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PEEFACE. 


During  the  war  between  the  United  States  and  Mexico,  the  author, 
while  serving  on  the  staff  of  the  commander  of  the  Pacific  squadron, 
and  as  Secretary  of  State  of  California,  was  often  required  to  give  opin- 
ions on  questions  of  international  law  growing  out  of  the  operations  of 
the  war.  As  it  was  sometimes  difficult  or  impossible  to  procure  books 
of  reference,  except  in  the  libraries  of  ships  of  war  which  occasionally 
touched  at  the  ports  of  the  northern  Pacific,  he  commenced  a  series  of 
notes  and  extracts,  which  were  arranged  under  different  heads,  convenient 
for  use.  The  manuscript  so  formed  has  been  occasionally  added  to  as 
new  books  were  procured,  and  it  is  now  given  to  the  press,  with  the 
hope  that  it  may  be  found  useful  to  officers  of  the  army  and  navy,  and 
possibly,  also,  to  the  professional  lawyer.  With  this  view,  a  number  of 
authorities  are  referred  to  at  the  end  of  each  paragraph.  It  is  proper 
to  remark  that  these  authorities  are  not  quoted  in  support  of  the  views 
expressed  in  the  text,  for  they  are  sometimes  directly  opposed  to  the 
opinions  so  expressed.  They  will,  however,  be  found  to  contain  some- 
thing upon  the  questions  discussed,  or  upon  matters  immediately  con- 
nected with  them. 

H.  W.  H. 

San  Francisco,  Cal.,  May,  1861. 


Note. — While  the  following  pages  are  passing  through  the  press,  new  and  unexpected 
circumstances  have  arisen  which  prevent  the  author  from  giving  that  personal  attention 
to  correcting  proof,  so  important  in  a  work  of  this  kind.  It  will,  therefore,  probably  be 
found  to  contain  some  typographical  errors,  which  would  otherwise  have  been  corrected. 
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§  1.  In  the  following  sketch  of  the  history  of  international 
law,  we  shall  divide  the  subject  into  periods  of  unequal  length, 
but  usually  marked  by  some  important  event,  and  having 


2  International  Law, 

reference  rather  to  the  progress  of  the  law  than  the  history 
of  nations.  This  plan  seems  preferable  to  that  adopted  by 
Hall  am,  of  dividing  it  arbitrarily  into  periods  of  half  a 
century  each.  We  shall  therefore  consider  the  condition  of 
international  jurisprudence:  1st,  Among  the  ancients ;  2d, 
From  the  beginning  of  the  christian  era  to  the  fall  of 
the  Roman  Empire ;  3d,  From  the  fall  of  the  Roman  Empire 
to  the  beginning  of  the  reformation ;  4th,  From  the  begin- 
ning of  the  reformation  to  the  peace  of  Westphalia ;  5th, 
From  the  peace  of  Westphalia  to  the  peace  of  Utrecht ;  6th, 
From  the  peace  of  Utrecht  to  the  close  of  the  seven  years 
war;  7th,  From  the  close  of  the  seven  years  war  to  the 
beginning  of  the  French  Revolution  ;  8th,  From  the  begin- 
ning of  French  Revolution  to  the  congresses  of  Paris  and 
Vienna  in  1814  and  1815  ;  9th,  From  the  congress  of  Vienna 
to  the  treaty  of  Washington  in  1842  ;  10th,  From  treaty  of 
Washington  to  the  civil  war  in  the  United  States  in  1861. 

These  divisions  are  somewhat  different  from  those  adopted 
by  other  writers,  but  they  seem  to  us  most  rational,  or  at 
least,  as  best  suited  to  the  very  brief  historical  outline  which 
we  propose.  ( Ompteda,  Literatur  des  Volkerrechts;  Kajnptz, 
Literatur  des  Volkerrechts;  Hallam,  Literature  of  Europe; 
Ward,  Law  of  Nations ;  Wheatoii,  History  Law  of  Nations; 
Fhillimore,  on  International  Law,  preface.) 


FIRST   PERIOD — INTERNATIONAL  LAW  AMONG  THE  ANCIENTS. 

§  2.  The  history  of  the  Jews,  as  derived  from  the  Old  Tes- 
tament and  the  writings  of  Josephus,  furnishes  much  infor- 
mation relating  to  the  rules  by  which  the  ancient  Hebrews 
regulated  their  intercourse  with  other  nations  in  peace  and 
war.  Grotius  and  other  writers  on  international  jurispru- 
dence have  illustrated  their  own  views  of  public  law  by 
numerous  examples  taken  from  the  history  of  this  singular 
people,  and  Selden's  International  Law  of  the  Jews,  entitled 
De  Jure  Naturali  et  Gentium  juxta  disciplinam  Mhraeorum, 
is  a  work  of  great  erudition.  He  very  justly  distinguishes 
between  the  usages  and  practices  which  were  susceptible  of 
general  application,  and  those  limited  rules  of  conduct  which 
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constitute  the  jus  gentium  of  the  Roman  lawyers.  As  might 
be  expected  from  an  isolated  and  religious  people,  most  of 
the  laws  regulating  their  international  intercourse  in  peace 
and  war,  were  of  the  latter  character.  I:^evertheless  the  his- 
tory of  the  ancient  Jews  is  well  worthy  of  careful  study  in 
its  connection  with  this  branch  of  public  law  ;  but  it  must 
be  remembered  there  is  much  in  the  Jewish  dispensation, 
although  of  divine  revelation,  w^hich  has  exclusive  reference 
to  them  as  a  peculiar  people,  with  a  special  mission  to  per- 
form, and  therefore  not  of  general  application.  ( Y^heaion^ 
Hist.  Law  of  JSations,  pp.  103,  104;  Selden,  De  Jure  etc., 
Ehraeorum  ;  Josephus,  Jewish  Antiquities  ;  Josephus,  History  of 
the  Jewish  War;  Manning,  Law  of  Nations,  p.  6  ;  Garden,  He 
Biplomatie,  pt.  1 ;  Laurent,  Droit  des  Gens,  tome  1,  liv.  4.) 

§  3.  l^early  all  our  knowledge  of  international  law  among 
ancient  states  is  derived  from  their   intercourse  with   the 
Jews,  and  with  the  Greeks  and  Romans,  more  particularly 
with  the  latter.     Although  no  professed  treatise  on  interna- 
tional jurisprudence  has  been  left  us  by  any  classical  writer, 
nevertheless   much   information   respecting  this  branch   of 
public  law  among  the  Greeks  and  Romans  has  been  elicited 
from  their  civil  laws  and  military  ordinances,  and  from  the 
history  of  their  numerous  wars, — information  calculated  to 
throw  much  light  upon  the  rules  by  which,  at  different  peri- 
ods,  they  regulated   their   intercourse  with  other   nations. 
Most  of  these  rules  were  exclusively  founded  on  religion. 
"  The  laws  of  peace  and  war,  the  inviolability  of  heralds  and 
ambassadors,  the  right  of  asylum,  and  the  obligation  of  trea- 
ties, were  all  consecrated  by  religious  principles  and  rites. 
Ambassadors,  heralds,  and  fugitives  who  took  refuge  in  the 
temples,  or  on  the  household-hearth,  were  deemed  inviolable 
because  they  were  invested  with  a  sacred  character  and  the 
symbols  of  religion.     Treaties  were  sanctioned  with  solemn 
oaths,  the  violation  of  which,  it  was  believed,  must  be  fol- 
lowed by  the  vengeance  of  the  Gods.     War  between  nations 
of  the  same  race  and  religion  was  declared  with  sacred  rites 
and  ceremonies.     The  heralds  proclaimed  its  existence  by 
devoting  the   enemy  to   the  infernal  deities."     {Y\^heaton's 
Elm.  Lit.  Lcm,  pref.  to  third  edition ;    Wheaton,  Hist.  Law 
of  Nations,  pp.  1-25  ;  Mackintosh,  Miscellaneous  Works,  p.  165  ; 
1* 
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Ward,  Law  of  Nations,  vol.  1,  pp.  171  et  seq. ;  Manning,  Law 
of  Nations,  pp.  6-8  ;  Martens,  Precis  du  Droit  des  Gens,  §  10  ; 
Hitter,  De  Feciales  Populi  Romani ;  Garden,  De  Dvplomatie, 
pt.  1 ;  Laurent,  Droit  des  Gens,  tomes  2  and  3.) 

§4.  "What  was  called  the  law  of  nations  {jus  gentium)  by 
the  Romans,  was  not  any  positive  system  or  code  of  jurispru- 
dence established  by  the  consent  of  all,  or  even  the  greater 
part,  of  the  nations  of  the  world,  and  applicable  alike  to 
themselves  and  others  ;  it  was  simply  a  civil  law  of  their  own, 
made  for  the  purpose  of  regulating  their  own  conduct 
toward  others  in  the  hostile  intercourse  of  war.  It  was, 
therefore,  contracted  in  its  nature,  and  somewhat  illiberal  in 
the  character  of  its  provisions.  In  proportion,  however,  as 
the  Roman  empire  was  extended,  and  as  the  Roman  people 
established  distant  provinces  and  assimilated  to  itself  the 
nations  which  it  conquered,  the  jus  gentium  became  more 
general  and  comprehensive  in  its  character  and  more  liberal 
in  its  precepts. 

The  Romans  early  incorporated  into  their  maritime  laws 
the  principles  of  the  nautical  code  of  the  Greeks,  and  as  their 
commerce  and  intercourse  with  other  nations  increased,  these 
laws  became  more  liberal  and  general  in  their  character  and 
provisions.  Many  fragments  of  these  old  laws  are  still  pre- 
served and  may  be  traced  in  the  code  Theodosian,  the  Code, 
Digest  and  Pandects  of  Justinian,  in  the  Basilicae,  and  the 
Maritime  Constitutions  promulgated  by  the  emperor  Leon. 
( Wheaton,  Hist.  Law  of  Nations,  p.  29  ;  Ward,  Law  of  Nations, 
vol.  1,  pp.  171,  et  seq. ;  Mackeldy,  (Kaufman,)  Civil  Law,  vol. 
1,  pp.  20,  21 ;  Manning,  Law  of  Nations,  pp.  7,  8 ;  Boulay- 
Paty,  Droit  Com.  Mar.,  t.  1,  pp.  33-54 ;  Pardessus,  Us  et  Cou- 
iumes  de  la  Mer,  torn.  1,  caps.  1-5 ;  Laurent,  Droit  des  Gens, 
torn.  3.) 


SECOND   PERIOD  —  FROM    THE   CHRISTIAN    ERA    TO   THE    FALL    OF 
THE   ROMAN   EMPIRE. 

§  5.  The  doctrines  of  the  christian  religion,  and  the  uni- 
versality of  their  application,  were  well  calculated  to  give  a 
milder  chp"       ^^  and  a  greater  extension  to  the  principles  of 
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international  law,  than  they  had  received  either  under  the 
Jewish  dispensation,  or  the  defective  and  multifarious  system 
of  the  Greek  and  Eoman  mythology.  But  its  progress  was 
comparatively  slow,  and  the  bitter  persecutions  suftered  by 
the  early  christians  naturally  engendered  a  spirit  of  retalia- 
tion. Moreover,  it  must  be  continually  borne  in  mind,  while 
tracing  the  history  of  international  relations  during  the  reigns 
of  Constantine  and  the  succeeding  christian  emperors,  that 
the  contests  which  they  carried  on  with  barbarous  states 
were  not  of  a  character  to  develop  the  refinements  of  a  com- 
wercia  belli,  or  even  to  cause  the  observance  of  the  acknowl- 
edged usages  of  war,  or  the  previously  established  practices 
of  international  intercourse  in  peace.  It  is  also  to  be 
observed  that  the  seeds  of  intellectual  decease  had  already 
been  sown,  and  that  all  branches  of  learning  were  on  the 
decline,  before  the  acknowledgment  and  toleration  of  Chris- 
tianity in  the  empire,  by  the  formal  edict  of  pacification  at 
the  hands  of  Constantine.  "The  revolution  accomplished 
by  Constantine,"  says  Schlegel,  "might  have  become  a  real, 
and  by  far  the  most  comprehensive,  regeneration  of  the 
Roman  State,  as  it  substituted  for  its  originally  defective  and 
now  completely  rotten  foundation  of  paganism,  a  new  prin- 
ciple of  life,  and  a  higher  and  more  potent  energy  of  divine 
truth  and  eternal  justice.  But  Christianity  had  not  yet 
become  the  universal  religion  of  the  people,  and  the  empire 
of  Rome, —  otherwise  the  great  reaction,  which  took  place 
under  Julian,  had  not  been  possible.  The  peasantry,  in  par- 
ticular, continued  for  a  long  time  yet  attached  to  the  old 
idolatry ;  and  hence  the  name  of  pagans  was  derived.  Even 
Constantine,  though  he  publicly  declared  himself  a  convert 
to  Christianity,  still  did  not  dare  to  receive  baptism  immedi- 
ately, and  thus  enter  fully  into  the  great  community  of 
christians.  The  administration  of  the  Roman  State  was  so 
completely  interwoven  with  pagan  rights  and  pagan  doctrines, 
that,  from  an  act  of  this  public  nature,  dangerous  collisions 
might  have  at  first  easily  ensued.  On  the  whole,  the  old 
Roman  maxims  and  principles  of  state  policy  continued  to 
prevail,  even  for  a  long  time  after  the  reign  of  Constantine ; 
and  the  period  had  not  yet  arrived  when  Christianity  was  to 
work  a  fundamental  reform  throughout  the  whole  political 
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world, —  and  a  christian  government,  if  I  may  so  speak,  was 
to  be  established  and  organized  on  that  eternal  basis,  and  to 
strike  a  deep  root  and  grow  into  the  faith  and  life  of  the 
people,  and  into  their  habits  and  their  feelings ;  but  this  great 
renovation  was  reserved  tor  another  and  a  later  period." 
{Schlegel,  Philosophy  of  History,  lee.  10;  Ward,  Laio  of  Na- 
tions, vol.  1,  p.  195  et  seq.;  Garden,  De  Diplomatic,  pt.  1 ; 
Laurent,  Droit  des  Gens,  tome  4.) 

§  6.  It  is  not  within  the  object  of  this  chapter  to  investi- 
gate or  describe  the  causes  which  finally  overthrew  the 
mighty  fabric  which  valor  and  policy  had  founded  on  the 
seven  hills  of  Rome,  nor  to  trace  the  history  of  those  barba- 
rous nations  of  the  north,  who,  by  their  martial  energy  and 
irresistible  numbers  and  force,  imposed  their  yoke  upon  the 
ancient  possessors  of  that  vast  empire,  and  permanently  set- 
tled themselves  in  its  fairest  provinces.  The  decline  of  taste 
and  knowledge  for  several  preceding  ages,  and  the  general 
corruption  of  political  partizans  and  ofiice-holders,  had  pre- 
pared the  way  for  this  revohition,  and  the  establishment  of 
the  barbarian  nations  on  the  ruins  of  the  Roman  empire  in 
the  west,  was  accompanied,  or  immediately  followed,  by  an 
almost  universal  loss  of  that  learning  which  had  been  accu- 
mulated in  the  Greek  and  Latin  languages.  What  of  classi- 
cal learning  is  still  preserved  to  us,  is  the  mere  fragments  of 
those  magnificent  intellectual  temples,  which  industrious  anti- 
quaries have  dug  up  from  the  vast  ruins  of  ancient  great- 
ness. These  fragments,  however,  are  sufficient  to  show  the 
grandeur  of  the  original  structure  and  the  beauty  of  its  arch- 
itecture ;  and  the  value  of  what  remains,  only  increases  our 
regret  for  what  is  irrecoverably  lost.  (Hallam,  Literature  of 
Lurope,  vol.  1,  pp.  1,  2 ;  Schlegel,  Fhilosophy  of  Llistory,  lee. 
10 ;  Gibbon,  Decline  and  Fall  of  the  Roman  Empire ;  Garden, 
De  Diplomatic,  pt.  1 ;  Laurent,  Droit  des  Gens,  tome  4.) 


THIRD  PERIOD — FROM   THE  FALL   OF   THE  ROMAN   EMPIRE   TO  THE 
BEGINNING    OF    THE    REFORMATION. 

§  7.  After  the  fall  of  the  Roman  empire,  many  cities  still 
preserved  their  municipal  constitutions,  and  the  jus  gentium, 
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in  connection  witli  the  jus  civile,  into  which  many  of  its  prin- 
ciples had  become  incorporated,  continued  to  be  practiced  to 
a  limited  extent,  both  in  Italy  and  the  Provinces.  Some 
have  attempted  to  trace  its  influence  upon  the  institutions 
and  history  of  the  difierent  European  nations,  even  through 
tlie  darkest  ages  of  human  learning ;  it  must,  however,  be 
admitted  that  this  influence  was  not  very  marked  in  any  case, 
and  was  by  no  means  general.  But  on  the  restoration  of  the 
western  empire  under  Charlemagne,  the  study  of  the 
Eoman  civil  law,(and  w^ith  it  i\\Q  jus  gentium,)  w^as  revived,  and 
its  professors  were  frequently  employed  in  diplomatic  mis- 
sions, and  as  arbiters  in  disputes  which  arose  between  difler- 
ent  cities  and  states.  (^Laurent,  Droit  des  Gens,  tome  4 ; 
Wheaion,  Hist.  Lavj  of  Nations,  pp.  26-33 ;  Mackintosh,  Mis- 
cellaneous Works,  p.  156 ;  Ward,  Law  of  Nations,  vol.  1,  pp. 
211-236  ;  Manning,  Law  of  Nations,  pp.  8,  9.) 

§  8.  The  origin  of  the  law  of  nations  in  modern  Europe 
has  been  traced  to  two  principal  sources, — the  canon  law, 
and  the  Eoman  civil  law.  It  was  founded,  says  Wheaton, 
mainly  upon  the  following  circumstances  :  "  First,  The  union 
of  the  Latin  church  under  one  spiritual  head,  whose  author- 
ity was  often  invoked  as  the  supreme  arbiter  between  sover- 
eigns and  between  nations.  Under  the  auspices  of  Pope 
Gregory  IX.,  the  canon  law  was  reduced  into  a  code,  which 
served  as  the  rule  to  guide  the  decisions  of  the  church  in 
public  as  well  as  private  controversies.  Second,  The  revival 
of  the  study  of  the  Roman  law,  and  the  adoption  of  this  sys- 
tem of  jurisprudence  by  nearly  all  the  nations  of  Christen- 
dom, either  as  the  basis  of  their  municipal  code,  or  as  subsid- 
iary to  the  local  legislation  of  each  country.  "  {Mackintosh, 
Miscellaneous  Works,  p.  165;  Wheaton,  Mem.  International 
Law,  pref  to  third  edition ;   Garden,  Be  Diplomatic,  pt.  1.) 

§  9.  On  the  formation  and  consolidation  of  the  christian 
government  in  modern  times  by  Charlemagne,  the  human 
mind  began  to  recover  from  its  torpor,  and  art,  science  and 
learning  sprung  up  out  of  the  ruins  of  the  ancient  world. 
The  church  had  constituted  a  kind  of  bridge,  spanning  the 
chaotic  gulf  which  separated  declining  antiquity  from  mod- 
ern civilization.  The  effects  which  this  change  produced 
upon  international  relations,  and  public  law  in  general,  may 
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be  traced  in  the  lives  of  such  rulers  as  Charlemagne,  the 
pious  king  Alfred,  king  Stephen  of  Hungary,  Rodolph  of 
Hapshurg,  and  St.  Louis  of  France. 

The  power  which  the  Bishop  of  Rome  obtained,  by  his 
spiritual  influence,  first  over  the  minds,  and  afterward  over 
the  temporalities  of  christian  princes,  did  much  for  the  civi- 
lization of  Europe  by  the  restoration  and  preservation  of 
peace,  and  by  restraining  the  ambitious  and  crafty  from  des- 
poiling their  neighbors.  But  the  subsequent  usurpations 
and  tyranny  of  the  Supreme  PontiiF  had  well  nigh  destroyed 
the  very  foundation  of  international  jurisprudence,  by  reduc- 
ing each  individual  state  to  an  absolute  dependence,  in  all 
things,  upon  the  papal  will.  The  structure  which  Christi- 
anity had  rebuilt  from  the  ruins  of  antiquity,  was  about  to 
be  pulled  down  by  the  very  hands  which  had  contributed 
most  to  its  erection.  ( Laurent,  Droit  des  Gens,  tome  5;  Ward, 
Law  of  Nations,  vol.  2,  pp. 6-11;  Schlegel,  FUlosophy  of  His- 
tory, lee.  15 ;  Manning,  Law  of  Nations,  pp.  10,  11 ;  Garden, 
De  I)iplomatie,i^t  1 ;  Mackintosh,  Miscellaneous  Works,  p.  165.) 


rOUKTH    PERIOD. —  FROM   THE    BEGINNING   OF   THE   REFORMATION 
TO    THE    PEACE    OF   WESTPHALIA. 

§  10.  The  reformation  began  to  produce  its  efi:ects  upon 
the  minds  of  men  sometime  prior  to  the  advent  of  Luther. 
Its  efiects  were  by  no  means  confined  to  articles  of  religious 
faith.  A  greater  theological  liberty  was  its  immediate  object, 
but  this  was  intimately  allied  with  political  freedom ;  and 
these  two  necessarily  caused  a  great  change  in  the  law  of 
nations.  The  different  states  of  Europe  were  ranged  under 
different  standards,  and  each  party  was  united  by  a  kind  of 
common  cause.  Moreover,  the  separate  members  of  each  of 
the  contending  masses  were  bound  together  by  principle  or 
interest,  rather  than  by  any  recognized  paramount  authority, 
for  even  the  catholic  states  soon  ceased  to  render  full  obedi- 
ence to  papal  supremacy  in  matters  purely  temporal.  This 
necessarily  led  to  the  independence  of  sovereign  states,  the 
true  basis  of  international  jurisprudence.  The  impulse  which 
had  been  given  to  this  subject  by  the  canon  law  was  gradu- 
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ally  dying  awa},  and  the  infant  science  was  likely  to  be 
smothered  and  lost  by  papal  dictation  and  tyranny,  when  the 
more  liberal  nations  engendered  by  the  reformation,  rescued 
it  from  destruction  and  placed  it  upon  a  more  sure  and  firm 
foundation.  Its  progress  was  thenceforth  both  certain  and 
rapid.  {Laurent,  Droit  des  Gens,  tome  5;  Ward,  Laio  of  Na- 
tions, vol.  2,  ch.  17  ;  Wheaton,  Hist.  LaiD  of  Nations,  pp.  69,  TO ; 
Schlegel,  Fhilosophy  of  History,  lee,  15 ;  Garden,  DeDiplom- 
atie,  pt.  1.) 

§  11.  Mr.  Ward,  in  his  "  Enquiry  into  the  Foundation  and 
History  of  the  Law  of  N^ations  in  Europe  from  the  time  of 
the  Greeks  and  Romans  to  the  Age  of  Grotius,"  has  pointed 
out  and  discussed  the  influence  of  Christianity  and  of  the 
ecclesiastical  establishments  in  laying  the  foundation  and 
developing  th©  principles  of  this  branch  of  jurisprudence. 
He  has  also  called  attention  to  the  obstacles  placed  in  the 
way  of  its  progress  by  religious  intolerance,  and  the  absurd 
and  dangerous  pretentions  of  the  Popes  to  decide  and  deter- 
mine, not  only  international  disputes,  but  all  questions  relat- 
ing to  temporal  matters  connected  with  the  government  of 
independent  states,  and  the  effect  of  the  reformation  in 
establishing  more  liberal  principles.  ISTor  has  he  failed  to 
notice  the  influence  of  the  Roman  law,  of  the  feudal  sys- 
tem, of  chivahy,  of  treaties  and  conventions,  and  last, 
though  not  least,  of  those  twin  giants  of  modern  civiliza- 
tion— Commerce  and  Trade, — and  the  nmritime  and  com- 
mercial laws  resulting  from  the  increased  intercourse  between 
the  people  of  different  cities  and  countries.  (  Ward,  Law  of 
Nations,  chap.  12,  et  seq.;  Emerigon,  Iraite  des  Asurances,  pref ; 
Cicero,  Pro  Lege  31anilia,  cap.  18 ;  Fahrot,  Basilica,  tom.  6,  p. 
647  ;  Manning,  Law  of  Nations,  p.  11 ;  Boulay-Paty,  Droit  Com. 
Mar.  1. 1,  p.  bQ  ;  Laurent,  Droit  des  Gens,  tomes  4,  5.) 

§12.  The  Rhodians  were  probably  among  the  first  to 
adopt  a  regular  system  of  laws  and  regulations  relating  to 
maritime  trade.  The  compilation,  known  under  the  names 
of  Rhodian  Laics,  and  Maritime  Laiv  of  the  Rhodians,  was 
probably  not  intended  merely  for  the  Island  of  Rhodes,  or 
for  the  inhabitants  of  the  Aegean  Sea,  but  is  rather  a  collec- 
tion of  maritime  usages  adopted  at  different  periods  and 
intended  for  different  purposes.     Some  of  them,  perhaps, 
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preceded  the  later  maritime  laws  of  Rome  and  of  the  eastern 
empire.  Such  at  least  is  the  opinion  of  Pardessus.  l!^ext 
to  the  Rhodian  laws  are  those  found  existing  in  the  coun- 
tries of  the  east  conquered  by  the  crusaders.  These  have 
been  collected  and  translated  by  Pardessus.  Next  in  impor- 
tance we  may  mention  the  collection  known  as  the  Books  or 
Jugemens  d'Oleron.  This  collection  of  maritime  customs  or 
laws,  was  prepared  under  the  direction  of  Queen  Elenor, 
Duchess  of  Guienne,  and  named  from  her  favorite  island, 
Oleron.  Some  say  it  was  prepared  and  first  promulgated 
by  her  son,  Richard  I.,  Duke  of  Guienne  and  King  of  Eng- 
land. By  whomsoever  prepared,  it  was  probably  intended 
to  serve  as  a  meiritime  code  for  the  western  sea  only.  iSText 
in  order,  Pardessus  describes  the  collection  called  Jugemens 
de  Darmne,  or  Lois  de  Wesicapelle,  which  is  a  compilation  of 
the  maritime  customs  of  that  part  of  Europe  known  at  dif- 
ferent periods  as  Belgium,  Lower-Germany,  Netherlands, 
Elanders,  Holland,  the  United  Provinces,  etc.  The  maritime 
usages  or  laws  known  as  the  Contumes  d' Amsterdam^  Laws  of 
Antwerp^  etc.,  were  probably  intended  exclusively  for  the 
northern  portion  of  the  Netherlands,  and  for  the  navigation 
of  the  Baltic  and  the  Sound.  The  collection  known  as 
Leges  Wishuenses  or  Maritime  Law  of  Wisbuy,  is  supposed  to 
contain  the  ordinances  made  by  the  merchants  and  masters 
of  the  town  of  Wisbuy,  a  city  in  the  Island  of  Gottland,  in 
Sweden,  once  a  place  of  great  commercial  importance,  but 
now  in  ruins.  They  were  adopted  by  the  Swedes  and  Danes, 
and  probably  regarded  as  authority  by  all  the  people  beyond 
the  Rhine.  Many  have  considered  the  Laws  of  Wisbuy  as 
an  older  compilation  than  the  Rooles  d' Oleron.  (LJmerigon, 
Traite  des  Assurances,  pref. ;  Mden,  Be  Domino  Maris,  cap. 
24  ;  Manning,  Law  of  Nations,  pp.  13,  14 ;  Azuni,  Droit  Mari- 
time, tom.  1,  ch.  4 ;  Story,  Miscellaneous  Writings,  p.  100 ;  Par- 
dessus, Us  et  Coutumes  de  la  Mer,  tom.  1,  caps.  .5-11 ;  Boulay- 
Paty,  Droit  Com.  Mar.,  tom.  1,  pp.  69-76.) 

§  13.  The  Consolato  del  Mare  is  one  of  the  most  curious 
and  venerable  monuments  of  early  maritime  jurisprudence. 
Some  have  given  it  a  very  early  date,  and  suppose  it  to  con- 
tain the  maritime  laws  and  usages  of  the  Greek  emperors 
and  of  the  states  and  cities  bordering  on  the  Mediterranean 
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and  adjacent  waters.  They  say  it  was  adopted  at  Rome  as 
early  as  1075,  but  the  researches  of  Pardessus  and  others 
have  shown  that  its  origin  is  much  more  modern.  The  first 
edition  which  can  now  be  traced  was  published  at  Barcelona 
in  1494.  It  is  regarded  by  critics  as  a  record  of  customs, 
rather  than  an  authorative  code  of  one  or  more  nations.  It 
embraces  not  only  elementary  rules  for  the  construction  of 
civil  contracts  relating  to  trade  and  navigation,  but  also  the 
leading-  principles  then  recognized  as  governing  the  maritime 
right'-'  of  belligerents  and  neutrals  in  time  of  war.  Chapter 
tWr)  huiidred  and  seventy  three  of  the  Consolato  contains 
man  '  of  the  materials  of  the  French  Maritime  Ordonnance  of 

'''Ut<  ... 

1681,  snd  many  of  its  provisions  and  precepts  are  still  referr- 
ed to  t/  writers  on  international  law  and  by  judges  of  ad- 
miralty and  prize  courts. 

The  Guidon  de  la  Mer  is  supposed  to  have  been  composed 
for  the  benefit  of  the  merchant  traders  of  the  city  of  Rouen, 
but  the  name  of  its  author,  and  the  date  of  its  first  publica- 
tion have  not  been  preserved.  It  is  commented  on  in  Cleirac's 
work,  entitled  Les  Us  ei  Coutumes  de  la  Mer,  w^hich  was  pub- 
lished in  1647.  Some  of  the  maritime  laws  of  France  are 
supposed  to  have  been  first  enacted  at  a  very  early  period, 
but  there  is  much  difiiculty  in  ascertaining  their  exact  dates. 
Many  of  them  are  incorporated  into  the  celebrated  Ordonnance 
de  la  Marine  of  Louis  XIV.,  published  in  1681.  From  this 
we  date  the  modern  system  of  maritime  and  commercial  law. 
[Emerigon,  Traite  des  Assurances,  pref. ;  Clairac,  Les  Us  et 
Coutmnes  de  la  Mer,  p.  2  et  seq. ;  Manning,  Law  of  Nations, 
p.  12  ;  Whcaton,  Hist.  Law  of  Nations,  pp.  60,  67  ;  Aziini,  Droit 
Maritime,  tome.  1,  ch  4  ;  Fardessus,  Us  et  Coutumes  de  la  Mer, 
tome  2,  caps.  12,  13  ;  Boulay-Paty,  Droit  Com.  Mar,  tome.  1, 
pp.  59-82  ;  /S7or?/,  Miscellaneous  Writings,  p.  100.) 

§  14.  The  most  noted  writers,  prior  to  Grotius,  on  mat- 
ters connected  with  international  law,  were  Macchiavelli, 
Victoria,  Soto,  Suarez,  Ayala,  Bolanos,  Bodinus,  Brunus, 
and  Gentilis. 

Mcolo  Macchiavelli  was  born  at  Florence,  in  1469,  and  died 
in  1527.  He  filled  various  political  oflices,  as  Chancellor, 
Secretary,  etc.  His  principal  work,  entitled  II  Principe,  was 
probably  not  intended  as  a  mere  scientific  treatise,  but  was 
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written  for  a  particular  person,  and  for  the  purpose  of  effect- 
ing, at  the  time,  a  certain  definite  object.  Its  character  has, 
therefore,  often  been  misconceived  by  commentators.  Mac- 
chiavelli  was  a  man  of  learning  and  talents,  and  his  writings 
on  history  and  politics  had  no  inconsiderable  influence  upon 
his  own  and  succeeding  ages.  Francisco  de  Victoria  was  a 
professor  at  the  University  of  Salamanca.  His  Relectiones 
were  first  published  at  Lyons,  in  1557  ;  they  were  thirteen  in 
number,  but  only  the  fifth  and  sixth  related  to  subiect^  of 
international  law.  He  died  in  1633.  Dominico  Sotc^^horn 
in  1494,  was  a  pupil  of  Victoria,  and  his  successor  at  Sala- 
manca. His  elaborate  treatise,  entitled  De  Justitia  ei  de  ^d;are, 
was  published  about  1560.  Francisco  Suarez  was  a  Si^anish 
Jesuit,  and  the  most  acute  casuist  of  his  age.  He  <l%s  the 
first  to  point  out,  in  his  treatise  De  Legibus  ei  Deo  Legisla- 
^ore,  the  distinction  between  natural  and  consuetudinary  law, 
and  to  show  that  international  law  rested  not  only  on  the 
principles  of  justice,  but  also  on  the  usages  of  nations.  He 
was  born  at  Granada,  in  1548,  and  died  in  1617.  Strange 
to  say,  his  work  is  neither  mentioned  nor  referred  to  by  Gro- 
tius.  Balthazar  Ayala  was  Judge  Advocate  of  the  Spanish 
army  in  the  Netherlands  under  the  Prince  of  Parma,  to 
whom,  in  1581,  he  dedicated  his  treatise  De  Jure  et  Officis 
Bellicis.  Juan  de  Hevia  Bolahos,  was  a  native  of  Ovieda,  in 
the  Asturias,  but  his  celebrated  work,  entitled  Curia  FhilUpica, 
was  written  in  Peru,  and,  as  he  informs  us,  finished  at  the 
city  of  Los  Reyes,  on  Christmas  eve,  in  1615.  It  is  a  work 
of  great  learning,  and  is  often  referred  to  on  questions  of 
commercial  and  maritime  law.  Jean  Bodin,  or  Johannes 
Bodinus,  as  he  is  usually  called,  was  born  at  Anglers,  in 
France,  in  1530,  and  died  at  Laon,  in  1596.  His  great  work, 
entitled  De  la  BepubUque,  was  the  first  attempt  at  a  scientific 
treatise  on  politics.  Conrad  Brunus  was  a  German  civilian. 
His  elaborate  treatise,  entitled  De  Legationibus,  was  first  pub- 
lished at  Mainz,  in  1548.  Albericus  Gentilis  was  born  in 
the  March  of  Ancona,  in  1550,  and  died  at  London  in  1608. 
He  first  studied  in  Germany,  and  afterward  went  to  Eng- 
land, where  he  filled  the  chair  of  jurisprudence  in  the  Uni- 
versit}'  of  Oxford.  His  treatise,  entitled  De  Jure  Belli,  was 
published  in  1589,  the  titles  to  the  chapters  of  which  run 
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almost  parallel  to  those  of  the  first  and  third  books  of  Gro- 
tius.  He  has  the  credit  of  having  first  mapped  ofi"  the  sub- 
ject, afterward  so  ably  treated  by  that  eminent  founder  of 
international  jurisprudence. 

To  the  above  list  we  may  add  the  names  of  Peckius,  a 
Belgian,  who  published  his  Ad  Rem  NaiiUcam.^  in  1556,  but 
whose  writings  were  not  collected  and  published  together  till 
1646 ;  of  Straccha,  an  Italian,  and  Santerna,  a  Portuguese, 
whose  writings  w^ere  published  in  the  De  Mercatura  at 
Cologne,  in  1623.  [Manning^  Law  of  Nations,  pp.  17-19,  216; 
Wheaton,  Hist.  Law  of  Nations,  pp.  34-54 ;  Mackintosh,  Mis- 
cellaneous Works,  p.  166 ;  Hallam,  Literature  of  Europe,  pt.  2, 
ch.  4  ;  Grotius,  De  Jur.  Bel.  ac  Lac,  Proleg,  §§  3-7,  38;  Encyclo- 
pedia Americana ;  Story,  Miscellaneous  Writings,  p.  105 ;  Real, 
Science  du  Government,  tome  8.) 

§  15.  Hugo  Grotius,  justly  regarded  as  the  founder  of  mod- 
ern international  law,  was  the  most  remarkable  man  of  the 
age  in  which  he  lived, — an  age  distinguished  for  men  of  genius 
and  learning.  He  was  born  in  1583  at  Delft,  Holland.  Being 
involved  in  the  persecution  of  the  pensionary  Barnevelt  and 
the  other  Arminians,  he  was  imprisoned  in  the  fortress  of 
Loavestein,  from  which  he  escaped,  through  the  devotion 
of  his  heroic  wife,  and  took  refuge  in  France.  His  great 
work,  de  Jure  Belli  ac  Pacts,  was  published  at  Paris  in  1625. 
He  died  at  Rostock  in  1645.  This  work  has  been  translated 
into  all  languages,  and  has  elicited  the  admiration  of  all 
nations  and  of  all  succeeding  ages.  Its  author  is  universally 
regarded  as  the  great  master-builder  of  the  science  of  inter- 
national jurisprudence.  In  addition  to  his  reputation  as  a 
writer  on  public  law,  he  was  almost  equally  distinguished  as 
a  statesman,  diplomatist,  historian,  and  theologian,  and  as  a 
practical  lawyer  and  eloquent  advocate.  His  works  on  inter- 
national law  have  been  objected  to  for  the  profusion  of  clas- 
sical quotations  and  historical  illustrations,  but  these  defects 
were  necessarily  incident  to  the  particular  period  at  which 
he  wrote.  These  objections  were  answered  by  himself  during 
his  lifetime,  and  subsequently  by  the  able  and  eloquent  pen 
of  Sir  James  Mackintosh.  A  more  serious  and  well-founded 
objection  has  been  made  to  his  work,  de  Jure  Belli  ac  Pads, 
for  its  want  of  systematic  arrangement,  and  the  introduction 


14  International  Law. 

of  questions  and  discussions  which  do  not  properly  belong 
to  the  subject.  It  is  characterized  by  profound  thought, 
great  perspicuity,  and  the  most  liberal  and  enlightened  sen- 
timent. Strange,  however,  as  it  may  appear,  the  early  oppo- 
nents of  his  work  charged  him  with  attempting  to  annihilate 
the  three  great  principles  of  the  Roman  law,  ''Moneste  vivere; 
'Nemineyn  laedere;  Suum  cuique  iribuere/'  But  such  prejudice 
and  puny  opposition  were  soon  overcome  when  the  real 
character  of  his  writings  were  understood. 

Although  Grotius  had  dedicated  his  great  work  on  inter- 
national law  to  Louis  XLEI.  of  France,  it  was  strangely 
neglected  by  that  king,  who  gave  no  reward  to  the  author, 
Charles  Louis,  Elector  Palatine,  was  the  first  prince  to  appre- 
ciate its  utility,  and  ordered  it  to  be  publicly  taught  in  his 
university  of  Ileidelburg.  The  great  Gustavus  is  said  to 
have  found  the  same  pleasure  in  reading  it  as  did  Alexander 
in  perusing  the  poems  of  Homer,  and  honored  the  author  by 
calling  him  to  a  public  employment  in  Sweden.  In  1656,  it 
was  taught  as  public  law  in  the  university  of  Wittemburg, 
and  before  the  close  of  the  century,  was  universally  estab- 
lished as  the  true  fountain-head  of  European  international 
law.  Grotius  wrote  during  the  "thirty  years  war," — that 
fierce  struggle  for  religious  and  political  liberty  which  was 
terminated  a  short  time  after  his  death  by  an  honorable  peace, 
based  upon  the  principles  which  he  had  so  ably  and  earnestly 
advocated.  (Wheaioji^  Hist.  Law  of  Nations,  pp.  54-60; 
Ward,  Laiv  of  Nations,  vol.  2,  chap.  18 ;  Fhillirnore,  on  Inter- 
national Laiv,  pref. ;  Paley,  Prin.  Moral  and  Pol.  Philosophy, 
pref. ;  Hallam,  Literature  of  Europe,  vol.  3,  chap.  4 ;  Mack- 
intosh, Miscellaneous  Works,  pp.  25,  126,  166 ;  Schlegel,  Lec- 
tures on  Modern  History,  lee.  16  ;  Manning,  Law  of  Nations, 
pp.  20-25 ;  Martens,  Precis  du  Droit  des  Gens,  §  12 ;  Garden, 
De  Liplomaiie,  pt.  1.) 


FIFTH    PERIOD  —  FROM    THE    PEACE    OF   WESTPHALIA   TO    THAT    OF 
UTRECHT,  1648-1713. 

§  16.  The  peace  of  "Westphalia,  1648,  terminated  the  long 
series  of  wars  growing  out  of  the  reformation,  and  that 
memorable  struggle  against  the  political  preponderance  of 
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the  house  of  Austria,  which,  lor  thirty  years,  had  devastated 
Germany  and  the  north  of  Europe.  "  The  peace  that  was 
at  last  brought  about  by  necessity,"  says  Schlegel,  "consti- 
tuted an  epoch  in  European  history.  It  was  a  great  religious 
pacification  —  it  was  a  recognition  that  to  terminate  by  arms 
the  dispute  between  the  ancient  faith  and  the  new  doctrines 
was  an  impossibility,  and  it  was  a  settement  of  legal  rela- 
tions between  the  adherents  of  the  one  creed  and  of  the 
other."  It  not  only  gave  greater  religious  tolerance  and 
political  liberty  to  the  people  of  the  older  states,  but  also 
brought  into  existence  new  political  communities  which 
assumed  the  position  of  independent  states.  It  was  con- 
stantly referred  to  in  subsequent  treaties,  and  continued  to 
form  the  basis  of  the  conventional  law  of  Europe  until  the 
French  Revolution. 

Although  the  treaty  of  Westphalia  concluded  the  war  in 
Germany,  it  continued  to  rage  in  other  parts  of  Europe.  The 
contest  between  France  and  Spain  was  terminated  by  the 
treaty  of  the  Pyrenees  in  1659 ;  this  was  followed  by  the 
treaties  of  Oliva  and  Copenhagen  in  1660 ;  that  of  Aix  la 
Chapelle  in  1668 ;  that  of  Mmeguen  in  1678 ;  that  of  Rys- 
wick  in  1677;  and  by  that  of  Utrecht  in  1713,  which  virtu- 
ally restored  the  peace  of  Europe.  (  Wheaion,  Hist.  Laio  of 
Nations,  pp.  69-152 ;  Phillmore,  on  Int.  Law,  vol.  1,  pref. ; 
Schiller,  Hist.  Thirty  Years  War;  Waltmann,  Hist.  Peace  of 
Westphalia  ;  Schlegel,  Lectures  on  Mod.  Hist.,  lee.  17,  18.) 

§17.  The  long  and  bloody  wars  which  intervened  between 
the  peace  of  Westphalia,  1648,  and  that  of  Utrecht,  1713,  and 
the  conventions  and  treaties  by  which  they  were  severally 
suspended  or  terminated,  gave  rise  to  numerous  questions 
of  international  law,  some  of  which  were  entirely  new  in 
the  history  of  that  science.  Of  the  questions  particularly 
discussed  we  may  mention  those  relating  to  the  indepen- 
dence and  sovereignty  of  states,  the  liberty  of  the  seas,  the 
interpretation  of  treaties,  the  rights  of  conquest  and  of  pre- 
emption, the  theory  of  maritime  prize,  the  law  of  sieges  and 
blockades,  the  belligerent  right  of  visitation  and  search,  and 
the  treatment  due  to  prisoners  of  war.  In  many  of  these 
subjects  a  considerable  advance  was  made  from  the  restricted 
rules  of  the  jus  gentium  of  the  Eomans,  and  even  from  the 
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more  liberal  principles  established  by  Grotius  ;  but  in  others 
the  progress  of  this  branch  of  jurisprudence  scarcely  kept 
pace  with  the  increasing  civilization  of  nations.  ( Wheaion, 
Hist.  Law  of  Nations,  pp.  69-152;  Phillimore  on  Int.  Law, 
pref.,  pp  V2,  13 ;  Dumont,  Corps  Universel  Dip.,  etc.,  tome  8.) 

§  18.  The  principal  writers  on  constitutional  law  immedi- 
ately following  Grotius,  were  Selden,  Hobbes,  Puifendorf, 
Spinoza,  Zouch,  Loccenius,  Molloy,  Jenkins,  Cumberland, 
Wicquefort,  Rachel  and  Leibnitz. 

John  Selden  Avas  born  in  Sussex,  England,  in  1584,  and 
died  in  1634.  He  wrote  a  most  able  work  on  the  law  of 
nations,  as  derived  from  the  institutions  of  the  ancient  Jews ; 
but  he  is  better  known  by  his  work  entitled  Mare  Clausum, 
published  in  1635  as  an  answer  to  the  Mare  Liherum  of  Gro- 
tius. Thomas  Hobbes  was  born  in  Malmesbury,  England, 
in  1588,  and  died  in  1679.  His  work  entitled  De  Give  was 
published  in  1647.  He  adopted  the  absurd  theory  that  a  state 
of  nature  is  one  of  perpetual  war  in  which  brute  force  super- 
cedes law  and  every  other  principle  of  action.  Samuel  Piif- 
fendorf  was  born  in  Saxony  in  1632,  and  died  at  Berlin  in 
1694.  He  was  professor  of  national  law  at  Laud  and  after- 
wards Secretary  of  State  at  Stockholm.  His  principal  work 
on  public  law,  entitled  De  Jure  Naturae  et  Gentium,  was  pub- 
lished in  1672.  This  treatise  is  far  superior  to  that  of  Grotius 
in  its  plan  and  the  mode  of  reasoning,  but  is  less  practical 
and  original,  and  his  style  is  too  diffuse  to  be  attractive. 
Baruch  Spinoza  was  of  a  Jewish-Portuguese  family,  but 
born  at  Amsterdam  in  1632 ;  he  died  in  1677.  He  published 
a  number  of  political  and  theological  essays  called  Tracts,  in 
some  of  which  he  treated  of  questions  of  international  law. 
He  agreed  with  Hobbes  that  the  natural  state  of  man  is  one 
of  war,  and  avowed  the  detestable  maxim  that  nations  are 
not  bound  to  observe  their  treaties  any  longer  than  it  may  be 
for  their  interest  to  do  so.  Richard  Zouch  was  born  at  Ans- 
tey,  Wiltshire,  in  1590,  and  died  in  1660.  He  was  professor 
of  Roman  law  at  Oxford,  England,  and  judge  of  the  High 
Court  of  Admiralty.  His  principal  works  on  public  law, 
written  about  1650,  were  entitled  De  Jure  Feciali,  Sive  Judi- 
cio  inter  Gentes,  and  De  Jure  Nautico.  His  writings  are  of 
high  authority  even  at  the  present  day,  and  are  frequently 
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referred  to  by  Englisli  judges   and  publicists,  particularly 
on  questions  of  maritime  law.     Contemporary  with  Zouch 
was    the    Swedish    professor,    Joliannes    Loccenius,    who 
wrote  in  1651.     His  principal  work,  entitled  De  Jure  Mari- 
iimo  et  Navali,  is  often  quoted  as  authority  both  by  English 
and  continental  writers.     He  was  born  in  1599,  and  died  in 
1677.      Charles  MoUoy    published  the   first  edition   of  bis 
work,  entitled  Be  Jure  Maritimo  et   Navali  in  1666,  and  so 
popular  was  the  book  in  England,  that  in  1769,  it  had  reached 
the  ninth  edition.     He  was  a  native  of  Ireland,  and  died  in 
1690.     Sir  Leoline  Jenkins  was  a  judge  of  High  Court  of 
Admiralty,  of  England,  and,  although  he  wrote  no  professed 
treatise  on  any  branch  of  public  law,  his  official  opinions  and 
his  letters  (which  have  since  been  published)  have  had  great 
weight  with  English  judges  and  much  influence  upon  the 
decisions  of  the  British  Courts  of  Admiralty.     He  was  born 
in  1625,  and  died  in  1684.     Eichard  Cumberland  was  another 
English  writer  of  great  ability,  noted  rather  as  a  philosopher 
than  a  lawyer.     He  was  born  in  1632,  and  died  in  1719.    His 
work,  entitled  De  Legibiis  Naturalihus,  was  published  in  1672. 
Abraham  de  Wicquefort  was  born  in  Amsterdam,  in  1598, 
and  died  in  1682.     His  work  on  the  law  of  diplomacy,  enti- 
tled L' Ambassadeur  et  ses  functions,  published  a  short  time 
before  his  death,  was  a  work  of  considerable  merit.     Samuel 
Rachel  was  born  in  1628,  and  died  in  1691.     He  was  a  pro- 
fessor in  the  university  of  Kiel,  and  afterward  minister  ol 
the  Duke  of  Holstein — Gottorp  at  the  congress  of  Nimiguen. 
His  work,  entitled  De  Jure  Naturae  et  Gentium  was  published 
in  1676,  and  he  was  considered  in  Germany  as  the  founder 
of  a  rival  sect  to  Puflendorf.     Baron  Gottleib  Wilhelm  Leib- 
nitz was  born  at  Leipsic  in  1646,  and  died  in  1716.     He  was 
the  author  of  numerous  works  on   philosophy  and  law,  but 
left  no  complete  treatise  on  international  jurisprudence.    His 
views  on  that  subject  are  found  scattered  through  his  various 
publications  and  correspondence,  and  more  particularly  in 
his  Codex  Juris  Gentium  Diplomaticus,  published  in  1693. 

To  the  foregoing  list  other  names  scarcely  less  distinguished 
might  be  added  ;  but  our  limits  will  permit  the  mention  of 
only  a  few.  Stypmannus  published  his  Jus  Maritimum  in 
1652 ;  Kuricke  published  his  Jus  Maritimum  Hanseatium  and 
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other  tracts  about  1667;  and  the  De  Navibus  et  Naulo  of  Fran- 
ciscus  Roccus  was  first  published  at  l^aples  in  1655.  All  the 
writings  of  Eoccus  are  regarded  as  works  of  great  merit. 
The  first  mentioned  of  his  treatises  has  been  translated  into 
English  by  J.  E.  Ingersoll  of  Philadelphia,  and  was  published 
in  1809.  Leo  von  Aitzema  is  the  author  of  a  valuable  chro- 
nological sketch  of  events  from  1621  to  1668,  continued  by 
L.  Sylvius  to  the  peace  of  Ryswick,  1697.  It  is  entitled 
Saken  von  Sicet  en  Oorlagh,  (Matters  of  State  and  War.)  John 
Joachim  Zentgravius,  professor  at  Strasburg,  wrote,  about 
1678,  a  work  entitled  De  Origine  Veritate  et  Obligatione  Juris 
Gentium^  in  which  he  maintained  against  Puffendorf,  the 
existence  of  a  'positive  law  of  nations.  Several  writers  on  civil 
law  of  this  period,  have  also  discussed  questions  of  inter- 
national jurisprudence,  and  especially  cases  of  conflict  of 
laws.  Of  these  we  may  mention  the  Lois  Civiles  of  Domat, 
first  published  in  1687  ;  Praelectiones  Juris  Civilis  of  Huber, 
published  in  1686-1699  ;  and  the  Commentarias  ad  Pandectas 
by  the  younger  Yoet  (John),  published  in  1698.  Wiseman's 
Excellence  of  the  Civil  Law,  was  published  in  London  in 
1686.  {Luponceau,  Trans,  of  Bynkershoek,  int.  p.  13  et  seq. ; 
Wheaton,  Hist.  Law  of  Nations,  pp.  191  et  seq. ;  Mackeldey, 
Civil  Law.,  pp.  98  et  seq. ;  Lncgclopcedia  Americana,  passim ; 
Manning,  Law  of  Nations,  pp.  25-32 ;  Mackintosh,  Miscellaneous 
Works,  pp.  166-168 ;  Heal,  Science  du  Gouvernement,  tome  8.) 


SIXTH  PERIOD — FROM  THE  PEACE  OF  UTRECHT  TO  THE  END  OF 
THE  SEVEN  YEARS  WAR,  1713-1763. 

§  19.  The  peace  of  Utrecht  was  followed  by  the  maritime 
war  between  England  and  Spain  in  1739,  which  extended 
to  France  in  1744  ;  by  the  continental  war  which  grew  out 
of  the  disputed  question  of  the  Austrian  succession  :  the 
reigning  houses  of  Bavaria,  Saxony,  Spain,  Sardinia,  and 
Prussia,  on  the  death,  in  1740,  of  Charles  VI.,  (the  last  male 
descendant  of  the  house  of  Hapsburg,)  all  claimed,  under 
various  pretexts,  the  entire  or  considerable  portions  of  the 
dominions  which  had  so  loDg  been  united  under  the  Aus- 
trian sceptre ;  and  by  the  seven  years  war  which  Prussia 
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waged  against  the  combined  forces  of  Austria,  France  and 
Russia.  This  protracted  and  unequal  struggle  served  to 
develop  the  military  resources  of  Prussia  and  to  display  the 
brilliant  genius  of  the  Great  Frederick.  These  wars  were 
simultaneously  terminated  by  the  treaties  of  Paris  and  Hu- 
bertsburg  in  1763.  {FMUimore,  on  Int.  Law,  pref.,  p.  13  ; 
Wheaion,  Hist.  Law  of  Nations,  pp.  165-261 ;  Mirabeau,  Le  la 
Monarchie  Fruss. ;  Lloyd,  Hist,  of  the  Seven  Years  War.) 

§  20.  During  this  period  the  celebrated  question  of  the 
Silesian  loan  gave  rise  to  important  discussions  on  topics  of 
international  law,  more  especially  with  reference  to  belliger- 
ent rights,  and  the  effects  of  a  declaration  of  war  upon  inter- 
national obligations  previously  contracted.  Great  changes 
were  also  made  during  this  period  in  the  maritime  laws  ot 
nations,  as  regulating  their  commercial  intercourse  both  in 
peace  and  war.  France  approximated  her  maritime  rules 
more  nearly  to  those  of  the  Consolato  del  Mare,  while  Great 
Britain  attempted  to  establish  the  doctrine  which  has  since 
been  denominated  the  ''  Rule  of  1756,"  and,  as  subsequently 
extended  and  applied,  the  -'Pule  of  1789,"  of  subjecting  to 
capture  in  time  of  war  any  neutral  commerce  which  is  not 
open  in  time  of  peace.  Many  questions  relating  to  prece- 
dency and  etiquette  and  to  the  rights  and  priviliges  of  public 
ministers,  growing  out  of  the  increased  intercourse  of  nations, 
were  also  discussed  during  this  period.  However  vain  and 
frivolous  some  of  these  contests  may  now  appear,  they  must, 
nevertheless,  be  regarded  as  evidence  of  an  increasing  respect 
for  the  equality  and  independence  of  sovereign  states. 
( Wheaion,  Hist.  Laio  of  Nations,  pp.  165-261 ;  Manning,  Law 
of  Nations,  pp.  226  et  seq.  ;  Ijord  Liverj^ool,  Discourse,  etc.  ; 
Martens,  Causes  Celebres  dii  Droit  des  Gens,  tome  2.) 

§  21.  This  period  was  prolific  in  writers  on  international 
law,  or  on  questions  intimately  connected  with  this  branch 
of  public  jurisprudence.  Among  the  most  distinguished  of 
these  writers  we  may  mention  the  names  of  Bynkers- 
hoek,  "Wolfius,  Vattel,  Montesquieu,  Heineccius,  Barbeyrac, 
Mably,  Emerigon,  Yalin,  Burlamaqui,  Pothier,  Casaregis, 
Peal,  Rutherforth,  Tindall,  Hubner,  Abreu  and  Dumont. 

Cornelius  Van  Bynkershoek  was  born  at  Middleburg, 
in  Zealand,  in  1673,  and  died  in  1743.     His  treatise,  entitled 
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De  Dominio  Maris,  was  first  published  in  1702,  but  the  greater 
part  of  his  works  were  written  after  the  peace  of  Utrecht. 
His  celebrated  QuaesHones  Juris  Puhlicis  were  published  in 
1737.  He  was  the  most  distinguished  public  jurist  oi  his 
age,  and  his  w^orks  are  still  referred  to  as  authority  on  many 
points.  It  must  be  remarked,  however,  that  he  attempted 
to  revive  the  ancient  severities  of  war  with  respect  to  the 
person  and  property  of  an  enemy,  and  this  portion  of  his 
writings  not  only  differs  from  Grotius,  Puflendorf,  and  others 
who  preceded  him,  but  is  rejected  by  nearly  all  who  have 
followed  him.  Christian  Frederick  Wolf,  or  Wolfius,  as  he 
is  usually  called,  was  born  at  Breslau  in  1679,  and  died  in 
1754.  His  treatise  called  Jus  Gentium,  being  an  abridgement 
of  bis  great  work  in  nine  volumes,  was  published  in  1749. 
A  French  translation,  by  M.  Formey,  w^as  published  in  1758, 
under  the  title  of  Principes  du  droit  de  la  Nature  ct  des  Gens. 
He  was  the  first  to  distinguish  the  law  of  nations  from  that 
part  of  natural  jurisprudence  which  treats  of  the  rights  and 
duties  of  individuals.  Ernmer  de  Vattel  was  born  in  the 
principality  of  ^NTeufchatel  in  1714,  and  died  in  1767.  His 
treatise.  Droit  des  Gens,  published  in  1748,  was  based  on  the 
work  of  Wolfius,  but  was  a  great  improvement  on  the  original. 
Although  justly  characterised  by  Mackintosh  as  "  a  diftase, 
unscientific,  but  clear  and  liberal  writer,"  and  although  a 
large  portion  of  his  treatise  on  the  law  of  nations  is  taken  up 
with  the  discussion  of  questions  which  do  not  properly  belong- 
to  the  subject,  he  is  nevertheless  referred  to  as  authority, 
even  at  the  present  day,  by  judges,  diplomatists  and  states- 
men, more  often,  probably,  than  any  other  writer,  not  even 
excepting  Grotius.  The  celebrated  French  philosopher. 
Baron  Charles  de  Secondat  Montesquieu,  published  his 
treatise,  entitled  V Esjprit  des  Lois,  the  same  year,  1748,  that 
V^attel  published  his  work  on  international  law.  He  was 
born  in  1689,  and  died  in  1755.  Johannes  Gottleib  Hein- 
eccius  was  born  at  Eisenberg  in  1680,  and  died  in  1741. 
Mackintosh  said,  he  is  "  the  best  writer  of  elementary  books 
with  which  I  am  acquainted."  His  work  on  international 
law,  entitled  Elenienta  Juris  Naturce  et  Gentium,  was  first  pub- 
lished in  1738.  Jean  Barbeyrac  was  born  at  Beziers  in 
1674,  and  died  in  1747.     He  is  best  kuo^vn  by  his  transla- 
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tions  into  French  of  the  works  of  Grotius,  Puffendorf,  and 
Bynkershoek,  to  which  he  added  very  valuable  notes.  The 
Abbe  Gabriel  Bennot  de  Mably  was  born  at  Grenoble  in 
1709,  and  died  in  1785.  Being  refused  permission  to  publish 
in  France,  his  treatise,  entitled  Droit  Publiqiie  de  V Europe, 
first  appeared  in  Holland  in  1746.  Balthazar  Marie  Emeri- 
gon  was  born  in  Provence  in  1716,  and  died  in  1784.  Besides 
his  great  work  on  maritime  law,  entitled  Traite  des  Assurances, 
he  wrote  commentaries  on  parts  of  the  Ordinances  of  1681. 
Pene  Josue  Valin  was  born  at  Pochelle  in  1695,  and  died  in 
1765.  His  Commentaire  sur  V  Ordonnance  was  published  in 
1760,  and  his  Iraite  des  Prises  in  1763.  J.  J.  Burlamaqui, 
an  Italian  by  birth,  and  Professor  of  ^N'atural  and  Civil  Law 
at  Geneva,  published  in  1747  his  admirable  elementary  work, 
entitled  Droit  Naturel  et  du  Politique.  This  work  was  repub- 
lished in  1810,  under  the  title  of  Principes  du  Droit  de  la 
Nature  et  des  Gens,  with  notes  by  De  Felice  and  Dupin. 
Robert  Joseph  Pothier  was  born  at  Orleans  in  1699,  and 
died  in  1772.  He  was  the  author  of  several  law  treatises 
which  are  of  the  highest  authority,  and  has  discussed  some 
of  the  laws  of  war,  and  particularly  those  of  maritime  cap- 
ture, in  his  Traite  de  Propriete.  J.  L.  Maria  de  Casaregis, 
author  of  a  treatise  on  maritime  law,  entitled  Discursus 
Legales  de  Commercio,  was  born  at  Genoa  in  1670,  and  died 
in  1737.  Gaspard  de  Real's  work,  entitled  La  Science  du 
Gouvernement,  the  fifth  volume  of  which  treats  on  international 
law,  was  completed  in  1764,  though  begun  at  an  earlier 
period.  Thomas  Rutherforth,  born  in  1712,  and  died  in 
1771,  published  in  London,  in  1754,  his  commentaries  on 
Grotius,  entitled  Institutes  of  Natural  Law.  Mathew  Tindall, 
born  in  1657,  and  died  in  1733,  published  his  Essay  concern- 
ing the  Laws  of  Nations,  in  London,  in  1734.  Martin  Hubner, 
born  in  1725,  and  died  in  179o,  published  his  Essai  sur 
VHistoire  du  Droit  Naturel,  in  London,  in  1757,  and  his  treatise, 
De  la  Saisie  des  Bdtiniens  Neutres,  at  La  Haye,  in  1759.  Joseph 
Antonio  de  Abreu  y  Bertodano  published  at  Madrid,  in 
1740,  his  Colecion  de  los  Tratados  de  Paz,  AUianza,  Neutralidad, 
etc.,  beginning  in  1598  and  extending  to  1700.  A  continua- 
tion of  this  work  to  1736  was  published  in  1796.  An  abridge- 
ment was  also  published  about  that  time,  entitled  Prontuario 
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de  los  Tratados  de  Paz,  etc.  Felix  Joseph  Abreu  published  at 
Cadiz,  in  1746,  a  valuable  treatise  on  prizes,  entitled  Tratado 
Juridieo-Politico  sobre  las  Fresas.  A  French  translation  ot 
this  work  was  published  in  1758,  and  another  in  1802, 
with  notes  by  Bonnermain.  A  most  valuable  collection  of 
treaties  and  diplomatic  papers  was  made  during  this  period 
by  Jean  Dumont,  Baron  de  Carelscroon.  The  first  four 
volumes  of  this  work  were  published  in  1726,  under  the  title 
of  Corps  Diplomatique.  Dumont  died  in  1727,  but  four  other 
volumes  prepared  by  him  were  published  after  his  death  by 
Rousset,  who  subsequently  added  a  supplement  of  several 
more  volumes.  ( Wheaton,  Hist.  Law  of  Mciions,  pp.  1 65-261 ; 
Phillimore,  on  Int.  Law,  vol.  3,  pp.  §26,  545,  note ;  Encyclo- 
pcedia  Americana  ;  Martens,  Precis  dii  Droit  des  Gens.,  §  12 ; 
Garden,  De  Diplomatic,  pt.  1 ;  Azuni,  Droit  Maritime,  pt.  2, 
eh.  1 ;  Mackintosh,  Miscellaneous  Works,  pt.  171  ;  De  Cussy, 
Droit  Maritime,  tit.  1,  pt.  3,  §  39 ;  Manning,  Law  of  Nations,  pp. 
32-38.) 


SEVENTH  PERIOD  —  FROM  THE  SEVEN  YEARS  WAR  TO  THE  PRENCH 
REVOLUTION,  1763-1789. 

§  22.  One  of  the  most  important  events  which  occurred 
in  the  history  of  Europe,  between  the  peace  of  Paris  and 
Hubertsberg,  1763,  and  the  French  Revolution,  1789,  was  the 
partition  of  Poland,  or  rather  the  three  partitions  of  that 
kingdom.  The  first  of  these  was  made  in  1772,  the  second 
in  1793,  and  the  third,  by  which  the  remaining  territories  of 
unfortunate  Poland  were  absorbed  by  Austria,  Prussia,  and 
Russia,  took  place  in  1795.  The  war  of  Bavarian  succession, 
which  occurred  in  1778,  was  terminated  by  the  peace  of  Tes- 
chen,  under  the  mediation  and  guarantee  of  France  and 
Russia,  in  1779.  This  was  followed  by  the  mediation  ot 
France  between  the  Emperor  Joseph  IL,  and  the  United 
Provinces,  in  the  question  of  the  free  navigation  of  the  rive 
Scheldt,  which  was  settled  by  the  treaty  of  Fontainbleau,  in 
1785.  In  1788  Prussia  interfered  in  the  internal  affairs  Oi 
Holland  in  favor  of  "William  V.,  and,  with  an  army  undei 
the  Duke  of  Brunswick,  overthrew  the   liberal  party,  and 
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restored  the  Stattholder  to  the  plenitude  of  his  authority, 
which  was  guaranteed  hy  the  tripple  alliance  of  1788  between 
Great  Britain,  Prussia,  and  Holland.  This  tripple  alliance 
interfered  between  the  Emperor  Joseph  IL,  of  Austria,  and 
his  revolted  subjects  in  Belgium,  at  the  Congress  of  the 
Hague,  in  1790,  forcing  the  latter  to  submit  to  the  imperial 
authority.  The  same  powers  compelled  Denmark  to  with- 
draw the  cooperation  she  had  furnished  Russia  against  Swe- 
den in  1788,  and  the  war  was  terminated  by  the  peace  of 
"Werela,  in  1790.  The  wars  between  Austria  and  the  Porte, 
and  Russia  and  the  Porte,  were  also  terminated  under  the 
mediation  of  the  tripple  alliance,  the  former  by  the  treaty  of 
Szistowe,  in  1791,  and  the  latter  by  the  treaty  of  Jassy,  in 
1792.  But  the  most  important  event  of  this  period  was  the 
revolt  of  the  British  provinces  in  l!^orth  America,  and  the 
war  of  the  American  Revolution,  in  which  France  afforded 
material  aid  to  the  revolutionary  party.  This  war  was  ter- 
minated by  the  treaty  of  Versailles,  in  1783,  by  which  Great 
Britain  recognized  the  independence  of  her  revolted  colo- 
nies, and  the  United  States  of  America  took  their  place  as  a 
sovereign  state  among  the  nations  of  the  world.  {Ompteda, 
Literatur  Volkerrecht ;  Wheaion,  Hist.  Law  of  Nations^  pp. 
269-328;  Botta,  History  of  the  American  Revolution  ;  Grahame, 
History  of  the  United  States;  Bancroft,  History  of  the  Uniteo. 
States;  Martens,  Becueil  des  Traites,  tomes  1-10.) 

§  23.  The  more  important  questions  of  international  law 
agitated  during  this  period,  were  those  in  reference  to  the 
rights  of  sovereignty  and  independence,  arising  out  of  the 
partition  of  Poland  and  the  Bavarian  succession ;  the  right 
of  mediation,  arising  out  of  the  interference  of  the  tripple 
alliance  in  the  wars  of  Russia,  Austria,  Sweden,  Denmark, 
and  the  Porte ;  the  right  of  intervention,  arising  out  of  the 
interference  of  Prussia  in  the  affairs  of  Holland,  and  of  the 
tripple  alliance  in  the  affairs  of  Belgium;  and  the  right  of 
revolution,  arising  out  of  the  revolt  of  the  British  Provinces 
of  N^orth  America.  Important  questions  of  maritime  juris- 
prudence were  also  agitated  during  this  period,  such  as  the 
rule  of  free  ships,  free  goods,  which  was  recognized  and 
attempted  to  be  established  by  the  French  ordinance  of 
1778;  the  rights  of  neutral  commerce,  declared  by  the  armed 
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neutrality  of  1780;  and  the  abolition  of  privateering,  as 
agreed  upon  by  Prussia  and  tlie  United  States  in  the  treaty 
negotiated  by  Franklin  in  1785.  ( Wheaion,  Hist.  Law  of 
Nations,  pp.  269-328  ;  Franklin,  Life  and  Works,  vol.  2,  p. 
448  ;  Martens,  Becueil  de  Traites,  tomes  1-10  ;  Russell,  Hist. 
31od.  Europe,  vol.  3 ;  Ompteda,  Liter atur  Volkerrecht ;  Rotteck, 
Hist,  of  the  World,  vol.  3;  Sparks,  Lip.  Cor.  of  the  American 
Revolution;  Pitkin,  Civil  and  Pol.  Hist.  U.  States.) 

§  24.  The  most  distinguished  writers  of  this  period,  on 
questions  of  international  law,  were  the  Mosers,  Lampredi, 
Galiani,  Martens,  Mirabeau,  and  Bentham. 

John  Jacob  Moser,  born  in  1701,  and  died  in  1785,  first 
published  a  small  work  on  international  law  in  1750  ;  but 
the  publication  of  his  larger  and  more  celebrated  work,  in 
ten  volumes,  under  the  title  of  Essay  on  the  Modern  Laic  of 
European  Nations,  (  Versuch  des  Neuesten  Europaischen  Volker- 
rechis,)  was  commenced  in  1777  and  completed  in  1780.  He 
bases  the  principles  of  the  law  of  nations  on  treaties  and 
usages,  and  con^tends  that  the  rules  of  that  law  must  be 
inferred  from  examples,  and  cannot  be  applied  a  priori  to  test 
the  validity  of  a  particular  precedent.  His  supplementary 
work,  entitled  Beytrage  zu  den  Europaischen  Volkerrecht,  of 
which  seven  volumes  had  been  published  in  1781,  was  never 
completed.  F.  C.  de  Moser  published  his  Kleine  Schriften, 
in  twelve  volumes,  in  1751,  and  his  Beytrage  zu  dem  Europais- 
chen Statts-und  Volkerrecht,  \n  four  volumes,  in  1772.  Gio 
M.  Lampredi,  an  Italian,  born  in  1761,  and  died  in  1836, 
published  at  Leghorn,  in  1778,  his  Juris  Naturae  et  Gentium, 
in  which  he  incidentally  considered  questions  relating  to  the 
rights  of  belligerents  and  neutrals.  This  work  was  severely 
criticised  by  the  Abbe  Galiani.  In  1788  he  published,  at 
Florence,  another  work,  entitled  Comercio  dei  Popoli  Neutrali 
in  ieynpo  di  Guerra,  in  which  he  returned  the  compliment  by 
criticisino^  the  work  of  the  Abbe.  This  latter  work,  entitled 
Lei  Loveri  dei  Priiicipi  Neutrali,  etc.,  was  first  published  at 
iTaples,  in  1782.  Its  author,  the  Abbe  Fernando  Galiani, 
was  born  in  1728,  and  died  in  1787.  Lampredi's  second 
work  was  translated  into  French  by  Jacques  Peuchet,  and 
published  at  Paris  in  1802,  under  the  title  of  Lu  Commerce 
des  Neutres  en  temps  de  Guerre.     George  Frederick  Von  Mar- 
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tens  was  born  at  Hamburg  in  1756,  and  died  in  1821.  A 
syllabus  of  Ins  lectures  at  the  University  of  Goettengen,  on 
international  law,  was  first  published  in  1785,  but  this  work 
was  afterward  enlarged,  and  published  in  French  in  1788, 
under  the  title  of  Precis  du  Droit  des  Gens  Modern  de  V Europe. 
The  subsequent  works  of  Martens  will  be  noticed  in  another 
place.  Count  Honore  Mirabeau  was  born  in  1749,  and  died 
in  1791.  His  work  on  the  Prussian  Monarchy,  and  his 
speeches  on  great  national  questions  during  the  early  part 
of  the  French  revolution,  have  given  a  world-renown  to  his 
name.  In  his  w^ork,  entitled  Doutes  sur  la  Liberie  de  VEscaut^ 
he  most  ably  defended  the  cause  of  Holland  in  the  question 
of  the  free  navigation  of  the  Scheldt,  wdiich  was  settled  by 
the  treaty  of  Fontainbleau  in  1785.  Jeremy  Bentham  was 
born  in  1749,  and  died  in  1832.  His  essay  on  international 
law  was  written  at  various  dates  between  1786  and  1789,  but 
he  never  completed  the  work,  these  fragments  being  pub- 
lished at  a  later  period.  His  plan  for  a  perpetual  and  uni- 
versal peace,  although  utterly  impracticable,  has  formed  the 
basis  of  numerous  peace  societies  in  England  and  the  United 
States. 

In  addition  to  the  foregoing  list  of  distinguished  authors, 
we  will  briefly  refer  to  a  few  others  who  have  written  on  this 
subject.  J.  J.  E^eyron  published,  in  1783,  a  small  work  on 
the  principles  of  the  law  of  nations,  which  was  followed  by 
others.  Charles  T.  Gunther  published,  in  1777,  an  anony- 
mous work  on  this  subject,  which  was  followed,  in  1787  and 
1792,  by  the  first  and  second  volumes  of  his  Europaisches 
Volkerrecht  in  Eriedenszeiten,  (European  law  of  nations  in  time 
of  peace,)  a  work  which  he  did  not  live  to  complete.  C.  H. 
Yan  Eomer  published  his  Volkerrecht  der  Dutchen  in  1789,  at 
Halle.  Frederick  Aug.  William  Wencli  published  the  first 
volume  of  his  Codex  Juris  Gentium  Becentissimi  in  1781,  and 
the  third  in  1796.  Schmass  published,  in  1774,  his  Corpus 
Juris  puhlici  Academicum.,  which  was  augmented  by  Hommel 
in  1794.  We  must  not  conclude  this  list  of  writers  on  inter- 
national law  without  mentioning  the  name  of  Benjamin 
Franklin,  the  American  statesman  and  philosopher,  who 
wrote  against  privateering,  and  was  the  negotiator  of  the 
treaty  of  1785,  between  the  United  States  and  Prussia,  for 
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its  suppression.  He  was  born  at  Boston  in  1706,  and  died 
in  1790.  (  Wheaton,  Hist  Laio  of  Nations,  pp.  269-328 ; 
Mackintosh,  Miscel.  Works,  pp.  157-164 ;  Uncyclopcedia  Ameri- 
cana ;  Martens,  Precis  du  Droit  des  Gens,  §  12 ;  Garden,  De 
Diplomatie,  pt.  1 ;  Sparks,  Life  and  Writings  of  Franklin ; 
De  Cussy,  Droit  Maritime,  lib.  1,  tit.  3,  §  39.) 


FROM  THE  BEGINNING  OF  THE  FRENCH  REVOLUTION  TO  THE 
CONGRESS  OF  VIENNA,  1789,  1815. 

§  25.  The  conflict  of  opinions  and  interests  growing  out  of 
the  events  of  the  French  revolution  engendered  a  war  which 
soon  involved  nearly  all  the  nations  of  Europe,  and  finally 
embraced  in  its  tortuous  folds  the  sparcely  populated  conti- 
nent of  America.  It  is  not  necessary  to  particularise  here 
each  separate  declaration  of  war,  or  to  notice  the  cause  which 
produced  it  and  the  treaty  by  which  it  was  suspended  or 
finally  terminated.  This  contest  had  its  origin  in  a  violation 
of  the  rights  of  independent  and  sovereign  states,  by  the 
armed  intervention  of  the  allies  in  the  internal  affairs  of 
France,  on  the  one  side,  and  by  the  efforts  of  the  French 
propagandists  on  the  other,  to  revolutionize  the  governments 
of  other  countries.  The  whole  period — from  1789  to  1815 — 
is  marked  by  encroachments  on  the  true  principles  of  inter- 
national law,  and  a  total  disregard  of  the  rights  of  the 
smaller  states  was  manifested  by  the  treaties  of  Paris  and 
Vienna,  by  which  the  peace  of  Europe  was  restored.  The  war 
of  1812  between  the  United  States  and  GreatBritain  originated 
in  violations  of  the  maritime  law  of  nations,  by  the  capture 
and  confiscation  of  American  vessels  engaged  in  neutral 
trade,  and  the  impressment  of  American  seamen  on  the  high 
seas,  under  the  pretext  of  exercising  the  right  of  search  for 
British  subjects  by  virtue  of  the  municipal  laws  of  Great 
Britain.  This  war  was  terminated  by  the  treaty  of  Ghent, 
in  1814,  on  the  basis  of  the  status  quo  ante  bellum,  leaving 
undecided  the  questions  in  which  it  originated.  ( Wheaton, 
Hist.  LaiD  of  Nations,  pp.  345, 425  ;  Mackintosh,  Miscel.  Works, 
pp.  461-465 ;  Jomini,  Les  Guerres  de  la  Revolution ;  Jomini, 
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Vie  Pol.  et  Mil.  de  Naiwleon;  Alison^  Hist,  of  Mirope,  first 
series  ;  Armstrong,  Notices  of  the  War  of  1812.) 

§  26.  The  political  discussions  of  this  period  embraced 
almost  the  entire  range  of  diplomac}^,  and  questions  were 
agitated  respecting  nearly  every  established  principle  of  the 
law  of  nations.  Among  those  of  most  interest  we  may  men- 
tion the  right  of  armed  intervention  in  the  internal  affairs  of 
independent  sovereign  states,  growing  out  of  the  French 
revolution  in  1789  ;  the  rights  of  war  with  respect  to  private 
property  on  land,  including  booty,  pillage,  and  military  con- 
tributions ;  the  rights  of  military  occupation  and  conquest ; 
the  law  of  sieges  and  blockades  ;  the  treatment  due  to  pris- 
oners of  war,  with  the  right  and  duty  of  exchange  ;  and  the 
general  rules  which  should  regulate  the  pacific  intercourse 
of  belligerents.  The  controverted  questions  of  maritime  law 
included  almost  every  right  of  neutral  commerce  ;  the  term 
contraband  of  war  was  extended  to  include  nearly  every 
thing  in  which  a  neutral  could  trade  with  profit ;  whole  coasts 
were  blockaded  by  mere  decrees  and  orders  in  council ; 
colonial  and  coasting  trade  was  closed  to  neutrals,  their  ves- 
sels were  searched,  and  their  seamen  impressed,  in  virtue  of 
merely  local  and  municipal  laws.  In  fine,  every  imaginable 
pretext  was  resorted  to  in  order  to  destroy  the  commerce  of 
neutral  states,  or  to  force  them  to  abandon  their  neutrality 
and  join  the  dominant  maritime  power  of  Europe  which 
sought,  and  almost  acquired,  the  entire  control  of  the  seas. 
( Wheaton,  Hist.  Law  of  Nations,  pp.  345-425 ;  Alison,  Hist, 
of  Europe,  first  series ;  Joinini,  Vie  Politique  et  Mil.  de  Napo- 
leon ;  Napoleon,  Memoirs  dictated  at  St.  Helena ;  Duer,  Lec- 
tures on  Insurance,  vol.  1.) 

§  27.  This  was  eminently  a  period  of  action  and  of  great 
events,  rather  than  of  calm  discussion  and  philosophical 
investigation .  Although  questions  of  international  law  were 
frequently  discussed  with  learning  and  ability  in  diplomatic 
correspondence  and  state  papers,  the  works  of  professed 
text- writers  on  this  branch  of  jurisprudence  were  neither 
very  numerous  nor  of  a  very  marked  character.  N'everthe- 
less,  there  were  published,  during  this  period,  a  number  of 
works  worthy  of  particular  notice,  and  among  the  authors 
who  wrote  or  published  at  this  time,  we  may  mention  Azuni, 
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Martens,  Kant,  Koch,   Savigny,  Ward,   Mackintosh,    Don, 
Flassan,  Rayneval,  etc. 

Dominico  Alberto  Azuni,  a  native  of  the  island  of  Sar- 
dinia, (died  1827,)  published  his  Sistema  Universale  dei  Prin- 
cepii  del  Diretto  Maritimo  deW  JEuropa,  in  1795  ;  but  the  work 
was  afterward  remodeled  and  enlarged,  and  published  in 
French,  in  1797,  under  the  title  of  Droit  Maritime  de  V Europe. 
A  translation,  by  Mr.  Johnson,  was  published  in  ]N"ew  York, 
in  1806.  George  Frederick  von  Martens,  who  has  already 
been  mentioned,  published  during  this  period  several  impor- 
tant works  connected  with  diplomacy  and  the  treaties  cele- 
brated between  the  different  states  of  Europe.  The  great 
German  philosopher,  Emanuel  Kant,  (born  1724,  died  1804,) 
as  a  writer  on  international  law,  properly  belongs  to  this 
period,  although  a  portion  of  his  works  were  published  at 
an  earlier  date.  That  part  of  his  works  relating  to  the  law 
of  nations,  was  translated  into  French  and  published  in  Paris 
in  1814,  under  the  title  of  lYaite  du  Droit  des  Gens.  Like 
Bentham,  he  advocated  a  project  of  perpetual  peace,  founded 
upon  a  confederation  of  free  states.  His  principles  have 
been  ably  contested  by  Hegel.  Christopher  G.  Koch,  a 
native  ot  Alsace,  (born  1737,  died  1813,)  published,  in  1796, 
his  Abrege  de  VHistoire  des  Traites  de  Paix.  This  was  fol- 
lowed by  other  historical  collections.  Frederick  Charles 
Savigny,  a  native  of  Frankfort-on-the-Maine,  (born  1779,) 
belono^ed  to  what  is  called  the  historical  school  of  German 
lawyers.  His  work  on  the  Law  of  Possession,  was  written 
in  1803,  but  his  History  of  the  Roman  Law  in  the  Middle 
Ages,  was  not  published  till  1815.  All  his  writings  are 
rather  of  a  historical  than  a  philosophical  character.  Eobert 
Plummer  Ward,  an  English  author,  (born  1765,  died  1846,) 
published,  in  1795,  his  History  of  the  Law  of  Nations  in  Europe, 
from  the  time  of  the  Greeks  and  Romans  to  the  time  of  Gro- 
tius  ;  it  is  a  work  of  great  ability.  Sir  James  Mackintosh, 
another  English  writer  of  note,  delivered  a  course  of  lectures 
in  1797,  in  Lincoln's  Inn  Hall,  on  the  Law  of  Nature  and 
Nations;  but  the  subject  being  unattractive  to  an  English 
auditory,  only  the  Introductory  Discourse  was  published.  It 
is  found  in  his  Miscellaneous  Works,  and  contains  an  admira- 
ble review  and  criticism  of  the  works  of  other  publicists. 
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Don  Ramon  Lazaro  de  Don  y  de  Bassols,  a  Spanish  author, 
published,  in  1802,  his  work  entitled  Instituciones  del  Derecho 
Publico  General.  J.  M.  Gerard  de  Rajneval,  a  native  of 
Alsace,  (born  1736,  died  1812,)  first  published  his  work,  enti- 
tled Institutions  du  Droit  de  la  Nature  et  des  Geyis,  in  1803.  M. 
de  Flassan,  a  native  of  France,  published  in  1811,  his  His- 
toire  General  de  la  Diplomatie  Francaise,  and,  in  1814,  his  His- 
ioire  du  Congress  de  Vienne.  Thomas  Hartwell  Home,  an 
English  author,  published,  in  1803,  a  Compendium  of  Admi- 
ralty Decisions,  and,  subsequently,  a  Treatise  on  Diplomacy.  J. 
JoufFroy  published,  in  1806,  his  Droit  des  Gens  Maritime  Uni- 
versel.  F.  J.  Jacobson  published,  in  180-4,  his  Handhuch 
uher  das  praktische  Seerecht,  etc.,  and,  in  1815,  his  work,  enti- 
tled Seerecht  das  Kreigs  und  des  Friedens,  etc.  A  translation 
of  this  work,  by  William  Frick,  was  published,  in  Baltimore, 
in  1818.  J.  ^.  Tetens  published,  in  1805,  a  work  on  the 
reciprocal  rights  of  belligerents,  and,  in  1811,  Count  Mer- 
lin published  his  valuable  jRepertoire,  which  has  since  been 
greatly  enlarged.  De  Steck  published,  in  1790,  his  Fssay 
sur  les  Consuls.  "Warden,  United  States  Consul  General  in 
France,  published,  in  1815,  a  valuable  work  on  the  same  sub- 
ject, which  was  translated  into  French  by  Barrere.  John 
E.  Hall  published,  in  Baltimore,  in  1809,  a  treatise  on 
Admiralty  Practice,  in  which  he  embodied  a  translation  of 
Gierke's  Praxis,  which  was  first  published  in  latin,  in  1679. 
Robinson  published  his  Collectanea  Maritijna,  in  London,  in 
1801.  Marin  published  his  Derecho  Natural  y  de  Gentes,  in 
1800.  {Alison,  Hist,  of  Europe,  first  series  ;  Jomini,  Vie  Poli- 
tique et  Mil.  de  Napoleon;  Napier,  Hist  Peninsular  War ;  Thiers, 
Hist.  Rev.  Con.  and  Fmpire  ;  De  Cussy,  Droit  Maritime,  lib.  1, 
tit.  3,  §  39 ;  Hoffman,  Legal  Studies,  title  9 ;  Wheaion,  Hist. 
Law  of  Nations,  pp.  345-425.) 

§  28.  But  any  deficiency  in  the  number  and  character  of 
professed  winters  on  public  law  during  this  period  is  more 
than  compensated  for  by  the  decisions  of  judicial  tribunals  on 
questions  of  international  law,  and  more  particularly  of  the 
maritime  law  of  nations,  the  opinions  delivered  by  the  judges 
being  often  characterized  by  profound  learning  and  great 
legal  ability.  Of  the  English  judges  of  admiralty  and  prize, 
Sir  William  Scott,  afterward  Lord  Stowell,  was  unquestion- 


30  International  Law, 

ably  the  most  able  and  the  most  distinguished.  Mr.  Duer 
very  justly  remarks:  ''In  the  same  sense  in  which  Lord 
Mansfield  is  usually  termed  the  father  of  commercial  law  in 
England,  Sir  William  Scott  may  be  justly  regarded  as  the 
founder  of  the  law  of  maritime  capture.  Its  principles,  it  is 
true,  had  been  stated  by  the  great  writers  on  public  law — 
Grotius,  Puffendorf,  Vattel,  and  Bynkershoek — but  they 
were  stated  in  terms  so  loose  and  general,  as  rendered  them 
too  liable  to  be  differently  understood  and  applied  by  differ- 
ent nations.  It  is,  by  a  series  of  judicial  decisions,  in  the 
prize  courts  of  England  and  of  the  United  States,  and  prio- 
cipally  by  those  of  Sir  William  Scott,  that  these  principles 
have  been  rendered  clear,  definite,  and  stable;  by  their 
extended  application,  in  practice,  have  been  rescued  from  the 
domain  of  theory,  and  by  successive  elucidations  and  varied 
illustration,  have  been  expanded  and  wrought  into  a  consist- 
ent, harmonious,  and  luminous  system.  The  opinions  of 
Sir  William  Scott,  the  chief  architect  of  this  noble  structure, 
are  those,  not  merely  of  a  jurist,  but  of  a  scholar,  philoso- 
pher, and  statesman ;  and  they  are  as  much  distinguished  by 
the  beauties  of  their  composition,  as  by  their  sagacity  and 
learning,  and  comprehensive  views."  {Duer  on  Insurance, 
vol.  1,  pp.  746,  747;  Manning,  Laio  of  Nations,])^.  45-47  ;  Fhilli- 
7nore,  On  Int.  Law,  vol.  1,  pref.,  pp.  21,  22 ;  Stori/,  Miscellane- 
ous Writings,  p.  282  ;  Hoffman,  Legal  Studies,  vol.  2,  pp.  458 
et  seq.) 


NINTH  PERIOD — FROM  THE  CONGRESS   OF  VIENNA  TO   THE   TREATY 
OF  WASHINGTON,  1815-1842. 

§  29.  Europe,  exhausted  by  the  great  wars  of  the  French 
revolution  and  empire,  which  were  terminated  by  the  treaties 
of  Paris  and  Vienna,  in  1814  and  1815,  enjoyed  a  long  period 
of  general  peace,  interrupted  only  by  the  internal  revolu- 
tions of  Greece,  France,  Belgium,  Poland,  etc.,  and  the  war 
between  Russia  and  the  Porte,  which  was  terminated  by  the 
treaty  of  Adrianople  in  1829.  These  wars,  however,  were 
too  limited  in  their  extent  and  too  temporary  in  their  char- 
acter to  disturb  the  general  tranquility  of  nations.     The  les 
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sons  of  the  past  had  taught  the  allies,  and  particularly  Great 
Britain,  the  impolicy  of   dictating  to  others  the  form  and 
character  of  their  government,  or  the  person  of  their  ruler ; 
and  when  France,  in  1830,  revolted  and  dethroned  her  king, 
again  exiling  the  Bourhons  whom  the  allies  had  forced  her 
to  receive  in  1815,  she  was  permitted  to  form  her  own  gov- 
ernment and  select  her  own  sovereign  without  molestation 
or  foreign  interference.     The  same  regard  for  the  principles 
of  international  law,  and  the  rights  of  sovereign  states,  was 
not  shown  in  some  other  cases  ;  but  the  right  of  intervention 
in  the  internal  affairs  of  other  states,  where  not  justified  or 
required  by  existing  treaties,  was  not  only  not  claimed,  but 
expressly  denied  by  British  statesmen.     In  America,  during 
this  period,  the  Spanish  and  Portuguese  provinces,  following 
the  example  of  their  northern  neighbors,  revolted  against  the 
governments  of  the  mother  countries,  and,  after  a  contest  of 
many  years,  succeeded  in  establishing  their  independence, 
and  assumed  the  position  and  rank  of  sovereign  states.    The 
United  States,  profiting  by  the  long  peace  to  people  her  wide 
domain  by  European  immigration,  and  to  build  up  her  com- 
mercial marine  by  unrestricted  trade  with  other  countries, 
rapidly  became  a  formidable  rival  to  the  great  maritime  pow- 
ers of  Europe.     But  the  treaty  of  Ghent  had  left  undecided 
the  important  questions  which  had  been  involved  in  the  war 
with  Great  Britain  in  1812,  and  new  causes  of  difiiculty  were 
continually  arising  between  the  two  countries.     The  latter 
forbore,  it  is  true,  any  attempt  to  visit  and  search  American 
ships  for  her  own  seamen,  but  claimed  the  right  to  visit  such 
vessels  on  the  high  seas  in  order  to  determine  their  character 
and  ascertain  if  they   might  not  be    engaged  in  the  slave 
trade.     Moreover,  the  dispute  with  respect  to  the  northeast- 
ern boundary,  and  the  capture  and  destruction  of  the   "Car- 
oline "  on  the  Canadian  frontier  by  British  forces,  within 
American  territorial  jurisdiction,  so  involved  the  relations 
of  the  two  countries,  and  so  embittered  the  feelings  of  both 
nations,  that  war  seemed  almost  inevitable.     But  cooler  and 
wiser  counsels  prevailed,  and  most  of  these  points  of  dispute 
were  happily  settled  by  the  treaty  of  Washington  in  1842. 
( Wheaton,  Hist.  Lcav  of  Nations,  pp.  425-758 ;  Alison,  Hist,  of 
Europe,  second  series  ;   Capefgue,  Hist,  de  la  Restoration  ;  Cape- 
figue,  L' Europe  depuis  Vavenement  du  roi  Louis  Philippe.) 
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The  more  important  questions  of  international  law,  agitated 
during  this  period,  were  the  right  of  armed  intervention,  as 
in  the  case  of  ]^aples,  Spain,  Greece  and  Belgium  ;  the  right 
of  forcible  annexation,  as  in  the  case  of  the  kingdom  of 
Poland;  the  internal  and  external  rights  of  confederated 
states,  as  in  the  case  of  the  Germanic  and  Swiss  Confedera- 
tions ;  the  rights  of  sovereign  and  independent  states  to 
change  their  government,  as  in  the  case  of  France,  Belgium, 
etc.  ;  the  free  navigation  of  great  rivers  which  divide  or  run 
through  different  states,  as  the  Rhine,  the  St.  Lawrence,  the 
Mississippi,  etc.  ;  the  right  of  territorial  jurisdiction  over 
inland  waters,  as  the  Black  Sea,  the  Dardanelles,  the  Bos- 
phorus,  etc. ;  the  right  of  colonial  revolution  and  indepen- 
dence, as  in  the  case  of  Mexico  and  the  Spanish  and  Portu- 
guese provinces  of  South  America ;  the  right  of  visitation 
on  the  high  seas  in  time  of  peace  to  search  for  slavers ;  and 
the  inviolability  of  neutral  territory,  as  in  the  case  of  the 
destruction  of  the  steamer  ''  Caroline"  by  British  forces, 
within  the  territorial  jurisdiction  of  the  United  States. 
Another  question  agitated  during  this  period,  and  most 
warmly  discussed  in  the  British  Parliament,  was  the  right  of 
the  people  of  one  state  to  assist,  in  time  of  peace,  the  insurgent 
colonies  of  another  state.  This  question  arose  with  respect 
to  the  expeditions  fitted  out  in  England  in  aid  of  the  insur- 
gents of  Spanish  America — expeditions  similar  in  character 
to  those  which  in  the  next  period  were  organized  in  the 
United  States,  and  generally  known  as  "  fihbuster  expedi- 
tions." Laws  were  passed,  nominally  to  prohibit  them,  but 
these  laws  were  a  mere  dead  letter  upon  the  statute-books. 
In  addition  to  the  men,  arms  and  munitions  of  war  furnished 
by  Great  Britain,  it  is  estimated  that  she  advanced,  in  loans  to 
the  revolutionary  governments  of  South  America,  between 
1820  and  1840,  the  sum  of  one  hundred  and  fifty  millions 
pounds  sterling,  nearly  all  of  which  was  lost  by  the  faith- 
lessness and  insolvency  of  the  governments  and  states 
which  received  it.  The  entire  loss  of  Great  Britain  by 
these  advances,  and  the  reaction  produced  thereby  in  1825, 
is  estimated  at  three  hundred  millions  pounds  sterling,  or 
fifteen  hundred  millions  of  dollars  !  Moreover,  the  export 
trade   from   Great   Britain    to  America,    (exclusive   of  the 
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United  States)  which,  in  1809,  before  these  revolutions 
begun,  was  eighteen  millions,  fourteen  thousand,  two 
hundred  and  nineteen  pounds,  had  sunk,  in  1827,  to  one 
million  two  hundred  and  ninety  thousand  pounds,  and 
even,  in  1842,  had  only  reached  two  millions  three  hundred 
thousand  pounds!  "Such,"  says  Alison,  ''have  been  the 
effects,  even  to  the  immediate  interests  of  England,  of  her 
iniquitous  attempt  to  dismember,  by  insidious  acts  in  peace, 
the  dominions  of  a  friendly  and  allied  power!  Providence 
has  a  just  and  sure  mode  of  dealing  with  the  sins  of  men, 
which  is,  to  leave  them  to  the  consequences  of  their  own 
actions."  That  the  aids  thus  afforded  by  Great  Britain,  or 
rather,  by  the  people  of  Great  Britain,  for  the  government 
pretended  to  discountenance  and  oppose  it,  were  in  direct  vio- 
lation of  the  plainest  maxims  of  international  law,  no  one  will 
venture  to  deny.  In  this  case  at  least,  punishment  followed 
close  upon  the  commission  of  the  crime  !  ( Wheaton,  Hist.  Law 
of  Nations,  pp.  425-758 ;  Alison,  Hist,  of  Europe,  ch.  67,  §§  47- 
91 ;  Alison,  Hist,  of  Europe,  Second  Series,  ch.  4,  §§  103-106.) 

§  81.  Among  the  authors  of  this  period  who  have  treated 
of  matters  connected  with  international  law,  we  may  men- 
tion the  names  Kamptz,  Kluber,  Hegel,  Wheaton,  Kent, 
Story,  Manning,  Bello,  Pfeiffer,  C.  D.  Martens,  Garden,  Par- 
dessus,  etc. 

C.  A.  Yon  Kamptz  published  at  Berlin,  in  1817,  his  Neue 
Literatur  des  Volkerrecht.  It  is  a  continuation  of  the  work 
of  Ompteda,  and  the  two  form  a  valuable  history  of  the  law 
of  nations.  Jean  Louis  Kluber,  (born  1762,  died  1887,)  first 
published  his  Droit  des  Gens  Moderne  d  r Europe,  in  1819 ;  a 
German  edition,  entitled  Eiiropaisehes  Volkerrecht,  was  pub- 
lished in  1821,  and  an  enlarged  edition  of  the  French  work, 
in  1881.  Kluber  was  the  author  of  numerous  other  works 
connected  with  international  jurisprudence.  George  Wil- 
liam Frederick  Hegel,  a  native  of  Stuttgard,  (born  1770,  died 
1881,)  was  the  author  of  a  number  of  works  on  philosophy 
and  law,  in  one  of  which  he  most  ably  refutes  the  political 
theories  of  Kant.  His  Elements  of  Right,  or  the  Basis  of  Nat- 
ural Law  and  Political  Science,  [Grundeinien  des  Rechts,  oder 
Naturrecht  und  Staatswissenschaft  in  Grundrisse,)  was  published 
at  Berlin  in  1821.  Henry  Wheaton,  an  American  author, 
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(born  1785,  died  1848,)  published  the  first  edition  of  his  Me- 
ments  of  International  Laio  in  1836.  This  work  was  after- 
ward greatly  enlarged  and  improved.  He  had  previously 
written  on  the  Law  of  Captures,  and  subsequently  he  pub- 
lished several  important  works  on  international  jurispru- 
dence. James  Kent,  another  American  writer,  (born  1763, 
died  1847,)  published,  in  1826,  the  first  volume  of  his  Com- 
mentaries on  Arnercan  Law,  which  briefly,  but  most  ably,  dis- 
cusses the  fundamental  principles  of  international  law  ;  the 
entire  work  was  not  completed  till  1830.  Joseph  Story,  one 
of  the  Justices  of  the  Supreme  Court  of  the  United  States, 
(born  1779,  died  1845,)  published,  in  1834,  his  Commentaries  on 
the  Conflict  of  Laws,  in  which  he  examines  many  important 
questions  of  international  jurisprudence.  William  Oke 
Manning,  an  English  author,  published,  in  1839,  his  excel- 
lent work,  entitled  Commentaries  on  the  Law  of  Nations. 
Andres  Bello,  a  native  of  V'^enezuela,  published,  in  1832,  in 
Chili,  a  valuable  and  able  elementary  work,  entitled  Frinci- 
pios  del  Derecho  Internacional.  B.  W.  Pfeiffer  published,  in 
1819,  his  In  Weifern  sind  Regenrungs-himdleungen,  etc.,  and  in 
1823-1841,  his  Das  Recht  des  Kregseroherung,  etc.  These 
works  are  valuable  for  containing  learned  discussions  of  cer- 
tain questions  not  treated  of  in  other  modern  works  on  pub- 
lic law.  Charles  de  Martens  published,  his  Manuel  Liplo- 
m,atique,  in  1822,  his  Causes  Celehres  du  Droit  des  Gens,  in 
1827,  and  his  Guide  Diplomatique,  in  1832.  He  is  also  the 
author  of  several  other  works.  Count  de  Garden  published, 
his  Traite  Complet  de  Diplomatie,  in  1833.  J.  M.  Pardessus, 
commenced,  in  1828,  the  publication  of  his  Collection  de  Lois 
Maritimes,  but  the  entire  work  was  not  completed  till  1845. 
The  first  two  volumes  was  subsequently  published  separately, 
under  the  title  of  Us  et  Coutumes  de  la  Mer.  P.  S.  Boulay- 
Pat}^  published,  in  1821-3,  his  Cours  de  Droit  Commercial 
Maritime.  Count  d'  Hauterive,  and  Baron  De  Cussy,  begun, 
in  1834,  the  publication  of  their  Recueil  des  Traites  de  Com- 
merce. Professor  De  Felice  published,  in  1830,  his  Legons 
de  Droit  de  la  Nature  et  des  Gens.  Professor  Cotelle  pub- 
lished, in  1819,  a  volume,  entitled  Droit  de  la  Nature  et  des 
Gens.  Frederick  Salfield  published,  in  1833,  his  Handbuch 
des  Fosiiiven  Volkerrechis,  an  elementary  work  of  considera- 
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ble  merit,     The  posthumous  wori^  of  Gr.  de  "Wal,  entitled 
Inleidiiing  tot  de  Wetenschap  van  het  Earopesche  Volkeregt,  was 
published  in  1835.     M.  Shafner's  work,  on  the  development 
of  private  international  law,  {Entwuklung  des  Internationalen 
Privairechts,)  was  published  in  1841.     H.  Ahrens'  Cours  de 
Droit  Natitrel,  was  first  published   in   1840 ;  it  soon  passed 
through  several  editions,  and  was  translated  into  various  lan- 
guages.    M.  S.  F.  Schoe]  published,  in  1817  and  1818,  his 
Histoire  Abregee  des   Traites  de  paix.     Laget  de  Podio  pub- 
lished, in  1826,  his  Jurisdiction  des  Consuls  de  France,     Borel 
published,  in  1831,  an  enlarged  edition  of  his  work,  entitled 
De  V  Origine  et  des   Fonctions  des    Consuls^  which   originally 
appeared  in  Russia  in  1807.     The  fourth  volume  of  Alexan- 
der de  Miltitz'  Manuel  des  Consuls,  appeared  in  1839 ;    the 
death  of  the  author  prevented  the  completion  of  the  work. 
Jose  Eibiera  dos  Santos,  and  Jose  Feliciano  de  Castilho-Bar- 
reto  published,  in  1839,  a  valuable  work  in  two  volumes, 
entitled   Traite  du  Consulat.     Schmolz  published,  at  Berlin, 
in  1817,  his  Europaisches  Volkerrecht.     Gagern  published,  at 
Lepsic,   in    1840,   a  work,  entitled    Critik   des    Volkerrechis. 
Miruss  publishad,  at  the  same  place,  in  1838,  his  work,  enti- 
tled Das  Seerecht,  ect.     Pitkin's  political  and  civil  history  of 
the  United  States  was  published  in  1828. 

Some  of  the  historical  writers  of  this  period,  in  describing 
the  political  events  of  that  which  preceded,  have  discussed, 
incidentally,  but   with  marked   ability,  some  of  the   great 
questions  of  international  law  which  grew  out  of  the  mem- 
orable wars  following  the  French  revolution.     Among  the 
historical  writings  of  this  character,  we  may  mention  those 
of  Baron  Jomini,  Mathieu  Dumas,  Foy,  Thiers,  Clausewitz, 
Koch,  Burlow,  the  Archduke  Charles,  ]!^apier,  Pelet,  Guvion 
Saint-Cyr,  Suchet,  etc.     The  Memoires  dictated  byl!^apoleon 
at  St.  Helena  to  Gourgaud,  Montholon  and  others,  contain 
many  striking  remarks  upon  questions  of  international  law 
which  had  been  agitated  in  Europe  during  his  reign.  (  Wheat- 
on,  Hist.  Law  of  Nations,  pp.  749-758 ;    Manning,  Law  of 
Nations,  pp.  39-56 ;   Fhillimore,  on  Int.  Law,  vol.  3,  pp.  681, 
685,  notes  ;  Martens,  Guide  Diplomatique,  tome.  1.,  Bib.  Dip.) 
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TENTH    PERIOD  —  FROM    THE    TREATY    OF    WASHINGTON    TO    THE 
CIVIL    WAR   IN   THE    UNITED    STATES,    1842-1861. 

§  32.  Among  the  most  important  events  which  occurred  in 
Europe  during  this  period,  we  may  mention  the  revolution 
in  France,  which  resulted  in  the  expulsion  of  the  younger 
house  of  the  Bourbons,  the  restoration  of  the  family  of  the 
Bonapartes,  and  the  establishment  of  the  imperial  govern- 
ment of  Napoleon  III. ;  the  abortive  attempts  at  insurrection 
and  revolution  in  Italy ;  the  revolt  in  Hungary  and  the  com- 
plete subjugation  and  absorption  of  that  nation  by  Austria, 
through  the  assistance  and  armed  intervention  of  Russia; 
the  Crimean  war  between  Russia  on  one  side,  and  France, 
Great  Britain,  Sardinia  and  the  Porte  on  the  other ;  the  Ital- 
ian war  between  Austria  and  the  allied  forces  of  France, 
and  Sardinia,  and  its  appendix,  the  revolution  and  consolida- 
tion of  Italy. 

The  wars  waged  by  France  in  Africa,  by  Russia  in  Asia, 
by  Great  Britain  in  India,  and  by  France  and  Great  Britain 
in  China  and  Syria,  and  by  Spain  against  Morocco,  do  not 
properly  come  within  the  limits  of  this  historical  sketch. 
In  America  the  most  noted  events  were  the  revolt  of  Texas 
from  Mexico  and  its  \oluntary  annexation  to  the  United 
States,  and  the  war  which  resulted  therefrom  between  the  two 
republics.  This  war  was  terminated  by  the  treaty  of  Guada- 
lupe Hidalgo  in  1848,  by  which  Mexico  ceded  to  the  United 
States  a  large  portion  of  her  territory.  The  restoration  of 
peace  was  followed  by  the  disbanding  of  large  bodies  of 
undisciplined  troops,  whose  restless  spirits,  under  the  leader- 
ship of  designing  and  unprincipled  men,  sought  occupation  in 
the  lawless  and  disastrous  expeditions,  which  w^ere  fitted  out 
in  different  parts  of  the  United  States  against  Cuba,  Lower 
California,  Sonora  and  ]^icaragua,  generally  known  by  the 
name  of  Filibuster  Expeditions.  {Presidents'  Messages  and 
Cong.  Documents,  on  the  War  with  Mexico  ;  Alison,  Hist,  of 
Europe,  second  series  ;  Capefigue,  Depuis  Louis  Philippe,  etc.) 
§  33.  The  more  important  questions  of  international  law 
agitated  during  this  period  in  America  were,  the  right  of 
jurisdiction  over  arms  of  the  sea,  arising  out  of  the  fishery 
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question  on  the  northeastern  coast  adjacent  to  the  British 
and  American  possessions ;  the  rights  of  secession  and  an- 
nexation, as  in  the  case  of  Texas  ;  the  rights  of  military 
occupation  and  of  conquest,  as  in  the  case  of  Mexican  ports 
and  in  territories  possessed  by,  and  ceded  to  the  United 
States  ;  the  rights  of  neutrality  and  of  embassy,  as  in  the  case 
of  British  enlistments  in  the  United  States,  and  the  conse- 
quent dismissal  of  the  British  minister  and  consuls  ;  the 
character  of  unauthorised  military  expeditions  by  citizens  of 
one  state  against  those  of  another,  when  the  governments  of 
the  two  countries  are  at  peace  with  each  other,  as  in  the  case 
of  the  various  filibuster  expeditions  upon  Cuba,  Mexico  and 
Central  America ;  the  proposed  treaty  for  the  protection  of 
Cuba,  and.  a  guarantee  by  Great  Britain,  France  and  the 
United  States,  of  the  status  quo  in  the  West  Indies ;  thus 
introducing  into  America  the  principle  of  supervision,  inter- 
vention, and  balance  of  power,  which  now  prevails  in  Europe ; 
and  the  right  of  intervisitation  of  ships  on  the  high  seas  in 
time  of  peace,  for  the  suppression  of  the  slave  trade.  (Phil- 
limore,  On  Int.  Law,  vol.  1,  pp.  465-466 ;  Marcy,  Dip.  Correspon- 
dence, Cong,  Docs.  ;  Everett,  Letter  of  Dec.  1st,  1852,  Cong. 
Docs ;  Presidents  Messages,  Dec.  1856-57-58  ;  Wheaton, 
Elem.  Int.  Law,  pt.  2,  ch.  1,  §  3,  note.) 

§  34.  The  questions  of  international  law  most  agitated 
during  this  period  in  Europe  were  those  respecting  the  right 
of  armed  intervention  by  one  state  in  the  internal  affairs  of 
another,  arising  out  of  the  revolutions  in  France,  Italy,  Ger- 
many and  Hungary ;  the  preservation  of  the  balance  of 
power  in  Europe,  arising  out  of  the  encroachments  of  Russia 
upon  the  territory  of  the  Ottoman  Porte,  and  her  manifest 
intention  to  enlarge  her  dominions  by  the  absorption  of 
Turkey  ;  and  similar  encroachments  of  Austria  in  Italy ;  the 
law  ot  sieges  and  blockades,  the  rights  and  duties  of  neutrals, 
the  question  of  contraband,  of  neutral  goods  in  enemy  ships, 
and  of  enemy  goods  in  neutral  ships,  arising  out  of  the  war 
of  the  Crimea  between  Russia  and  the  western  powers  ;  the 
right  of  foreign  enlistment  in  neutral  territory  and  of  the 
rights  and  duties  of  embassy,  as  in  the  case  of  the  British 
minister  and  consuls  in  the  United  States,  and  of  the  British 
minister  in  Spain ;   the  abolition  of  privateering,  and  the 
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general  policy  of  changing  the  conventional  law  of  nations 
with  respect  to  maritime  capture,  so  as  to  conform  to  the 
modern  rules  of  war  upon  land,  as  proposed  by  the  United 
States  to  the  maritime  states  of  Europe  ;  the  rights  of  bellig- 
erents on  land,  and  of  conquest,  as  in  the  Italian  war,  and 
the  cession  to  France  and  transfer  to  Sardinia  of  Lombardy  ; 
and' the  rights  of  other  sovereign  and  dependent  states  of 
Italy,  as  connected  with  the  right  of  intervention  and  the 
equilibrium  of  power  in  Europe.  {Fhillimore,  on  Int.  Laiv, 
vol.  3,  pref. ;  Marcy,  Letter  to  Count  Sartiges  Cong.  Doc ; 
Wheato7i,  Elem.  Int.  Law,  pt.  1,  ch.  2,  §  11,  note  ;  Webster,  the 
works  of,  vol.  6,  pp.  488-506.) 

§  35.  The  present  period  has  been  exceedingly  prolific  in 
works  which  are  professedly  devoted  to  international  law, 
or  which  treat  of  subjects  connected  with  that  branch  of 
legal  science.  We  will  proceed  to  mention  some  of  the 
more  important  of  these  publications. 

Henry  Wheaton  published,  in  1842,  his  essay  on  the  Hight 
of  Visitation  and  Search,  and,  in  1845,  his  History  of  the  Law 
of  Nations,  based  on  a  memoire  previously  published  in 
French,  and  submitted  to  the  Institute  of  France.  James 
Reddie  published,  in  1842,  his  Inquiries  in  International  Law, 
and  subsequently,  his  Researches  Historical  and  Critical  in 
Maritime  International  Law.  Archer  Poison,  in  1848,  pub- 
lished a  work,  entitled  Principles  of  the  Lmv  of  Nations. 
Richard  Wildman  published,  in  1849,  a  valuable  work,  enti- 
tled Institutes  of  International  Law.  John  Westlake  pub- 
lished, in  1858,  a  most  excellent  Treatise  on  Private  Interna- 
tional Laiv.  Wm.  Beach  Lawrence  published,  in  1855,  an 
edition  of  Wheaton's  Elements  of  International  Law,  with 
introductory  remarks  and  valuable  notes,  and  in  1859,  an 
Essay  or  historical  sketch  of  the  right  of  Visitation  and  Search. 
Robert  Fhillimore  published,  in  1847,  a  valuable  little  work, 
entitled  Ihe  Laws  of  Domicil,  and  in  1854-6,  his  learned  and 
elaborate  treatise,  entitled  Commentaries  of  International  Law. 
George  Bowyer  published,  in  1854,  his  Commentaries  on  Uni- 
versal Public  Law,  in  which  many  questions  of  international 
law  are  fully  discussed.  Of  continental  works,  we  may  men- 
tion the  following :  L.  B.  Hautefeuille  published,  in  1848, 
his  valuable  work,  entitled  Droits  et  Devoirs  des  Nations  Neu- 
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ires  en  Temps  de  Guerre  Maritime.  A  second  and  enlarged 
edition  was  published  in  1858.  Theodore  Ortolan  pub- 
lished, in  1845,  Regies  Internationales  et  Diplomatie  de  la  Mer. 
Eugene  Ortolan  published,  in  1845,  Des  Moyens  d'acquerir  le 
Domine  International.  Faelix  published,  in  1843,  his  Iraite 
du  Droit  International  Prive.  G.  Masse  published,  in  1844, 
his  work,  entitled  Le  Droit  Commercial^  etc.  A.  de  Pistoye, 
and  Charles  Duverdy,  published,  in  1855,  their  elaborate 
work,  entitled  Traite  des  Prises  Maritimes.  Baron  Ferdi- 
nand De  Cussy,  published  his  Dictionnaire  du  Diplomate  et  du 
Consid,  in  1846 ;  his  Reglements  Consulaires,  in  1851 ;  his 
Phases  et  Causes  Celebres  du  Droit  Maritime  des  Nations^  in 
1856  ;  and  his  Precis  Historique  des  Evenements  Politiques,  in 
1859.  Louis  Pouget  published,  in  1858,  Prineipes  de  Droit 
Maritime;  and  the  same  year,  Aldrick  Caumont,  published 
his  Dictionnaire  Universel  da  Droit  Maritime.  J.  Bedarride, 
published  his  Droit  Commercial  in  1859.  Two  Spanish 
works,  published  during  this  period,  are  worthy  of  particular 
notice.  The  posthumous  works  of  Jose  Maria  de  Pando, 
who  died  in  1840,  was  published  at  Madrid  in  1843,  under 
the  title  of  Elementos  del  Derecho  Internacional,  and,  in  1849, 
Don  Antonio  Riquelme  published  his  Elementos  del  Derecho 
Publico  Inter ncccional.  Silvestre  Pinheiro-Ferreira,  a  Portu- 
guese by  birth,  published,  in  1845,  his  Cours  du  Droit  Public. 
He  was  the  author  of  numerous  articles  in  the  French  Revue 
Etrangere  de  Legislation^  and  of  notes  on  Yattel  and  Martens. 
The  various  memoires  of  Professor  Putter,  of  the  University 
of  Griveswalde,  on  questions  of  international  law,  were  col- 
lected and  published  in  1843,  under  the  title  of  Beitrage 
zur  Voelkerrechts  Geschichte  und  Wissenschaft.  A.  W.  Heff- 
ter  published,  in  1844,  a  work  on  international  law,  entitled 
Das  Europaiche  Volkerrecht  der  Gegenwart.  An  enlarged  edi- 
tion, translated  by  Jules  Bergson,  with  notes,  was  published, 
in  Paris  in  1859,  under  the  title  of  Le  Droit  International 
Public  de  E Europe.  Mensch  published,  in  1846,  his  Manuel 
practicque  du  Consulat,  and  Moreuil,  in  1850,  his  Manuel  des 
Agents  Consulaires.  Alexander  de  Clercq  published,  in 
1851,  a  Guide  practicque  du  Consulate  which  was  followed  by 
a  Formulaire  des  Chancelleries.  Count  de  Garden  com- 
menced, in  1850,  the  publication  of  his  voluminous  work, 
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entitled  Histoire  General  des  Traites  de  Paix.  C.  Yon  Kal- 
ternborn  published,  in  1847,  a  work,  entitled  Critik  des  Vol- 
kerrechts,  and,  in  1848,  another,  entitled  Zur  Geschichte  des 
Natur  und  Volkerrechts.  A.  Villefort's  pamphlet  on  Privi- 
leges Dijplomatiques,  published  in  1858,  is  a  work  of  much 
merit.  A  French  edition  of  the  Italian  work  of  Ferdinand 
Lucchesi-Palli,  was  published  in  1842,  under  the  title  of 
Prineipes  du  Droit  Public  Maritime.  H.  B.  Oppenheim  pub- 
lished, at  Frankfort,  in  1845,  a  manuel  on  international  law, 
entitled  System  des  Volkerrechts.  Mirus  published,  in  1847, 
a  work,  entitled  Das  JEnrop.  Gesandtschaftsrecht.  Gardner 
published,  in  1860,  his  Institutes  of  International  Law. 
Other  authors  of  treatises  on  particular  branches  of  jurispru- 
dence,— as  insurance,  commercial  and  merchantile  law, — 
have  incidentally  discussed  certain  questions  of  an  interna- 
tional character  with  learning  and  ability.  Among  these 
we  may  mention  The  Law  and  Practice  of  Maritime  Insurance, 
by  John  Duer,  published  in  1846,  which  contains  a  very 
complete  summary  of  the  decisions  of  the  prize  courts  of 
England  and  America  on  maritime  captures.  Of  the  judicial 
opinions  collected  and  discussed  in  Mr.  Duer's  work,  there 
are  none  of  more  marked  ability  than  those  delivered  by 
Chief  Justice  Marshall  and  Mr.  Justice  Story  in  the  Supreme 
and  Circuit  Courts  of  the  United  States.  The  decisions  of 
these  two  eminent  judges  on  questions  of  international  law, 
and  more  particularly  of  maritime  capture,  rank,  at  least, 
next  to  those  of  Sir  Wm.  Scott,  and  on  some  points,  they 
are  now  regarded  as  the  better  authority.  ( Wheaion,  Mm. 
Int.  Laiv,  Introduction  by  Lawrence ;  Martens,  Guide  Diploma- 
tique, tom.  1,  Bib.  Dip. ;  De  Gussy,  Droit  Maritime,  liv.  1,  tit.  3, 
§  39 ;  Faelix,  Revue  de  Legislation.) 

§  86.  Some  of  the  numerous  and  important  questions  of 
international  law,  which  have  been  agitated  within  the  last 
twenty  years,  are  treated  of  in  the  text  books  to  which  we 
have  just  referred  ;  but  many  of  them  are  scarcely  alluded 
to,  and  some  are  not  mentioned  at  all.  There  has  not  yet 
been  sufficient  time  for  a  systematic  examination  and  analysis 
of  the  various  events  of  the  Crimean  and  Italian  wars,  and  of 
the  particular  questions  to  which  they  have  given  rise; 
but  we  find  some  able  and  valuable  discussions  of  these 
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questions  in  the  diplomatic  correspondence  and  parliamen- 
tary debates  of  the  same  period.  In  fact,  international  law 
has  been  very  much  popularized  in  the  present  age ;  its  prin- 
ciples are  more  generally  acknowledged,  and  its  authority 
is  more  frequently  invoked  by  diplomatists,  statesmen  and 
legislators.  This  is  especially  the  case  in  the  United  States 
and  Great  Britain.  In  proof  of  the  remark,  we  need  only 
refer  to  the  admirable  state  papers  of  the  American  Secre- 
taries, Webster  and  Marcy,  andto  the  more  recent  debates  by 
Lyndhurst,  Palmerston,  Russell  and  others  in  the  British 
Parliament,  on  the  rights  and  duties  of  neutrals,  the  law  of 
allegiance  and  protection,  the  right  of  intervention,  the 
maritime  right  of  intervisitation  in  time  of  peace,  etc.  The 
diplomatic  papers  of  E^apoleon  III.,  on  Italian  affairs,  are 
most  able  productions. 

Explanatory  Note. —  It  is  proper  to  remark  that,  with  regard  to  the  dates 
of  the  births,  deaths  and  publications  of  many  of  the  authors  referred  to  in  the 
foregoing  pages,  there  are  numerous  conflicting  statements  in  biographical  and 
bibliographical  dictionaries.  The  author  has  followed  those  which  he  believed 
the  best  authority,  although,  in  a  few  cases,  there  was  some  cause  to  doubt 
their  correctness. 
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Law  of  Nations  —  ^8.  The  Customary  Law  of  Nations  —  §9.  Customs, 
how  far  binding  —  ^  10.  Divisions  of  the  Positive  Law  of  Nations  by  Wol- 
fius  and  Vattel  —  ^11.  Objections  to  those  divisions  —  ^12.  Distinction 
between  absolute  rights,  rights  of  comity,  and  private  rights  —  ^  13.  There 
is  no  Universal  Law  of  Nations — §  14.  How  far  its  rules  are  obligatory  — 
I  15.  Violations  of  its  rules,  how  punished  —  ^  16.  Can  sovereign  states 
bepunished?  —  ^17.  General  sources  of  International  Law  —  §18.  Justice 
as  a  source  and  test  —  §  19.  Authorities  on  this  point  —  §  20.  History  as  a 
source — §21.  The  Roman  Civil  Law — §22.  Decision  of  Courts  of  prize — 
§  23.  Adjudications  of  mixed  tribunals — §  24.  Ordinances  and  Commer- 
cial Laws  of  particular  States  —  §25.  Decisions  of  local  courts — §26. 
Text-writers  of  approved  authority  —  §27.  Reason  of  the  authority  of 
Text-writers  —  §28.  Treaties  and  international  compacts  —  §29.  Effect 
of  treaties  on  the  interpretation  of  terms — §  30.  State  papers  and  diplo- 
matic correspondence. 

§  1.  International  law,  or  The  law  of  nations,  may  be  defined 
to  be,  The  rules  of  conduct  regulating  the  intercourse  of  states. 

Most  writers  have  endeavored  to  frame  their  definition  so 
as  to  embrace  the  sources  of  this  law,  rather  than  to  describe 
the  nature  and  character  of  the  law  itself.  Thus,  Grotius 
considers  the  law  of  nations  as  a  positive  institution,  deriving 
its  authority  from  the  positive  consent  of  all,  or  the  greater 
part  of  civilized  nations,  united  in  a  social  compact  for  this 
purpose.     While  Rutherforth  denies  the  existence  of  any 
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such  social  union  among  nations,  and  concludes  that  what 
is  called  the  law  of  nations,  when  applied  to  states,  is  nothing 
more  than  what  is  called  natural  law  when  applied  to  indi- 
viduals as  parts  of  these  collective  bodies.  Hobhes  and  Puff- 
en  dorf  also  consider  the  general  principles  of  natural  law, 
and  the  law  of  nations,  as  one  and  the  same  thing,  and  the 
distinction  between  them  as  merely  verbal,  while  others 
define  this  law  to  consist  only  of  the  usages,  customs  and 
conventions  adopted  and  observed  among  nations.  The 
definition  here  given  avoids  any  reference  to  those  questions 
which  have  been  so  much  discussed  by  publicists,  and  upon 
which  there  is  very  little  prospect  of  a  general  agreement. 
( Vattel,  Droit  des  Gens,  Prelim.,  §  3  ;  Wheaton,  Mem.  Int.  Laiv, 
pt.  1,  ch.  1,  §  11 ;  Bentham,  Morals  and  Leg.,  vol.  2,  p.  256  ; 
Foelix,  Droit  Int.,  tit.  pre.,  ch.  1,  §  1 ;  Poison,  Law  of  Nations, 
p.  1 ;  Mannmg,  Law  of  Nations,  pp.  2,  57-58  ;  Hautefeuille, 
Des  Nations  Neutres,  tome  1,  p.  3 ;  D' Auguesseau,  Oeuvres, 
tome  1,  p.  337 ;  Savigny,  Rom.  Rechts,  B.  1.  K.  2,  §11 :  Wild- 
man,  Int.  Law,  vol.  1,  p.  1 ;  Bow/yer,  Vn.  Pub.  Law,  ch.  2  ; 
Masse,  Droit  Int.,  §  1 ;  Bello,  Derecho,  Int.,  No.  Prel.  §  1 ; 
Riquelme,  Derecho,  Pub.  Int.,  lib.  1,  tit.  1,  §  1 ;  Phillimore,  07i 
Int.  Laio,  vol.  1,  §  9  ;  Ompteda  Literatur  des  Volkerr edits, 
§  64  ;  Ragnevat,  Droit  de  la  Nat.,  etc.,  liv.  1.  ch.  1,  §  10  ;  Ortolan 
Dij).  de  la  Mer,  liv.  1,  ch.  4  ;  Garden,  De  Diplomatic,  tome  1, 
p.  36  ;  Marten's  Precis  du  Droit  des  Gens,  §  2 ;  Real,  Science  du 
Gouvernement,  tome  1,  p.  22.) 

§  2.  The  rules  which  ought  to  regulate  the  conduct  of 
nations  in  their  mutual  intercourse  are  undoubtedly  deduced, 
in  part,  from  reason  and  justice,  and  from  the  nature  of 
society  existing  between  independent  states  or  bodies  politic; 
and,  in  part,  from  usage,  and  the  agreements  or  compacts, 
entered  into  between  different  nations.  This  difference  in 
the  nature  and  origin  of  these  rules  has  led  text  writers  to 
divide  international  law  into  different  branches.  The  most 
common  of  these  general  divisions  is,  into  the  natural  law 
of  nations,  and  the  positive  law  of  nations.  The  first  of 
these  branches  has  been  sub-divided  into  the  divine  law,  and 
the  application  of  the  law  of  God  to  states.  The  second 
branch  has  also  been  sub-divided  into  the  conventional  law 
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of  nations,  and  tlie  customary  law  of  nations.  These  divis- 
ions are  somewhat  arbitrary,  and  we  shall  follow  them  only 
so  far  as  may  be  necessary  or  convenient  in  pointing  out  the 
sources  of  international  jurisprudence,  and  in  discussing  the 
nature  and  character  of  the  rules  which  constitute  that  code. 
( Wheato7i,  Etem.  Int.  Law^  pt.  1,  ch.  1,  §§  9-11 ;  Vatiel,  Droit 
des  Gens,  Prelim,  §§  22-28 ;  Heffter,  Droit  International,  §  2 ; 
Pinheiro-Ferreria,  Notes  sur  Vaiiel,  tome  3,  p.  22 ;  Wolfius, 
Jus  Gentium,  Proleg.,  §  3  ;  Wildman,  International  Daw,  vol.  1, 
pp.  2,  3 ;  Poison,  Daw  of  Nations,  sec.  1 ;  Manning,  Daw  of 
Nations,  p.  57  ;  Bello,  Derecho  International,  No.  Prel.  §  1 ; 
Biquelme,  Derecho  Publico  Int.,  lib.  1,  tit.  1,  sec.  1 ;  Martens, 
Precis  du  Droit  des  Gens,  §§  5  et  seq. ;  Masse,  Droit  Commer- 
cial, liv.  1,  tit.  2,  ch.  1.) 

§  3.  By  the  divine  law,  we  understand  the  rules  of  conduct 
prescribed  by  God  to  his  rational  creatures,  and  revealed  by 
the  light  of  reason,  or  the  sacred  scriptures.  "JN^aturallaw," 
says  Grotius,  "  is  the  dictate  of  right  reason,  pronouncing  that 
there  is  in  some  actions  a  moral  obligation,  and  in  other 
actions  a  moral  deformity,  arising  from  their  respective  suita- 
bleness or  repugnance  to  the  rational  and  social  nature,  and 
that,  consequently,  such  actions  are  '  either  forbidden  or 
enjoined  by  God,  the  author  of  nature.  Actions  which  are 
the  subject  of  this  exertion  of  reason  are  in  themselves  law- 
ful or  unlawful,  and  are,  therefore,  as  such,  necessarily  com- 
manded or  prohibited  by  God."  In  other  words,  there  is  a 
law  of  conscience,  enjoining  some  actions  and  prohibiting 
others,  according  to  their  respective  suitableness  or  repug- 
nance to  the  law  of  reason  and  the  sacred  scriptures.  Ethi- 
cal writers  distinguish  between  the  principles  of  eternal 
justice,  implanted  by  God  in  all  his  moral  and  social  creatures, 
and  the  revealed  will  of  God  enforcing  and  extending  these 
principles.  But  the  examination  and  discussion  of  these 
distinctions  belong  to  ethical  science  rather  than  interna- 
tional jurisprudence.  ( Wheaton,  Diem.  Int.  Daw,  pt.  1.  ch.  1, 
§§  2,  3  ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  1,  cap.  1,  §  10  ; 
Paley,  Moral  and  Pol.  Philosophy,  b.  2,  chs.  4  et  seq. ;  Philli- 
more.  On  Int.  Daw,  vol.  1,  §§  17  et  seq. ;  Dymond,  Prin.  of 
Morality,  essay  1,  chap.  6,  §  1 ;  Manning,  Daw  of  Nations,  p.  57; 
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Bowyer^  Universal  Public  Law,  ch.  3,  pp.  41  et  seq.  ;  Heffter, 
Droit  International,  §  2 ;  Masse,  Droit  Commercial,  liv.  1,  tit.  2, 
cli.  1.) 

§  4.  But  as  this  divine  law,  which  God  has  prescribed  to 
his  rational  creatures,  whether  revealed  by  the  light  of  reason 
or  the  sacred  scriptures,  was  evidently  intended  for  the  rules 
of  conduct  of  individuals  living  together  in  a  social  state,  it 
necessarily  requires  explanations  and  modifications  when 
applied  to  the  conduct  of  independent  communities.  Hence 
the  law  of  nations  has  been  distinguished  from  the  natural 
or  divine  law ;  the  former  including  the  rules  for  the  appli- 
cation of  natural  law  to  independent  states,  which  rules 
have  been  established  by  the  great  body  of  these  communi- 
ties for  the  promotion  of  their  general  utility,  rather  than 
that  of  a  particular  state.  This  view  is  opposed  by  Hobbes 
and  Puffendorf,  who  consider  the  precepts  to  be  the  same, 
whether  applied  to  individuals  or  states,  and  that  the  same 
law,  "  which,  when  speaking  of  individual  men,  we  call  the 
law  of  nature,  is  called  the  law  of  nations  when  applied  to 
whole  states,  nations  or  people."  The  distinction  drawn  by 
Grotius  is,  perhaps,  not  very  obvious,  and  is  of  little  or  no 
practical  importance.  ( Wheaton,  Elem.,  Int.  Laiv,  pt.  1,  ch.  1, 
§4  ;  Grotius,  de  Jure  Del.  ac  Pac,  Proleg,  §§  13-18  ;  Puffendorf, 
de  Jur.  Nat.  et  Gent.,  lib.  2,  cap.  3,  §  23 ;  Hobbes,  De  Give,  cap. 
14,  §  4  ;  Leibnitz,  de  Usu  Act.  Pub.,  §  13 ;  Cumberland,  De  Legi- 
bus  Naturalibus,  cap.  5,  §  1 ;  Bentham's  Works,  Morals  and 
Legislative,  pt.  8,  p.  537  ;  Poison,  Law  of  Nations,  §  1 ;  Bowyer, 
Universal  Public  Law,  ch.  3,  et  seq.) 

§  5.  '^OY,  indeed,  is  the  definition  of  either  Grotius  or  his 
opponents  at  all  satisfactory ;  for  international  law,  as  under- 
stood in  the  present  age,  is  something  more  and  other  than 
natural  or  divine  law,  applied  to  the  conduct  of  independent 
states,  considered  as  moral  beings  ;  and  in  order  to  determine 
what  is  the  rule  to  be  observed  among  nations  in  any  particu- 
lar case,  it  is  not  sufficient  to  inquire  what  would  be  the 
natural  law  in  a  similar  case,  when  applied  to  individual  per- 
sons. "  The  application  of  a  rule,"  says  Yattel,  "  cannot  be 
reasonable  and  just,  unless  it  is  made  in  a  manner  suitable 
to  the  subject.     We  are  not  to  imagine  that  the  law  of  nations 
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is  precisely  and  in  every  case  the  same  as  the  law  of  nature, 
with  the  difference  only  in  the  subjects  to  which  it  is  applied, 
so  as  to  allow  of  our  substituting  nations  for  individuals. 
A  state  or  civil  society  is  a  subject  very  different  from  an 
individual  of  the  human  race  ;  from  which  circumstance, 
pursuant  to  the  law  of  nature  itself,  there  result,  in  many 
cases,  very  different  obligations  and  rights  ;  since  the  same 
general  rule,  applied  to  two  subjects,  cannot  produce  exactly 
the  same  decisions  when  the  subjects  are  different;  and  a' 
particular  rule  which  is  perfectly  just  with  respect  to  one 
subject,  is  not  applicable  to  another  subject  of  quite  a  differ- 
ent nature.  There  are  many  cases,  then,  in  which  the  law 
of  nature  does  not  decide  between  state  and  state  in  the  same 
manner  as  it  would  between  man  and  man.  We  must,  there- 
fore, know  how  to  accommodate  the  application  of  it  to  dif- 
ferent subjects  ;  and  it  is  the  art  of  applying  it  with  a  justness 
founded  on  right  and  reason  that  renders  the  law  of  nations 
a  distinct  science." 

Again,  as  individuals  adopt  positive  human  institutions 
for  their  government,  so  states  are  capable  of  contracting 
obligations  toward  others,  either  by  their  general  acquies- 
cence  in    certain  positive  rules  for  the  regulation  of  their 
mutual  intercourse,  by  that  tacit  convention  implied  from 
usage  and  practice,  or  by  direct  and  positive   compact  or 
agreement.     These,  where  not  contrary  to  the  law  of  nature, 
are  binding  rules  of  conduct,  and  must  be  inquired  into  before 
we  can  determine  what  is  the  rule  to  be  observed  by  such 
states  in  any  particular  case.     Hence  arises  that  important 
branch  called  the  ^positive  law  of  nations,  which  has  been  sub- 
divided into  the  conventional  law  of  nations  and  the  customaTy 
laws  of  nations.  (Vattel,  Droit  des  Gens,  prelim.,  §  6  ;  Wheaton, 
Mem.  Int.  Laio,  ch.  1,  §  9 ;   Grotius,  de  Jur.  Bel.  ac.  Pac,  lib. 
1,  cap.  1,  §  14 ;   The  Flod  Oyen,  1  Rob.  Rep.,  p.  140 ;  Poison, 
Laio  of  Nations,  §  1 ;  Wildman,  Int.  Law,  vol.  1,  ch.  1 ;  Man- 
ning, Law  of  Nations,  p.  67  ;  Masse,  Droit  Commercial,  liv.  1, 
tit.  2,  ch.  1 ;  Martens,  Precis  du  Droit  des  Gens,  §§  5,  et  seq ; 
Heffter,  Droit  Iternational,  §§  1-4  ;    Ortolan,   Diplomatic  de  la 
Mer,  liv.  1,  ch.  4.) 

§  6.  The  relation  between  the  two  great  branches  of  inter- 
national  law, — the   natural,  and   the    positive   law  of  na- 
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tions, — is  thus  stated  by  a  recent  writer  on  this  subject. 
"The  necessity,"  says  Phillimore,  "of  mutual  intercourse,  is 
laid  in  the  nature  of  states,  as  it  is  of  individuals,  by  God 
who  willed  the  state  and  created  the  individual.  The  inter- 
course of  nations,  therefore,  gives  rise  to  international  rights 
and  duties,  and  these  require  an  international  law  for  their 
regulation  and  enforcement.  That  law  is  not  enacted  by  the 
will  of  any  common  superior  upon  earth,  but  it  is  enacted  by 
the  will  of  God ;  and  it  is  expressed  in  the  consent,  tacit  or 
declared,  of  independent  nations.  The  law  which  governs 
the  external  affairs,  equally  with  that  which  governs  the  inter- 
nal affairs  of  states,  receives  accessions  from  custom  and 
usage,  binding  the  subjects  of  them  as  to  things  which,  pre- 
vious to  the  introduction  of  such  custom  and  usage,  might 
have  been  in  their  nature  indifferent.  Custom  and  usage, 
moreover,  outwardly  expresses  the  consent  of  nations  to 
things  which  are  naturally^  that  is,  by  the  law  of  God,  binding 
upon  them.  But  it  is  to  be  remembered,  that  in  this  latter 
case,  usage  is  the  effect  and  not  the  cause  of  the  law."  (Phil- 
limore^ on  International  Laio,  vol.  1,  preface;  Wheaton,  Elements 
Int.  jLai(?,  part  1,  ch.  1,  §6;  Bynhershoek^  Quaest.  Jur.  Pub., 
lib.  1,  cap.  10;  Bynhershoek,  de  Foro  Legatorum,  cap.  3,  §10, 
cap.  7,  §  8;  Euiherforih,  Institutes,  vol.  1,  ch.  3,  §§  1-6; 
Manning,  Laiv  of  Nations,  pp.  67-69;  Martens,  Precis  du 
Droit  des  Gens,  §§  b-Q ;  Bowyer,  Universal  Public  Laic,  ch. 
4 ;  Cotelle,  Droit  des  Gens,  pt.  1,  et  seq. ;  Ortolan,  Diplomatie 
de  la  Mer,  liv.  1,  ch.  4.) 

§  7.  The  Conventional  Lam  of  Nations  results  from  the  stipu- 
lations of  treaties,  and  consists  of  the  rules  of  conduct 
agreed  upon  by  the  contracting  parties.  As  such  agree- 
ment binds  only  the  contracting  parties,  it  is  evident  that  the 
conventional  law  of  nations  is  not  an  universal,  but  a  parti- 
cular law.  Nevertheless,  as  these  agreements  are  not  always 
limited  to  the  intercourse  of  the  contracting  parties  with  each 
other,  but  extend  to  their  intercourse  with  other  nations,  and 
are,  moreover,  frequently  intended  to  express  opinions  or  to 
establish  rules  of  action,  with  respect  to  particular  points  or 
questions  in  the  law  of  nations,  they  belong  to  history,  and 
have  an  important  influence  in  regulating  the  general  inter- 
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course  of  states,  and  in  modifying  and  determining  the  prin 
ciples  of  international  law.  Hence  the  stipulations  of  treaties 
between  highly  civilized  nations  form  an  important  branch 
of  the  general  law  of  nations.  ( Wheaton^  Elem.  InL  Law,  pt. 
1,  ch.  1,  §  9;  Vatiel,  Droit  des  Gens,  prelim.,  §24;  Wolfius, 
Jus  Gentium,  proleg.,  325  ;  Poison,  Law  of  Nations,  §  1;  Man- 
ning, Law  of  Nations,  pp.  74-75 ;  Bello,  Derecho  Internacional, 
N"o.  Prel,  §  5;  Biquelme,  Derecho  Pub.  Int.,  liv.  1,  tit.  1,  ch.  1; 
Heffter,  Droit  International,  §  5 ;  Wildman,  Int.  Law,  vol.  1,  ch. 
1 ;  Ortolan,  Diplomaiie  de  la  Mer,  liv.  1,  ch.  4.) 

§  8.  The  customary  law  of  nations  embodies,  says  Mr.  Justice 
Story,  "those  nsages  which  the  continued  habit  of  nations 
has  sanctioned  for  their  mutual  interest  and  convenience." 
As  this  law  is  founded  on  the  tacit  or  implied  consent  of 
nations  as  deduced  from  their  intercourse  with  each  other,  in 
order  to  determine  whether  any  particular  act  is  sauctioned 
or  forbidden  by  this  law,  we  must  inquire  whether  it  has 
been  approved  or  disapproved  by  civilized  nations  generally, 
or  at  least  by  the  particular  nations  which  are  effected  in  any 
way  by  the  act.  ( Wheaton,  Elem.  Inter.  Law,  pt.  1,  ch.  1,  §  9  ; 
8tory,  Miscel.  Writings,  p.  536  ;  Vatiel,  Droit  des  Gens,  prelim., 
§  25  ;  Heffter,  Droit  International,  §  5  ;  Bello,  Derecho  Interna- 
cional, 'Eo.  Prel.,  §  5  ;  Wildmaji,  International  Law,  vol.  1,  ch.  1; 
Poison,  Law  of  Nations,  sec.  1 ;  Manning,  Laiv  of  Nations,  pp. 
67  et  seq.  ;   The  Herstelder,  1  Rob.  Eep.,  p.  115.) 

§  9.  Customs  which  are  lawful  and  innocent  are  binding 
upon  the  states  which  have  adopted  them  ;  but  those  which 
are  unjust  and  illegal,  and  in  violation  of  natural  and  divine 
law,  have  no  binding  force.  "  When  a  custom  is  generally 
established,"  says  Yattel,  "  either  between  all  the  civilized 
nations  of  the  world,  or  only  between  those  of  a  certain  con- 
tinent, as  of  Europe  for  example,  or  between  those  which 
have  most  frequent  intercourse  with  each  other ;  if  that  cus- 
tom is  in  its  own  nature  indifferent,  and  much  more  if  it  be 
useful  and  reasonable,  it  becomes  obligatory  on  all  the  nations 
in  question,  which  are  considered  as  having  given  their 
consent  to  it,  and  are  bound  to  observe  toward  each  other, 
as  long  as  they  have  not  expressly  declared  their  resolution  of  not 
observing  it  in  future.     But  if  that  custom  contains  anything 
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unlawful  or  uujust,  it  is  not  obligatory;  on  the  contrary, 
every  nation  is  bound  to  relinquish  it,  since  nothing  can 
oblige  or  authorize  a  violation  of  the  law  of  nature." 

The  foregoing  remark  of  Vattel,  that  the  customary  law  of 
nations  may  be  varied  or  abandoned  at  pleasure,  such  varia- 
tion or  abandonment  being  previously  notified,  must  be  lim- 
ited to  the  peculiar  customs  of  particular  states  in  their  inter- 
course with  other  nations,  and  cannot  be  applied  to  general 
law,  or  what  he  calls  the  voluntary  law  of  nations,  which  is 
founded  on  general  usage  or  implied  consent,  as  described 
in  the  next  paragraph.  (  Vattel,  Droit  des  Gens,  prelim.,  §  26  ; 
Martens,  Precis  du  Droit  des  Gens,  §  6  ;  Wildman,  International 
Law,  vol.  1,  ch.  1 ;  Manning,  Law  of  Nations,  pp.  61-73 ; 
Fennings  vs.  Lord  Grenville,  1  Taunton  Rep.,  p.  246.) 

§  10.  Wolfius,  and  his  abridger,  Vattel,  distinguish  between 
particular  and  general  usages,  and  confine  the  term  customary 
to  the  former,  and  introduce  a  third  division  of  the  positive 
law  of  nations,  which  they  call  the  voluntary  law  of  nations  to 
designate  that  universal  voluntary  law  of  usage,  or  of  cus- 
tom, which  has  been  established  and  sanctioned  by  the  fre- 
quency of  its  recognition  and  the  numbers  who  have 
approved  it.  From  this  sub-division  they  would  exclude  all 
usages  which  are  confined  to  particular  periods  or  to  partic- 
ular nations  and  countries.  (  Vattel,  Droit  des  Gens,  prelim.,  §§ 
25-27  :  Wolfius,  Jus  Gentium,  proleg.  §  25  ;  Wheaton,  Mem. 
Int.  Laiv,  pt.  1,  ch.  1,  §  9,  first  edition,  §  13  ;  Chitty,  Com.  Law^ 
pp.  28,  29  ;  Wildman,  Int.  Law,  vol.  1,  ch.  1 ;  Wheaton,  Hist. 
Law  of  Nations,  p.  139  ;  Bello,  Derecho  Internacional,  ^N'o. 
Prelim.  §  4.) 

§  11.  This  division  of  the  positive  law  of  nations,  by  Vat- 
tel, into  voluntary,  conventional,  and  customary  laws,  has 
been  objected  to  by  some  as  improper,  and  calculated  to  con- 
fuse rather  than  to  elucidate  the  subject.  It  was  adopted  by 
Wheaton  in  the  first  edition  of  his  elements  of  international 
law,  but  afterward  rejected  by  him  on  the  ground  that  the 
term  "voluntary  law  of  nations,"  more  properly  designated 
the  genus,  including  all  the  rules  introduced  by  positive  con- 
sent, for  the  regulation  of  international  conduct,  and  should 
be  divided  into  two  species, — conventional  law  and  customary 
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law, — tlie  former  being  introduced  by  treaty,  and  the  latter 
by  usage ;  the  former  by  express  consent,  and  the  latter  by 
tacit  consent  between  nations.  ^Notwithstanding  this  objec- 
tion, we  think  the  divisions  of  Vattel  not  entirely  without 
foundation,  and,  at  least,  as  worthy  of  consideration.  His 
terms,  however,  are  not  well  chosen.  (Pinheiro  Ferreira, 
Notes  sur  Vattel,  torn.  3,  p.  22 ;  Wheaton,  Mm.  Int.  Law,  pt. 
1,  ch.  1,  §  9,  first  edition,  §  13 ;  Wheaton,  Hist.  Law  of  Nations, 
p.  189 ;  Wildman,  Int.  Laiv,  vol.  1,  p.  33.) 

§  12.  Other  publicists  have  made  still  further  and  different 
divisions   and  subdivisions  of  this  branch  of  international 
jurisprudence.     Of  these  we  shall  mention  but  one,  which 
not  only  seems  to  be  well  founded,  but  to  point  out  distinc- 
tions which  it  is  important  to  observe.     The  custom  and 
usage  of  nations  have  established  certain  rights  which  are 
called    absolute,  or    rights   stricii  juris,  while,    at  the   same 
time,  increasing  civilization  has,  in  other  respects,  mitigated 
the  severity  of  these  rights  by  the  usage  of  comity, — eomitas 
gentium, — by  which  is  understood,  the  rule  of  convenience, 
as  distinguished  from  abstract  right.     Again,  with  regard  to 
the  intercourse  of  individual  members  of  different  states,  this 
comity  has  produced  what  is  termed  international  law  private, — 
jus  gentium  privatum, — as  distinguished  from  international  law 
public  ;  that  is  to  say,  rules  having  reference,  not  to  the  rela- 
tions of  states  among  themselves,  but  the  relations  of  indi- 
viduals of  one  state  to  the  laws  and  institutions  of  other 
states.     {Phillimore,  On  Int.  Law,  vol.  1,  §§  140,  141 ;   Foelix, 
Droit  Int.  Prive,  tit.  prel.  chs.  1,  3;   The  Maria,  1  Bob.  Rep., 
pp.  367,  368,  376 ;    Gushing,  Opin.  of  U.  S.  Atfys.  Genl,  vol. 
7,  p.  18 ;  Martens,  Precis  du  Droit  des  Gens,  §§  3-5 ;  Bowyer, 
Universal  Public  Law,  ch.  4 ;   Masse,  Droit   Commercial,  etc., 
tome  1,  §45  ;    Westlake,  Private  Int.  Law,  ch.  1,  §1;  Heffter, 
Droit  International,  §  2.) 

§  13.  It  is  admitted  by  all,  that  there  is  no  universal  or 
immutable  law  of  nations,  binding  upon  the  whole  human 
race,  which  all  mankind  in  all  ages  and  countries  have  recog- 
nized and  obeyed.  ITevertheless,  there  are  certain  princi- 
ples of  action,  a  certain  distinction  between  right  and  wrong, 
between  justice  and  injustice, — a  certain  divine  or  natural 
law, — or  rule  of  right  reason,  which,  in  the  words  of  Cicero, 
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^'is  congenial  to  the  feelings  of  nature,  diffused  among  all 
men,  uniform,  eternal,  commanding  us  to  our  duty,  and  pro- 
hibiting every  violation  of  it, — one  eternal  and  immortal 
law,  which  can  neither  be  repealed  nor  derogated  from, 
addressing  itself  to  all  nations  and  all  ages,  deriving  its 
authority  from  the  common  sovereign  of  the  universe,  seek- 
ing no  other  law-giver  and  interpreter,  carrying  home  its 
sanctions  to  every  breast,  by  the  inevitable  punisnment  he 
inflicts  on  its  transgressors." 

It  is  to  these  principles,  or  rule  of  right  reason,  or  natural 
law,  that  all  other  laws,  whether  founded  on  custom  or  treaty, 
must  be  referred,  and  their  binding  force  determined.  If  in 
accordance  with  the  spirit  of  this  natural  law,  or  if  innocent 
in  themselves,  they  are  binding  upon  all  who  have  adopted 
them ;  but  if  they  are  in  violation  of  this  law,  and  are  unjust 
in  their  nature  and  effects,  they  are  without  force.  The 
principles  of  natural  justice,  applied  to  the  conduct  of  states, 
considered  as  moral  beings,  must  therefore  constitute  the 
foundation  upon  which  the  customs,  usages,  and  conventions 
of  civilized  and  christian  nations,  are  erected  into  a  grand 
and  lofty  temple.  The  character  and  durability  of  the  struc- 
ture must  depend  upon  the  skill  of  the  architect,  and  the 
nature  of  the  materials;  but  the  fbundation  is  as  broad  as 
the  principles  of  justice,  and  as  immutable  as  the  law  of  God. 
( Wheaton,  Mm.  Int.  Law,  pt.  1,  ch.  1,  §  10  ;  Montesquieu,  Esjprit 
des  Lois,  liv.  1,  ch.  3 ;  Ward,  Hist.  Law  of  Nations,  vol.  1, 
ch.  1 ;  Grotius,  de  Jur.  Bel.  ac  Fac,  lib.  1,  cap.  1,  §14;  Leib- 
nitz, Juris.  Gent.,  pref  ;  Manning,  Law  of  Nations,  p.  59 ;  Mar- 
tens, Precis  du  Droit  des  Gens,  §  9  ;  Bowyer,  Universal  Public 
Law,  chs.  5,  7 ;  Mackintosh,  Miscellaneous  Works,  p.  183.) 

§  14.  It  must  not  be  inferred,  that  because  there  is  no  im- 
mutable law  of  nations  absolutely  binding  upon  all  mankind, 
that  the  rules  of  international  intercourse  established  by  gen- 
eral consent  and  sanctioned  by  reason,  are  not  obligatory 
upon  states  and  may  be  violated  with  impunity.  These  rules 
cannot,  perhaps,  with  strict  propriety  be  called  laws,  in  the 
sense  of  commands  proceeding  from  an  authority  competent 
in  all  cases  to  enforce  obedience  or  punish  violations.  But, 
like  the  laws  of  honor,  they  are  rules  of  conduct  imposed  by 
public  opinion,  and  are  enforced  by  appropriate  sanctions. 

4* 


52  Internaticmal  Law, 

They  are,  therefore,  by  their  analogy  to  positive  commands, 
properly  termed  laws;  and  they  are  enforced,  not  only  by 
moral  sanctions,  but  by  the  fear  of  provoking  general  hos- 
tility, and  incurring  its  evils,  in  case  of  violating  maxims 
which  are  generally  received  and  respected  among  nations. 
( Wildman,  International  Laiu,  vol.  1,  p.  32 ;  Poison,  Law  of 
Nations,  §  4;  Wheaton,  Elements  Int.  Laio,  pt.  1,  ch.  1,  §  10; 
Bentham,  Morals  and  Legislation,  vol.  2,  p.  256 ;  Austin,  Pro- 
vince of  Jurispnidence,  pp.  147,  207;  Manning,  Law  of  Nations, 
p.  4;  Sedgivick,  On  Stat,  and  Con.  Laiv,  pp.  222-223;  Bello, 
Derecho  Inter nacional,  'Eo.  Prel.,  §4;  Heffter,  Droit  Interna- 
tional, §  2.) 

§  15.  Moreover,  the  law  of  nations  provides,  in  a  measure, 
for  the  enforcement  of  its  rules,  and  the  punishment  of  a 
violation  of  its  maxims.  Certain  offences  against  this  law, 
as  piracy  for  example,  wheresoever  and  by  whomsoever  com- 
mitted, are  within  the  cognizance  of  the  judicial  power  of 
every  state;  for,  being  regarded  as  the  common  enemies  of 
all  mankind,  any  one  may  lawfully  capture  pirates  upon  the 
high  seas,  and  the  tribunals  of  any  state,  within  whose  terri- 
torial jurisdiction  they  may  be  brought,  can  try  and  punish 
them  for  their  crimes.  And  in  case  of  smaller  offences,  where 
the  accused  must  be  sent  to  the  tribunals  of  his  own  country 
for  trial,  or  where  other  states  can  exercise  no  jurisdiction 
whatever,  the  moral  obligation  of  a  state  to  punish  its  sub- 
jects for  offences  against  international  law  is  so  strong  that 
no  one  can  habitually  neglect  to  do  so  with  impunity.  A 
state  which  should  openly  violate,  or  permit  its  subjects  to 
violate,  the  well  established  and  generally  received  maxims 
of  this  law,  would  not  only  lose  its  standing  among  nations, 
but  would  provoke  universal  reprobation  and  hostility.  (Phil- 
limore.  On  Int.  Laio,  vol.  1,  §  353;  Wheaton,  Mem.  Int.  Laiv, 
pt.  2,  ch.  2,  §  15;  Wildman,  Int.  Law,  vol.  1,  p.  32;  Poison, 
Law  of  Nations,  §4;  Manning,  Law  of  Nations,  p.  76.) 

§  16.  Publicists  have  discussed  the  question  whether  states 
are  liable  to  j^unishment  for  offences  against  international  law. 
While  all  admit  that  these  bodies  politic  are  capable  of  rights 
and  liable  to  obligations,  some  contend  that  they  can  never 
be  subjects  of  criminal  laiv,  and,  therefore,  that  no  punish- 
ment can  be  inflicted  on  them  for  offenses  committed.     It  is 
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probably  true  that  states  cannot  be  punished,  in  the  strict  tech- 
nical sense  of  that  term.  ITevertheless,  if  one  state  be  injured 
or  insulted  by  another,  it  may  seek  redress  by  war,  and  re- 
quire not  only  indemnity  for  the  past,  but  security  for  the 
future;  and  in  order  to  attain  this  object,  it  may  destroy  the 
property  of  the  offending  state  and  take  away  its  territory. 
These  acts  are  not,  in  the  strict  sense  of  that  term,  acts  of 
punishment,  but,  directly  or  indirectly,  acts  of  self  defense; 
and  the  state  which  resorts  to  such  measures  against  another, 
can  justify  its  conduct  only  on  the  ground  of  their  being 
necessary,  for  the  preservation  of  its  own  rights,  the  welfare  of 
other  states,  or  the  peace  of  the  world.  They  are  not  defen- 
sible as  punishments  due  and  inflicted  upon  the  offender, 
for  one  state  has  no  authority  to  punish  the  offenses  of  ano- 
ther. Nevertheless,  they  are,  with  respect  to  the  offending 
state,  to  all  intents  and  purposes,  punishments.  ( Vattel,  Droit 
des  Gens,  liv.  2,  ch.  1,  §  4 ;  Phillimore,  On  Int.  Law,  vol.  1, 
§  11;  Pinheiro  Ferreira,  Com.  sur  Vattel,  verb  punir;  Savigny, 
System  des  Rom.  Rechts,  B.  2,  pp.  94-96;  Wildman,  Int.  Laio, 
vol.  1,  p.  32.) 

§  17.  In  the  present  imperfect  state  of  international  law, 
which  recognizes  the  obligatory  force  of  no  written  code,  and 
acknowledges  no  permanent  judicial  expositor  of  its  princi- 
ples, we  must  necessarily  resort  to  the  precedents  collected 
from  history,  the  opinions  of  jurisconsults,  and  the  decisions 
of  tribunals,  in  order  to  ascertain  what  these  principles  are, 
and  to  determine  what  are  the  proper  rules  for  their  applica- 
tion. Some  of  these  principles  and  rules  have  been  settled 
for  ages,  and  have  the  force  of  positive  laws  which  no  one 
will  now  venture  to  dispute  or  call  in  question ;  while  others 
are  admitted  only  by  particular  states,  and  cannot  be  regarded 
as  binding  upon  any  one  which  has  not  adopted  them.  The 
sources  of  international  law  are  therefore  as  various  as  the 
subjects  to  which  its  rules  are  applied;  and,  in  deducing  these 
rules,  we  should  distinguish  between  those  which  are  ap- 
plicable only  to  particular  states,  and  those  which  are  obliga- 
tory upon  all.  We  will  now  proceed  to  point  out  some  of 
these  sources,  and  to  discuss  their  character  and  authority. 
( Wheaton,  Elem.  Int.  Law,  pt.  1,  ch.  1,  §  10 :  Wildman,  Inter- 
national Law,  vol.  1,  p.  32;   Manning,  Law  of  Nations,  p.  76 ; 
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Bello,  Derecho  Internacional,  I^o.  Prel.,  §  32;  Heffter,  Droit 
International,  §2;  Vaiiel,  Droit  des  Gens,  prel.  §  1,  Chitty's 
note;  Austin,  Prov.  of  Jurisprudence,  pp.  147,  148,  207,  208.) 

§  18.  The  fir^t  source  from  which  are  deduced  the  rules  of 
conduct  which  ought  to  be  observed  between  nations,  is  the 
divine  law,  or  principle  of  justice,  which  has  been  defined 
"  a  constant  and  perpetual  disposition  to  render  every  man 
his  due."  The  peculiar  nature  of  the  society  existing  among 
independent  states,  renders  it  more  difficult  to  apply  this 
principle  to  them  than  to  individual  members  of  the  same 
state  ;  and  there  is,  therefore,  less  uniformity  of  opinion  wdth 
respect  to  the  rules  of  international  law  properly  deducible 
from  it,  than  with  respect  to  the  rules  of  moral  law  govern- 
ing the  intercourse  of  individual  men.  It  is,  perhaps,  more 
properly  speaking,  the  test  by  which  the  rules  of  positive 
international  law  are  to  be  judged,  rather  than  the  source 
from  which  these  rules  themselves  are  deduced.  {Justinian, 
Institutes,  lib.  1,  tit.  1 ;  Phitlimore,  On  Int.  Law,  vol.  1,  §23; 
Dymond,  Prin.  of  Morality,  Essay  1,  pt.  2,  ch.  4  ;  Manning, 
Law  of  Nations,  pp.  57-58  ;  Cotelle,  Droit  des  Gens,  pt.  1 ; 
Heineccius,  Elementa  Juris  Nat.  et  Gent.,  lib.  1,  cap.  1,  §  12.) 

§  19.  Grotius  lays  down  the  broad  principle  that  the  posi- 
tive law  of  nations  may  add  to,  but  cannot  subtract  from  the 
law  of  nature.  ^'Nimirum  humana  jura  multa  constituere 
possunt  praeter  naturam,  contra  nihil."  Yoet,  Suarez  and  Wol- 
fius  express  themselves  to  the  same  effect.  Burke  says  :  ''  All 
human  laws  are,  properly  speaking,  only  declaratory.  They 
may  alter  the  mode  and  application,  but  have  no  power  over 
the  substance  of  original  justice.''  Mackintosh  says:  "The 
duties  of  men,  of  subjects,  of  princes,  of  lawgivers,  of  magis- 
trates, and  of  states f  are  all  parts  of  one  consistent  system  of 
universal  morality.  Between  the  most  abstract  and  elemen- 
tary maxim  of  moral  philosophy,  and  the  most  complicated 
controversies  of  civil  or  public  law,  there  subsists  a  con- 
nection. The  principle  of  justice,  deeply  rooted  in  the  nature 
and  interest  of  man,  pervades  the  whole  system,  and  is  dis- 
coverable in  every  part  of  it,  even  to  its  minutest  ramifica- 
tion in  a  legal  formality,  or  in  the  construction  of  an  article 
in  a  treaty."  Vattel  considers  ''justice  as  the  basis  of  all 
society ;"   and   that,   although   natural  law   cannot    decide 
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between  nation  and  nation,  as  it  would  between  individual 
and  individual,  yet  the  rules  of  international  law  must  be 
according  to  justice^  founded  on  right  reason.  [PhilUmore,  On 
Int.  Law,  vol.  1,  §35;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  2, 
cap.  6,  §  6  ;  Voet,  Comm.  ad  Pand.,  lib.  1,  §  19  ;  Suarez,  De  Legi- 
bus,  etc.,  lib.  2,  cap.  20,  §  3 ;  Wolfius,  Juris  Gentium,  §  163  ; 
Vattel,  Droit  des  Gens,  liv.  2,  chap.  5,  §  63  ;  Heffter,  Droit  Inter, 
national,  §  2 ;  Mackintosh,  Miscellaneous  Works,  p.  183.) 

§  20.  The  history  of  transactions  relating  to  the  intercourse 
of  states,  both  in  peace  and  war,  is  one  of  the  most  fruitful 
sources  of  international  law.  What  is  called  the  voluntary, 
or  positive  law  of  nations,  is  mainly  derived  from  usage  and 
custom,  and  to  determine  these  we  must  have  recourse  to  the 
history  of  what  has  passed  from  time  to  time  among  the 
several  nations  of  the  world  ;  not  that  history  will  afford  us 
the  record  of  any  constant  and  uninterrupted  practice,  but 
because  we  shall  there  find  what  has  been  generally  approved 
and  what  has  been  generally  condemned  in  the  variable  and 
contradictory  practice  of  nations  ;  "  for,"  in  the  words  of 
Grotius,  "  such  a  universal  approbation  must  arise  from  some 
universal  principle,  and  this  universal  principle  can  be  nothing 
else  but  the  common  sense  or  reason  of  mankind."  {Grotius, 
de  Jur.  Bel.  ac  Pac,  lib.  1,  cap.  1,  §  12  ;  Wheaton,  Mem.  Int. 
Law,  pt.  1,  ch.  1,  §4;  Butherforth,  Institutes,  b.  1,  ch.  9, 
§§  1-6  ;  Phillimore,  On  Int.  Law,  vol.  1,  §§  49  et  seq.  ;  Poison, 
Law  of  Nations,  §  3  ;  Heffter,  Droit  International,  §§  6-9.) 

§  21.  It  will  generally  be  found  that  the  deficiencies  of 
precedent,  usage,  and  express  international  authority,  may 
be  supplied  from  the  rich  treasury  of  the  Boman  Civil  Law, 
Indeed,  the  greater  number  of  controversies  between  states 
would  find  a  just  solution  in  this  comprehensive  system  of 
practical  equity,  which  furnishes  principles  of  universal  juris- 
prudence, applicable  alike  to  individuals  and  to  states.  "Al- 
though," says  "Wiseman,  "the  civil  law  was  not  intended  by 
the  Roman  legislators  to  reach  or  direct  beyond  the  bounds 
of  the  Koman  empire,  *  *  *  y^t^  since  there  is  a  strong 
stream  of  natural  reason  continually  flowing  in  the  channel 
of  the  Roman  laws,  and  that  there  is  no  affair  or  business 
known  to  any  part  of  the  world  now  which  the  Roman  em- 
pire dealt  not  in  before,  and  their  justice  still  provided  for, 
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what  should  hinder  but  that  the  nature  of  affairs,  being  the 
same,  the  same  general  rules  of  justice  and  dictates  of  reason 
maybe  as  fitly  accommodated  to  foreigners  dealing  with  one 
another,  (as  it  is  clear  that  they  have  been  by  the  civilians  of 
all  ages,)  as  to  those  of  one  and  the  same  nation,  when  one 
common  reason  is  a  guide  and  a  light  to  them  both;  for  it  is 
not  the  persons,  but  the  case,  and  the  reason  therein,  that  is 
considerable  altogether."  (PhilUmore,  on  Int.  Law,  vol.  1, 
§38;  Wisemaji,  Excellency  of  the  Civil  Law,  p.  110;  Burke, 
the  Works  of,  vol.  2,  Letters  on  a  Regicide  Pea.ce ;  The  Maria, 
1  Rob.  Rep.,  p.  363;  Bynker shock,  De  Foro  Legatorum,  ch.  6; 
Wildman,  Int.  Law,  vol.  1,  p.  31 ;  Heffter,  Droit  International, 
§§  6,  9.) 

§  22.  According  to  the  present  law  and  practice  of  nations, 
the  seat  of  judicial  authority  of  jprize  courts  is  located  in  the 
belligerent  country,  and  they  are  dependent,  in  a  measure, 
upon  the  laws  and  institutions  of  the  particular  states  by 
which  they  are  established.  In  this  respect  they  are  ex  parte 
tribunals.  But  the  subjects  of  their  adjudication,  are,  with- 
out distinction,  matters  relating  to  the  citizens  and  property 
of  their  own  states,  of  neutrals,  and  of  the  belligerant  coun- 
try ;  and  the  law  itself,  by  which  their  decisions  should  be 
governed,  has  no  locality,  and  it  is  the  duty  of  such  a  court 
to  determine  qaestions  which  come  before  it  exactly  as  it 
would  determine  them  by  sitting  in  the  neutral  or  belliger- 
ent country,  the  rights  of  whose  citizens  are  to  be  adjudicated 
upon.  In  theory,  therefore,  such  courts  are  regarded  as  inter- 
national tribunals.  But  the  practice  has  not  at  all  times  cor- 
responded with  this  theory,  and,  on  this  account,  it  is  neces- 
sary to  rigidly  investigate  the  principles  upon  which  these 
adjudications  are  founded,  and  the  reasonings  by  which  they 
are  supported.  With  this  caution  in  their  use,  the  books  of 
admiralty  reports  may  become  an  instructive  source  of  infor- 
mation respecting  the  practical  rules  of  international  law.  It 
is  also  necessary  to  continually  bear  in  mind  the  distinction 
between  cases  decided  upon  local  law  and  institutions,  and 
those  decided  upon  general  principles,  which  should  govern 
the  intercourse  of  independent  states.  Moreover,  in  great 
maritime  states,  which  depend  for  their  glory  and  safety  upon 
their  navy,  a  court  will  feel,  though  perhaps  unconsciously, 
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the  influence  of  a  national  bias  in  favor  of  the  captor.  This 
remark,  we  think,  is  particularly  applicable  to  the  very  able 
and  learned  decisions  of  the  British  admiralty.  {Kent,  Com. 
on  Am.  Law,  vol.  1,  p.  68;  Wheaton,  Elem.  Int.  Laiv, -pt  1, 
ch.  1,  §  12 ;  Duer,  On  Insurance,  vol.  1,  p.  644,  note ;  Fhil- 
limore,  On  Int.  Laio,  vol.  1,  §  59 ;  The  Maria,  1  Rob.  Rep.,  p. 
350 ;  The  Recovery,  6  Dod.  Rep.,  p.  349 ;  Poison,  Law  of 
Nations,  sec.  3;    Wildman,  Int.  Law,  vol.  1,  p.  36.) 

§  23.  Greater  weight  is  justly  attributable  to  the  judgments 
of  mixed  tribunals,  appointed  by  the  joint  consent  of  the  sev- 
eral states  between  which  they  are  to  decide,  than  to  those 
of  admiralty  courts  established  by,  and  dependent,  in  some 
measure,  on  the  instructions  of  a  single  state;  provided  that 
the  judges  and  umpires  of  these  mixed  tribunals  possess  the 
same  character,  ability  and  learning,  as  the  judges  of  admi- 
ralty. But,  unfortunaty,  this  has  not  generally  been  the  case  ; 
and  the  decisions  of  these  boards  of  arbitration  have  too  often 
been  mere  compromises  of  differences,  rather  than  the  eluci- 
dation of  principles  of  international  law,  founded  upon  the 
true  basis  of  international  justice  and  supported  by  right 
reason.  ^N'evertheless,  these  adjudications  furnish  a  fruitful 
source  of  international  law,  and  may  always  be  consulted 
with  profit  and  instruction.  {Wheaton,  Mem.  Int.  Law,  pt.l, 
ch.  1,  §  12  ;  Phillimore,  On  Int.  Laic,  vol.  1,  §  59  ;  Poison  Law  of 
Nations,  sec.  3  ;  Report  of  Decisions  of  Com.  between  U.  S.  and 
Great  Britain,  1856.) 

§  24.  The  ordinances  and  commercial  laios  of  particular  states, 
and  the  rules  prescribed  for  the  conduct  of  their  commis- 
sioned cruisers  and  prize  tribunals,  may  also  be  referred  to 
for  illustrations  of  the  voluntary  law  of  nations,  as  under- 
stood and  practised  by  such  states.  They,  however,  should 
be  investigated  with  caution,  and  are  received  only  as  particu- 
lar admissions  of  general  principles.  ISTevertheless,  some 
of  the  most  important  modifications  and  improvements  in  the 
modern  law  of  nations  have  thus  originated  in  the  ordinances 
and  commercial  regulations,  the  proclamations  and  manifes- 
tos of  particular  states.  "  These  public  documents  furnish, 
at  all  events,"  says  Phillimore,  ''  decisive  evidence  against 
any  state  which  afterward  departs  from  the  principles  which 
it  has  thus    deliberately  invoked ;  and,  in  every  case,  thus 
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clearly  recognize  the  fact  that  a  system  of  law  exists,  which 
ought  to  regulate  and  control  the  international  relations  of 
every  state."  {Poison,  Law  of  Nations,  sec.  3;  PhilUmore,  On 
Lnt  Law,  vol.  1,  §57;  ^\heaton,  Mem.  Int.  Law,  pt.  1,  ch.  1, 
§  12  ;  The  Santa  Cruz,  1  Eob.  Kep.  p.  61.) 

§25.  The  same  remarks  are  applicable  to  the  decisions  of 
local  courts.  The  adjudication  of  questions  arising  from 
international  relations  by  such  tribunals,  are  not  obligatory 
upon  other  states,  except  so  far  as  they  conform  to  general 
principles  and  established  usages ;  but  as  many  questions  can 
be  decided  only  in  this  way,  we  may  derive  from  this  source 
many  rules  relative  to  the  positive  or  practical  law  of  nations. 
Such  decisions,  however,  from  their  very  nature,  are  of  very 
limited  authority,  as  expositions  of  the  rules  of  international • 
law;  but  the  reasons  given  by  the  judges,  and  the  precedents 
referred  to  in  their  opinions,  furnish  a  vast  fund  of  informa- 
tion on  the  particular  points  discussed.  And  where  such 
opinions  result  from  a  liberal  and  enlarged  inquiry,  the  deci- 
sions are  well  calculated  to  strengthen  and  embellish  the  con- 
clusions of  reason.  {JDuer,  On  Insurance,  vol.  1,  p.  479  ;  Whea- 
ton.  Elm.  Int.  Law,  pt.  1,  ch.  1,  §  12  ;  Kent,  Com.  on  Am.  Laio, 
vol.  1,  pp.  68-71 ;  Griswold  v.  Waddington,  15  Johns.  Rep.,  p. 
57  ;  16  Johns.  Rep.,  p.  438.) 

§  26.  Another  source,  and  perhaps  the  most  fruitful  of  all, 
is  formed  of  the  works  of  text-writers  of  approved  authority, 
showing  the  usage  of  nations,  or  the  general  opinion  respect- 
ing their  mutual  conduct,  with  the  definitions  and  modifica- 
tions introduced  by  general  consent.  As  a  general  rule,^ 
authors  of  text-books  and  treatises  on  international  law,  have 
risen  above  the  local  interests  and  prejudices  which  too  often 
influence  the  writings  of  diplomatists,  and  even  the  decisions 
of  courts,  and  have  treated  the  subject  in  a  philosophical 
spirit  worthy  of  all  commendation,  and  which  causes  their 
opinions  to  be  referred  to  as  authority  on  all  disputed  ques- 
tions. Of  course  we  cannot  expect  to  find  a  complete  uni- 
formity of  opinions  in  these  writers,  but  there  is  a  very  gen- 
eral concurrence  of  views  on  all  the  great  and  leading  prin- 
ciples which  they  have  discussed.  ^'  In  case  where  the  prin- 
cipal jurists  agree,"  says  Kent,  "the  presumption  will  be 
very  great  in  favor  of  the  validity  of  their  maxims ;  and  no 
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civilized  nation,  that  does  not  arrogantly  set  all  ordinary  law 
and  justice  at  defiance,  will  venture  to  disregard  the  uniform 
sense  of  the  established  writers  of  international  law."  Sir 
James  Mackintosh,  in  his  speech  on  the  annexation  of  Genoa 
to  the  kingdom  of  Sardinia,  says :  '-'■  It  is  not  my  disposition 
to  overrate  the  authority  of  this  class  of  writers,  or  to  con- 
sider authority  in  any  case  as  a  substitute  for  reason.  But 
these  eminent  writers  were,  at  least,  necessarily  impartial. 
Their  weight,  as  bearing  testimony  to  general  sentiment  and 
civilized  usage,  receives  a  new  accession  from  every  states- 
man who  appeals  to  their  writings,  and  from  every  year  in 
which  no  contrary  practice  is  established,  or  hostile  princi- 
ples avowed.  =»'  *  *  j  have  never  heard  their  principles 
questioned,  but  by  those  whose  flagitious  policy  they  had  by 
anticipation  condemned."  {PhilUmore,  On  Int.  Law^  vol.  1, 
§  60  ;  Kent.  Com.  on  Am.  Law,  vol.  1,  p.  19  ;  Mackintosh,  Mis- 
eel.  Works,  p.  704 ;  Suarez,  De  Legibus,  lib.  6 ;  The  Maria,  1 
Rob.  Rep.,  p.  360;  Wheaion,  Mm.  Int.  Law,  pt.  1,  ch.  1,  §  12  ; 
Poison,  Law  of  Nations,  §  3 ;  Wildman,  Int.  Law,  vol.  1,  pp.  34, 
35  ;  Manning,  Law  of  Nations,  p.  56 ;  Bello,  Lerecho  Inierna- 
cional,  E'o.  Prel.,  87.) 

§  27.  But  it  is  not  entirely  upon  their  unanimity  of  opinion 
on  great  principles  that  the  authority  of  text-writers  has  so 
great  weight  in  the  settlement  of  controversies  between  states. 
As  a  general  rule,  reference  is  made  to  those  who  wrote  be- 
fore the  cause  of  the  controversy  arose,  and  who  are  there- 
fore impartial.  Moreover,  it  may  be  that  the  text  writers 
belonging  to  the  very  country  which  is  urging  a  demand,  have, 
in  advance,  pronounced  against  it.  "If  the  authority  of 
Zouch,"  says  Phillimore,  "of  Lee,  of  Mansfield,  and,  above 
all,  of  Stowell,  be  against  the  demand  of  England;  if  Yalin, 
Domat,  Pothier,  and  Vattel  be  opposed  to  the  pretensions  of 
France ;  if  Grotius  and  Bynkershoek  confute  the  claim  of 
Holland;  Puffendorf  that  of  Sweden;  if  Heineccius,  Leib- 
nitz, and  Wolft  array  themselves  against  Germany;  if  Story, 
Wheaton,  and  Kent  condemn  the  act  of  America,  it  cannot 
be  supposed  (except,  indeed,  in  the  particular  epoch  of  a 
revolution,  when  all  regard  to  law  is  trampled  under  foot,) 
that  the  argumentum  ad  patriam  would  not  prevail;  at  all 
events,  it  cannot  be  doubted  that  it  ought  to  prevail,  and 
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should  the  country  relying  upon  such  authority  be  compelled 
to  resort  to  arms,  that  the  guilt  of  the  war  would  rest  upon 
the  antagonist  refusing  to  be  bound  by  it."  {Fhillmore,  on 
Int.  Law,  vol.  1,  §  60;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  19; 
The  Maria,  3  Rob.  Eep.,  p.  369;  Triq2iet  ei  al.  v.  Bath,  3 
Burrows  Rep.,  pp.  14-80;  Poison,  Law  of  Nations,  §  3;  Wild- 
man,  Int.  Law,  vol.  1,  pp.  34,  35.) 

§  28.  Express  compacts  between  states,  and  treaties  of  peace, 
alliance  and  commerce,  declaring,  modifying,  or  defining  the 
rules  which  regulate  their  mutual  intercourse,  furnish  another 
fruitful  source  of  international  law.  Such  treaties  and  con- 
ventions are  of  binding  force  onl}^  upon  the  contracting  par- 
ties, and  they  cannot  modify  the  original  and  pre-existing 
law  of  nations  to  the  disadvantage  of  those  states  which  are 
not  direct  parties  to  these  compacts ;  but  where  they  relax 
the  rigor  of  the  primitive  law  in  favor  of  others,  or  furnish 
a  more  definitive  rule  of  practice  in  matters  which  have 
given  rise  to  conflicting  pretensions,  the  conventional  laws 
thus  introduced  are  not  only  obligatory  upon  the  contracting 
parties,  but  constitute  a  rule  to  be  observed  by  them  toward 
the  rest  of  the  world.  And  although  one  or  two  treaties, 
varying  from  the  general  usage  and  custom  of  nations,  can- 
not alter  the  pre-existing  international  law,  yet  an  almost 
perpetual  succession  of  treaties,  establishing  a  perpetual  rule, 
will  go  very  far  toward  proving  what  that  law  is  upon  a  dis- 
puted point.  ( Wheaton,  Mem.  Lit.  Laiv,  part.  1,  ch.  1,  §  12  ; 
Phillimore,  On  Int.  Law,  vol.  1,  §  52 ;  Poison,  Law  of  Nations, 
sec.  3 ;  Wildman,  Lit.  Law,  vol.  1,  ch.  1 ;  Manning,  Law  of 
Nations,  p.  74,  et  seq. ;  Bello,  Lerecho  Internacional,  'No.  Prel., 
§  7  ;  Heffter,  Droit  International,  §  8  ;  Masse,  Droit  Commercial, 
liv.  1,  tit.  2,  ch.  2  ;   Ortolan,  Diplomatic  de  laMer,  liv.  1,  ch.  5.) 

§  29.  Thus  the  consent  of  several  nations,  evidenced  by 
treaties,  to  adopt  a  particular  interpretation  of  a  particular 
term,  is,  in  the  absence  of  other  testimony,  strong  evidence 
that  such  is  the  true  international  meaning  belonging  to  it. 
It  is  true  that  no  treaty  between  two  or  more  states  can  affect 
the  general  principles  of  international  law,  or  directly  preju- 
dice the  interests  of  others,  though  it  may  do  so  indirectly 
by  positively  declaring  the  interpretation  to  be  given  to  a 
doubtful  term,  and  thus  laying  down  a  principle  binding,  on 
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them  at  least,  in  their  intercourse  with  the  rest  of  the  world. 
This  doctrine  is  laid  down  with  great  precision  by  Lord 
Grenville  in  his  speech  in  the  house  of  peers,  on  the  con- 
vention with  Russia  in  1801.  We  adopt  Mr.  Phillimore's 
synopsis  of  the  part  relating  to  contraband  of  war.  "  He 
argued  that,  by  the  language  of  that  convention,  a  new  sense, 
and  one  hitherto  repudiated  by  Great  Britain,  with  respect 
to  contraband  of  ivar,  would  be  introduced,  so  far  at  least  as 
Great  Britain  was  concerned,  into  general  international  law ; 
inasmuch  as  some  provisions  of  the  treaty,  with  respect  to 
what  should  be  considered  contraband  of  war,  were  merely 
prospective,  and  confined  to  the  contracting  parties,  England 
and  Russia,  while  other  provisions  of  the  same  treaty  were 
so  couched  in  the  preamble,  the  body,  and  certain  sections 
w^hich  contained  them,  as  to  set  forth,  not  the  concession  of 
a  special  privilege  to  be  enjoyed  by  the  contracting  parties 
only,  but  a  recognition  of  one  universal  pre-existing  right, 
they  must  be  taken  as  laying  down  a  general  rule  for  all  future 
discussion  with  any  power  whatever,  and  as  establishing  a 
principle  of  law  which  was  to  decide  universally  on  the  just 
interpretation  of  the  technical  term  contraband  of  war.'' 
( Wheaton,  Mem.  Int.  Law,  pt.  4,  ch.  3,  §  29  ;  Philliinore,  On 
Int.  Law,  vol.1,  §42  ;  Bynkershoek,  Qnaest.  Jur.  Fub.,  lib.  1, 
cap.  10  ;  Hansard,  Parliamentary  Debates,  —  1801 ;  Wheaton, 
Hist.  Law  of  Nations,  pp.  390-420  ;  Manning,  Law  of  Nations, 
p.  14.) 

§  30.  State  papers,  and  diplomatic  correspondence  between 
statesmen  distinguished  for  their  character  and  learning,  fre- 
quently contain  much  valuable  information  respecting  the  par- 
ticular points  and  questions  of  international  law  which  are  dis- 
cussed by  them.  And  perhaps  these  discussions  exhibit  the 
views  and  opinions  of  particular  states  more  correctly  than  the 
compacts  or  treaties  which  may  result  from  them,  as  such  con- 
ventions are  always  more  or  less  the  result  of  compromise  or 
temporary  necessity.  Moreover,  these  documents  sometimes 
contain  important  admissions  of  Avhat  is,  or  ought  to  be,  the 
law  on  points  not  immediately  involved  in  the  conflicting 
pretentions  which  have  given  rise  to  such  discussions.  The 
diplomatic  correspondence  growing  out  of  particular  nego- 
ciations  may,  therefore,  very  often  be  referred  to  with  profit, 
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in  the  investigation  of  questions  connected  with  the  rules  of 
international  law  established  by  the  consent  and  usage  of 
nations.  (FhiUimore,  On  Int.  Law,  vol.  1,  §57;  Wheaton, 
Hist.  Law  of  Nations,  p.  749 ;  Wheaton,  Mem.  Int.  Law,  pt.  1, 
chap.  1,  §  12.) 
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§  1.  JL  state  is  a  body  politic,  or  society  of  men  united  to- 
gether for  mutual  advantage  and  safety.  Sucli  a  society  has 
affairs  and  interests  peculiar  to  itself,  and  is  capable  of  delibe- 
ration and  resolution ;  it  is  therefore  regarded  as  a  kind  of 
moral  person,  possessing  a  will  and  an  understanding,  and 
susceptible  of  rights  and  obligations.  From  the  nature  and 
design  of  such  a  society,  it  is  necessary  that  there  should  be 
established  in  it  a  public  authority,  to  order  and  direct  what  is 
to  be  done  by  each  individual  in  relation  to  the  end  and 
object  of  the  association.  This  political  authority,  whether 
vested  in  a  single  individual  or  in  a  number  of  individuals, 
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is  properly  the  sovereignty  of  the  state.  This  terra,  however, 
ia  international  law,  is  ususally  employed  to  express  the 
external  rather  than  the  internal  character  of  a  nation,  with 
respect  to  its  ability  or  capacity  to  govern  itself,  independently 
of  foreign  powers.  A  sovereign  state  may,  therefore,  be  defined 
to  be  any  nation  or  people  organized  into  a  body  j^olitic  and  exer- 
cising the  eights  of  self-government.  ( Grotius,  Be  Jur.  Bel.  ac 
Pac.,  lib.  1,  cap.  1,  §  14;  Vattel,  Droit  des  Gens,  liv.  1,  ch.  1,  § 4; 
Wheaton,  Mem.  Int.  Laiv,  pt.  1,  ch.  2,  §  12 ;  Burlamaqui, 
Droit  de  la  Nat.  et  des  Gens,  tome  4,  pt.  1,  ch.  4;  Martens, 
Precis  dit  Droit  des  Gens,  §§  16-19;  Garden,  De  Diplomatic,  liv. 
1,  §  3;  Bello,  Derecho  Internacional,  pt.  1,  cap.  1,  §  1;  Heffter, 
Droit  International,  %l  1^-2^)  Merlin,  Repertoire  verb.  Souve- 
raignete.) 

§  2.  A  state  is  distinguishable  from  a  nation  or  a  people, 
since  the  former  may  be  composed  of  different  races  of  men, 
all  subject  to  the  same  supreme  authority.  Thus,  the  Aus- 
trian, Russian,  British  and  Ottomon  empires,  are  composed 
of  a  variety  of  nations  and  people.  So,  also,  the  same  nation 
or  people  may  be  subject  to,  or  compose,  several  distinct 
and  separate  states.  Thus  the  Poles  are  subject  to  the 
dominion  of  Austria,  Prussia,  and  Russia,  respectively;  and 
the  Italians  constitute  several  distinct  and  independent  sove- 
reignties. The  terms  nation  and  people,  however,  are  fre- 
quently used  by  writers  on  international  law  as  synonymous 
with  the  term  states.  {Phillimore,  On  Int.  Law,  vol.  1,  ^65; 
Wheaton,  Elm.  Int.  Law,  pt.  1,  ch.  2,  §  2 ;  Vattel,  Droit  des 
Gens,  liv.  1,  ch.  1,  §  4 ;  ch.  4,  §  40  ;  Garden,  De  Diplomatic, 
tome  1,  pt.  1 ;  Eayneval,  Int.  du  Droit  Nat.,  liv.  1,  ch.  4.) 

§  3.  The  sovereignty  of  a  state  has  reference  to  its  politi- 
cal character,  rather  than  to  the  nature  of  its  territorial  pos- 
sessions. The  territory  of  some  states  is  in  one  compact 
body,  like  Prussia,  Bavaria,  and  Belgium,  in  Europe,  Mexico, 
and  the  United  States,  in  America,  while  the  territory  of 
other  states,  like  that  of  Great  Britain,  consists  of  detached 
parts  situate  in  every  quarter  of  the  habitable  globe.  Under 
the  general  appellation  of  state  are  included  all  the  possessions 
of  a  nation,  wheresoever  situated,  so  that  a  colony,  however 
distant,  is,  in  the  eye  of  international  law,  as  much  a  part  of 
the  state  which  establishes  it  as  is  a  city  or  province  belong- 
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iDg  to  its  most  ancient  territory.  {Wheaton,  Elm.  Int.  Law, 
pt.  1,  ck.  2,  §  2  ;  Phillimore,  On  Int.  Law,  vol.  1,  §  63  ;  Vatiel, 
Droit  des  Gens,  liv.  1,  cli.  18,  §210;  Wildman,  Int.  Law,  vol. 
1,  p.  40 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  1,  cap.  3,  §  7 ; 
Heineccius,  Elementa  Juris,  Nat.  et  Gent.,  lib.  1,  §  231  ;  Fuf- 
fendorf,  Jus.  Nat.  et  Gent.,  lib.  8,  cap.  12,  §  5 ;  Garden,  De 
Diplomatie,  liv.  1,  §  3  ;  Mayneval,  Inst,  die  Droit  Nat.,  liv.  1, 
ch.  4 ;  Bowyer,  Universal  Public  Law,  ch.  27 :  Heffter,  Droit 
International,  §§  16-25,  29-31 ;  Bello,  Derecho  Internacional,  pt. 
1,  cap.  1,  §3.) 

§  4  As  a  colony,  a  possession,  or  a  dependency,  constitutes 
only  a  part  of  the  state,  it  cannot  in  itself  be  regarded,  in 
international  law,  as  a  distinct  political  organization.  Hence, 
any  public  or  private  corporation,  created  by,  and  deriving 
its  authority  from  a  state,  cannot  of  itself  constitute  a  sepa- 
rate and  independent  sovereignty.  Thus,  the  East  India 
Company,  although  exercising  the  sovereign  powers  of  peace 
and  war,  with  respect  to  the  native  princes  and  people,  acted 
in  subordination  to  the  supreme  power  of  the  British  empire, 
and  was  represented  by  the  British  government  in  all  its 
relations  with  foreign  sovereigns  and  states.  {Grotius,  deJur- 
Bel.  ac  Pac,  liv.  1,  cap.  3,  §  7 ;  Vattel,  Droit  des  Gens,  liv.  1, 
ch.  §  210  ;  Wheaton,  Mem.  lit.  Law,  p.  1,  ch.  2,  §  2 ;  Philli- 
more,  On  Int.  Law,  vol.  1,  §  63 ;  Wildman,  Int.  Law,  vol  1,  p. 
40  ;  Heineccius,  Elementa  Juris  et  Gent,  lib.  1,  §  231 ;  Puff- 
endorf,  Jur  de  la  Nat.  et  Gent.,  liv.  8,  cap.  12,  §  5 ;  Heffter, 
Droit  International,  §§  16-25.) 

§  5.  The  mere  fact  of  dependence,  however,  does  not  pre- 
vent a  state  from  being  regarded  in  international  law  as  a 
separate  and  distinct  sovereignty,  capable  of  enjoying  the 
rights  and  incurring  the  obligations  incident  to  that  condi- 
tion. Much  more  importance  is  attached  to  the  nature  and 
character  of  its  connection  with  other  states,  and  the  degree 
and  extent  of  its  dependence.  Thus,  many  European  states, 
which  are  still  regarded  as  sovereign,  do  not  exercise  the 
right  of  self-government  entirely  independent  of  other  states, 
but  have  their  sovereignty  limited  and  qualified  in  various 
degrees,  either  by  the  character  of  their  internal  constitution, 
or  by  the  stipulations  of  unequal  treaties  of  alliance  and 
protection.     {Heffter,  Droit  International,  §§  16-25 ;   Wheaton, 


66  Internaticmal  Law. 

Mem.  Int.  Law,  pt.  1,  ch.  2,  §  12  :    Vatiel,  Droit  des  Gens,  liv. 

1,  ch.  1,  §§  5,  6 ;  PhilUmore,  On  Int.  Law,  vol.  1,  §  77  ;  Gro- 
tins,  de  Jur.  Bel.  ac  Pac,  lib.  1,  ch.  3,  §§  2,  3,  21 ;  Martens, 
Freds  du  Droit  des  Gens,  §  20  ;  Riquelme,  Derecho  Fub.  Int., 
tome  1,  p.  104.) 

§  6.  J^or  is  the  sovereignty  of  a  particular  state  necessarily 
destroyed  by  its  mere  nominal  obedience  to  the  commands  of 
others,  nor  even  by  an  habitual  influence  exercised  by  others 
over  its  councils.  Thus,  the  city  of  Cracow,  in  Poland,  with 
its  territory,  Avas  declared  by  the  congress  of  Vienna,  in 
1815,  to  be  a  perpetually  free,  independent,  and  neutral 
state,  under  the  protection  of  Russia,  Austria  and  Prussia. 
Although  its  councils  were  habitually  influenced  by  these 
great  powers,  it  was  nevertheless  regarded  in  international 
law  as  a  sovereign  state ;  and  when,  by  the  convention  of 
1846,  it  was  annexed  to  the  empire  of  Austria,  the  govern- 
ments of  Great  Britain,  France  and  Sweden,  protested  against 
the  proceeding  as  a  violation  of  the  act  of  1815,  by  which  it 
was  recognized  as  an  independent  state  (Wheaton,  Elem. 
Int.  Law,  pt.  1,  ch.  2,  §  13 ;  Martens,  Nouveau  Recueil,  tome 

2,  p.  386 ;  Kluber,  Acten  des  Weiner  Cong.,  b.  5,  §  138  ;  Ortolan, 
Diplomatie  de  la  Mer,  liv.  1,  ch.  2 ;  De  Ciissy,  Freds  Histor- 
ique,  p.  7  ;  Martens,  Freds  du  Droit  des  Gens,  §§  19,  et  seq.) 

§  7.  So,"  also,  tributary  states,  and  those  subject  to  a  kind 
of  feudal  dependence  or  vassalage,  are  still  considered  as 
sovereign,  unless  their  sovereignty  is  destroyed  by  their  rela- 
tion to  other  states.  Tribute,  like  that  paid  by  the  European 
maritime  powers  to  the  Barbary  States,  does  not  necessarily 
affect  the  sovereignty  of  the  tributary  ;  nor  does  the  acknowl- 
edgment of  a  nominal  vassalage  or  feudal  dependence,  like 
that  of  J^aples  to  the  Papal  See,  prior  to  1818,  necessarily 
impair  the  sovereignty  of  the  vassal  state.  Its  position  in 
the  eye  of  international  law  is  not  necessarily  affected  by  its 
connections  of  this  kind  with  others.  The  law  regards  the 
fact  of  sovereignty  rather  than  the  mere  name  by  which  it  is 
designated.  ( Ward,  Hist.  Law  of  Nations,  vol.  2,  p.  69 ; 
Wheaton,  Mem.  Int.  Law,  pt.  1,  ch.  2,  §  14 ;  Bynkershoek, 
Quaest  Jur.  Fub.,  lib.  1,  cap.  17  ;  Martens,  Freds  da  Droit  des 
Gens,  §  21 ;  Heffter,  Droit  International,  §§  30-31 ;  Riquelme, 
Derecho  Fub.  Int.,  tomo  1,  p.  104 ;  Ortolan,  Diplomatie  de  la 
Mer,  liv.  1,  ch.  2.) 
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§  8.  But  the  character  of  a  state  m.ay  be  legally  affected  by 
its  connection  with  others,  and  its  sovereignty  will  be  con- 
sidered as  impaired  or  entirely  destroyed,  according  to  the 
nature  of  the  compact,  the  extent  of  the  influence  exercised 
by  the  superior,  and  the  obedience  acknowledged  or  rendered 
by  the  inferior ;  no  matter  whether  such  condition  results 
from  political  organization  or  from  treaties  of  unequal  alli- 
ance and  protection.  If  a  state,  in  either  of  these  modes, 
parts  w^ith  its  rights  of  negotiation  and  treaty,  and  loses  its 
essential  attributes  of  independence,  it  can  no  longer  be 
regarded  as  a  sovereign  state,  or  as  a  member  of  the  great 
family  of  nations.  Its  legal  staiim  is  not  changed  by  a  loss 
of  relative  power,  but  by  a  loss  of  the  essential  attributes  of 
independence  and  sovereignty — the  right  to  exercise  its  volition, 
and  the  capacity  to  contract  obligations.  {Wheaton  Mem.  InU 
Law,  pt.  1,  ch.  2,  §  13  ;  Ortolan,  Diplomatie  de  la  Mer,  liv.  1 ; 
Fletcher  v.  Peck,  6  Cranch  Rep.,  p.  146  ;  The  Cherokee  Nation 
V.  The  State  of  Georgia,  5  Peters  Rep.,  p.  1 ;  The  U.  S.  v. 
Rogers,  4  Howard  Rep.,  p.  572  ;  Martens,  Precis  du  Droit  des 
Gens,  §  820 ;  Riquelme,  Derecho,  Pub.,  Int.,  tomo  1,  p.  105.) 

§  9.  The  effect  of  a  protectorate  upon  the  sovereignty  of  a 
state  must  depend  entirely  upon  the  character  and  conditions 
of  the  protection  afforded,  ^o  doubt,  one  state  may  place 
itself  under  the  protection  of  another  without  losing  its  inter- 
national existence  as  a  sovereign  state,  if  it  retains  its  capacity 
to  treat,  to  contract  alliances,  to  make  peace  and  war,  and  to 
exercise  the  essential  rights  of  sovereignty.  But  these  rights 
must  be  retained  de  facto,  as  well  as  de  jure,  for  although  a 
state  may  retain  the  forms  of  independence,  if  it  be  prac- 
tically and  notoriously  governed  by  officers  appointed  by 
another  state,  and  incapable  of  exercising  its  own  volition, 
it  will  be  regarded  as  a  mere  dependence  of  the  governing 
power.  {Ortolan,  Diplomatie  de  la  Mer,  liv.  1,  ch.  2 ;  Wheaton, 
Mem,  Int.  Law,  pt.  1,  ch.  2,  §  13 ;  Martens,  Nouveau  Recueil, 
tome  2,  p.  663  ;  Martens,  Precis  du  Droit  des  Gens,  §  20 ; 
Wheaton,  Hist.  Law  of  Nations,  pp.  5,  56-60 ;  Grotius,  De 
Jur.  Bel.  ac.  Pac,  lib.  1,  cap.  3,  §  21 ;  Wildman,  Int.  Law, 
vol.  1,  p.  67;  Yattel,  Droit  des  Gens.,  liv.  1,  ch.  16,  §192; 
Riquelme,  Derecho  Pub.  Int..  tomo  1,  p.  105.) 
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§  10.  Two  or  more  sovereign  states  may  be  united  together 
under  a  common  ruler,  or  by  a  federal  compact ;  and  it  will 
depend  upon  tbe  nature  of  this  union  or  confederation, 
whether  such  states  retain  their  separate  sovereignty,  not- 
withstanding this  connection  with  others.  If  each  separate 
state  retains  the  essential  qualities  of  independence, — the 
right  of  will  and  judgment,  and  the  full  capacity  to  contract 
obligations, — it  will  still  be  regarded  as  a  distinct  society  or 
body  politic,  possessing  the  rights  of  sovereignty,  and  sub- 
ject to  its  duties;  but  if  it  has  lost  these  qualities  by  such 
union  with  others,  either  by  becoming  subject  to  their  will, 
or  by  creating  a  new  national  power,  of  which  it  is  only  a 
component  part,  it  can  no  longer  be  regarded,  in  the  eye  of 
international  law,  as  a  sovereign  state,  although  it  may  retain 
many  of  its  sovereign  rights  with  respect  to  its  confederates. 
[Martens^  Precis  du  Droit  des  Gens^  §§  20-29 ;  Wheaton,  Elm. 
Int.  Law,  pt.  1,  ch.  2,  §§  15,  16 ;  Groiius,  de  Jur.  Bel.  ac  Pae., 
liv.  2,  cap.  9,  §§8,  9 ;  Kluber,  Droit  des  Gens,  pt.  1,  cap.  1, 
§  27 ;  Heffter,  Droit  International,  §§  19,  29  ;  Riquelme,  Dere- 
eho  Pub.  Int.,  tome  1,  p.  107 ;  Ortolan,  Biplomatie  de  la  Mer, 
liv.  1,  ch.  2 ;  Wildman,  Int.  Law,  vol.  1,  p.  67 ;  Merlin,  Reper- 
toire, verb  Souveraignete.) 

§  11.  A  union  of  two  or  more  states  under  a  common  sov- 
ereign is  called  a  personal  union,  if  there  is  no  incorporation, 
and  if  the  component  parts  are  united  with  a  perfect  equality 
of  rights.  Thus,  Hanover,  and  the  United  Kingdom  of  Great 
Britain  and  Ireland,  were  at  one  time  subject  to  the  same 
prince,  but  there  was  no  dependence  on  each  other  and  both 
retained  their  respective  national  rights  of  sovereignty. 
Sometimes  the  individuality  of  the  state  is  merged  by  such 
personal  union,  (unio  personalis,)  and,  with  respect  to  its 
external  relations,  remains  for  a  time  in  abeyance,  but  emer- 
ges again  on  the  dissolution  of  the  union  and  resumes  its 
rank  and  position  as  an  independent  sovereign  state.  [Gro- 
tins,  de  Jur.  Bel.  ac  Pac,  lib.  1,  cap.  3,  §  7 ;  Wheaion,  Mm, 
Int.  Law,  pt.  1  ch.  2,  §  16 ;  Phillimore,  On  Int.  Law,  vol.  1, 
§  76 ;  Kluber,  Droit  des  Gens,  pt.  1,  ch.  1,  §  27 ;  Martens,  Pre- 
cis du  Droit  des  Gens,  §  29 ;  Bowyer,  Universal  Public  Law,  ch. 
27;  Heffter,  Droit  International^  %  20 ',  Ortolan,  Diplomatic  de 
la  Mer,  liv.  1,  ch.  2.) 
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§  12.  A  real  union  of  different  states,  under  a  common 
sovereign,  is  where  the  several  component  parts  are  not  only 
united  under  the  same  sceptre,  but  the  sovereignty  of  each 
is  merged  in  the  general  sovereignty  of  the  empire,  as  to 
their  international  relations  with  foreign  powers,  although 
still  retaining  respectively  their  distinct  fundamental  laws 
and  other  political  institutions.  Thus  the  Austrian  mon- 
archy, prior  to  1849,  was  a  real  union,  composed  of  the  here- 
ditary dominions,  the  kingdoms  of  Hungary,  Bohemia,  and 
other  states,  each  of  which  retained  a  separate  sovereignty 
with  respect  to  its  coordinate  states,  but  were  component 
parts  of  the  empire,  with  respect  to  their  international  rela- 
tions with  other  powers.  By  the  constitution  of  1849  and 
the  patent  of  1851,  a  more  central  system  was  adopted,  and 
provision  was  made  for  uniform  municipal  legislation.  ( Whea- 
to7i,  Elem.  Int.  Lcm^  pt.  1,  ch.  2,  §  17 ;  Annual  Register,  1849, 
p.  317;  Annuaire  des  Deux  Mondes,  1852-3,  pp.  541-545;  Gro- 
tius,  De  Jur.  Bel.  ac  Pac,  lib.  1,  ch.  3,  §  7.) 

§  13.  An  incorporate  union  is  where  several  states  are  united 
under  a  common  sovereign,  and  a  common  government  and 
legislature,  although  each  may  have  its  distinct  laws  and  a 
separate  but  subordinate  administration.  Thus  the  three 
kingdoms  of  England,  Scotland  and  Ireland  are  incorporated 
into  an  empire,  the  sovereignty  of  each  original  kingdom 
being  completely  merged  by  their  successive  unions  in  the 
United  Kingdom,  which,  in  international  relations,  is  regarded 
as  a  single  state.  There  is  no  essential  difference,  in  inter- 
national law,  between  d^^real  and  an  incorporate  union  of  states; 
the  sovereignty  of  the  component  parts  being  in  both  cases 
considered  as  completely  merged  in  the  new  imperial  sove- 
reignty which  results  from  such  union.  [Merlin,  Repertoire, 
verb.  Souveraineie ;  Wheaton,  Mem.  Int.  Law,ipt.  1,  ch.  2,  §18; 
Phillimore,  On  Int.  Laiv,  vol.  1,  §  74;  Grotius,  de  Jur.  Bel.  ac 
Pac,  lib.  1,  cap.  3,  §  21 ;  Kluber,  Droit  des  Gens,  pt.  3,  ch.  1, 
§  27 ;  Heffter,  Droit  International,  §  20 ;  Martens,  Precis  du 
Droit  des  Gens,  §  29.) 

§  14.  Sovereign  states  are  sometimes  firmly  united  together 
by  a  federal  compact,  without  acknowledging  any  common 
sovereign.  This  kind  of  union  is  perhaps  less  frequent  among 
monarchies  than  among  states  which  have  a  republican  form 
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of  government.  From  the  extremely  complicated  nature  of 
these  leagues  or  federal  compacts,  it  is  sometimes  very  diffi- 
cult to  determine  how  far  the  sovereignt}^  of  each  nation  is 
affected  or  impaired  by  the  conditions  or  regulations  of  such 
union.  These  compacts  are  divided  by  publicists  into  two 
general  classes,  confederated  states  and  composite  states.  ( Whea- 
ton,  JElem.  Int.  Law,  pt.  1,  ch.  2,  §§  18-22 ;  Phillimore,  on  Int. 
Law,  vol.  1,  §103;  Grotius,  Be  Jut.  Bel.  ac  Pac,  lib.  1,  cap. 
3,  §  7 ;  Martens,  Precis  du  Droit  des  Gens,  §  29 ;  Boioyer,  Uni- 
versal Public  Law,  ch.  27 ;  Ortolan,  Diplomatic  de  la  Mer,  liv. 
1.  ch.  2 ;  Wildman,  Lit.  Law,  vol.  1,  p.  67 ;  Merlin,  Etperioire 
verb.  Souverainete.) 

§  15.  By  a  confederation,  or  systevi  of  confederated  states,  we 
understand  that  kind  of  union,  or  compact,  which  does  not 
essentially  differ  from  an  ordinary  treaty  of  equal  alliance. 
The  resolutions  of  the  federal  body  are  enforced  not  as  laws 
directly  binding  upon  the  individual  subjects  of  each  state, 
but  upon  each  separate  government  which  adopts  them,  and 
gives  them  the  force  of  law  within  its  own  jurisdiction;  thus 
leaving  to  each  state  the  exercise  of  its  own  will  and  respon-, 
sibility  in  its  general  intercourse  with  foreign  powers. 

The  Swiss  confederation  of  1815,  established  under  the 
mediation  of  the  allied  powers,  and  guaranteed  by  the  con- 
gress of  Vienna,  has  been  regarded  by  some  text  writers  as 
a  mere  league  or  system  of  confederated  states,  not  differing 
essentially  from  a  treaty  of  perpetual  alliance  between  inde- 
pendent communities,  in  which  each  member  of  the  union 
retains  its  own  sovereignty  unimpaired.  But  as  the  Diet 
formed  by  the  twenty-two  cantons  of  Switzerland  had  power 
to  regulate  the  tariff  of  frontier  duties,  to  provide  for  the 
common  protection,  to  support  a  common  army,  with  the 
exclusive  power  of  declaring  war  and  concluding  treaties  of 
peace,  alliance,  and  commerce  with  foreign  states,  it  seems 
to  us  that,  by  this  confederation,  the  essential  qualities  of  state 
sovereignty  were  merged  in  the  Diet,  and  that  the  sovereign 
power  of  each  separate  canton  was  greatly  impaired,  if  not 
completely  destroyed,  so  far  as  international  relations  with 
foreign  powers  were  concerned. 

The  Germanic  confederation,  formed  between  the  free  cities 
of  Germany,  the  Emperor  of  Austria,  the  King  of  Prussia, 
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and  other  German  states,  and  having  for  its  declared  object 
the  preservation  of  the  internal  and  external  security  of  Ger- 
many, and  the  independence  and  inviolability  of  the  confed- 
erated states,  left  to  each  member  the  power  of  contracting 
alliances  and  making  treaties  with  other  foreign  states,  except 
with  an  enemy  against  whom  the  confederation  had  declared 
war,  and  provided  that  such  treaties  or  compacts  were  not 
directed  against  the  security  of  the  confederation  or  the  indi- 
vidual states  of  which  it  was  composed.  It  may  be  doubted 
if  subsequent  changes  in  this  Germanic  constitution  have  not 
materially  impaired  the  sovereignty  of  the  smaller  states. 

The  confederation  of  1778,  between  the  United  States  of 
[N'orth  America,  was  nothing  more  than  a  system  of  confederated 
states.  The  difficulty  of  enforcing  the  laws  and  regulating 
foreign  affairs  of  the  government  led  to  the  adoption  of  a 
constitutional  Union.  ( Wheaton,  Mem.  Int.  Law,  pt.  1,  ch. 
2,  §§  21-25  ;  Wheaton,  Hist.  Law  of  Nations,  p.  447,  et  seq.  ; 
Phillimore,  On  Int.  Law,  vol.  1,  §§  104-117  ;  Story,  On  the 
Constitution,  b.  2,  ch.  3 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  pp. 
212,  et  seq. ;  Bowyer,  TJyiiversal  Public  Law,  ch.  27 ;  Hamil- 
ton, The  Federalist,  'Eo.  15  ;  Heffter,  Droit  International,  §  21 ; 
Ortolan,  Diplomatic  de  la  Mer,  liv.  1,  ch.  2.) 

§  16.  A  composite  state,  or  supreme  federal  government,  results 
from  a  grant  of  supreme  federal  powers  to  the  government 
of  the  union,  with  the  consequent  limitations  imposed  upon 
the  separate  governments  of  the  several  compact  states.  Each 
separate  state  may  retain  its  own  legislature,  and  its  distinct 
laws  and  administration,  and  its  separate  sovereignty  may 
still  subsist  internally  in  respect  to  its  coordinate  states, 
and,  in  respect  to  the  supreme  federal  government,  in  ques- 
tions of  power  not  expressly  granted  to  it ;  but  in  all 
external  relations  its  sovereignty  is  completely  merged  and 
destroyed. 

The  union  of  the  United  States  of  America,  by  the  federal 
constitution  of  1787,  is  regarded,  in  international  law,  as  a 
composite  state,  or  supreme  federal  government.  So,  also, 
of  the  Republic  of  Mexico,  both  as  a  confederation  of  states, 
and  as  a  more  central  organization  under  the  departmental 
system.  [Phillimore,  On  Int.  Laio,  vol.  1,  §§  118,  et  seq. ; 
Wheaton,  Mem.  Int  Law,  p.  1,  ch.  2,  §§  22,  34 ;  Story,  On  the 
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Constitution,  b.  3,  cli.  3  ;  Martens,  Precis  du  Droit  des  Gens,  § 
29  ;  Heffter,  Droit  International,  §§  21,  22.) 

§  17  Semi-sovereign  states  are  those  which  do  not  possess  all 
the  essential  rights  of  sovereignty,  and  which,  therefore,  can 
be  regarded  as  subjects  of  international  law  only  indirectly, 
or  at  least  in  a  subordinate  degree.  Such  states  must  gen- 
erally, in  war,  share  the  fortunes  of  their  protector,  and  in 
peace,  must  have  his  consent  to  the  engagements  they  may 
desire  to  form  with  others.  But  as  they  are,  for  certain 
purposes,  and  under  certain  limitations,  to  be  dealt  with  inde- 
pendently of  such  protectors,  it  is  necessary  to  regard  them 
as  distinct  organizations.  Such  states  are  usually  independ- 
ent in  their  action,  on  mere  questions  of  comity,  such  as  the 
rights  of  strangers  in  their  own  territory,  and  of  their  own 
subjects  in  foreign  countries.  [Phillimore,  On  Int.  Law,  vol. 
1,  §  78 ;  Wheaion,  Elem.  Int.  Laiv,  pt.  1,  ch.  2,  §  13 ;  Kluber, 
Droit  des  Gens,  pt.  3,  ch.  1,  §  24 ;  Martens,  Precis  da  Droit  des 
Gens,  §  20 ;  Heff'ter,  Droit  International,  §  31,  22  ;  Ortolan,  Dip- 
lomatie  de  la  Mer,  liv.  1,  ch.  2  ;  Moser,  Beitrage,  etc.,  b.  1,  p. 
508.) 

§  18.  The  sovereignty  of  a  state  is  acquired  either  at  the  ori- 
gin of  the  civil  society  of  which  it  consists,  or  when  it  sepa- 
rates itself  from  the  community  of  which  it  formed  a  part, 
and  assumes  the  rights  and  obligations  of  a  distinct  and  inde- 
pendent political  organization.  All  questions  with  respect 
to  the  origin  of  states,  belong  to  the  province  of  political  phi- 
losophy, rather  than  to  that  of  internatioaal  law.  As  has 
already  been  remcirked,  the  sovereignty  of  a  state,  as  consid- 
ered in  international  law,  is  not  determined  by  the  character 
of  its  origin,  the  extent  of  its  power  or  domain,  or  by  the 
nature  of  its  internal  government,  but  by  its  relations  to 
others  and  its  capacity  to  deliberate  and  act  for  itself.  (  Whea- 
ton,  Elem.  Int.  Law,  pt.  1,  ch.  2,  §  6 ;  Phillimore,  On  Int.  Law, 
vol.  1,  §  264;  Kluber,  Droit  des  Gens,  pt.  3,  ch.  1,  §  23  ;  Hef- 
ter.  Droit  International,  §§  23,24.) 

§  19.  A  state,  as  to  the  individual  members  of  which  it  is 
composed,  is  a  fluctuating  body,  being  kept  up  by  a  constant 
succession  of  new  members  ;  so,  also,  its  form  of  government 
and  municipal  constitution  may  be  subjected  to  frequent 
alterations  and  changes  ;  but  these  fluctuations  and  changes 
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in  the  constituent  parts  of  the  body  politic,  and  in  their  rela- 
tions to  each  other,  do  not  affect  the  character  of  the  body 
itself,  in  its  external  relations  to  other  communities, — that  is, 
in  international  law.  The  state  itself  remains  the  same 
political  body,  until  its  identity  is  destroyed  by  interruption 
in  its  existence  as  a  separate  and  distinct  society  ;  and  it  nei- 
ther loses  any  of  its  rights  nor  is  discharged  from  any  of  its 
obligations,  by  any  mere  municipal  change  or  internal  revo- 
lution. {Phillimore,  On  Int.  Law^  vol  1,  §  126  ;  Wheaion, 
Mem.  Int.  Law,  pt.  1.  ch.  2,  §  7  ;  Grotius,  de  Jur  Bel.  ac  Fac, 
lib.  2,  cap.  9,  §  3 ;  Eutherforth,  Institutes,  b.  2,  ch.  10,  §§  12, 
13,  14 ;  Heffter,  Droit  International,  §  24 ;  Bello,  Derecho 
Internacional,  pt.  1,  cap.  1,  §  8  ;  Merlin,  Bepertoire,  verb,  Sove- 
rainete.) 

§  20.  Vattel  has  laid  down  the  rule,  that  when  a  country  is 
divided  by  a  civil  war,  each  faction  is  to  be  deemed  an  inde- 
pendent state,  and  that  a  foreign  power  may  assist  those 
whose  cause  it  deems  to  be  lust.  This  doctrine  of  Vattel  is 
probably  founded  upon  a  misconstruction  of  a  passage  of 
Grotius  ;  it  is  not  reconcilable  with  reason  or  precedents,  but 
is  opposed  to  what  Yattel  himself  has  said  with  i-espect  to  the 
interference  of  one  state  in  the  internal  affairs  of  another.  If 
a  foreign  state  may  take  part  in  the  civil  wars  of  its  neighbors, 
there  would  be  no  limit  to  its  right  to  interfere  in  their  domes- 
tic affairs.  His  principle,  that  the  parties  to  a  civil  war 
are  independent  of  all  foreign  authority,  and  that  no  foreign 
power  has  any  right  to  judge  of  their  acts  toward  each  other, 
is  correct.  Both  parties  maybe  entitled  to  the  rights  of  war 
toward  each  other,  and  consequently  to  the  rights  of  bellige- 
rents with  respect  to  foreign  states  as  neutrals  in  the  contest, 
such  as  the  rights  of  blockades,  of  sieges,  etc.  But  beyond 
those  rights  which  are  necessarily  incidental  to  a  state  of  war, 
a  foreign  power  cannot,  during  the  war,  regard  the  two  fac- 
tions as  independent  states,  and  give  assistance  to  the  one 
whose  cause  it  may  deem  to  be  just !  Such  conduct  would 
be  a  direct  violation  of  the  rights  of  sovereignty  and  inde- 
pendence. But  even  supposing  that  the  two  parties,  from 
the  very  commencement  of  a  civil  war  or  a  revolution,  are  to 
be  treated  in  every  respect  as  independent  states,  it  by  no 
means  follows  that  a  foreign  power  may  render  assistance  to 
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the  one  whose  cause  it  may  deem  to  be  just.  This  would  be 
constituting  such  foreign  power  a  judge  of  the  justice  of  the 
war;  whereas,  if  both  parties  are  to  be  considered  as  inde- 
pendent states,  the  war  is  to  be  deemed,  in  international  law, 
as  just  on  both  sides !  Moreover,  would  the  justice  or  injust- 
ice of  the  war  be  in  itself  a  sufficient  reason  for  the  inter- 
ference of  a  foreign  power?     Certainly  not. 

The  above  mentioned  rule  of  Vattel  has  been  copied  by 
Wheaton  without  comment,  and  apparently  without  question- 
ing its  correctness.  But,  notwithstanding  this  implied  en- 
dorsement of  so  high  an  authority,  we  have  no  hesitation  in 
pronouncing  the  doctrine  as  not  only  erroneous,  but  exceed- 
ingly dangerous,  from  the  fact  that  it  justifies  the  most  objec- 
tionable species  of  intervention  in  the  internal  aftairs  of  states. 
But  the  language  of  Wheaton  is  more  limited  and  cautious 
than  that  of  Vattel;  and  when  he  says  that  other  states  "may 
espouse  the  cause  of  the  party  which  they  believe  to  have 
justice  on  its  side,"  and  that  by  so  doing  a  state  becomes 
'*tiie  enemy  of  the  party  against  whom  it  declares  itself,  and 
the  ally  of  the  other,"  he  probably  means  merely  to  express 
the  legal  results  of  such  a  declaration,  and  not  to  say  that  the 
justice  or  injustice  of  the  cause  would  in  itself  justify  such 
declaration,  or  authorize  such  interference.  In  this  view,  his 
language  is  reconcilable  with  other  parts  of  his  work.  {Vat- 
tel^ Droit  des  Gens,  liv.  2,  ch.  6,  ^56;  Groiius,  de  Jar,  BeL  ac 
Pac,  lib.  2,  cap.  18,  §2;  Wildman,  Int.  Law,  vol.  1,  pp.  51, 
57;  JBynkershoek,  Quaest.  Jur.  Pub.,  lib.  2,  cap.  3;  Wheaton, 
Eleyn.  Int.  Law,  pt.  1,  ch.  2,  §  7;  Puffendorf,  de  Jur.  Nat.  et 
Gent.,  lib.  8,  cap.  9,  §  3;  Kent,  Com.  on  Am.  Law,  vol.  1,  pp. 
24-25.) 

§  21.  Whilst  the  civil  war  continues,  or  while  a  revolted 
colony  or  province  is  shaking  off  the  bonds  of  its  former  gov- 
ernment, a  foreign  state  should  either  remain  a  passive 
spectator,  or,  if  its  own  relations  require  diplomatic  inter- 
course with  the  revolted  society,  it  should  treat  such  revolted 
society  as  a  de  facto  government  only,  in  its  foreign  relations, 
and  not  as  an  independent  state,  with  respect  to  its  relations 
with  its  own  sovereign,  or  its  own  metropolitan  government. 
But  when  the  contest  is  virtually  determined,  and  the 
revolted  province  or  colony  has  virtually  established  its  inde- 
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pendence,  foreign  powers,  without  any  just  oiFense  to  the 
metropolitan  country,  may  recognize  that  independence  and 
enter  into  full  diplomatic  and  commercial  relations  with  the 
new  state  as  a  separate  and  distinct  sovereignty.  It  is  not 
necessary  in  such  cases  to  await  the  acknowledgement  of 
that  independence  by  the  former  sovereign  ;  of  the  fact  of 
such  independence,  each  state  may  judge  for  itself  ''The 
absence  of  all  jurisdiction,"  sa^^s  Wildman,  "to  determine 
the  right,  leads  to  the  necessary  consequence,  that,  when  in 
the  result  of  a  civil  war,  a  state  changes  its  government,  or 
a  province,  or  colony,  that  before  had  no  separate  existence, 
is  in  the  possession  of  the  rights  of  sovereignty ;  the  posses- 
sion of  sovereignty  (ie /ado  is  taken  to  be  possession  de  jure: 
and  any  foreign  power  is  at  liberty  to  recognise  such  sover- 
eignty by  treating  with  the  possessor  of  it  as  an  independent 
state.  Where  sovereignty  is  necessary  to  the  validity  of  an 
act,  no  distinction  is  or  ought  to  be  made  between  sovereign- 
ties founded  on  a  good  or  bad  title.  Few  governments  have 
been  founded  on  free  suffrage  and  election  ;  most  have  origi- 
nated in  violence  and  faction.  In  international  transactions 
possession  is  sufficient.  Otherwise  it  would  be  necessary  to 
inquire  into  the  origin  of  sovereignties,  and  to  ascertain 
whether  they  are  founded  upon  a  good  or  upon  a  bad  title. 
Such  an  inquiry  could  answer  no  good  purpose,  and  would 
furnish  ample  occasion  to  disturb  tiie  peace  of  nations." 
( Wildman,  Inteniational  Law^  vol.  1,  p.  57  ;  Wheaton^  Elm. 
Int.  Law,  pt.  1,  ch.  2,  §§  7-10 ;  Puffendorf,  Jus.  Naturae  et 
Gent.,  lib.  8,  ch.  12,  §3;  Bynkershoek,  Quaest.  Jur.  Pub.,  lib. 
2,  ch.  3 ;  Kent,  Com.  on  Am.  Laio,  vol.  1,  p.  25  ;  Wicquefort, 
VAmhassadeur,  etc.,  lib.  1,  pp.  40,  57,  58 ;  Martens,  Precis  du 
Droit  des  Gens,  §§  79-82 ;  Alison,  Hist.  Europe,  second  series, 
chs.  4,  12.) 

§  22.  The  recognition  of  the  independence  and  sovereignty 
of  a  revolted  province  by  other  foreign  states,  when  that 
independence  is  established  in  fact,  is  therefore  a  question 
of  policy  and  prudence  only,  which  each  state  must  deter- 
mine for  itself;  but  this  determination  must  be  made  by  the 
sovereign  legislative  or  executive  power  of  the  state,  and 
not  by  any  subordinate  authority,  or  by  the  private  judge- 
ment of  individual  subjects.     And  until  the  independence 
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of  the  new  state  is  recognised  by  the  government  of  the 
country  of  which  it  was  before  a  part,  or  by  the  foreign  state 
where  its  sovereignty  is  drawn  in  question,  courts  of  justice, 
and  private  individuals,  are  bound  to  consider  the  ancient 
state  of  things  as  remaining  unaltered.  ( Wheaton,  Elm.  Int. 
Laiv,  pt.  1,  ch.  2,  §10  ;  Martens,  Nouvelles  causes,  etc.,  tome  1, 
pp.  370-494 ;  Garden,  De  Biplomatie,  liv.  2,  §  6 ;  Webster,  The 
Works  of,  vol.  6,  pp.  488-506 ;  Kennett  v.  Chamhers,  14  How- 
ard's Rep.,  p.  38 ;  Hoyt  v.  Gelston,  3  Wheatons  Hep.,  p.  324, 
note ;  The  Manilla,  1  Ed.,  Ad.  Hep.,  pt.  1 ;  Bello,  Derecho 
Internacional,  pt.  1,  cap.  1,  §  7  ;  The  Santisima  Trinidad,  1 
Wheaton's  Rep.,  p.  305;  The  Pelican,  1  Edw.  Rep.,  Appen.  D.) 

§  23.  The  sovereignty  of  a  state  may  be  lost  in  various 
ways.  It  may  be  vanquished  by  a  foreign  power  and  become 
incorporated  into  the  conquering  state  as  a  province,  or  as 
one  of  its  component  parts  ;  or  it  may  voluntarily  unite  itself 
with  another  in  such  a  way  that  its  independent  existence  as 
a  state  will  entirely  cease.  Again,  two  sovereign  states  may 
become  incorporated  into  one,  so  as  to  form  a  new  sovereign 
state  in  place  of  the  other  two  whose  independent  existence, 
as  states,  is  entirely  destroyed  by  such  incorporation. 

Thus,  the  incorporation  of  the  Seven  United  Provinces 
and  the  Austrian  Low  Countries,  by  the  treaties  of  Vienna, 
under  the  Prince  of  Orange,  as  King  of  the  ISTetherlands,  was 
the  union  of  two  distinct  sovereignties,  forming  a  new  single 
sovereign  state.  By  the  incorporation  of  Wales,  Scotland, 
and  Ireland,  into  Great  Britain,  and  of  Normandy  and  Bri- 
tanny  into  France,  these  incorporated  states  lost  their  exis- 
tence as  distinct  and  substantive  political  bodies.  [Philli- 
rnore,  On  Int.  Law,  vol.  1,  §  125  ;  Wheaton,  Elm.  Int.  Law,  pt. 
1,  ch.  2,  §§8,  9 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  2,  cap.  9, 
§  6  ;  Pvffendorf,  de  Jure  Nat.  et  Gent.,  lib.  8,  cap.  12,  §  9 ;  Bello, 
Derecho  Internacional,  pt.  1,  cap.  1,  §  8 ;  Heffter,  Droit  Interna- 
tional, §§  24,  25.) 

§  24.  Questions  of  great  importance  sometimes  arise  with 
respect  to  the  international  effects,  produced  by  internal 
changes  in  the  form  of  government,  and  by  a  change  in  the 
sovereignty  of  a  state,  with  respect  to  its  duties  and  obliga- 
tions toward  others.  These  questions  relate  to  treaties, 
public  debts,  the  public  domain,  private  rights  of  property, 
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and  to  responsibility  for  wrongs  done  to  the  governments  or 
subjects  of  other  states.  We  will  consider  these  matters, 
1st,  with  respect  to  the  effects  of  a  change  in  the  internal 
form  of  the  government ;  2d,  with  respect  to  the  effects  of  a 
dismemberment  of  a  state  by  the  revolt  or  loss  of  a  province ; 
3d,  the  eflects  of  a  division  of  one  into  two  or  more  separate 
and  independent  states  ;  and,  4th,  the  efiects  of  an  incorpo- 
ration of  two  or  more  separate  states  into  one,  forming  a  new 
and  distinct  sovereignty.    (  Wheaton,  Mem.  Int.  Law,  pt.  1,  ch. 

2,  §  11 ;  PMllimore,  On  Int.  Law,  vol.  1,  §§  126  et  seq ;  Wild- 
man,  Int.  Law,  voL  1,  p.  68 ;  Grotius,  De  Jur.  Bel.  ac  Pac,  lib. 

3,  cap.  9,  §§8,  9,  10  ;  Heffter,  Droit  International,  §  25  ;  Merlin, 
Repertoire,  verb.  Souverainete.) 

§  25.  As  a  general  rule,  a  mere  change  in  the  form  of 
government,  or  in  the  person  of  the  ruler,  does  not  affect  the 
duties  and  obligations  of  a  state  toward  foreign  nations. 
All  treaties  of  amity,  commerce,  and  real  alliance,  remain  in 
force  precisely  as  if  no  intervening  change  had  taken  place, 
except  in  cases  where  the  compact  relates  to  the  form  of 
government  itself,  or  to  the  person  of  the  ruler  in  the  nature 
of  a  guaranty.  Public  debts,  whether  due  to  or  from  the 
revolutionized  state,  are  neither  canceled  nor  affected  by  any 
change  in  the  constitution  or  internal  government  of  a  state. 
So,  also,  of  its  public  domain  and  right  of  property.  If  a 
revolution  be  successful,  and  a  new  constitution  be  estab- 
lished, the  public  domain  and  public  property  pass  to  the 
new  government.  The  state,  on  the  other  hand,  remains 
responsible  for  the  wrongs  done  to  the  government  or  sub- 
jects of  another  state,  notwithstanding  any  intermediate 
change  in  the  form  of  its  government  or  in  the  persons  of 
its  rulers.  These  results  flow  necessarily  from  the  principle 
that  the  identity  of  a  state  is  preserved,  notwithstanding  the 
accidental  changes  in  its  internal  constitution.  {Wheaton, 
Elem.  Int.  Law,  pt.  1,  ch.  2,  §  11 ;  Vattel,  Droit  des  Gens,  liv. 
2,  ch.  12,  §§  183-197  ;  PhUlimore,  On  Int.  Law,  vol.  1,  §  126  ; 
Mahly,  Du  Droit  Publique,  tome  1,  pp.  111-112  ;  D'Aguesseau, 
(Euvres  de  M.  le  C,  tome  1,  p.  493^  §  4;  Montesquieu,  V Esprit 
des  Lois,  liv.  26,  ch.  20 ;  Grotius,  De  Jur.  Bel.  ac  Pac.,  lib  2, 
cap.  9,  §  8 ;  Tindall,  Essay  on  the  Laws  of  Nations,  p.  12 ; 
Kent,    Com.  on  Am.  Law,  vol.  1,  pp,  25-26 ;    Bynkershoek, 
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QucesL  Jiii\  Pub.,  lib.  2,  cap.  10  ;  Piiffendorf,  Be  Jur.  Nat  et 
Gent.,  lib.  8,  cap.  12.  §  2  ;  Heineccms,  Elementa  Juris  Nat.  et 
Gent.,  lib.  2,  §  231 ;  Bello,  Derecho  Inter nacional,  pt.  1,  cap.  1, 
§§6-8;  Heffter,  Droit  International,  ^2^.) 

§  26.  The  dismemberment  of  a  state,  by  the  loss  of  a  por- 
tion of  its  subjects  and  territory,  does  not  affect  its  identity, 
whether  such  loss  be  caused  by  foreign  conquest,  or  by  the 
revolt  and  separation  of  a  province.  Such  a  change  no  more 
effects  its  rights  and  duties,  than  a  change  in  its  internal 
organization,  or  in  the  person  of  its  rulers.  This  doctrine 
applies  to  debts  due  to,  as  well  as  from,  the  state,  and  to  its 
rights  of  property  and  its  treaty  obligations,  except  so  far  as 
such  obligations  may  have  particular  reference  to  the  revolted 
or  dismembered  territory  or  province.  ( Wheaton,  Mem.  Int. 
Law,  pt.  1,  ch.  2,  §  1 1 ;  Grotius,  de  Jur.  Bel.  ac  Pac.  lib.  2, 
cap.  9,  §  8  ;  Puffendorf,  de  Jur.  Nat.  et  Gent.,  lib.  8,  cap.  12, 
§§  1,  2,  3  ;  Heffler,  Droit  International  §§  24,25  ;  Fhillimore,  On 
Int.  Law,  vol.  1,  §  137 ;  Heineccius,  Elementa  Juris.,  lib.  2,  § 
231;  Wheaton,  Hist.  Law  of  Nations,  p.  546;  Terrettetal.  v.  Tay- 
lor, 9  Cranch's  Kep.,  p.  50  ;  Calvin's  Case,  7  Coke  Rep.,  p.  27; 
Wildman,  Int.  Law,  vol.  1,  p.  68.) 

§  27.  The  case  is  slightly  different  where  one  state  is  divi- 
ded into  two  or  more  distinct  and  independent  sovereignties. 
In  that  case,  the  obligations  which  had  accrued  to  the  whole, 
before  the  division,  are,  (unless  they  have  been  the  subject 
of  a  special  agreement,)  rateably  binding  upon  the  different 
parts.  This  principle  is  established  by  the  concurrent  opin- 
ions of  text-writers,  the  decisions  of  courts,  and  the  practice 
of  nations.  It  was  incorporated  into  the  treaty  by  which  the 
modern  kingdom  of  Belgium  was  established.  Kent  says  : 
"  If  a  state  should  be  divided  with  respect  to  territory,  its 
rights  and  obligations  are  not  impaired  ;  and  if  they  have  not 
been  apportioned  by  special  agreement,  those  rights  are  to 
be  enjoyed,  and  those  obligations  fulfilled,  by  all  the  parts  in 
common."  Story  says  :  "  It  has  been  asserted,  as  a  principle 
of  common  law,  that  the  division  of  an  empire  creates  no 
forfeiture  of  previously  vested  rights  of  property ;  and  this 
principle  is  equally  consonant  with  the  common  sense  of 
mankind,  and  the  maxims  of  eternal  justice."  {Wildman, 
Int.  Law,  vol.  1,  p.  68 ;   Kent,  Com.  on  Amer.  Law,  vol.  1,  p. 
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26 ;  WJieaton^  Mem.  Int.  Law,  pt.  1,  ch.  2,  §  9  ;  Phillimore, 
On  Int.  Law,  vol.  1,  §  137;  Heffier,  Droit  International,  §  25  ; 
Zacharia,  Staais  un  Bundesrecht,  §  58  ;  Groiius,  de  Jur.  Bel.  ae 
Pac,  liv.  2,  cli.  9,  §  10  ;  Terrett  et  al  v.  Taylor  et  at,  9  Cranch's 
Rep.,  p.  50  ;  Kelly  v.  Harrison,  2  Johnson's  Cases,  p.  29 ;  Jack- 
son V.  Dunn,  3  Johnson's  Cases,  p.  109  ;  Calvin's  Case,  7  Coke 
Eep.,  p.  27;  Merlin,  Repertoire,  verb.  Souverainete.) 

§  28.  The  converse  of  this  rule  is  also  generally  true  ;  that 
is,  where  several  separate  states  are  incorporated  into  a  new 
sovereignty,  the  rights  and  obligations  which  had  accrued  to 
each  one  separately,  before  the  incorporation,  belong  to,  and 
are  binding  upon  the  new  state  which  is  created  by  such 
incorporation.  But  the  rule  must  be  varied  or  modihed  to 
suit  the  nature  of  the  union  formed,  and  the  character  of  the 
act  itself  of  incorporation  in  each  particular  case.  Thus,  a 
distinction  must  be  made  between  the  mere  union,  or  con- 
federation of  states,  and  the  creation  of  a  new  sovereignty, 
or  composite  state.  In  the  one  case,  the  obligations  would 
remain  with  the  states  originally  separate,  while  in  the  other 
case,  they  would,  as  a  general  rule,  be  transferred  from  the 
constituent  parts  to  the  new  body  politic.  But  if,  by  the  act 
of  incorporation,  and  by  the  constitution  of  the  composite 
state,  the  rights  and  obligations  of  the  component  parts  were 
to  remain  with  the  states  originally  separate,  it  could  hardly 
be  contended  that  the  new  sovereignty  had  either  acquired 
the  one  or  incurred  the  other.  What  might  be  claimed  or 
incurred,  under  a  general  rule  of  presumptive  law,  could 
hardlv  be  enforced  against  written  instruments  which  provide 
especially  against  such  claims  or  obligations.  Nevertheless, 
if  one  of  these  constituent  parts,  originally  a  separate  state, 
should,  by  the  act  of  incorporation,  vest  in  the  new  sove- 
reignty all  its  means  of  satisfying  its  debts  and  obligations, 
the  new  state  would,  even  in  the  case  of  a  mere  federal  union, 
be  bound  to  assume  such  debts  and  obligations  to  the  extent 
of  the  means  so  transferred.  (Phillimore,  On  hit.  Law,  vol.  1, 
§  137 ;  Wheato7i,  Mem.  Int.  Law,  pt.  1,  ch.  2,  §  9 ;  pt.  4,  ch.  1, 
§  12  ;  Wheaton,  Hist.  Law,  of  Nations,  pp.  492-546  ;  Florida 
Bonds,  Com.  of  Claims  between  U.  S.  and  G.  B.,  pp.  246,  et 
seq.  ;  Holford's  Case,  Com.  of  Claims  between  U.  S.  and  G.  B. 
pp.  382,  et  seq. ;    Wildman,  Int.  Law,  vol.  1,  p.  68 ;   Grotius, 
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Jut.  Bel.  ac.  Fac,  lib.  2,  cap.  9^  §  9 ;  Heineccius,  Elementa 
Juris,  lib.  2;,  p.  231 ;  Flassan^  Mist,  de  la  Diplo.,  tome  3,  p. 
129 ;  Merlin,  Repertoire  verb.  Souverainete.) 
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§1.  Independence  of  a  sovereign  state  —  ^2,  Foreign  interference  in  its  inter- 
nal government —  ^3.  Its  right  to  choose  its  own  rulers  —  ^4.  Such  inter- 
ference in  dependent  and  confederated  states  —  g5.  Interference  in  virtue 
of  treaty  stipulations  —  §  6.  Proffered  mediation,  and  mediation  by  invi- 
tation —  ^7.  Distinction  between  pacific  mediation  and  armed  interven- 
tion—  §8.  When  an  arbitrator  may  employ  force  —  |  9.  Interference  to 
preserve  a  balance  of  power  —  |  1 0.  Treaty  of  Paris  and  Congress  of  Vienna 
in  1814  and  1815  —  ^H.  Attempted  tripartite  treaty  respecting  Cuba  — 
§12.  Interference  for  self-security  —  |  13.  This  a  pretext  rather  than  an 
excuse  —  |  14.  Independence  of  a  state  in  its  legislation —  §  15.  In  its  judi- 
ciary—  1 16.  In  rewarding  and  punishing  its  own  subjects  —  |  17.  The 
case  of  Martin  Koszta  —  §18.  Right  of  self-preservation  —  §19.  Means 
incidental  to  general  right  —  §20.  Use  of  these  means  may  be  limited  by 
treaty — §21.  By  the  rights  of  others  —  §22.  Extraordinary  increase  of 
army  and  navy — §23.  Fortifications  and  military  schools  —  §24.  Right 
of  self-defence  without  the  limits  of  a  state  —  §  25.  Mr.  Phillimore's  basis 
of  this  pretended  right — ^26.  Defect  of  his  argument  —  g  27.  Such  acts 
are  belligerent,  even  when  justifiable. 

§  1.  Every  sovereign  state  may,  from  the  very  nature  of  its 
organization,  freely  exercise  its  sovereign  rights  in  any  man- 
ner not  inconsistent  with  the  equal  rights  of  other  states. 
The  very  fact  of  its  sovereignty  implies  its  independence  of 
the  control  of  any  other  state.  It  may  therefore  exercise  all 
rights  and  contract  all  obligations  incident  to  its  sovereignty, 
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as  a  separate,  distinct,  and  independent  society,  or  political 
organization.  These  rights  and  obligations  are  limited  only 
by  the  law  of  nature  and  the  existence  of  similar  rights  in 
others.  The  international  rights  of  sovereign  states  have 
therefore  been  divided  into  two  classes :  absolute  and  condi- 
tional, the  former,  including  those  rights  to  which  a  state  is 
entitled  as  a  distinct  being  or  sovereignty,  and  the  latter 
including  those  rights  to  which  it  is  entitled  only  under  par- 
ticular circumstances  in  its  relation  to  others.  ( Wheaton, 
Elm.  Int.  Law,  pt.  2,  ch.  1,  §  1 ;  Kluber,  Droit  des  Gens,  §  36  ; 
.Vattel,  Droit  des  Gens,  prelim.,  §  15 ;  Rayneval,  Inst,  du  Droit 
Nat.,  liv.  2,  ch.  1 ;  Bello,  Derecho  Internacional,  pt.  1,  cap.  1, 
§  7  ;  Heffter,  Droit  Liternational,  §§  29-31 ;  Riquelme,  Derecho 
Internacional,  lib.  1,  tit.  1,  sec.  1,  cap.  5 ;  Ortolan,  Diplomatic 
de  la  Mer,  liv.  1,  ch.  3.) 

§  2.  The  right  of  every  sovereign  state  to  establish,  alter, 
or  abolish,  its  own  municipal  constitution  and  form  of  gov- 
ernment, would  seem  to  follow,  as  a  necessary  conclusion, 
from  these  premises.  And  from  the  same  course  of  reason- 
ing, it  will  be  inferred,  that  no  foreign  state  can  interfere 
with  the  exercise  of  this  right,  no  matter  what  political  or 
civil  institutions  such  sovereign  state  may  see  fit  to  adopt 
for  the  government  of  its  own  subjects  and  citizens.  It  may 
freely  change  from  a  monarchy  to  a  republic,  from  a  republic 
to  a  limited  monarchy,  or  to  a  despotism,  or  to  a  government 
of  any  imaginable  shape,  so  long  as  such  change  is  not  of  a 
character  to  immediately,  or  of  necessity,  affect  the  inde- 
pendence, freedom  and  security  of  others.  ( Wildman,  Int. 
Law,  vol.  1,  pp.  47,  68 ;  Wheaton,  Mm.  Int.  Law,  pt.  2,  ch.  1, 
§  12 ;  Fhillimore,  On  Int.  Law,  vol.  1,  §  148  ;  Martens,  Precis 
du  Droit  des  Gens,  §  78 ;  Ortolan,  Diplomatic  de  la  Mer,  liv.  1, 
ch.  2 ;  Grotius,  De  Jur.  Bel.  ac  Pac,  lib.  2,  ch.  9,  §  8  ;  Byn- 
kershoek,  Quaest.  Jur.  Pub.,  lib.  2,  ch.  21,  §1 ;  Heffter,  Droit 
Internacional,  §26.) 

§  3.  The  right  of  a  sovereign  state  to  the  choice  of  its  own 
rulers  rests  upon  the  same  foundation  as  its  right  to  deter- 
mine the  form  of  its  own  internal  constitution;  and  the  inter- 
ference of  a  foreign  state  in  the  one  case  cannot  be  justified 
except  under  the  same  circumstances  and  upon  the  same 
grounds  as  in  the  other,  viz.,  the  immediate  and  pressing  danger 
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to  its  own  independence  and  security.  In  other  words,  the  change 
must  involve  external  as  well  as  internal  relations,  in  order  to 
render  foreign  interference  in  such  case  justifiable,  even  under 
the  most  liberal  and  extended  rules  of  construction.  More- 
over, even  in  the  case  supposed,  if  the  danger  is  only  remote 
and  problematical,  it  would  fail  to  make  the  interference  jus- 
tifiable in  the  eye  of  international  law.  {Kent^  Com.  on  Am. 
Law,  vol.  1,  p.  21 ;  Philliynore,  on  Int.  Laiv,  vol.  1,  §§  389,  390; 
Vatiel,  Droit  des  Gens,  prelim.,  §22;  liv.  1,  ch.  5,  ^  66,  67; 
Wheaton,  Elem.  Int.  Law,  pt.  2,  ch.  1,  §  15 ;  Martens,  Freds 
du  Droit  des  Gens,  §  76.) 

§  4.  No  writer  of  authoriy,  on  international  law,  advocates 
any  general  right  of  one  sovereign  and  independent  state  to 
interfere  with  the  domestic  concerns  and  internal  govern- 
ment of  another  sovereign  and  independent  state.  Some, 
lowever,  make  numerous  exceptions  to  the  general  rule,  and 
attempt  to  justify  interference  by  one  state,  in  the  internal 
affairs  of  another,  in  particular  cases  and  for  certain  specified 
objects.  The  principal  grounds  upon  which  such  interference 
las  been  justified  are:  first,  self  defence;  second,  the  obliga- 
tions of  treaty  stipulations  ;  third,  humanity;  and  fourth,  the 
invitation  of  the  contending  parties  in  a  civil  war.  We  will  here 
examine  each  of  these  grounds,  with  respect  to  pacific  inter- 
ference, reserving  for  another  place  a  discussion  of  how  far 
they  will  justify  a  resort  to  force  or  a  war  of  intervention. 
(Vide  Post,  ch.  14;  Phillimore,  on  Int.  Law,  vol.  1,  §400;  Ei- 
quelme,  Derecho  Pub.  Lit.,  lib.  1,  tit.  2,  cap.  14;  Ueffter, 
Droit  International,  §§  44-46 ;  Wenck,  Codex  Juris  Gent.,  t.  1, 
p.  3;  Mangling,  Law  of  Nations,  p.  98.) 

§  5.  Foreign  interference  in  the  internal  affairs  of  a  state, 
has  sometimes  been  defended  on  the  ground  of  a  necessity 
on  the  part  of  the  interfering  states,  involving  their  own  par- 
ticular security.  That  a  right  of  pacific  interference,  and  even 
of  armed  intervention,  may  sometimes  grow  out  of  such 
threatened  danger  to  a  particular  state,  cannot  be  doubted. 
So,  also,  there  may  be  an  impending  danger,  affecting  the  gen- 
eral security  of  nations,  which  may  justify  an  interference  on 
their  part,  for  the  security  of  their  own  independence  and 
the  preservation  of  peace.  But  such  danger  must  be  threaten- 
ing and  immediate,  and  not  a  mere  remote  contingency;  and 
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even  then  the  interference  must  be  limited  to  the  removal  of 
the  danger  itself;  beyond  that  it  would  be  unlawful.  {Kent, 
Com.  on  Am.  Law,  vol.  1,  p.  25 ;  Wheaion,  Elm.  Int.  Law,  pt. 
2,  ch.  1,  §  3;  Vaitel,  Droit  des  Gens.,  prelim.,  §  22;  Phillimore, 
On  Int.  Law,  vol.  1,  §  390;  Heffter,  Droit  International,  §§44, 
46 ;  Manning,  Law  of  Nations,  pp.  97,  98.) 

§  6.  But  this  impending  or  contingent  danger  to  the  gene- 
ral peace  of  nations,  or  to  the  independence  of  particular 
states,  is  more  frequently  appealed  to  as  an  excuse,  than  as  a 
justifiable  reason,  for  foreign  interference  in  the  internal  affairs 
of  others.  And  instead  of  preserving  peace,  such  unlawful 
interference  has  frequently  been  the  cause  of  wars  the  most 
cruel  and  bloody  that  have  ever  stained  the  annals  of  history. 
We  scarcely  need  refer  to  the  wars  which  resulted  from  for- 
eign interference  in  the  internal  affairs  of  France  in  the 
revolution  of  1789,  in  proof  of  our  assertion.  Unfortunately 
historians  and  jurisconsults  are  too  apt  to  draw  their  argu- 
ments from  the  fact  to  the  right,  and  to  infer  the  right  of 
interference  from  the  numerous  examples  of  its  actual  exer- 
cise, without  testing  the  legality  of  the  usage  by  reference  to 
fundamental  principles.  If  foreign  interference  in  the  inter- 
nal affairs  of  a  sovereign  state,  (except  in  cases  of  imminent 
and  actual  danger  to  the  general  or  particular  security,  free- 
dom, and  independence  of  nations,)  is  contrary  to  natural 
law,  as  the  fundamental  principle  of  international  jurispru- 
dence, usage,  and  custom,  cannot  make  it' justifiable  or  lawful, 
for  no  length  of  usage  can  justify  a  wrong.  {Kent,  Com.  on 
Am.  Law,  vol.  1,  pp.  23-25 ;  Wheaton,  Elm.  Int.  Law,  pt.  2, 
ch.  1,  §§  3,  4 ;  Wheaton,  Hist.  Laiv  of  Nations,  pp.  80,  88 ; 
Wildman,  Int.  Law,  vol.  1,  pp.  49,  50  ;  Vatiel,  Droit  des  Gens, 
liv.  2,  ch.  1,  §  7 ;  Bynkershoek,  Foro  Legatorum,  cap.  2,  §  4 ; 
Bynkershoek,  Quaest.  Jur.  Pub.,  lib.  1,  cap.  25;  Edinburg 
Review,  No.  156,  p.  329  ;  Le  Louis,  2  Dod.  Eep.,  p.  257.) 

§  7.  That  the  general  rule  of  natural  law  is  opposed  to  all 
interference  .in  the  internal  affairs  of  another  state,  cannot  be 
doubted.  It  is  confirmed  by  reason,  and  the  concurring 
opinions  of  the  most  eminent  publicists  of  all  ages  and  all 
nations.  It  must  nevertheless  be  admitted  that  there  are 
exceptions  to  this  rule.  The  principle  difiaculty  is  in  con- 
fining the  exceptions  so  as  not  to  infringe  upon  the  princi- 
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pie  of  the  rule.  The  general  rule,  and  the  possible  exception 
to  it,  were  both  Yerj  clearly  stated  by  M.  de  Chateaubriand 
in  his  speech  in  the  French  Chamber,  on  the  Spanish  war 
of  1823.  "Has,"  said  he,  "a  government  of  one  country  a 
right  to  interfere  in  the  affairs  of  another  ?  This  great  ques- 
tion of  international  law  has  been  resolved  in  different  ways, 
by  different  writers  on  the  subject.  Those  who  incline  to 
the  natural  right,  such  as  Bacon,  Puffendorff",  Grotius,  and 
all  the  ancients,  mention  that  it  is  lawful  to  take  up  arms  in 
the  name  of  the  human  race  against  a  society  which  violates 
the  principles  on  which  the  social  order  reposes,  on  the  same 
ground  on  which,  in  particular  states,  you  punish  an  indi- 
vidual malefactor  who  disturbs  the  public  repose.  Those 
who  consider  the  question  as  one  depending  on  civil  right, 
are  of  opinion  that  no  one  government  has  a  right  to  inter- 
fere in  the  affairs  of  another.  I  adopt,  in  the  abstract,  the 
principles  of  the  last.  I  maintain  that  no  government  has  a 
right  to  interfere  in  the  affairs  of  another  government.  In 
truth,  if  this  principle  is  not  admitted,  and  above  all  by  all 
people  who  enjoy  a  free  constitution,  no  nation  could  be  in 
security.  It  would  always  be  possible  for  the  corruption  of 
a  minister,  or  the  ambition  of  a  king  to  attack  a  state  which 
attempted  to  ameliorate  its  condition.  In  many  cases  wars 
would  be  multiplied ;  you  would  adopt  a  principle  of  eternal 
hostility — a  principle  of  which  every  one  would  constitute 
himself  judge,  since  every  one  might  say  to  his  neighbor, 
your  institutions  displease  me ;  change  them,  or  I  declare 
war. 

"But  when  the  modern  political  writers  rejected  the  right 
of  intervention,  by  taking  it  out  of  the  category  of  natural 
to  place  it  in  that  of  civil  rights,  they  felt  themselves  very 
much  embarrassed  at  the  result ;  for  they  saw  that  cases  will 
occur  in  which  it  is  impossible  to  abstain  from  intervention 
without  putting  the  state  in  danger.  At  the  commencement 
of  the  revolution,  it  was  said,  'Perish  the  colonies  rather 
than  one  principle,'  and  the  colonies  perished.  Shall  we 
also  say,  '  Perish  the  social  order  rather  than  sacrifice  a  prin- 
ciple ;'  and  let  the  social  order  perish  ?  In  order  to  avoid 
being  shattered  against  a  principle  which  they  themselves 
had  established,  the  modern  jurists  have  introduced  an  excep- 
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tion.  They  said,  no  government  has  a  right  to  interfere  in 
the  affairs  of  another  government,  except  in  the  case  where  the 
security  and  immediate  interests  of  the  first  government  are  com- 
promised." [De  Cussy,  Precis  Hisiorique,  ch.  4 ;  PhilUmore, 
On  Int.  Law,  vol.  1,  §§390  et  seq. ;  Alison,  Hist,  of  Europe, 
ch.  12,  §§  41,  et  seq. ;  Moniteur,  Feb.  15th,  1823  ;  Heffter,  Droit 
International,  §§44-46;  Manning,  Law  of  Nations,  y>.  98.) 

§  8.  Another  ground  of  foreign  interference  in  the  internal 
affairs  of  a  sovereign  state,  advocated  by  some  text- writers, 
is  the  obligations  of  treaty  stipulations.  There  can  be  no 
doubt  that  a  sovereign  state  aiay  guarantee  a  particular  forir 
of  government  to  one  of  its  component  parts,  as  the  constita- 
tion  of  the  United  States  of  America  guarantees  a  Repithlican 
form  to  each  state  of  the  federal  union;  or,  in  case  of  a  pro- 
tectorate, the  protecting  state  may  guarantee  or  direct  a  par- 
ticular form  of  government  for  the  dependent  or  protected 
state.  But  neither  the  component  nor  the  protected  states 
are  in  these  cases  to  be  regarded  as  independent  sovereign- 
ties ;  they  have  parted  with  some  of  the  essential  qualities  of 
sovereignty  and  independence,  and,  consequently,  are  not 
entitled  to  the  full  rights  incident  to  their  primary  condition 
as  equal  members  of  the  society  of  nations.  The  same  doc- 
trine may  apply  generally  to  treaties  of  unequal  alliance. 
But,  in  treaties  of  equal  alliance,  between  independent  and 
sovereign  states,  will  a  stipulation  of  mediation  or  guaranty 
justify  generally  the  interference  of  one  state  in  the  internal 
affairs  of  another,  contrary  to  the  wishes  of  the  latter  ?  If 
the  interference  is  in  itself  unlawful,  can  any  previously 
existing  stipulation  make  it  lawful  ?  We  think  not ;  for  the 
reason  that  a  contract  against  public  morals  has  no  binding 
force,  and  there  is  more  merit  in  its  breach  than  in  its  fulfil- 
ment. {Wheaton,  Mem.  Lit.  Law,  pt.  2,  ch.  1,  §§13-16; 
Kluher,  Droit  des  Gens,  pt.  2,  tit.  1,  ch.  2,  §  48 ;  PhilUmore, 
On  Int.  Law,  vol.  1,  §  393 ;  Poison,  Law  of  Nations,  sec.  5 ; 
Bello  Derecho  Iniernacional,  pt.  1,  cap.  1,  §  7.) 

§  9.  Another  ground  of  foreign  interference,  in  the  internal 
affairs  of  a  sovereign  state,  is  that  of  humanity,  it  being  done 
for  the  alleged  purpose  of  stopping  the  effusion  of  blood 
caused  by  a  protracted  and  desolating  civil  war  in  the  bosom 
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of  the  state  so  interfered  with.  If  such  interference  be  in 
the  nature  of  a  pacilic  mediation,  one  state  merely  proposing 
its  good  offices  for  the  settlement  of  the  intestine  dissensions 
of  another  state,  there  can  be  no  doubt  of  its  lawfulness. 
How  far  interference  by  force^  or  an  armed  intervention  in 
the  internal  affairs  of  another  state,  may  be  justified  on  the 
ground  of  humanity,  will  be  considered  in  another  chapter. 
( Vide  Post,  ch.  xiv.,  §  21 ;  Phillimore,  On  Int.  Law^  vol.tl, 
§  394,  et  seq. ;  Grotius,  De  Jar.  Bel.  ac  Pac,  lib.  2,  cap.  20, 
§40  ;  Heffter,  Droit  International,  §§44-46.) 

§  10.  Again,  suppose  such  interference  in  the  internal  affairs 
of  another  state  be  made  on  the  invitation  of  the  contending 
parties  in  the  civil  war  ?  If  the  invitation  be  from  only  one 
of  the  coQtestants,  it  can,  by  itself,  confer  no  rights  whatever 
as  against  the  other  party.  But  if  both  parties  unite  in  the 
invitation,  it  will  afford  just  grounds  for  the  interference  of 
the  mediating  power.  How  far  such  invitations  will  justify 
an  armed  intervention  between  the  contending  parties,  will 
be  discussed  iu  another  chapter.  It  is  sufficient  to  remark 
in  this  place,  that  the  opinion  or  decision  of  a  mediating 
power,  whether  the  mediation  be  proffered  or  invited,  is  of 
the  nature  of  advice,  or  rather  of  a  proposition  for  an  ami- 
cable adjustment  of  existing  differences  ;  which  proposition 
may  be  rejected  by  one  or  both  of  the  parties,  without  just 
offense  to  the  mediator.  [Kent,  Com.,  on.  Ayn.  Law,  vol.  1,  p. 
25 ;  Phillimore,  On  Int.  Law,  vol.  1  §  395 ;  Heffter,  Droit  Inter- 
national, §§  44-46  ;  Martens,  Precis  do  Droit  des  Gens,  §§  176, 
327,  330.) 

§  11.  But  if  such  proffered  or  invited  mediation  is  of  the 
nature  of  an  arbitration,  in  which  the  question  of  difference 
is  submitted  to  the  decision  of  the  mediating  power  as  an 
arbitrator,  with  an  agreement  to  abide  by  such  decision,  nei- 
ther party  can  properly  refuse  to  abide  by  the  result  of  the 
reference,  unless  it  be  shown  that  the  award  has  been  made 
in  collusion  with  one  of  the  parties,  or  that  it  exceeds  the 
terms  of  the  submission.  The  general  rules  governing  such 
arbitrations,  are  the  same  as  those  governing  arbitrations 
between  sovereign  and  independent  states,  which  will  be  dis- 
cussed in  another  chapter.  (Vide  Post,  ch.  xii,  §  7;  Phil- 
limore,  On  Int.  Law,  vol  1,  §  395  ;    Wheaton,  Elem.  Int.  Law^ 
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pt.  2,  cli.  1,  §  13  ;  Garden^  De  la  Diplomatie,  tome  1,  p.  436 ; 
Heffter,  Droit  International,  §§  44-46  ;  Bayneval,  Droit  de  la 
Nat.  et  des  Gens,  liv.  3,  ch.  22.) 

§  12.  But  suppose  the  award  has  been  made  without  collu- 
sion, and  has  been  confined  to  the  terms  of  the  submission, 
and  that  one  of  the  parties  should  refuse  to  abide  by  the 
decision,  although  both  agreed  to  do  so,  will  such  refusal 
juatify  the  mediating  power  in  employing  force  to  compel 
obedience  to  its  decision  ?  To  decide  this  question,  it  will 
be  necessary  to  inquire  into  the  particular  circumstance  of 
each  case.  The  arbitrator's  right  to  use  force,  in  order  to 
carry  his  decision  into  effect,  if  it  exist  at  all,  must  be 
deduced  from  the  terms  of  the  agreement  entered  into  by  the 
contracting  parties  to  the  submission.  It  does  not  result,  as 
a  necessary  consequence  of  his  undertaking  the  oifice  of 
arbitrator.  But  this  question  will  be  more  particularly  dis- 
cussed under  the  head  of  loars  of  intervention ;  we  are  here 
considering  only  the  general  right  of  pacific  interference,  or 
pacific  mediation,  in  the  internal  affairs  of  a  state.  ( Vide 
Post,  chapter  xiv,  §  12  ;  Phillimore,  On  Int.  Law,  vol.  1,  § 
395  ;  Heffter,  Droit  International,  §  45 ;  Rayneval,  Droit  de  la 
Nat.  et  des  Gens.  liv.  3,  ch.  22.) 

§  13.  There  are  certain  cases  where  the  very  character  of 
the  constitution  or  government  of  one  state  may  authorize 
the  interference  of  another  in  the  choice  of  its  rulers.  Such 
cases,  however,  are  mainly  confined  to  semi-sovereign,  or 
dependent  states.  But  the  states  of  the  church  have  usually 
been  regarded,  in  the  international  law  of  Europe,  as  sover- 
eign and  independent.  Nevertheless,  Austria,  France,  and 
Spain,  as  catholic  countries,  have  a  voice  in  the  election  of 
the  Pope,  who  is  the  temporal  sovereign  ot  the  Roman  states, 
as  well  as  the  supreme  Pontiff"  of  the  Roman  Catholic  church. 
But  if  these  spiritual  and  temporal  officers  should  be  sepa- 
rated, the  right  of  foreign  states  to  interfere  in  the  choice  of 
the  person  to  fill  the  office  of  civil  ruler,  might  well  be  ques- 
tioned. In  the  case  of  a  composite  state,  or  a  confedera- 
tion of  several  states,  the  right  of  one  state  to  interfere  in  the 
affairs  of  another,  or  of  the  supreme  government  to  interfere 
with  that  of  one  of  its  constituents,  will  depend  upon  the  con- 
stitation  or  plan  of  confederation ;  it  does  not  result  from 
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any  general  right  in  sovereign  states,  as  recognized  by  inter- 
national law.  {Wheaion,  JEJlem.  Int.  Law,  pt.  2,  ch.  1,  §§  13- 
16 ;  Mayer,  Corpus  Juris  Germ.,  lib.  2,  p.  196  ;  Kluber,  Droit 
des  Gens,  pt.  2,  tit.  1,  ch.  2  ;  Martens,  Precis  du  Droit  des  Gens, 
§  76  ;  Garden,  De  Diplomatie,  tome  1,  pt.  3,  §  6;  Heffter,  Droit 
International,  §§  40,  41 ;  Acte,  Final  du  Congress  de  Vienna,  art. 
74  ;   Constitution  of  the  United  States,  art.  3.) 

§  14.  Another  incident  to  the  sovereignty  of  a  state  is  its 
independence  of  every  other  in  its  legislative  power,  so  far 
as  such  independence  does  not  conflict  with  the  sovereign 
rights  of  other  states,  and  is  not  limited  or  modified  by  acts 
of  union  or  the  stipulations  of  treaty.  There  is,  however, 
properly  speaking,  no  conflict  in  laws  relating  to  public  inter- 
national jurisprudence,  so  long  as  each  sovereign  state  con- 
fines its  legislation  within  its  own  proper  and  legitimate  lim- 
its, that  is,  to  the  regulation  of  the  rights  and  duties  of  its  own 
subjects  inter  se,  and  in  their  relations  to  their  own  govern- 
ment. But  in  what  is  called  -private  international  law,  which 
regulates  the  rights  of  individuals  of  one  state  with  respect 
to  the  laws  and  institutions  of  other  states,  there  is  not  unfre- 
quently  a  conflict  oflaius.  A  consideration  of  this  subject  be- 
longs to  another  chapter.  (  Wheaion,  Diem..  Int.  Law,  pt.  2, 
ch.  2,  §  1 ;  Foelix,  Droit  International  Prive,  §  3 ;  Vide  Post, 
ch.  7,  §§  1  et  seq. ;  Poison,  Law  of  Nations,  sec.  5;  Garden,  De 
Diplomatie,  tome  1,  pt.  3,  §7;  Rayneval,  Droit  de  la  Nat.,  etc., 
liv.  1,  ch.  11 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  2,  tit.  1,  cap.  1.) 

§  15.  So,  also,  every  sovereign  state  is  independent  of  every 
other  in  the  exercise  of  its  judicial  power,  which,  subject  to 
the  exceptions  already  mentioned,  is  coextensive  with  its 
legislative  power.  At  the  same  time,  this  power  does  not 
embrace  cases  where  the  municipal  institutions  of  another 
nation  operate  within  its  territory,  as  in  cases  of  a  public  min- 
ister, a  foreign  fleet  or  army,  rights  of  exterritoriality  conceded 
by  treaty,  etc.  But  these  questions  will  be  more  particularly 
discussed  elsewhere.  ( Wheaton,  Mem.  Int.  Law,  pt.  2,  ch.  2, 
§  12  ;  Bynker shock,  De  Foro  Legal.,  cap.  3;  Casaregis,Discursus, 
Leg.,  pp.  136, 174;  The  Exchange  v.  3IcFaden,  7  Cranch.,  Rep., 
p.  135  ;  Garden,  De  Diplomatie,  tome  1,  pt.  3,  §  7 ;  JBello,  Dere- 
cho Internacional,  pt.  1,  cap.  4,  §4;  Rayneval,  Droit  de  la  Nat., 
etc.,  liv.  1,  ch.  11.) 
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§  16.  Every  sovereign  state  being  independent  of  all  others 
in  the  exercise  of  its  legislative  and  judicial  powers,  it  follows, 
as  a  necessary  consequence,  that  it  is  also  independent  of  all 
others  in  the  rewards  and  punishments  of  its  own  subjects. 
It  may  make  its  own  laws  defining  offenses,  organise  its  own 
tribunals  for  trying  them,  and  for  awarding  punishments  to 
its  own  subjects,  and  it  may  inflict  its  punishments  upon  its 
own  subjects  found  in  its  own  vessels  upon  the  high  seas,  or 
within  its  own  territorial  jurisdiction.  Moreover,  its  laws 
and  penalties  follow  its  citizens  into  all  places  and  all  coun- 
tries; but  it  can  neither  arrest  nor  punish  them  within  the 
territorial  j  urisdiction  of  a  foreign  state,  except  where  such  a 
right  is  conceded  by  treaty  stipulations.  {Bynkershoek,  De 
Foro  Legatonan,  cap.  2,  §  8 ;  Wheaion,  JElem.  Int.  Law,  pt.  2, 
cap.  2,  §  2 ,  Huberus,  Fraelect,  tome  2,  liv.  1,  tit.  3 ;  Wildman, 
Int.  Law,  vol.  1,  p.  60;  Hose  v.  Himely,  4  Cranch.  Rep.,  p. 
278 ;   Garden,  De  Biplomatie,  tome  l,pt.  3,  §  7.) 

§  17.  The  case  of  Martin  Koszta,  in  1853,  and  the  discus- 
sions resulting  from  his  seizure  and  forcible  release,  have 
given  to  the  foregoing  rule  of  international  law  a  prominent 
position  in  the  public  mind.  Koszta,  a  Hungarian  banished 
from  Austrian  dominions  for  political  offenses,  had  acquired 
a  domicil  and  taken  the  preliminary  steps  to  naturalization 
in  the  United  States.  While  thus  clothed  with  the  national 
character  of  the  United  States,  his  business  called  him  to  the 
Turkish  port  of  Smyrna,  where  he  was  seized  by  Austrian 
agents,  and  confined  in  an  Austrian  vessel  of  war,  the  Husza, 
preparatary  to  transportation  to  the  Austrian  port  of  Trieste. 
The  Turkish  authorities  not  only  disavowed  this  act  of  Aus- 
trian officials,  but  protested  against  their  conduct  as  in  viola- 
tion of  Turkish  sovereignty.  Under  these  circumstances,  the 
captain  of  the  United  States  vessel  of  war,  the  St.  Louis,  de- 
manded and  enforced  Koszta's  release  from  the  Austrian  ves- 
sel. Austria  not  only  demanded  a  disavowal  by  the  United 
States  of  the  acts  of  the  American  agents,  and  satisfaction  for 
what  she  deemed  an  offisnse  to  her  own  flag,  but  also  sent  a 
circular  to  other  European  courts,  complaining  of  the  rescue 
of  Koszta  as  a  violation  of  international  law.  All  these  alle- 
gations were  most  clearly  and  satisfactorily  disproved  in  the 
masterly  despatch  of  Mr.  Marcy,  the  American  Secretary  of 
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State,  to  the  Austrian  Charge  d' Affaires,  in  which  it  was 
shown  that  Austria  had  been  the  real  aggressor,  and  that  the 
United  States  had  made  no  intentional  encroachment  upon 
the  sovereign  territorial  rights  of  Turkey.  Had  that  power 
been  able  to  protect  the  integrity  of  her  soil  from  Austrian 
encroachment,  in  the  seizure  of  a  person  clothed  with  Ameri- 
can nationality,  there  would  have  been  no  occasion  for  the 
interpositioD  of  American  authority  for  the  protection  of  that 
person.  But  in  her  own  inability  to  protect  the  rights  of 
Americans  against  Austrian  aggression,  she  assented  to  and 
approved  the  acts  of  the  American  agents  in  doing  so  them- 
selves ;  and  certainly  if  she  was  satisfied,  others  had  no  right 
to  complain  in  a  matter  which  in  no  way  affected  them. 
Baron  de  Cussy,  in  reviewing  this  transaction,  has  not  duly 
considered  this  point,  nor  indeed  has  he  correctly  and  fully 
stated  the  true  facts  and  circumstances  of  the  case.  In  an- 
swer to  the  charge  of  a  violation  of  international  law  by  the 
United  States,  with  respect  to  Turkey,  Mr.  Marcy  said:  "Be- 
fore closing  this  communication,  the  undersigned  will  briefly 
notice  the  complaint  of  Austria  against  Captain  In  graham, 
for  violating  the  neutral  soil  of  the  Ottoman  Empire.  The 
right  of  Austria  to  call  the  United  States  to  an  account  for 
the  acts  of  their  agents,  affecting  the  sovereign  territorial 
rights  of  Turkey,  is  not  perceived,  and  they  do  not  acknow- 
ledge her  right  to  require  any  explanation.  If  anything  was 
done  at  Smyrna  in  derogation  of  the  sovereignty  of  Turkey, 
this  government  will  give  satisfactory  explanation  to  the 
Sultan  when  he  shall  demand  it,  and  it  has  instructed  its 
minister  resident  to  make  this  known  to  him.  He  is  the 
judge,  and  the  only  rightful  judge,  in  this  affair,  and  the  in- 
jured party  too.  He  has  investigated  its  merits,  pronounced 
judgment  against  Austria,  and  acquitted  the  United  States; 
yet,  strange  as  it  is,  Austria  has  called  the  United  States  to 
an  account  for  violating  the  sovereign  territorial  rights  of  the 
Emperor  of  Turkey."  {Marcy  to  Hulsemann,  Sept.  26th,  1853 ; 
Cong.  Doc,  33d  Cong.,  1st  sess.  Sen.,  Ex.  Doc.  N"o.  1;  Whea- 
ton,  Mem.  Int.  Law,  pt.  2,  ch.  2,  §  5,  note  (a);  Be  Cussy,  Droit 
Maritime,  liv.  2,  ch.  12,  §  12.) 

§  18.  Another  right  immediately  resulting  from  the  inde- 
pendence of  sovereign  states,  is  that  of  self-preservation.    This 
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is  one  of  the  most  essential  and  important  rights  incident  to 
state  sovereignty,  and  lies  at  the  foundation  of  ali  the  rest. 
It  is  not  only  a  right  with  respect  to  other  states,  but  a  duty 
with  respect  to  its  own  members,  and  one  of  the  most  solemn 
and  important  duties  which  it  owes  to  them.  "  The  right  of 
"self-preservation,"  says  Phillimore,  "is  the  first  law  of 
"  nations,  as  it  is  of  individuals.  A  society  which  is  not  in 
"  a  condition  to  repel  aggression  from  without,  is  wanting  in 
"its  principal  duty  to  the  members  of  which  it  is  composed, 
"and  to' the  chief  end  of  its  institution."  [Phillimore,  On 
Int.  Law,  vol.  1,  §  210  ;  Vatiel,  Droit  des  Gens,  lib.  1,  ch.  24, 
§  177 ;  Wheaton,  Mem.  Int.  Law,  pt.  2,  ch.  1,  §  2 ;  Poison, 
Laio  of  Nations,  sec.  5 ;  Martens,  Precis  du  Droit  des  Gens, 
§  116 ;  Garden,  De  Diplomatic,  tome  1,  pt.  3,  §  5  ;  Ortolan, 
Diplomatic  de  la  Mer,  liv.  1,  ch.  3.) 

§  19.  This  right  of  self-preservation  necessarily  involves 
all  other  incidental  rights  which  are  essential  as  means  to 
give  effect  to  the  principal  end.  And  other  nations  have 
no  right  to  prescribe  what  these  means  shall  be,  or  to  require 
any  account  or  explanation  of  the  conduct  of  a  sovereign 
state  in  this  respect,  except  so  far  as  their  own  peace  and 
safety  may  be  affected  or  threatened.  The  means  usually 
resorted  to  for  this  purpose  are  the  construction  of  fortifica- 
tions, the  organization  of  military  and  naval  forces,  and  the 
contraction  of  alliances  with  other  states.  "The  full  liberty 
of  a  nation  in  this  respect,"  says  Phillimore,  "  cannot,  as  a 
general  principle  of  international  law,  be  too  boldly  an- 
nounced or  too  firmly  maintained."  [Phillimore,  On  Int. 
Law,  vol.  1,  §  211 ;  Wheaton,  Elcm.  Int.  Law,  pi.  2,  ch.  2, 
§  2  ;  Poison,  Law  of  Nations,  sec.  5  ;  Martens,  Precis  du  Droit 
des  Gens,  §  117.) 

§  20.  But  the  exercise  of  these  incidental  rights  may  be 
modified  or  controlled  by  special  compacts  freely  entered 
into  with  other  states.  Thus,  by  the  treaties  of  1748,  and 
1763,  France  engaged  to  demolish  the  fortifications  of  Dun- 
kirk, and  this  stipulation,  so  humiliating  to  the  French 
nation,  was  not  effaced  till  the  treaty  of  1783.  Again,  by 
the  treaty  of  1815,  France  engaged  to  demolish  the  fortifica- 
tions of  Huningen,  and  never  to  renew  them  nor  to  replace 
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them  by  other  fortifications  within  three  leagues  of  the  city 
of  Basle.  By  the  treaty  of  1856,  between  Kussia,  Turkey, 
and  the  allies,  the  former  stipulated  to  relinquish  her  right 
to  construct  military-marine  arsenals,  and  to  maintain  a 
naval  force  in  the  Black  sea.  All  such  compacts,  when  freely 
entered  into,  are  binding,  notwithstanding  that  they  limit 
the  natural  rights  of  independent  states.  ( Wheaton^  Mem. 
Int.  Law,  pt.  2,  ch.  2,  §  2  ;  Martens,  Becueil  des  Traites,  tome 
2,  p.  469 ;  Poison,  Law  of  Nations,  sec.  5  ;  Phillimore,  On 
Int.  Law,  vol.  3,  Appendix,  pp.  828,  et  seq. ;  Ortolan,  Liplo- 
maiie  de  la  Mer,  tome  2,  App.,  special ;  Heffter,  Droit  Interna- 
tional, Appendice  ;   Le  Cussy,  Precis  des  Evenements,  ch.  12.) 

§  21.  These  incidental  rights  may  also  be  modified,  or  lim- 
ited, by  the  equal  and  corresponding  rights  of  other  states. 
If,  under  the  plea  of  self-defense,  a  nation  makes  extra- 
ordinary warlike  preparations,  inconsistent  with  pretended 
pacific  intentions,  and  threatening  to  the  peace  and  inde- 
pendence of  others,  such  threatened  states  may  very  properly 
demand  an  explanation,  and,  if  none  of  a  satisfactory  charac- 
ter is  given,  to  require  a  discontinuance  of  such  hostile 
demonstrations.  Such  hostile  preparations,  if  not  satisfacto- 
rily explained,  may  become  a  matter  of  serious  complaint, 
but  seldom,  if  ever,  in  themselves  alone  a  just  cause  of  war. 
(Phillimore,  On  Int.  Law,  vol.  1,  §  212 ;  Martens,  Precis  du 
Droit  des  Gens,  §  118  ;  Poison,  Law  of  Nations,  sec.  5;  Ortolan, 
Diplomatic  de  la  Mer,  liv.  1,  ch.  3.) 

§  22.  A  distinction,  however,  must  be  made  between  those 
means  and  preparations  for  self-defense,  which  are  exclu- 
sively defensive,  and  those  which,  from  their  nature,  may  also 
be  regarded  as  ofiensive.  Thus  an  extraordinary  increase  of 
the  military  and  naval  forces  of  a  state,  may  be  calculated 
to  alarm  other  nations  whose  peace  and  security  they  may 
appear  to  menace.  It  is,  therefore,  usual  under  such  circum- 
stances, to  require  and  to  receive  amicable  explanations  of 
such  warlike  preparations.  And  if  asked  for  in  a  proper 
tone  and  spirit,  the  explanation  cannot  be  properly  refused, 
without  giving  offense,  or,  at  least,  well-founded  cause  for 
suspicion.  [Phillimore,  On  Int.  Law,  vol.  1,  §§  212-13  ;  Mar- 
tens, Precis  du  Droit  des  Gens.,  §§  117,  118;  Pinhiero  Ferreira, 


94  International  Law. 

Com.  sur  Martens,  tome  1,  Kote  62 ;  Moser,  Versiich,  etc.,  t.  6, 
pp.  409,  413 ;  Gunther,  Europ.  Volkerrechi,  h.  1,  pp.  293-319 ;) 

§  23.  Not  so,  however,  with  respect  to  the  erection  and 
arming  of  fortifications,  which  are  essentially  means  ot 
defense  and  self-preservation.  That  such  works  are  of 
immense  assistance  in  carrying  on  military  and  naval  opera- 
tions against  others,  cannot  be  doubted,  but  they  cannot  of 
themselves  be  injurious  or  dangerous  to  foreign  powers. 
They,  therefore,  are  not  just  causes  of  complaint  by  others. 
The  same  may  be  said  of  military  schools,  and  a  general  dif- 
fusion of  military  education  and  military  science  among  the 
subjects  of  a  state.  They  are  legitimate  and  proper  means 
of  self-preservation,  which  every  sovereign  state  has  a  perfect 
right  to  use,  and  others  have  no  right  to  req^uire  an  account 
of  its  conduct  in  this  respect.  {Joniini,  Precis  de  VArt  de  la 
Guerre,  ch.  2,  sec.  1,  §  1 ;  Halleck,  Elm.  Mil.  Art  and  Science, 
ch.  3  ;  Phillimore,  On  Int.  Law,  vol.  1,  §  211.) 

§  24.  The  means  of  self-preservation  which  we  have  hith- 
erto considered  as  the  right  of  a  sovereign  state  to  resort  to, 
are  such  as  are  made  within  its  own  dominions,  or  on  the 
high  seas.  It  has  been  contended  by  some  that,  for  the 
same  reasons,  a  state  may  extend  its  precautionary  measures 
iviihout  its  own  territorial  limits  and  within  the  borders  of  a 
neighboring  state.  Mr.  Phillimore  describes  a  hypothetical 
case  which  would  come  under  this  pretended  rule  of  inter- 
national jurisprudence.  "  A  rebellion,  or  a  civil  commotion, 
it  may  happen,  agitates  a  nation ;  while  the  authorities  are 
engaged  in  repressing  it,  bands  of  rebels  pass  the  frontier, 
shelter  themselves  under  the  protection  of  the  conterminous 
state,  and  from  thence,  with  restored  strength  and  fresh 
appliances,  renew  their  invasions  upon  the  state  from  which 
they  have  escaped.  The  invaded  state  remonstrates.  The 
remonstrance,  whether  from  favor  to  the  rebels,  or  feebleness 
of  the  executive,  is  unheeded,  or,  at  least,  the  evil  complained 
of  remains  unredressed.  In  this  state  of  things,  the  invaded 
state  is  warranted  by  international  law,  in  crossing  the  fron- 
tier, and  in  taking  the  necessary  means  for  her  safety, 
whether  these  be  the  capture  or  dispersion  of  the  rebels,  or 
the  destruction  of  their  stronghold,  as  the  exigencies  of  the 
case  may  fairly  require."     This  is  certainly  a  very  extraordi- 
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nary  pretension ;  let  us  examine  the  reasons  by  which  it  has 
been  attempted  to  sustain  this  right  of  extra-territorial  juris- 
diction. (PhiUimore,  On  Int.  Law,  vol.1,  §213:  PhilUmore, 
Letter  to  Lord  Ashburton,  p.  27,  et  seq.) 

§  25  Mr.  Phillimore  has  himself  pointed  out  what  he  con- 
ceives to  be  the  principle  of  international  law,  from  w^hich  he 
derives  this  pretended  right  of  one  state  to  transgress  the 
borders  of  its  neighbor's  territory  in  time  of  peace,  not  as  an 
act  of  hostility,  but  as  a  kind  of  pacifico-belligerent  right  of 
territorial  violability ;  pacific  with  respect  to  the  state  whose 
territory  is  invaded,  and  belligerent  with  respect  to  the  par- 
ticular powers  and  places  attacked  or  destroyed.  "  Interna- 
tional law,"  he  says,  "considers  the  right  of  self-preservation 
as  prior  and  paramount  to  that  of  territorial  inviolability,  and, 
where  they  confiict,  justifies  the  maintenance  of  the  former, 
at  the  expense  of  the  latter  right."  The  words  of  the  same 
author,  in  another  place,  furnish  a  complete  answer  to  his 
argument,  viz :  "  The  policy  which  seeks  to  establish  one 
principle  of  international  law  upon  the  ruin  of  others,  has 
been,  and  always  must  be,  a  policy  as  fatal  to  the  lasting 
peace  of  the  world  as  the  attempt  to  promote  one  moral 
duty  at  the  expense  and  by  the  sacrifice  of  others,  is,  and 
must  be,  fatal  to  the  peace  of  an  individual/'  {Phillimore,  On 
International  Law,  vol.  1,  §§  213,  218,  398.) 

§26.  The  defect  of  Mr.  Phillimore's  argument,  consists  in 
the  assumption  of  a  false  principle  for  its  basis,  and  his  erro- 
neous premises  necessarily  lead  him  to  an  erroneous  conclu- 
sion. There  can  be  no  conflict  of  rights,  stricti  juris,  between 
states  in  time  of  peace.  l!^o  such  principle  is  admitted  in 
the  code  of  public  international  law.  It  is  a  maxim  of  that 
law,  that  every  right  is  followed  by  corresponding  duties  and 
obligations.  If,  therefore,  one  state  has  a  right  to  violate  the 
territory  of  a  neighbor,  in  time  of  peace,  for  what  it  sees  fit 
to  consider  the  purposes  of  self-defense,  that  neighbor  is 
bound  to  permit  its  territory  to  be  so  violated,  as  often  as  the 
other  party  may  conceive  that  the  necessity  exists.  But  it  is 
an  established  principle,  that  every  sovereign  state  has  a 
right  to  jjrotect  the  inviolability  of  its  own  territory,  and  that 
any  invasion  of  it  is  an  act  of  hostility,  which  may  be 
repelled  by  force.     So,  the  other  party  may  also  enforce,  with 
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arms,  if  need  be,  its  own  right  of  territorial  transgression, 
incident  to  its  paramount  right  of  self-defense  !  Here,  then, 
we  have  force  repelling  force  in  the  pacific  exercise  of  estab- 
lished public  international  rights !  This  is  the  legitimate 
and  necessary  consequence  of  Mr.  Phillimore's  argument.  Its 
defects  are  too  manifest  to  require  any  extended  discussion. 
Webster,  Off.  and  Dip.  Papers,  pp.  104-120, 140-222 ;  Philli- 
more.  On  Int.  Law,  vol.  1,  §  213,  218;  Wildman,  International 
Law,  yol.  1,  ch.  2.) 

§  27.  But  it  may  be  asked,  shall  the  state,  which  is  suffer- 
ing from  the  piratical  incursions  organized  in,  and  emanating 
from  a  neighboring  state,  do  nothing  in  self-defense,  and 
for  self-preservation  ?  Must  she  wait  till  the  invading  force 
crosses  her  own  borders,  before  she  can  attack  or  destroy  it  ? 
Not  at  all.  If  the  neighboring  state,  from  the  want  either  of 
the  will  or  of  the  ability,  neglects  to  prevent  such  excursions, 
or  to  suppress  such  organizations,  the  threatened  state  may 
cross  the  frontier  and  attack  or  destroy  the  threatened  dan- 
ger. But  the  act  is  one  of  hostility,  and  she  performs  it  in 
the  exercise  of  her  belligerent  rights,  not  in  the  exercise  of  a 
pacific  right  of  self-defense.  It  is  not  necessary  that  such 
act  should  be  preceded  by  a  declaration  of  war,  nor,  indeed, 
that  it  should  be  followed  by  a  public  and  solemn  war  in 
form  ;  nevertheless,  it  is  a  belligerent  act,  justifiable,  perhaps, 
by  the  circumstances  of  the  case  and  the  culpable  neglect  of 
the  other  party,  and,  as  such,  belongs  to  that  class  of  hostile 
operations  known  in  international  jurisprudence  as  imperfect 
war,  and  which  will  be  more  particularly  discussed  in  another 
chapter.  ( Wheaioyi,  Mem.  Int.  Law,  pt.  2,  ch.  1,  §  13  ;  Grotius, 
de  Jur.  Bel  ac  Pac,  lib  1,  cap.  3,  §  1 ;  Burlamaqui,  Droit  de 
la  Nat,  etc.,  tome  5,  pt.  4,  ch.  3  ;  Vattel,  Droit  des  Gens,  liv. 
2,  ch.  6,  §  72.) 
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CHAPTER    y. 

RIGHTS    OF    EQUALITY. 


CONTENTS. 

I  1.  Natural  equality  of  sovereign  states — I  2.  Consequences  of  this  equality  — 
§  3.  Titles  of  states  and  of  their  rulers  — g  4.  Effect  of  custom  and  treaty 
upon  rights  of  equality— ^5.  Case  of  the  Pope  and  Emperor  of  Ger- 
many —  ^6.  Rights  and  precedents  of  rulers  and  representatives  of  states  — 
g  7.  Examples  of  disputes,  and  the  mode  of  arranging  them  —  |  8.  Royal 
honors  —  ^9.  Emperors  and  kings  —  §10.  Monarchical  sovereigns  —  §11. 
Semi-sovereign  and  dependent  monarchical  states  — §  12.  Rank  of  repub- 
lics—  I  13.  General  rule  of  equality  and  precedence  —  §  14.  Usage  of  the 
alternat  —  §  15.  Language  of  diplomatic  intercourse  and  treaties  —  §  16. 
Military  and  maritime  ceremonials — ^17.  How  regulated  —  ^18.  Maritime 
ceremonials  in  the  narrow  seas  —  ^  19.  In  foreign  ports  and  on  the  high 
seas  —  ^20.  Treaties  respecting  salutes,  etc. —  g  21.  General  rules  estab- 
lished by  text-writers  —  ^  22.  Salutes  between  ships  and  forts  — g  23.  Ships 
in  foreign  ports  — §  24.  Regulations  as  to  salutes  in  the  British  navy— 
^25.  French  naval  regulations  —  j^  26.  Spanish  regulations  —  ^27.  U.S. 
army  and  navy  regulations  —  ^  28.  Difficulties  in  the  application  of  these 
rules  —  ^  29.  May  be  avoided  by  making  all  salutes  international. 

§  1.  "  Nations,"  says  Vattel,  "  composed  of  men,  and  con- 
sidered as  so  many  free  persons  living  together  in  the  state 
of  nature,  are  naturally  equal,  and  inherit  from  nature  the 
same  obligations  and  rights.  Power  or  weakness  does  not 
in  this  respect  produce  any  difference.  A  dwarf  is  as  much 
a  man  as  a  giant;  a  small  republic  is  no  less  a  sovereign 
state  than  the  most  powerful  kingdom."  In  other  w^ords, 
all  sovereign  states,  without  respect  to  their  relative  power, 
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are,  in  the  eye  of  international  law,  equal,  being  endowed 
with  the  same  natural  rights,  bound  by  the  same  duties,  and 
subject  to  the  same  obligations.  One  of  the  fundamental 
principles  of  public  law,  generally  recognized,  says  Sir 
William  Scott,  is  the  perfect  equality  and  independence  of 
all  distinct  states.  Relative  magnitude  creates  no  distinction 
of  right ;  relative  imbecility,  whether  permanent  or  casual, 
gives  no  additional  right  to  the  more  powerful  neighbor, 
and  any  advantage  seized  on  that  ground  is  mere  usurpation. 
This  is  the  great  foundation  of  public  law,  which  it  mainly 
concerns  the  peace  of  mankind,  both  in  their  political  and 
private  capacities,  to  preserve  inviolate.  {Vattel,  Droit  des 
Gens,  prelim,  §  18  ;  Phillimore,  On  Int.  Law,  vol.  1,  §§  168- 
169;  Guniher,  Europ,  Volkerrecht,  b.  1,  §§6,  7,  p.  284;  Poi- 
son, Law  of  Nations,  sec.  5 ;  The  Louis,  2  Dod.  Rep.,  p.  243 ; 
Wildman,  Int.  Law,  vol.  1,  p.  48  ;  The  Antelope,  10  Wheaton's 
Pep.,  p.  120  ;  Garden,  De  Diplomatie,  tome  1,  pp.  353,  et 
seq.;  Bowyer,  Universal  Public  Law,  ch.  23  ;  Heffter,  Droit 
International,  §  27  ;  Bello,  Derecho  Internacional,  pt.  1,  cap.  1, 
§  2  ;  Ortolan,  Diplomatie  de  la  Mer,  liv.  1,  ch.  2.) 

§  2.  A  necessary  consequence  of  this  equality  of  sovereign 
states  is  the  general  rule  of  public  law,  that,  "  whatever  is 
lawful  for  one  nation  is  equally  lawful  for  any  other ;  and 
whatever  is  unjustifiable  in  the  one  is  equally  so  in  the 
other."  Yattel,  in  discussing  the  sovereignty  and  indepen- 
dence of  states,  says  that  the  eflect  of  such  a  status  "  is  to 
produce,  at  least  externally  and  among  men,  a  perfect  equality 
of  rights  between  nations,  in  the  administration  of  their 
afiPairs  and  the  pursuit  of  their  pretensions,  without  regard 
to  the  intrinsic  justice  of  their  conduct,  of  which  others  have 
no  right  to  form  a  definitive  judgment;  so  that  what  is  per- 
mitted in  one  is  also  permitted  in  the  other,  and  they  ought 
to  be  considered,  in  human  society,  as  having  equal  rights." 
{Martens,  Precis  du  Droit  des  Gens,  §  125 ;  Vattel,  Droit  des 
Gens,  prelim.,  §  21 ;  Wheaton,  Elem.  Int.  Law,  pt.  2,  ch.  1, 
§  1 ;  Kluher,  Droit  des  Gens  Mod.,  §  36.) 

§  3.  Another  necessary  consequence  of  this  equality  is  the 
rule  that  all  sovereign  princes  and  states  may  assume  what- 
ever titles  of  dignity  they  think  fit,  and  may  exact  from  their 
own  subjects  the  corresponding  marks  of  honor.     But  their 
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recognition  by  other  states  is  not  a  matter  of  strict  right, 
especially  in  the  case  of  new  titles  of  higher  dignity  assumed 
by  sovereigns.  Thus,  the  royal  title  of  King  of  Prussia, 
assumed  by  Frederick  L,  in  1701,  was  not  acknowledged  by 
the  Pope  until  1786,  nor  by  the  Teutonic  knights  until  1792. 
So,  also,  the  title  of  Emperor  of  all  the  Russias,  assumed  by 
Peter  the  Great,  in  1701,  was  first  acknowledged  by  France 
in  1745,  by  Spain  in  1759,  and  by  Poland  in  1764.  A  similar 
delay  has  been  made  by  more  modern  states  in  the  recogni- 
tion of  the  new  titles  of  higher  dignity  assumed  by  sove- 
reigns of  other  states.  [Bello,  Derecho  Internacional,  pt.  1, 
cap.  18,  §  1 ;  Wheaton,  Eleiyi.  Int.  Law,  pt.  2,  ch.  3,  §  6  ; 
Ward,  Hist.  Law  of  Natioyis,  vol.  2,  pp.  245-248  ;  Kluber, 
Droit  des  Gens  Mod.,  pt.  1,  tit.  1,  ch.  2,  §  107,  note  ;  Flassan, 
Hist,  de  la  Dip.  Fran.,  liv.  2,  pp.  328-364 ;  Vatiel,  Droit  des 
Gens,  liv.  2,  ch.  3,  §§  41,  43 ;  Poison,  Law  of  Nations,  sec.  5  ; 
Phillimore,  On  Int.  Law,  vol.  2,  §  30 ;  Rayneval,  Inst,  du  Droit 
Nat.,  liv.  2,  ch.  15  ;  Heffter,  Droit  International,  §  53.) 

§  4.  Where,  however,  we  wish  to  promote  a  friendly  inter- 
course with  another  nation,  or  to  have  another  state  recog- 
nize the  titles  we  have  conferred  on  our  public  ofiicers,  we 
cannot  very  well  refuse  to  acknowledge  those  which  it  has 
given  to  its  rulers ;  so,  also,  with  respect  to  honors  and  dis- 
tinctions claimed  as  due  to  such  rulers,  policy,  friendship 
and  fear  have  not  unfrequently  induced  certain  states  to 
yield  the  precedency  to  others.  This  has  caused  the  estab- 
ment  in  Europe,  at  different  periods,  of  different  regulations 
with  respect  to  foreign  ceremonial.  This  ceremonial  is 
founded,  in  part,  upon  custom,  and,  in  part,  upon  the  stipu- 
lations of  conventions  and  treaties.  There  can  be  no  doubt 
that  the  natural  equality  of  sovereign  states  may  be  modi- 
fied by  the  consent  which  is  implied  from  constant  usage, 
or  by  positive  compacts  voluntarily  entered  into,  so  as  to 
entitle  one  state  to  a  superiority  over  another,  in  respect  to 
external  matters,  such  as  rank,  titles,  and  other  ceremonial 
distinctions.  ( Wheaton,  Mem,  Int.  Laio,  pt.  2,  ch.  3,  §  1 ; 
Martens,  Freds  du  Droit  des  Gens,  §§  125, 126 ;  Vattel,  Droit 
des  Gens,  liv.  2,  ch.  3,  §  37  ;  Ortolan,  Diplomatie  de  la  Mer, 
liv.  1,  ch.  3 ;  Bello,  Derecho  Internacional,  pt,  1,  cap.  18,  §  1.) 
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§  5.  Thus  the  catholic  powers  concede  the  precedency  to 
the  Pope,  as  the  visible  head  of  the  church  ;  hut  Eussia,  and 
the  protestant  states  of  Europe,  consider  him  only  as  a  sove- 
reign prince  in  Italy,  and,  as  such,  entitled  to  royal  honors, 
but  not  to  any  precedency  from  his  rank  as  sovereign  pon- 
tiff. The  Emperor  of  Germany,  under  the  former  constitu- 
tion of  the  empire,  was  entitled  to  precedence  over  all  other 
temporal  princes,  as  the  supposed  successor  of  Charlemagne, 
and  of  the  Caesars,  but  the  claim  is  considered  to  have  been  lost 
by  the  dissolution  of  the  Germanic  Constitution,  and  the  new 
organization  of  the  Austrian  Empire.  ( Wheaton,  Elem.  Int. 
Law,  pt.  2,  ch.  3,  §  3  ;  3Iariens,  Precis  du  Droit  des  Gens,  §  132  ; 
Kluber,  Droit  des  Gem,  pt.  2,  tit.  1,  ch.  3,  §  95 ;  Vattel,  Droit 
des  Gens,  liv.  2,  ch.  3,  §  40 ;  Poison,  Law  of  Nations,  sec.  5  ; 
Gunther,  Etirojp.  Volkerrecht,  b.  1,  p.  222 ;  Pello,  Dereeho  Inter- 
nacional,  pt.  1,  cap.  18,  §  3.) 

§  6.  The  sovereign,  or  ruler  of  a  state,  is  considered,  in 
international  law,  as  representing,  in  his  person,  its  sovereign 
dignity.  It  matters  not  whether  he  is  a  monarch  or  a  presi- 
dent, whether  he  is  the  de  facto  or  the  dejure  head  of  a  nation, 
(if  he  has  been  duly  recognized  as  such,)  custom  has  invested 
his  person  with  certain  international  rights,  as  the  represen- 
tative of  his  state.  He  is  therefore  entitled  to  the  precedence 
and  honor  due  to  the  nation  of  which  he  is  the  ruler.  But  as 
sovereigns  and  rulers  seldom  meet  in  council,  questions  of 
this  kind  do  not  often  arise  between  them  individually. 
There,  however,  were  no  less  than  ^ve  such  congresses 
between  1814  and  1821,  viz:  the  congress  of  Vienna,  1815; 
of  Aix-la-  Chapelle,  1818  ;  of  Troppau,  1820  ;  of  Verona,  1820; 
and  of  Laybach,  1821.  As  all  matters  of  etiquette  and  prece- 
dency in  such  congresses  are  usually  arranged  before  the  meet- 
ing of  the  sovereigns,  questions  of  precedence  are  not  likely 
to  arise  in  the  congress  itself.  Difficulties  of  this  kind,  in 
former  times,  not  unfrequently  arose  between  public  minis- 
ters who  were  considered  as  representing  the  sovereignty  of 
their  respective  states,  and  who  consequently  claimed  honors 
which  others  were  unwilling  to  concede.  This  led  to  serious 
disputes,  which  were  sometimes  attended  with  fatal  conse- 
quences. {Phillimore,  On  Int.  Law,  vol.  2,  §§  39,  101,  102; 
Heffier,  Droit  International,  §  55 ;    Wildman,  Int.  Law,  vol.  1, 
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p.  38 ;  Vattel,  Droit  des  Gens,  liv,  1,  ch.  3,  §  40 ;  Grotius,  de 
Jur.  Bel.  ac  Pac,  lib.  1,  cap.  7,  §  3 ;  JBello,  Derecho  Interna- 
Clonal,  pt.  1,  cap.  18,  §  3 ;  De  Cussy,  Precis  des  Ecenements, 
passim.) 

§  7.  We  find  numerous  examples  of  these  disputes  in  Euro- 
pean diplomacy  of  past  ages,  some  of  a  serious  character,  and 
others  exceedingly  ludicrous.  Thus,  at  the  public  entry  of 
the  Swedish  ambassador  into  London,  a  contest  for  prece- 
dence took  place  between  the  French  and  Spanish  ambassa- 
dors, which  was  attended  with  loss  of  life  on  both  sides,  and 
probably  would  have  led  to  war,  if  the  king  of  Spain,  who 
was  interested  in  maintaining  peace  with  France,  had  not 
made  such  concessions  as  to  satisfy  the  pride  of  Louis  XIY. 
Again,  the  ambassadors  of  two  Italian  princes  met  on  the 
bridge  at  Prague,  and  as  neither  would  give  way,  they  stood 
for  the  greater  part  of  the  day,  face  to  face,  exposed  to  the 
jeers  of  the  crowd  collected  by  the  strangeness  of  the  spec- 
tacle. Such  disputes,  sometimes  serious  and  sometimes  ludic- 
rous, have  led  to  the  adoption,  at  different  times,  of  certain 
conventional  rules  of  etiquette  and  precedence.  These 
rules  are  binding  only  upon  those  who  have  agreed  to  them. 
They,  however,  serve  as  a  basis  for  the  adjustment  of  any 
disputes  which  arise  between  others  who  are  not  parties  to 
these  conventional  agreements.  [Bynkershoek,  Quaest.  Jur. 
Pub.  lib.  2,  ch.  9  ;  Wicquefort,  l' Ambassadeur,  etc.,  liv.  1,  §  24 ; 
Wildman,  Int.  Laic,  vol.  1,  ch.  3;  Ward,  Laio  of  Nations,  yo\. 
2,  pp.  458,  et  seq ;  Villefort,  Privileges  Diplomatiques,  passim.) 

§  8.  The  customary  law  of  European  nations  has  attributed 
to  certain  states  what  are  called  royal  honors,  which  entitle 
the  states,  by  whom  they  are  possessed,  to  precedence  over 
all  others  who  do  not  enjoy  the  same  rank,  with  the  exclu- 
sive privilege  of  sending  to  other  states  public  ministers  of 
the  first  rank,  together  with  other  distinctive  titles  and  cere- 
monies. Among  the  princes  who  enjoy  these  honors,  dif- 
ferences have  arisen  with  respect  to  relative  rank  and  prece- 
dence ;  but  these  questions  are  now  mostly  settled  by  usage 
and  treaty  stipulations,  and  where  not  thus  settled,  they  are 
regarded  as  of  very  little  importance,  or  at  least,  of  not  suffi- 
cient consequence  to  lead  to  very  serious  national  differences 


102  International  Law. 

or  discussions.  (  Wheaton,  Mem.  Int.  Law,  pt.  2,  ch.  3,  §  2 ; 
Vaitel,  Droit  des  Gens,  liv.  2,  ch.  3,  §  38 ;  Martens,  Precis  du 
Droit  des  Gens,  §  129  ;  Kluber,  Droit  des  Gens,  §§  91,  92  ;  Heff- 
ier,  Droit  International,  §§  28,  53 ;  Martens,  Becueil.  Supplem., 
tome  4,  pp.  33-340  ;  Martens,  Guide  Diplomatique,  §  64 ;  Gar- 
den, De  Dijdomatie,  tome  1,  p.  355.) 

§  9.  The  title  of  emperor,  from  the  historical  associations 
connected  with  it,  was  formerly  considered  as  the  most  emi- 
nent and  honorable  among  all  sovereign  titles  ;  but  it  is  not 
now  regarded  by  other  crowned  heads  as  conferring  any  pre- 
rogative or  precedence  over  monarchical  sovereigns  of  another 
name,  ruling  states  of  equal  rank  and  dignity.  The  title  of 
king  is  now  considered  as  equal  in  every  respect  to  that  of 
emperor.  In  line,  the  inliuence  and  importance  of  the  sov- 
ereign, result  rather  from  the  rank  and  importance  of  the 
state,  than  from  the  name  and  nature  of  the  title  conferred 
upon  its  ruler.  ( Wheaton,  Mm.  Int.  Laio,  pt.  2,  ch.  3,  §  6 ; 
Martens,  Precis  du  Droit  des  Gens,  §127;  Kluber,  Droit  des 
Gens  Mod.,  §95;  Vattel,  Droit  des  Gens,  liv.  2,  ch.  3,  §40; 
Poison,  Laiv  of  Nations,  sec.  5  ;  Martens,  Guide  Diplomatique, 
§§  Q5,  QQ.) 

§  10.  Among  monarchical  sovereigns,  those  who  enjoy  royal 
honors,  but  are  not  crowned  heads,  concede  the  preference, 
on  all  occasions,  to  emperors  and  kings;  and  the  princes  w^ho 
do  not  enjoy  royal  honors,  yield  the  precedence  to  those  who 
are  entitled  to  them.  This  rule  is  based  on  the  consent  of 
the  parties  themselves,  and  does  not  extend  to  their  intercourse 
with  other  states.  That  is,  a  state  whose  ruler  does  not  wear 
a  crown,  may  give  precedence  to  one  which  does,  but  this 
concession  does  not  preclude  the  same  state  from  claiming 
equal  rank  with  a  third  power  which  contests  the  right  of 
precedence  with  the  state  to  which  it  had  yielded  that  honor. 
( Wheaton,  Mem.  Int.  Law,  pt.  2,  ch.  3,  §  3 ;  Kluber,  Droit  des 
Gens,  pt.  2,  tit.  2,  ch.  3,  §  98 ;  Poison,  Law  of  Nations,  §  5 ; 
Phillimore,  On  Int.  Law,  vol.  2,  §  41 ;  Martens,  Guide  Diploma- 
tique, §§  Q^,  QQ ;  Heffter,  Droit  International,  §  53.) 

§  11.  In  all  matters  of  ceremony  and  etiquette,  the  repre- 
sentatives of  semi-sovereign  or  dependent  monarchical  states 
rank  below  the  representatives  of  sovereign  and  independent 
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monarchical  states,  and,  of  course,  and  as  a  matter  of  neces- 
sity, below  those  of  the  state  on  which  they  are  dependent, 
or  whose  protection  or  suzeraineie  they  claim  or  acknow- 
ledge. But  where  third  parties  are  concerned,  their  relative 
rank  must  be  determined  by  other  considerations;  and  they 
may  even  take  precedence  of  states  completely  sovereign,  as 
was  the  case  with  the  electors  under  the  former  constitution 
of  the  Germanic  empire,  in  respect  to  other  princes  not  enti- 
tled to  royal  honors.  ( Wheaton,  Elem,  Int.  Law,  pt.  2,  ch.  3, 
§  3 ;  Heffter,  Droit  International,  §§  28,  41,  53 ;  Poison,  Law  of 
Nations,  sec.  5 ;  Home,  on  Diplomacy,  sec.  1 ;  Garden,  De  Diplo- 
maiie,  liv.  5,  §§  2  et  seq. ;  Martens,  Manuel  Diplomatique,  ch.  1.) 

§  12.  It  will  be  observed  that  these  regulations  for  deter- 
mining the  relative  rank  of  states,  or  of  their  representatives, 
established  in  part  by  usage  and  custom,  and  in  part  by  the 
Congress  of  \^ienna  in  1815,  relate  exclusively  to  monarchi- 
cal sovereigns.  An  abortive  attempt  was  made  at  the  same 
congress,  to  classify  the  different  states  of  Europe,  with  a 
view  to  determine  their  relative  rank.  A  committee  was 
appointed  for  this  purpose  in  December,  1814;  their  report 
was  discussed  in  February,  1815,  and  its  adoption  indefinitely 
postponed,  doubts  having  arisen  with  respect  to  the  proposed 
classification,  and  especially  as  to  the  rank  assigned  to  repub- 
lics. It  therefore  appears  that  republics  have  no  definitive  rank 
assigned  to  them  by  the  rules  of  ceremonial  etiquette  in  Eu- 
rope, in  the  intercourse  of  their  representatives  with  those  of 
monarchical  sovereigns.  {Bello,  Derecho  Internacional,  pt.  1, 
cap.  18,  §  3;  Wheaton,  Elem.  Int.  Laio,  pt.  2,  ch.  3,  §  3;  Klu- 
her,  Acten  des  Weiner  Congresses,  tome  8,  pp.  98-116 ;  Poison, 
Law  of  Nations,  sec.  5 ;  Phillimore,  on  Int.  Law,  vol.  2,  §§  41, 
43;  Martens,  Precis  dii  Droit  des  Gens,  §§133,  135.) 

§  13.  It  may  be  stated,  as  a  general  rule  resulting  from  the 
natural  equality  of  states  as  members  of  an  universal  com- 
munity, and  subject  alike  to  the  same  general  code  of  inter- 
national jurisprudence,  that  all  sovereign  states,  no  matter 
what  may  be  their  form  of  government,  are  equal  before  the 
law,  and  no  one  can  claim  any  superiority  or  precedence 
over  another.  Republics  are,  therefore,  entitled  to  the  same 
rank  as  monarchies,  unless  they  themselves  have  yielded 
their  natural  right  of  equality  and  conceded  the  precedence 
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to  others.  Formerly,  the  Roman  Republic  considered  all 
kings  as  very  far  beneath  it ;  but  when  the  monarchs  of 
Europe  found  none  but  feeble  republics  to  oppose,  they  dis- 
dained to  admit  them  to  an  equality.  ISTevertheless,  the 
powerful  Republics  of  Venice  and  of  the  United  Provinces 
assumed  the  honors  of  crowned  heads.  Cromw^ell  would  not 
allow  the  slightest  mark  of  honor  which  had  been  paid  to  the 
representatives  of  the  monarchy  to  be  omitted  toward  those 
of  the  Republic  of  England.  In  the  treaties  between  the 
French  Republic  and  the  other  European  Powers,  it  was 
expressly  stipulated  that  the  same  ceremonials,  as  to  rank 
and  etiquette,  which  had  been  observed  before  the  revolu- 
tion of  1789,  should  be  continued  between  them.  The  states 
of  Europe  observed  the  same  rule  toward  the  recent  Repub- 
lic of  France.  The  United  States  of  North  America,  the  Ger- 
manic Confederation,  and  Switzerland  (collectively,  not  in  its 
individual  cantons,)  have  been  considered  as  entitled  to  the 
same  rank  as  the  monarchical  states  of  Europe.  (  Vattel,  Droit 
des  Gens,  liv.  2,  ch.  3,  §  38  ;  Wheaion,  Mem.  Int.  Law,  pt.  2, 
ch.  3,  §  3  ;  Fhitlimore,  On  Int.  Law,  vol.  2,  §  41 ;  Poison,  Law 
of  Nations,  sec.  5;  Wildman,  Int.  Laio,  vol.  1,  pp.  38,  88; 
Martens,  Precis  du  Droit  des  Gens,  §  133  ;  Garden,  De  Diplo- 
matie,  tome  1,  p.  367  ;  Martens,  Guide  Diplomatique,  tome  2, 
ch.  2 ;  Bello,  Derecho  Internacional,  pt.  1,  cap.  18,  §  3.) 

§  14.  Where  the  rank  of  different  states  is  equal  or  unde- 
termined, resort  has  sometimes  been  had  to  the  usage  of  the 
alternat,  as  it  is  called,  by  which  the  rank  and  places  of  dif- 
ferent powers  is  changed  from  time  to  time,  either  in  a  cer- 
tain regular  order,  or  one  determined  by  lot.  Thus,  in 
drawing  up  public  treaties  and  conventions,  it  is  the  usage 
of  certain  powers  to  alternate,  both  in  the  preamble  and  the 
signatures,  so  that  each  power  occupies,  in  the  copy  intended 
to  be  delivered  to  it,  the  first  place.  Another  expedient, 
sometimes  resorted  to  in  order  to  avoid  controversies  res- 
pecting the  order  of  signatures  to  treaties  and  other  public 
acts,  is  that  of  signing,  in  the  alphabetical  order  of  the  names 
of  the  respective  states  which  are  parties  to  these  acts,  the 
French  alphabet  being  adopted  for  that  purpose.  Thus,  at 
the  Congress  of  Vienna,  in  1815,  the  plenipotentiaries  signed 
in  the  following  order :  Austria,  Denmark,  Espagne  (Spain,) 
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France,  Great  Britain,  Prussia,  Eussia,  Sweden  ;  but  it  was 
distinctly  understood,  at  the  time,  that  this  practice  was  not 
to  be  taken  as  derogating  from  the  ancient  usage  of  the 
alternat.  {Wheaton,  Mem.  Int.  Law,  part.  2,  ch.  3,  §4;  Mar- 
tens, Guide  Diplomatique,  tome  1,  §§  37-41 ;  Poison,  Law  of 
Nations,  sec.  5  ;  Fhillimore,  On  Int.  Law,  voh  2,  §§  42,  43  ; 
Bello,  Derecho  Internacional,  pt.  1,  cap.  18,  §  3.) 

§  15.  At  one  time  the  Latin  language  was  used  as  a  mat- 
ter of  general  convenience  in  the  diplomatic  intercourse 
between  the  different  nations  of  Europe.  Toward  the  end 
of  the  fifteenth  century,  the  preponderance  of  Spain  contribu- 
ted to  the  general  diffusion  of  the  Castillian  tongue  as  the 
ordinary  medium  of  political  correspondence.  This,  again, 
in  the  age  of  Louis  XIV.,  was  superseded  by  the  French  lan- 
guage, which  became  the  almost  universal  diplomatic  idiom 
of  the  civilized  world.  The  primitive  equality  of  states 
authorized  each  nation  to  make  use  of  its  own  language  in 
treating  with  others,  and  this  right  is  still  preserved  in  the 
practice  of  many  states;  each  carrying  on  its  diplomatic  cor- 
respondence in  its  own  language,  and  treaties  between  them 
being  written  in  their  respective  languages  in  parallel  col- 
umns. Where  the  states  which  enter  into  negotiation  or 
treaty  have  a  common  language,  they  generally  make  use  of 
it  in  their  transactions  with  each  other.  (Fhillimore,  On  Int. 
Laiv,  vol.  2,  §  41  ;  Wheaton,  Mm.  Lit.  Law,  pt.  2,  ch.  3,  §  5 ; 
Poison,  Law  of  Nations,  sec.  5  ;  Home,   On  Diplomacy,  §  50.) 

§16.  The  usage  of  nations  has  established  certain  military 
and  maritime  ceremonials  to  be  observed,  either  on  the  ocean 
between  ships,  or  in  ports  between  ships,  and  between  ships 
and  forts,  or  on  land  between  armies,  forts,  millitary  and 
naval  officers,  and  in  the  military  honors  to  be  paid  to  high 
civil  officers.  Among  these  is  the  salute  by  striking  the  flag, 
or  the  sails,  or  by  tiring  a  certain  number  of  guns,  etc. 
These  are  matters  of,  perhaps,  trivial  importance  in  them- 
selves, but  their  due  observance  facilitates  the  amicable 
intercourse  of  nations,  and  their  neglect  frequently  leads 
to  international  differences,  dissensions  and  enmities,  which 
have  sometimes  terminated  in  long  and  bloody  wars.  ( Whea- 
ton, Elm.  Int.  Law,  pt.  2,  ch.  3,  §  7 ;  Bynkershoek,  de  Dominio 
Maris,  cap.  2,  §  4 ;  Martens,  Precis  du  Droit  des  Gens,  §  158  ; 


106  International  Law. 

Kluber,  Droit  des  Gens  Mod.,  §§  117-122  ;  Pkillimore,  On  Int. 
Lmv,  vol.  2,  §  34 ;  Ortolan,  Diplomatie  de  la  Mer,  liv.  2,  ch.  15 ; 
Heff'ter,  Droit  International,  §  32 ;  De  Cussy,  Droit  Maritime, 
liv.  1,  tit.  2,  §  61.) 

§  17.  Every  sovereign  state  has  the  exclusive  right,  in  vir- 
tue of  its  independence  and  equality,  to  regulate  the  ceremo- 
nies to  be  observed  within  its  own  territorial  jurisdiction. 
This  extends  to  the  ceremonials  between  its  own  ships  on 
the  high  seas,  and  to  the  honors  to  be  rendered  by  them  to 
foreign  ships  on  the  high  seas,  and  to  ships  and  to  fortresses 
in  foreign  ports.  Regulations  for  determining  these  ceremo- 
nies, and  the  reciprocal  honors  to  be  rendered  by  one  nation 
to  another,  are  established  by  municipal  ordinances,  by  usage, 
and  by  the  stipulations  of  treaties.  ( Wheaton,  Mm.  Int.  Law, 
pt.  2,  ch.  3,  §  7 ;  Bynkershoek,  De  Dominio  Maris,  cap.  2,  §  4  ; 
Martens,  Precis  du  Droit  des  Gens.  Mod.,  §  159 ;  Kluber,  Droit 
des  Gens.  Mod.,  §§117-122;  Heffter,  Droit  International,  §§  32, 
197 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  11 ;  De 
Cussy,  Droit  Maritime,  liv.  1,  tit.  2,  §  62  ;  Ortolan,  Diplomatic 
de  la  Mer,  liv.  2,  ch.  15.) 

§  18.  Questions  of  territorial  jurisdiction,  or  dominion  over 
the  narrow  seas,  have  not  unfrequently  given  rise  to  conten- 
tions with  respect  to  the  maritime  honors  to  be  rendered  to 
the  flag  of  the  state  claiming  such  dominion,  by  the  vessels 
of  others  who  denied  its  pretentions  to  such  supremacy. 
This  kind  of  supremacy  was  claimed  by  Great  Britain  over 
the  narrow  seas,  and  by  Denmark  over  the  sound  and  belts 
at  the  entrance  of  the  Baltic  sea,  and  serious  international 
difficulties  resulted  in  former  times  with  respect  to  the  for- 
malities and  maritime  honors  required  by  these  states,  and 
the  neglect  or  refusal  of  others  to  observe  or  render  them. 
But  these  peculiar  formalities,  formerly  required  by  j>articu- 
lar  states,  in  particular  places  where  their  dominion  was  dis- 
puted, are  now,  either  entirely  suppressed,  or  modified  and 
regulated  by  treaty  stipulations.  (Phillimore,  On  Int.  Law, 
vol.  2,  §  44 ;  Wheaton,  Elm.  Int.  Law,  pt.  2,  ch.  3,  §  7  ;  Schle- 
gel,  Staats  Recht  des  K.  D.,  Th.  1,  p.  412 ;  Martens,  Nouveau 
Recueil,  tome  8,  p.  72  ;  Ortolan,  Dip.  de  la  Mer,  liv.  2,  ch.  15 ; 
Chitty,  Commercial  Law,  vol.  2,  p.  324 ;  Heffter,  Droit  Interna- 
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tional,  §  197  ;  Be  Cussy,  Droit  Maritime,  liv.  1,  tit.  2,  §  62 ;  liv. 
2,  ch.  29 ;   Garden,  De  Diplomatie,  liv.  3,  §  2.) 

§  19.  I^ot  only  in  the  narrow  seas,  but  also  upon  the  ocean, 
when  the  ships  of  different  nations  happened  to  meet,  serious 
questions  sometimes  arose  with  respect  to  the  time  and  char- 
acter of  reciprocal  salutes.  Ortolan  has  given  us  numerous 
instances  of  these  difficulties  and  disputes,  which  not  uufre- 
quently  terminated  in  actual  war.  As  the  lowering  of  the 
flas*  was  considered  an  act  of  humiliation,  the  custom  was 
entirely  dispensed  with  about  the  middle  of  the  eighteenth 
century,  and  salutes  were  confined  to  the  firing  of  cannon. 
IN'evertheless,  the  vessels  of  the  great  powers  for  a  long  time 
refused  to  salute  those  of  the  smaller  states,  and  those  of 
crowned-heads,  on  entering  ports  and  harbors  of  republics, 
required  the  forts  of  the  latter,  (contrary  to  ordinary  rule,)  to 
salute  first.  Thus  the  ordonnance  of  Louis  XIY.,  published 
April  15th,  1689,  directed  French  ships  of  war  to  require 
salutes  from  foreign  vessels,  "in  whatever  seas,  or  on  what- 
ever coasts  they  might  meet."  French  ships  of  war,  carrying 
the  fiag  of  admiral,  vice  admiral,  rear  admiral,  "corvettes  et 
flammes,"  were  to  salute  first  the  maritime  places  a^nd  princi- 
pal fortresses  of  kings;  that  the  places  of  Corfu,  Zante,  and 
Cephalonia,  belonging  to  the  Republic  of  Venice,  and  those  of 
Nice  and  Villafranca,  belonging  to  the  Duke  of  Savoy,  were 
to  be  saluted  first  by  vessels  carrying  the  flag  of  a  vice  admiral ; 
but  they  were  to  require  the  other  places  and  principal  forts 
of  all  other  princes  and  republics  to  salute  first  the  admiral 
and  vice  admiral.  As  early  as  1667,  the  French  fleet  had 
required  the  fortress  ot  Leghorn  to  salute  first,  but  the  Grand 
Duke  of  Tuscany  had  protested  against  this  pretention.  All 
French  vessels  carrying  flags  inferior  to  those  of  admiral  and 
vice  admiral,  were  to  salute  first  maritime  places  and  princi- 
pal fortresses.  Where  the  first  salute  was  given  by  an  admi- 
ral or  vice  admiral,  it  was  to  be  returned  gun  for  gun,  where 
given  by  a  vessel  of  lower  grade,  it  was  to  be  returned  by  a 
less  number  of  guns,  according  to  the  rank  of  the  commander. 
A  return  sulute  by  a  vice  admiral,  was  to  be  given  gun  for 
gun.  Other  sovereigns  made  pretentions  equall}^  absurd 
against  the  smaller  powers.  The  King  of  Spain,  Philip  IL, 
forbid  all  Spanish  vessels  carrying  the  arms  of  Spain,  to  lower 
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their  flag  to  foreign  vessels,  or  to  first  salute  the  cities  and 
fortresses  of  other  sovereigns.  But  all  these  pretentions 
were  finally  abandoned  in  the  course  of  the  eighteenth  cen- 
tury, and  vessels  of  difierent  states  saluted  each  other  with- 
out any  reference  to  the  relative  character  or  power  of  their 
several  governments,  the  salutes  being,  by  general  consent, 
divested  of  all  idea  of  domination  or  supremacy.  {JDe  Cussy, 
Droit  Maritime,  liv.  1,  tit.  2,  §  62 ;  liv.  2,  ch.  28  ;  Ortolan,  Dip- 
lomatie  de  la  ller,\iv.  2,  ch.  15  ;  Chirac,  Us  et  Coutum.es  de  la 
Mer,  p.  513 ;  Bouchard,  Theorie  des  Iraites  de  Commerce,  p. 
427  ;  U Hauterive  et  de  Cussy,  Recueil  de  Traites,  etc.,  tome  2, 
pt.  5,  p.  70 ;  Martens,  Precis  du  Droit  des  Gens,  §  158-160 ; 
Martens,  Guide  Diplomatique,  §  68  ;  Garden,  De  Diplomatic, 
tome  1,  pp.  406,  et  seq. ;  Heffter,  Droit  Internotional,  §  197.) 

§  20.  Of  the  treaties  entered  into  between  different  states, 
respecting  salutes,  we  will  refer  to  the  following.  By  article 
nineteen  of  the  treaty  of  August  30th,  1721,  between  Russia 
and  Sweden,  it  was  stipulated  that  there  should  be  a  reciprocity 
in  the  number  of  guns  to  be  fired  by  vessels  passing  Russian 
and  Swedish  fortresses.  By  the  treaty  of  January  11th, 
1787,  between  France  and  Russia,  it  was  stipulated  that,  in 
order  to  avoid  all  the  difficulties  to  which  the  flags  and  diffe- 
rent grades  of  officers  might  give  rise,  there  should  be  no 
salutes  between  the  vessels  of  the  two  nations,  either  on  the 
high  seas  or  in  port.  By  article  ten  of  the  treaty  of  January 
17th,  1787,  between  Russia  and  the  Two  Sicilies,  it  was  stip- 
ulated that  there  should  be  a  perfect  equality  between  the 
two  powers,  with  respect  to  maritime  salutes.  Two  vessels 
meeting  upon  the  high  sea,  that  commanded  by  an  officer  of 
the  lower  rank  was  to  salute  first,  the  salute  to  be  returned 
gun  for  gun;  if  the  commanders  should  be  of  equal  rank, 
no  salute  was  to  be  given  by  either  party.  In  entering  a 
port  where  there  was  a  garrison,  the  usual  salute  was  to  be 
given,  and  returned  gun  for  gun;  ^'excepting,  however,  the 
residence  of  the  respective  sovereigns,  where,  according  to 
general  usage,  this  salute  is  not  given  by  either  party."  By 
the  treaty  of  November  11th,  1730,  between  Russia  and  Den- 
mark, concluded  for  an  unlimited  time,  it  was  stipulated  that 
Danish  vessels  should  salute  first  in  the  North  Sea  and  the 
White  Sea,  and  that  Russian  vessels  should  salute  first  in 
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the  Categat,  and  on  coasts  of  !N^orway.  By  the  treaty  of  1809, 
between  Russia  and  Sweden,  it  was  stipulated  that  salutes 
upon  the  sea  should  be  according  to  the  rank  of  the  respective 
officers,  the  lowest  saluting  iirst,  and  the  other  returning  gun 
for  gun ;  that  vessels  entering  ports,  or  passing  castles  or  forts, 
should  salute  first,  the  return  salute  being  gun  for  gun.  The 
same  stipulations  had  been  made  in  the  treaty  of  1798, 
between  Russia  and  Portugal.  By  the  treaty  of  1827,  between 
Great  Britain  and  Brazil,  it  was  stipulated  that  the  salute 
should  ''  conform  to  the  rules  observed  between  the  maritime 
powers."  By  the  treaty  of  1829,  between  Russia  and  Den- 
mark, it  was  stipulated  that  vessels  of  war  should  continue 
to  salute  ports  or  batteries,  the  salute  to  be  returned  gun  for 
gun ;  but  that  they  were  not  to  salute  other  vessels  of  rank 
inferior  to  an  admiral,  and  that  the  return  salute  by  an  admi- 
ral was  to  be  less  two  guns,  and  by  a  grand  admiral  less  four 
guns. 

In  addition  to  these  and  other  stipulations  of  treaties,  by 
which  all  difficulties  are  obviated  with  respect  to  salutes 
between  the  contracting  powers,  there  has  been  a  gradual  ten- 
dency among  maritime  states  to  adopt  a  uniform  system,  by 
assimilating  their  internal  laws  and  ordinances  by  which 
their  salutes  are  regulated.  Moreover,  publicists  have  dis- 
cussed the  character  and  object  of  these  usages,  and  sought 
to  deduce  from  reason  certain  general  principles  which  should 
form  the  basis  of  all  internal  regulations,  and  thus  remove  all 
cause  of  difficulty  or  dispute.  [De  Cussg,  Droit  Maritime,  liv. 
1,  tit.  2,  §  62 ;  Ortolan,  Diplomatie,  de  la  Mer,  liv.  3,  ch.  15 ; 
Hejfter,  Droit  Interyiational,  §  197 ;  Martens,  Guide  Diplomatique, 
§  68 ;  D' Haitterive  and  De  Cussy,  Recueil  de  Traites,  tome  2, 
pt.  2,  p.  70;  Kluher,  Droit  des  Gens,  §117;  Riquelme,  Derecho 
Pah.  Int.,  lib.  1,  tit.  2,  ch.  11.) 

§  21.  The  following  general  rules  are  collected  from  the 
best  authorities  on  international  jurisprudence  : 

As  already  stated,  the  method  of  saluting  by  striking  or 
furling  the  flag,  is  now  entirely  abandoned  between  ships 
of  war,  although  merchant  vessels,  as  a  mark  of  deference, 
sometimes  salute  in  this  way  the  men-of-war  of  their  own 
state.  But  Ortolan  considers  even  this  as  an  objectionable 
practice,  because  the  national  flag  should  be  considered  as  a 
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sacred  emblem,  and  should  never  be  lowered  voluntarily,  not 
even  through  deference  and  as  a  matter  of  politeness.  A 
salute  by  lowering  the  sails  is  more  suitable  and  much  less 
objectionable  ;  it  is  sometimes  used  by  merchant  vessels. 
Merchant  vessels  of  different  nations,  meeting  on  the  high 
seas,  or  in  port,  do  not,  as  a  general  rule,  salute  each  other ; 
sometimes,  however,  they  exchange  compliments  by  lower- 
ing their  national  fiags.  This,  for  the  reason  given  above, 
is  by  some  regarded  as  an  objectionable  practice.  Such 
salutations  should  be  confined  to  private  signals,  or  to  the 
sails. 

All  sovereign  states  are,  with  respect  to  salutes,  to  be 
regarded  as  equal ;  and  any  inequality  of  salutes,  in  respect 
to  time,  place,  form,  or  number  of  guns,  is  to  be  regarded  as 
resulting  from  general  agreement,  or  of  individual  rank  of 
the  parties  saluting,  and  not  as  conveying  any  idea  of  domi- 
nation or  supremacy.  Salutes  are  never,  in  the  absence  of 
treaty  stipulations,  to  be  regarded  as  obligatory,  but  as  a  mat- 
ter of  courtesy  and  etiquette.  To  refuse  an  exchange  of 
salutes  is  therefore  regarded  as  evidence  of  a  want  of  friend- 
ship and  good  will,  which  justifies  the  other  party  in  asking 
explanations  ;  but  it  cannot  in  itself  be  considered  an  ofl:ense 
or  an  insult,  sufficient  to  justify  hostilities. 

Where  two  ships  of  war  meet  upon  the  high  seas,  courtesy 
requires  that  the  commanding  officer  lowest  in  rank  shall 
salute  first,  and  that  the  salute  be  returned,  gun  for  gun. 
The  same  rule  holds  with  respect  to  the  flag-ships  of  squad- 
rons ;  but  a  single  ship,  no  matter  what  its  rank,  meeting  a 
squadron,  salutes  first.  Vessels  carrying  sovereigns,  mem- 
bers of  royal  families,  rulers  of  states,  and  ambassadors,  are 
to  be  saluted  first.  As  before  remarked,  only  personal  salutes 
can  be  returned  by  a  less  number  of  guns.  (De  Cussy,  Droit 
Maritime,  liv.  1,  tit.  2,  §  62  ;  Refter,  Droit  International,  §  197  ; 
Ortolan,  Diplomatie  de  la  Mer,  liv.  3,  ch.  15  ;  Martens,  Guide 
Diplomatique,  §  68;  Martens,  Volkerrecht,  §  155;  Nau,  Volkersee- 
recht,  §  139,  et  seq. ;  Kluber,  Droit  des  Gens,  §  121 ;  Riquelme, 
Derecho,  Pub.  Int.,  liv.  1,  tit.  2,  ch.  11.) 

§  22.  Vessels  of  war,  in  entering  or  leaving  foreign  ports,  or 
in  passing  foreign  forts,  batteries,  or  garrisons,  salute  first, 
without  reference  to  the  relative  rank  of  the  officers  of  the 
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ships  and  forts.  Sucli  salutes  are  always  to  be  returned  gun 
for  gun.  As  messages  are  to  be  exchanged  between  the 
parties,  with  respect  to  the  number  of  guns  to  be  given  and 
returned,  such  salutes  are  usually  fired  after  the  vessel  comes 
to  anchor,  and  before  leaving  her  anchorage  on  her  departure. 
This  salute  is  a  compliment  to  the  flag,  and,  consequently,  is 
considered  international  rather  than  personal.  The  same 
rule  holds  with  respect  to  the  interchange  of  compliments 
and  visits  with  the  authorities  on  shore  ;  the  compliment  or 
visit  being  first  made  from  the  vessel,  without  regard  to  rela- 
tive rank,  even  if  it  were  possible  to  fix  any  relative  rank  for 
officers  so  diiFerent  in  their  nature  and  character.  The  rule, 
making  such  compliments  international,  avoids  any  necessity 
of  attempting  such  assimulation. 

An  apparent  exception  is  made  to  this  rule,  in  the  case  of 
vessels  carrying  persons  of  sovereign  rank,  members  of  the 
royal  family,  or  ambassadors  representing  sovereigns  or  sov- 
ereign states.  In  such  cases,  the  forts,  batteries  and  garri- 
sons, always  salute  first.  But  such  salutes  are  intended 
expressly  for  the  persons  carried,  and  not  for  the  vessel  car- 
rying them,  and,  consequently,  the  vessel  does  not  return  the 
salute.  It  is  customary,  however,  for  such  vessel,  if  foreign, 
to  afterward  salute  the  fort  or  garrison  in  the  usual  manner, 
which  salute  is,  of  course,  to  be  returned  gun  for  gun. 
Ambassadors  visiting  foreign  ports,  not  the  capital  or  seat  of 
the  court  of  a  sovereign  or  a  sovereign  state,  first  receive  the 
visits  and  compliments  of  the  local  authorities.  This  rule  of 
courtesy  results  from  their  supposed  representative  character. 
The  rules  of  etiquette  to  be  observed  with  respect  to  ambas- 
sadors at  foreign  courts,  have  already  been  discussed  in 
another  chapter.  Where  vessels  of  war,  in  foreign  ports, 
land  or  receive  on  board  their  own  sovereigns,  or  officers  of 
their  own  government,  the  salutes  to  be  given  and  ceremo- 
nies to  be  observed,  are  to  be  determined  by  their  own  laws 
and  regulations.  The  same  remark  applies  to  the  compli- 
ments to  be  paid  on  such  occasions  by  other  ships  in  port, 
and  by  the  military  establishments  on  shore,  each  being  gov- 
erned by  their  own  laws  and  regulations.  Every  country 
determines  for  itself  the  salutes  to  be  paid  to  its  own  author- 
ities, and  it  will  hardly  be  expected  that  any  higher  compli- 
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ment  will  be  paid  to  those  of  other  countries,  of  the  same 
rank.  All  such  matters,  however,  should  be  regulated  by 
previous  arrangement,  and  in  case  of  differences  which  can- 
not be  accommodated,  the  party  dissenting  will  take  no  part 
in  the  ceremonies.  [De  Cassy,  Droit  Maritime,  liv.  p.  1,  tit.  2, 
§  62 ;  Heffter,  Droit  International,  §  197  ;  Riquelme,  Derecho, 
Fub.  Int.,  lib.  1,  tit.  2,  ch.  11;  Ortolan,  Diplomatie  de  la  Mer, 
liv,  3,  ch.  15  ;  Moser,  Kleine  Schriften,  b.  9,  p.  297 ;  Martens, 
Volkerrechi,  §  155  ;  Martens,  Guide  Diplomatique,  §  68.) 

§  23.  Ships  of  war  of  different  countries,  meeting  in  port, 
exchange  salutes,  gun  for  gun,  the  officer  of  the  lowest  rank 
always  saluting  first,  except  in  the  case  where  a  single  ship 
meets  a  squadron  or  fleet,  in  which  event,  the  flag  ship  is 
first  saluted  without  regard  to  the  relative  rank  of  the  offi- 
cers. In  all  other  cases,  where  the  officers  are  of  equal  grade, 
the  last  arrival  salutes  first.  Salutes  are  not  to  be  exchanged 
where  the  regulations  of  the  place  do  not  permit  them. 
With  respect  to  the  ceremony  of  visit,  courtesy  requires  that 
the  commander  of  the  vessel  in  port,  shall  first  send  a  mes- 
sage of  compliment  and  inquiry  to  the  commander  of  a  vessel 
coming  into  port,  and  such  message  of  compliment  is  to  be 
immediately  returned  by  the  new  comer ;  after  which  the 
visits  of  ceremony  are  to  be  exchanged,  the  lowest  in  rank 
visiting  first.  The  number  of  guns  to  be  fired  in  a  salute  is 
usually  determined  by  the  laws  and  regulations  governing 
the  party  which  salutes  first,  but  before  making  the  salute, 
it  is  proper  to  ascertain  whether  it  will  be  returned  gun  for 
gun. 

Vessels  of  war  in  foreign  ports  celebrate  their  own  fetes 
according  to  the  regulation  of  their  own  government.  Cour- 
tesy also  requires  them  to  take  part  in  the  national  fetes  of 
the  place,  by  joining  in  the  public  demonstrations  of  joy  or 
grief.  The  same  mark  of  respect  is  shown  to  vessels  of  a 
third  power  which  celebrate  fetes  in  foreign  ports.  But  if 
such  celebrations  are  of  a  character  to  offend  or  wound  the 
feelings  of  their  own  countrymen,  or  the  the  nation  in  whose 
waters  they  are  anchored, — as  public  rejoicings  for  a  victory 
gained, — ships  of  war  will  remain  as  silent  spectators,  or  leave 
the  ports,  according  to  the  circumstances  of  the  case.  In  pub 
lie  ceremonies  upon  land,  the  commandants  of  vessels  or 
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fleets  usually  land  with  the  officers  of  their  stafl',  and  receive 
a  place  of  honor  according  to  the  hierarchy  of  rank,  prece- 
dence being  determined  by  grade,  and,  if  equal,  by  date  of 
arrival.  In  case  of  disputes  as  to  rank,  it  is  proper  for  the 
contestants  to  withdraw  and  become  mere  spectators  of  the 
ceremonies. 

In  dressing  or  decorating  ships  on  occasions  of  public  fetes, 
embarrassments  sometimes  occur  in  arranging  the  flags  of 
different  nations.  A  French  ministerial  order  of  April  26th, 
1827,  directs  that,  in  decorating  a  ship  in  the  ports  of  France, 
"  the  national  flags  of  foreign  vessels  of  war  in  the  same  ports 
shall  be  placed  in  the  front  line,  and  in  the  following  order : 
The  national  flag  of  the  foreign  commanding  officer  of  the 
highest  grade,  or  if  equal  in  grade,  the  flag  of  the  one  which 
arrived  first,  and  successively  the  flags  of  other  foreign  ves- 
sels, according  to  the  grade  of  the  commanders,  or  according 
to  the  dates  of  their  arrivals  where  the  grades  are  equal.  If 
the  vessels  decorated  are  in  a  foreign  port,  the  first  place  of 
honor  is  given  to  the  flag  of  the  nation  within  whose  mari- 
time jurisdiction  they  are  anchored;  next,  to  the  flags  of  for- 
eign vessels  of  war  in  the  same  port,  according  to  the  order 
above  indicated,  and  next,  to  the  flags  of  foreign  nations 
whose  consuls  residing  there  hoist  their  colors  on  fete  days." 
But  a  subsequent  ministerial  order  directed  French  vessels 
to  decorate  only  with  French  flags  and  signals.  As  signal 
flags  frequently  resemble  the  flags  of  other  nations,  care  should 
be  taken,  even  in  that  mode  of  decoration,  not  to  give  oflense 
by  the  order  of  their  arrangement.  {De  Cassi/,  Droit  Mari- 
time, liv.  1,  tit.  2,  §  62 ;  Ortolan,  Diplomatie  de  la  Mer,  tome  1, 
liv.  2,  ch.  15;  Martens,  Guide  Diplomatique,  §§  67-70;  Garden, 
JDe  Diplomatie,  tome  1,  pp.  406,  et  seq. ;  Heffter,  Droit  Interna- 
tional, §  197  ;  Riquelme,  Derecho  Pub.  Int.  lib.  1,  tit.  2,  cap.  11 ; 
Abreu,  Colleccion,  Phil.  IV.,  P.  7,  p.  642.) 

§  24.  The  regulations  of  the  British  navy,  are  very  minute, 
with  respect  to  salutes  and  honors  to  be  rendered  by  British 
ships  to  British  men-of-war,  and,  also,  by  one  man-of-war  to 
another,  or  to  a  squadron  or  fleet.  The  commanders  ot 
British  merchant  ships  have  been  punished  by  the  courts 
for  neglecting  c^  refusing  to  render  the  honors  due,  and  for 
assuming  to  wear  the  flags,  pendants,  etc.,  to  which  only 
ships  of  the  royal  navy  are  entitled. 
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With  respect  to  saluting  the  flags  of  other  powers,  at  sea 
or  in  port,  the  orders  direct,  that  "  all  salutes  from  ships  of 
war,  of  other  nations,  either  to  Her  Majesty's  forts  or  ships, 
are  to  be  returned,  gun  for  gun.  A  British  ship,  or  vessel  of 
war  meeting  at  sea  a  foreign  ship-of-war,  bearing  the  flag  of 
a  flag  officer,  or  the  broad  pendant  of  a  commodore  com- 
manding a  station  squadron,  and  superior  in  rank  to  the  officer 
of  the  British  ship  or  vessel,  shall  salute  such  foreign  flag-officer 
or  commodore  with  the  number  of  guns  to  which  a  British 
officer  of  corresponding  rank  is  entitled,  on  being  assured  of 
receiving  in  return  gun  for  gun ;  and  in  the  e^  ent  of  a  British 
ship  meeting  with  such  foreign  flag-officer,  or  commodore, 
in  a  foreign  port,  similar  complimentary  salutes  with  such 
foreign  flag-ship  should  be  observed,  if  the  regulations  of  the 
place  shall  admit  thereof"  {PhiUimore,  On  Int.  Law,  vol.  2, 
§§  36,  37  ;  Prendergast,  Lmv  relating  to  the  Officers  of  the  Navy, 
pt.  2,  p.  449  ;  Jenkins,  Life  of  Sir  Leoline,  vol.  1,  p.  97 ;  The 
Minerva,  3  Bob.  Pep.,  p.  34;  The  King  v.  Miller,  1  Bag.  Pep., 
p.  197  ;   The  King  v.  Benson,  3  Bag.  Pep.,  p.  96.) 

§  25.  French  naval  regulations,  established  by  the  decree 
of  August  15th,  1851,  are  also  very  minute  on  all  matters  of 
ceremony,  and  seem  admirably  adapted  to  their  purpose. 
Article  seven  hundred  and  thirty-nine  prescribes  the  mode  of 
celebrating  national  fetes,  whether  French,  or  of  foreign 
nations,  in  foreign  ports,  and  directs  that,  "in  all  cases,  the 
superior  commander  shall  conform,  as  far  as  possible,  in 
these  ceremonies,  to  the  usages  of  the  place."  Article  seven 
hundred  and  forty-one  provides  that,  on  the  high  seas,  or  in 
foreign  ports,  the  officer  commanding  one  or  more  vessels  of 
war  will  salute  the  distinctive  mark  of  the  commanders-in- 
chief  of  foreign  vessels,  conforming  the  salute  to  the  usages 
of  the  military  marine  of  such  foreign  vessels,  first  being 
assured  of  a  reciprocity.  Article  seven  hundred  and  forty- 
three  directs,  that  in  entering  a  foreign  port,  the  vessel  will 
first  salute  the  place,  and  afterward  the  ships  of  war  at  anchor, 
first  ascertaining  that  the  salutes  will  be  returned,  gun  for  gun. 
Article  seven  hundred  and  forty-three  directs,  that  salutes 
of  foreign  ships  of  war  shall  be  returned,  gun  for  gun,  what- 
ever may  be  the  rank  of  the  officers  commanding,  provided 
the  salute  does  not  exceed  twenty-one  guns.     The  salutes 
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of  foreign  merchant  vessels  are  to  be  returned  by  French, 
ships  of  war,  less  two  guns.  Article  seven  hundred  and  forty- 
four  says :  '^  Personal  salutes  are  not  given  ;  nevertheless,  in 
this  respect,  the  usages  and  precedents  of  the  country  where 
the  vessel  is  may  be  followed."  Article  seven  hundred  and 
forty-five  prescribes  the  disposition  to  be  made,  in  a  foreign 
port,  of  the  French  flag,  and  that  of  the  foreign  power,  while 
saluting  and  celebrating  national  fetes.  Article  seven  hun- 
dred and  fifty-one  prescribes  in  detail  the  ceremonies  to  be 
observed  in  exchanging  visits  of  compliment  with  foreign  ves- 
sels, and  with  the  authorities  on  shore.  A  French  vessel 
being  in  port  will  always  send  an  ofiicer  with  his  compli- 
ments to  the  commander  of  a  foreign  vessel  coming  into  the 
same  port;  if  the  foreign  ofiicer  so  arriving  is  of  inferior 
rank,  the  French  commander  will  wait  to  be  visited,  but,  if 
the  new-comer  be  of  superior  rank,  the  other  will  make  the 
first  visit  of  ceremony,  after  receiving  a  message  of  thanks 
for  that  of  compliments  previously  sent.  (PhiUimore,  On  Int. 
Laiv,  vol.  2,  §  35 ;  Ortolan,  Diplomatie  de  la  Mer,  tome  1,  p. 
382,  note,  third  edition  ;  Martens,  Guide  Diplomatique,  §§  67- 
70 ;  Heffter,  Droit  International,  §  197  ;  De  Cussy,  Droit  Mari- 
time, liv.  1,  tit.  2,  §  62.) 

§  26.  Spanish  legislation,  with  respect  to  maritime  ceremo- 
nial, conforms  in  principle  to  the  rules  adopted  by  other 
maritime  powers.  In  regard  to  salutes  from  Spanish  ports 
to  foreign  vessels,  by  royal  orders  of  August  15th,  1741,  of 
July  2d^l770,  of  December  5th,  1776,  and  of  March  30th, 
1838,  it  is  provided,  that,  without  changing  the  established 
usage  of  each  port,  foreign  vessels  of  war  which  salute  first, 
are  to  be  saluted  in  return,  gun  for  gun.  With  respect  to 
Spanish  vessels  entering  foreign  ports,  the  ordenanzas  of  1793 
direct  that  the  chiefs  of  vessels  or  squadrons  shall,  before 
entering,  inform  themselves  of  the  practice  observed  there, 
and  that  they  will  salute  on  ascertaining  that  it  will  be 
returned,  gun  for  gun  ;  and,  that  if  no  custom  has  been  estab- 
lished, they  will  enter  into  an  agreement  for  such  exchange 
of  salutes,  both  in  going  into  and  coming  out  of  foreign  ports. 
By  the  same  ordenanzas  and  royal  order  of  February  7th, 
1799,  it  is  directed,  that  Spanish  vessels,  meeting  other  ves- 
sels on  the  high  seas,  or  in  foreign  ports,  are  not  to  salute, 
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nor  to  require  a  salute  ;  but,  if  they  should  be  saluted,  they 
are  to  return  it,  gun  for  gun.  Foreign  vessels  of  war  m 
Spanish  ports  are  to  salute  only  those  of  their  own  nation. 
By  royal  orders  of  January,  1826,  and  September  7th,  1828, 
it  is  directed,  that  Spanish  ports,  in  which  there  are  foreign 
vessels,  shall,  on  the  birth  days  of  such  foreign  sovereigns, 
make  the  same  salutes  and  demonstrations  as  are  made  on 
the  birth  days  of  Spanish  sovereigns,  provided  that  such 
foreign  vessels  extend  the  same  courtesies  on  such  Spanish 
festival  occasions.  {Biquebne,  Derecho  Fub.  Int.^  lib.  1,  tit.  2, 
ch.  11 ;   Ordenanzas  de  la  Armada,  passim.) 

§  27.  The  military  regulations  for  the  government  of  the 
army  of  the  United  States,  determine  with  great  minuteness 
the  salutes  and  military  honors  to  be -paid  by  troops  and  forts 
to  our  civil,  military,  and  naval  officers,  according  to  the 
rank  of  each.  Thus,  a  national  salute  is  determined  by  the 
number  of  states  composing  the  Union,  at  the  rate  of  one 
gun  for  each  state.  The  President  of  the  United  States  alone, 
is  to  receive  a  salute  ot  twenty-one  guns  ;  the  Vice  President, 
seventeen  gans ;  the  heads  of  the  executive  departments  of 
the  federal  government,  the  commanding  general  of  the  army, 
and  the  governors  of  states  and  territories,  within  their  res- 
pective jurisdictions,  fifteen  gans;  major  generals,  and  min- 
isters to  foreign  states,  thirteen  guns;  brigadier  generals, 
eleven  guns  ;  and  officers  of  the  navy,  according  to  their  rela- 
tive rank  with  officers  of  the  army.  The  President  and  Vice 
President  of  the  United  States,  are  to  be  received  by  troops 
with  standards  and  colors  dropping,  officers  saluting,  drums 
beating,  and  trumpets  sounding.  The  compliments  of  other 
officers  of  government  are  varied  according  to  the  rank  of 
each.  Foreign  officers,  whether  civil,  military,  or  naval, 
when  invited  to  visit  a  military  post  or  national  vessel,  are 
to  be  saluted  according  to  their  rank,  and  to  receive  the  same 
honors  as  officers  of  the  United  States  of  the  rank  which 
corresponds.  Thus,  a  foreign  sovereign  prince  receives  the 
same  honors  as  the  President  of  the  United  States;  foreign 
ambassadors  and  ministers,  the  same  as  American  envoys  of 
corresponding  rank  to  foreign  courts,  etc.  Foreign  ships 
of  war,  entering  American  ports,  are  saluted  from  fortifica. 
tions  in  return  for  a  similar  compliment,  gun  for  gun,  on 
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notice  being  officially  received  of  such  intended  salute.  It 
is  usual  to  agree  beforehand  what  number  of  guns  are  to  be 
fired,  and  it  is  directed  that  in  no  case  shall  the  compliment 
exceed  the  national  salute.  Similar  rules  are  established  for 
the  navy  of  the  United  States,  with  respect  to  salutes  to  be 
given  to  our  own  and  foreign  officers.  American  ships  of 
war,  on  visiting  foreign  ports,  salute  fortifications  on  receiv- 
ing notice  that  the  compliment  will  be  returnad,  gun  for  gun. 
Our  ships  salute  each  other  and  foreign  ships,  according  to 
the  rank  of  their  respective  commanders.  ( IJ.  S.  Army  Regu- 
lations ;    U.  S.  Navy  Regulations.) 

§28.  These  rules,  however  just  and  proper  in  themselves, 
sometimes  give  rise  to  serious  questions  in  their  application 
to  particular  cases.  Thus,  should  a  commodore,  or  flag  officer, 
who  is  the  highest  officer  in  the  United  States  navy,  receive 
the  same  honors  as  a  British  or  French  admiral,  who  has  the 
same  command,  or  only  such  as  are  due  to  a  British  or 
French  commodore,  who,  although  enjoying  the  same  title, 
has  an  inferior  command,  and  is,  in  fact,  of  inferior  rank. 
Again,  is  a  general  of  the  highest  rank  in  the  United  States 
army  to  receive  the  same  honors  as  a  British  or  French  mar- 
shal, or  only  those  of  an  inferior  officer,  who  has  the  same 
title  of  general  ?  Again,  if  a  foreign  sovereign  prince  should 
visit  an  American  ship  of  war  in  one  of  his  own  ports,  should 
he  receive  only  the  honors  which  such  ship  pays  to  the  Presi- 
dent of  the  United  States,  or  the  honors,  perhaps,  much 
higher,  which  would  be  due  to  him  from  one  of  his  own 
ships  ?  Such  questions,  although  relating  to  mere  matters  of 
etiquette  and  ceremony,  are  sometimes  of  considerable 
importance,  as  promoting  or  disturbing  relations  of  friend- 
ship. Where  not  arranged  by  some  international  agreement, 
they  should  be  settled  in  each  case  by  a  mutual  understand- 
ing, entered  into  beforehand,  between  the  immediate  parties 
who  give  and  receive  the  salutes,  and  where  no  such  agree- 
ment can  be  made,  it  is  proper  to  abstain  from  all  salutes, 
visits,  and  ceremonies. 

A  dispute  of  this  kind,  with  respect  to  relative  rank, 
occurred  in  the  anchorage  of  Sacraficios,  Mexico,  between 
Vice  Admiral  Baudin,  commanding  the  French  ship  La 
Nereide,  and  Commodore  Shubrick,  commanding  the  Amer- 
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ican  sloop  Macedonian.  A  similar  difficulty,  with,  respect 
to  salutes,  occurred  at  Toulon,  in  1830,  between  Yice  Admi- 
ral de  Rigny,  commanding  the  French  ship  le  Conquerant, 
and  the  captain  of  an  English  frigate.  [Ortolan^  Diplomatie 
de  la  Mer,  tome  1,  liv.  2,  ch.  15 ;  Blanchard  et  Dauzats,  Rela- 
tion de  V expedition  F.  au  Mexico^  pp.  583-585 ;  Reports  of  the 
Sec.  of  the  Navy,  Cong.  Doc,  1841,  etc. ;  Cooper,  Naval  Hist. 
of  the  United  States,  introduction.) 

§  29.  It  is  hardly  probale  that  different  nations  will  ever 
assign  the  same  names  or  grades  to  the  officers  of  the  same 
command,  either  upon  land  or  in  their  respective  naval 
forces.  Difficult  and  embarrassing  questions  of  rank  and 
precedence  will,  therefore,  necessarily  arise,  whenever  they 
meet  upon  tiie  high  seas  or  in  foreign  ports.  In  the  matter 
of  salutes  it  would  be  easy  to  avoid  any  question  of  this  kind, 
by  considering  all  salutes  as  international,  instead  of  per- 
sonal, to  the  officer,  according  to  his  rank,  such  salutes  being 
always  returned  gun  for  gun,  as  is  now  the  practice  between 
ships  and  forts.  If  the  salute  were  considered  as  given  to  the 
flag  borne  by  the  ship  instead  ot  the  office?^  commanding  it, 
the  salutes  would  necessarily  be  equal,  and  always  the  same, 
as  the  Hag  represents  the  state  to  which  it  belongs,  and  all 
sovereign  and  independent  states  are  now  considered,  in 
international  law,  of  equal  dignity,  in  matters  of  ceremony. 
A  similar  rule  might  be  applied  to  military  salutes  given  to 
foreign  officers  on  land,  each  officer  entitled  to  a  salute, 
being  considered  as  representing  the  dignity  of  his  state, 
whatever  might  be  the  name  or  rank  conferred  upon  him 
by  such  state.  The  question  of  time  as  to  which  should 
sabite  first,  would  then  be  governed  by  the  rules  already 
established  with  respect  to  vessels  of  equal  rank.  (Kluber, 
Droit  des  Gens,  §  121  ;  Nau,  Volkerseerecht,  §  143 ;  Heffter, 
Droit  International,  §  197  ;  Ortolan,  Diplomatie  de  la  Mer,  liv.  2, 
ch.  15  ;  Decret  du  15  Aout,  1851,  Art.  749  ;    Vide,  Ante  §  22.) 
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§  1.  Before  proceeding  to  discuss  the  rights  of  property 
and  domain,  it  may  be  proper  to  define  what  is  understood 
by  the  property  and  domain  of  a  state,  as  distinguished  from 
the  rights  of  sovereignty,  and  the  powers  and  prerogatives 
of  the  sovereign  or  ruler. 
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As  remarked  in  a  preceding  chapter,  the  sovereignty  of  a 
state  is  the  collection  of  the  wills  and  powers  of  all  the  indi- 
vidual members  of  wdiich  the  state  is  composed.  According 
to  Grotius,  Puffendorf,  and  more  modern  text-writers,  this 
power  has  two  subjects, —  common  and  proper, —  the  former 
being  the  state  itself  or  the  community  which  constitutes 
the  state,  and  the  latter  the  person  or  persons  in  whom,  by 
the  organic  laws,  the  power  is  vested ;  the  former,  being  the 
source,  is  one  and  indivisable,  while  the  latter  may  be  one 
or  many,  and  is  frequently  divided  into  legislaiive,  executive, 
and  judicial,  each  branch  or  division  being  separate  and  dis- 
tinct, and  sometimes  entirely  independent.  The  sovereignty 
of  a  state,  is,  therefore,  its  public  power  or  authority,  and 
the  sovereign  is  the  person,  or  body  of  persons,  who  are 
invested  wuth  that  power  or  authority.  If  that  power  or 
authority  remains  in  the  community,  the  common  and  ])roper 
subjects  are  one  and  the  same,  and  the  government  is  a 
democracy;  if  vested  in  a  number  of  individuals,  it  is  an  aris- 
tocracy; if  in  a  single  person,  it  is  a  monarchy.  These  simple 
forms  are  modilied  and  varied,  according  to  the  organic  laws 
of  each  state.  (Groiius,  de  Jur.  Bel.  ac  Pac,  lib.  1,  cap.  3, 
§§  6,  7,  17  ;  Fnffendorf,  de  Jar.  Nat.et  Gent.,  lib.  7,  cap.  2,  §  20  ; 
cap.  4,  §  1 ;  cap.  5,  §  1 ;  Boinyer,  Universal  Pub.  Law,  pp.  210- 
216  ;  Vattel,  Droit  des  Gens,  liv.  1,  ch.  1,  §§1,  3  ;  Garden,  De 
Diplomatie,  tome  1,  pp.  106,  110 ;  Martens,  Precis  du  Droit  des 
Gens,  §  23 ;  Rayneval,  Listitutions  du  Droit,  tome  1,  p.  44 ;  Ortolan, 
Diplomatie  de  la  Mer,  tome  1,  pp.  11,  12  ;  Wheaton,  Elm.  Int. 
Law,  pt.  1,  ch.  2,  §  5 ;  Ortolan,  Domaine  International,  pp.  16 
et  seq. ;  Heffter,  Droit  International,  §§  16-25 ;  Burlama.qui, 
Droit  de  la  Nat.  et  des  Gens,  tome  4,  pt.  2,  ch.  5  ;  Merlin,  Reper- 
toire, verb.  Soiwerainete  ;  Dalloz,  Repertoire  verb.  Souverainete  ; 
Proudhon  et  Dumay,  Domaine  Public,  tome  1,  ch.  7.) 

§  2.  The  term  prerogative  is  frequently  used  to  express  the 
uncontrolled  wnll  of  the  sovereign  power  in  the  state.  It  is 
applied  not  only  to  the  king,  but  also  to  the  legislative  and 
judicial  branches  of  a  government,  as  the  ''royal  preroga- 
tives," the  "prerogatives  of  parliament,"  the  "prerogatives 
of  the  court,"  etc.  Eutherforth  says,  prerogative  simply 
means  a  power  or  will  which  is  discretionary,  and  above  and 
uncontrolled  by  any  other  will,  and,  that  if  this  power  be 
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limited  in  any  respect,  so  far  the  prerogative  is  at  an  end.  In 
speaking  of  the  royal  prerogative,  Blackstone  says:  ''It  sig- 
nifies, in  its  etymology,  (from  prae  and  rogo^)  something  that 
is  required  or  demanded  before  or  in  preference  to  all  others. 
And  hence  it  follows  that  it  must  be  in  its  nature  singular  or 
eccentrical;  that  it  can  only  be  applied  to  those  rights  and 
capacities  which  the  king  enjoys  alone,  and  in  contradistinc- 
tion to  all  others,  and  not  to  those  w^hich  he  enjoys  in  com- 
mon with  his  subjects;  for  if  once  any  one  prerogative,  of  the 
crown  could  be  held  in  common  with  the  subject,  it  would 
cease  to  be  prerogative  any  longer.  And,  therefore,  Finch 
lays  down  as  a  maxim,  that  the  prerogative  is  that  law,  in 
case  of  the  king,  v>diich  is  law  in  no  case  of  the  subject." 

But  this  word,  which  properly  signifies  powder  or  will,  is 
sometimes  applied  by  law  writers  to  the  //?z>?^  over  which  that 
power  or  will  is  exercised.  Thus,  the  king's  revenue  is  some- 
times called  the  king's  fiscal  prerogatives ;  moreover,  the 
sources  of  that  revenue  are,  by  an  eliptical  expression,  some- 
times called  prerogatives.  Thus,  the  rents  and  profits  of  the 
demesne  lands  of  the  crown,  and  even  the  lands  themselves, 
have  been  classed  as  prerogatives  of  the  crown.  So  of  for- 
feited lands,  mines  of  gold  and  silver,  treasure-trove,  waifs, 
estrays,  etc.  But  these  are  things  and  not  ^^o^^^^;  they  may 
belong  to  the  king  hy  virtue  of  his  prerogatives,  and  be  held 
by  him  as  the  property  of  the  crown  hy  virtue  of  his  sove- 
reignty, as  well  as  by  any  other  right  of  property,  but  they 
are  themselves  neither  prerogatives  nor  sovereignties.  It  is 
necessary  to  bear  in  mind  the  distinction  between  the  right 
of  property,  or  property  itself,  and  the  origin  or  source  of  that 
right.  ( Tomlins,  Law  Dictionary,  verb,  j^rerogative  ;  Hiitherforih, 
Institutes,  b.  2,  ch.  3,  §10;  Blackstone,  Commentaries,  vol.  1, 
pp.  239,  et  seq. ;  Merlin,  Repertoire,  verb,  soiiverainete ;  Dallaz, 
Repertoire,  verb,  prerogative;  Bouvier,  Laio  Dictionary,  verb,  pre- 
rogative.) 

§  3.  The  word  m^ajestas  was  used  by  the  Romans  to  express 
the  supreme  dignity  of  the  commonwealth,  and  hence  majestas, 
as  employed  by  the  civilians,  is  a  legal  term  signifying  the 
sovereign  dignity  of  the  state;  and  the  difierent  powers  of  the 
state,  or  parts  of  sovereign  power,  are  called  by  them  jura 
majesiatis.     They  very  properly  distinguish  between  things, 
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and  ri gilts  to  things,  the  former  being  called  corpora,  and  the 
latter  jz^ra.  ''Upon  the  breaking  up  of  the  Eoman  empire," 
says  Gamboa,  "  the  princes  and  cities,  which  declared  them- 
selves independent,-  appropriated  to  themselves  those  parts 
in  which  nature,  most  rich  and  liberal,  yields  extraordinary 
products.  These  portions,  or  reserved  rights,  were  called 
regalias.''  The  same  writer,  in  other  places,  applies  the  term 
regalia  both  to  rights  to  things,  and  to  the  things  themselves, 
— to  jura  and  corpora.  So  of  the  feudal  and  English  law 
writers.  They  sometimes  apply  this  term  to  things,  as  the 
crown,  and  sceptre,  and  royal  and  church  land^  and  some- 
times to  the  dignity,  power  and  pecuniary  rights  of  the  king. 
When  applied  to  the  power  and  dignity  of  the  king,  they  are 
called  majora  regalia,  and  when  applied  to  his  fiscal  rights, 
they  are  called  minora  regalia.  The  former,  says  Erskine,  are 
not  alienable  without  the  consent  of  parliament,  while  the 
latter  may  be  communicated  to  his  subjects  by  the  sovereign 
himself,  at  his  pleasure.  The  term  regalia,  therefore,  differs 
from  sovereignty,  or  jura  majestaiis,  as  being  applicable  both 
to  things  and  to  rights  to  things, — corpora  and  jura, — and,  also, 
as  not  being  inherent  to  or  inseparable  from  the  sovereign 
power,  for  regalia  may  be  alienated,  either  with  or  without 
the  consent  of  parliament.  It  may  be  applied  to  the  rights 
and  prerogatives,  not  only  of  the  king,  but  also  of  the  church, 
the  treasury,  the  courts,  and  parliament,  and  also  to  property 
of  the  state,  of  the  church,  etc.  And  when  applied  to  pro- 
perty, it  may  include  both  that  which  necessarily  appertains 
to  the  crown,  and  that  which  is  alienable,  or  which  may  be 
passed  to  individual  subjects.  {Bowyer,  Universal  Public  Law, 
p.  217 ;  Voet^  ad  Fandec,  lib.  4,  tit.  4,  §  2 ;  Justinian,  Digest, 
48,  tit.  1,  §§1,  2 ;  Ganihoa,  Commentarios,  cap.  2,  §§  4,  16,  21 
24 ;  Dou,  Derecho  Publico  General,  lib.  1,  tit.  9,  cap.  5 ;  Erskine^ 
Institutes,  pp.  323  et  seq. ;  Blackstone,  Commentaries,  vol.  1,  pp. 
241,  306;  Tomlins,  Law  Die,  verb.  Regalia;  Merlin,  Rep.  de 
Jurisprudence,  verb.  Droits  Regaliens;  Delebecque,  Legislation  des 
Mines,  etc.,  tome  1,  p.  17.) 

§  4.  By  the  term  property,  we  understand  the  ownership  of  a 
thing,  or  the  exclusive  right  of  possessing,  enjoying  and  dis- 
posing of  it.  Things  owned  by  individuals,  or  corporate 
bodies,  are  termed  private  property,  and  those  owned  by  the 
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state  are  called  'public  property,  or  tlie  property  of  the  state. 
The  property  of  a  state  is  therefore  very  different  from  its 
sovereignty,  or  the  prerogatives  of  its  ruler.  In  speaking  of 
real  property,  whether  of  individuals  or  of  states,  the  term 
domain  is  frequently  used.  "A  distinction,"  says  Bouvier, 
''  has  been  made  between  property  and  domain.  The  former 
is  said  to  be  that  quality  which  is  conceived  to  be  in  the 
thing  itself,  as  it  is  considered  as  belonging  to  such  or  such 
person  exclusively  of  all  others.  By  the  latter  is  understood 
that  right  which  the  owner  has  of  disposing  of  the  thing. 
Hence,  domain  and  property  are  said  to  be  correlative  terms ; 
the  one  is  the  active  right  to  dispose,  the  other  a  passive 
quality,  which  follows  the  thing  and  places  it  at  the  disposi- 
tion of  the  owner.  But  this  distinction  is  too  subtle  for  prac- 
tical use."  The  term  domain,  as  applied  to  the  property  of  a 
state,  is  divided  by  Proudhon  into  two  classes  :  "  The  public 
domain,  which  applies  to  that  kind  of  property  which  the  gov- 
ernment holds.as  a  mere  trustee  for  the  use  of  the  public,  such 
as  public  highways,  navigable  rivers,  salt  springs,  etc.,  and 
which  are  not,  as  of  course,  alienable  ;  and  the  domain  of  the 
state,  which  applies  only  to  things  in  which  the  state  has  the 
same  absolute  property  as  an  individual  would  have  in  like 
cases."  Although  these  particular  terms  are  not  in  general 
use  with  us,  we  nevertheless  distinguish  between  the  terms 
"public  lands"  and  lands  which  have  been  purchased 
or  reserved  for  any  particular  use  of  the  government, 
or  of  one  of  its  departments,  for  laws  relating  to  "public 
lands "  do  not  apply  to  lands  so  purchased  or  reserved. 
Ortolan  distinguishes  between  the  property  which  the 
state  holds  by  virtue  of  its  interior  laws,  and  that  which  it 
holds  by  virtue  of  its  international  rights  under  the  law  of 
nations.  The  right  of  the  state  to  the  former  is  said  to  be 
absolute  as  against  everybody,  while  its  right  to  the  latter  may 
be  absolute  only  as  against  other  states,  and  merely  para- 
mount when  considered  with  respect  to  its  own  members  and 
their  rights  of  property  in  the  same  things.  The  former, 
Ortolan  calls  the  private  or  public  domain  of  the  state,  ("  do- 
maine  prive,  ou  domaine  public  de  I'etat,")  and  the  latter  he 
calls  international  domain,  or  property  betioeen  states,  ("  domaine 
international,  ou  propriete  d'etat  k  etat.")     {Proudhon  et  Du- 
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may,  Bomaine  Public,  tome  1,  chs.  14,  15  ;  Hautefeuille,  Bes 
Nations  Neutres,  tit.  1,  ch.  1,  sees.  1,  3 ;  Riquelme,  Berecho 
Publico  Int.,  lib.  1,  tit.  1,  sec.  1,  cap.  2 ;  Vattel,  Droit  des  Gens, 
liv.  1,  ch.  20,  §§  235,  244  ;•  Ortolan,  Bomain  International, 
§§  13,  et  seq.;  Wheaton,  Mem.  lit.  Law,  pt.  2,  ch.  4,  §§  2,  3 ; 
Putherforth,  Institutes,  voL  2,  ch.  9.  §  6 ;  Poison,  Law  of  Na- 
tions, sec.  5  ;  Kent,  Com.  on  Am.  Law,  vol.  2,  p.  339 ;  American 
Jurist,  No.  37,  p.  121;  Bouvier,  Law  Bictionary,  verb,  domain-, 
Crittenden,  Opinions  U.  S.  Attys.  Genl.,  vol.  5,  p.  578.;  Cash- 
ing.  Opinions  U.  S.  Attys.  Gen.,  vol.  6,  p.  670 ;  Wilcox  v. 
Jackson,  13  Peters'  Rep.,  p.  513.) 

§  5.  The  term  dominium,  as  used  by  the  civilians,  when 
applied  to  propert}^  has  several  significations.     Erskine  says : 
"  The  interest  which  the  superior  retains  to  himself  in  all 
feudal  grants,  is  called  dominium  directum,  because  it  is  the 
highest  and  most  eminent  right,  and  that  which  the  vassal 
acquires,  goes  under  the  name  of  dominium  utile,  as  being 
subordinate  to  the  other."     The  full  and  absolute  owner- 
ship, dominium  ylenum,  includes  both  the  directum  and  the 
utile.     The  term  dominium  eminens  is  not,  properly  speaking, 
property,  but  a  right  of  the  state  over  the  property  of  indi- 
viduals.    It  is  defined  in   Cooper's  Justinian,  "the  right  of 
the  public,  in  cases  of  emergency,  to  seize  upon  the  property 
of  individuals,  and  convert  it  to  the  public  use."     Bowyer 
says,  the  jus  eminens  "  is  that  right  which  the  entire  body 
has  over  the  members  and  whatever  belongs  to  them,  and 
which,  being  for  the  common  good,  is  superior  to  the  private 
rights  of  individuals  belonging  to  their  private   interests. 
This  jus  eminens  is  called  by  writers  on  public  law  dominium 
eminens,  when  it  regards  property.     It  is  the  right  of  the  state, 
or  the  sovereign  power,  over  property  within  it,  when  neces- 
sity or  the  public  good  requires.     This  is  the  true  foundation 
of  the  right  of  taxation."     Again,  he  says  the  right  called 
dominium,  eminens  "  is  a  part  of  the  sovereign  authority,  and 
one  of  thej^^ra  majestatis."     Yattel  defines  dominium,  eminens, 
or  eminent  domain  to  be,  "  the  right  which  belongs  to  the  soci- 
ety or  the  sovereign,  of  disposing,  in  case  of  necessity  and 
for  the  public  safety,  of  all  the  wealth  contained  in  the  state." 
But   this   definition    is    obviously    defective   and   incorrect. 
Chancellor  Walworth  says:  "All  separate  interests  of  indi- 
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viduals  in  property  are  held  of  the  government,"  and  ''not- 
withstanding the  grant  to  individuals,  the  eminent  domain, 
the  highest  and  most  exact  idea  of  propert}^,  remains  in  the 
government,  or  in  the  aggregate  hodj  of  the  people  in  their 
sovereign  capacity,  and  they  have  a  right  to  resume  the  pos- 
session of  the  property  in  the  manner  directed  hy  the  con- 
stitution and  laws  of  the  state,  whenever  the  puhlic  interest 
requires  it.  This  right  of  resumption  may  be  exercised  not 
only  where  the  safety,  hut  also  where  the  interest,  or  even 
the  expediencjT-  of  the  state  is  concerned ;  as  where  the  land 
of  the  individual  is  wanted  for  a  road,  canal,  or  other  puhlic 
improvement." 

It  is  seen,  from  these  definitions,  that  the  term  eminent 
domain  is  applied  to  one  of  the  jura  majesiatis;  it  is  that  high- 
est right  over  property  which  is  in  the  government,  and  is 
never  granted  to  the  individual,  and,  therefore,  is  essentially 
diflerent  from  what  is  ordinarily  understood  by  the  word 
property.  The  term  eminent  domain,  properly  speaking,  is 
not  applicable  to  the  property  of  the  state,  but  only  to  the 
property  of  individuals,  for  the  right  of  the  state  to  dispose  of 
its  property  results  from  its  right  of  ownership,  and  not  from 
the  right  of  eminent  domain,  which  latter  right  remains  in 
the  state  after  it  has  transferred  the  ownership  of  its  property. 
It  is  a  right  which,  from  its  very  nature,  is  inseparable  from 
the  sovereignty,  and  is  necessarily  transferrsd  with  the  sov- 
ereignty. [Erskine,  Institutes,  pp.  231,  312  ;  Cooler,  Justinian, 
p.  442  ;  Bowyer,  Universal  Puhlic  Paw,  pp.  227,  372  ;  Yattel, 
Droit  des  Gens,  liv.  1,  ch.  20,  §  244;  Bouvier,  Paiv  Dictionary, 
verb,  eminent  domain;  Domat,  Des  Poix  Civiles,  lib.  1,  tit.  2, 
sec.  13 ;  Sedgewick,  Stat,  and  Con.  Paw,  pp.  500,  et  seq. ;  Beek- 
man  v.  S.  S.  R.  R.  Co.,  3  Paige  Rey.,  p.  73 ;  Varrick  v.  Smith, 
5  Paige  Rep.,  p.  159 ;  Pollard's  Pessee  v.  Hagan,  3  Howard 
Rep.  p.  223 ;  Bello  Derecho  Internacional,  pt.  1,  cap.  4,  §  1 ; 
Riquelme,  Derecho  Publico  Int.,  lib.  1,  tit.  1,  cap.  2 ;  Burlama- 
qui.  Droit  de  la  Nat.  et  des  Gens,  tome  4,  pt.  2,  ch.  5 ;  Gilmer 
V.  Pime  Point,  Cal.  Rep.,  April  term,  1861 ;  American  Paw 
Reporter,  vol.  19,  pp.  254,  et  seq.) 

§  6.  A  state,  being  regarded  in  public  law  as  a  body  politic, 
or  distinct  moral  being,  naturally  sovereign  and  independent, 
it  is  considered  as  capable  of  the  same  rights,  duties  and 
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obligations,  with  respect  to  other  states,  as  individuals  with 
respect  to  other  individuals.  Among  the  most  important  of 
these  natural  rights,  is  that  of  acquiring,  possessing  and 
enjoying  property.  And  this  right  applies  not  only  to  pro- 
perty of  the  state,  as  exclusive  of  other  states,  but  to  such  pro- 
perty as  exclusive  of  individuals.  But  international  law  gene- 
rally considers  only  the  former  kind  of  property,  or  interna- 
tional domain.  When,  however,  we  consider  the  rights  of 
conquest  and  cession,  the  rights  of  maritime  capture  and  of 
capture  on  land,  it  becomes  necessary  to  consider  the  interior 
or  municipal  rights  of  property  in  the  state,  and  to  distin- 
guish between  the  absolute  and  paramount  rights  of  the  state, 
in  respect  to  property  considered  in  its  interior  relations 
under  municipal  laws,  rather  than  its  exterior  relations  under 
international  laws.  As  a  general  rule,  the  property  of  a  state, 
of  whatsoever  description,  is  marked  by  the  same  characteris- 
tics relatively  to  other  states,  as  the  property  of  individuals 
relatively  to  other  individuals:  that  is  to  say,  "  it  is  exclusive 
of  foreign  interference,  and  susceptible  of  free  disposition.'' 
{Ortolan,  Domain  International,  §§  15-22;  Martevs,  Precis  du 
Droit  des  Gens,  §  34 ;  Ileffier,  Droit  International,  §§  64,  69,  70  ; 
Fhillimore,  On  Int.  Law,  vol.  1,  §  150  ;  Poison,  Law  of  Nations, 
sec.  5 ;  Wheaton,  Mem,  Int.  Law,  pt.  2,  ch.  4,  §  1 ;  Piquelme, 
Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  2 ;  Burlamaqui,  Droit  de  la 
Nat.  et  des  Gens,  tome  4,  pt.  3,  ch.  5.) 

§  7.  A  state  may  acquire  property  or  domain  in  various 
ways  ;  its  title  may  be  acquired  originally  by  mere  occupancy, 
and  confirmed  by  the  presumption  arising  from  the  lapse  of 
time  ;  or  by  discovery  and  lawful  possession ;  or  by  conquest, 
confirmed  by  treaty  or  tacit  consent;  or  by  grant,  cession, 
purchase,  or  exchange ;  in  fine,  by  any  of  the  recognized 
modes  by  which  private  property  is  acquired  by  individu- 
als. It  is  not  our  object  to  enter  into  any  general  discus- 
sion of  these  several  modes  of  acquisition,  any  further  than 
may  be  necessary  to  distinguish  the  character  of  certain 
rights  of  property 'Whicli  are  the  peculiar  objects  of  interna- 
tional jurisprudence.  (Wheaton,  Elem.  Int.  Law,  pt.  2,  ch. 
4,  §§  1,  4,  5  ;  PhUlimore,  On  Int.  Law,  vol.  1,  §  221-277  ;  Gro- 
iius,  de  Jur.  Bel.  ac  Pac,  lib.  2,  cap.  4 ;  Vattel,  Droit  des  Gens, 
liv.  2,  chs.  7  and  11 ;  Rutherforth,  Institutes,  b.  1,  ch.  3 ;  b.  2, 
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ch.  9  ;  Puffendorf,  de  Jur.  Nat.  et  Gent,  lib,  4,  clis.  4,  5,  6  ; 
Mosevy  Versuch,  etc.,  h.  5,  cap.  9 ;  Martens,  Precis  du  Droit 
des  Gens,  §  35,  et  seq. ;  Schmaltz,  Droit  des  Gens,  liv.  4,  cli.  1 ; 
Kluber,  Droit  des  Gens,  §§  125,  126  ;  Heffter,  Droit  Interna- 
tional, §  76 ;  Ortolan  Domaine  International,  §§  53,  et  seq. ; 
Boivyer,  Universal  Public  Law,  ch.  28 ;  Pello,  Derecho  Interna- 
cional,  pt.  1,  cap.  4 ;  Biquelme,  Derecho,  Pub.  Int.,  lib.  1,  tit.  1, 
cap.  2 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  4,  pt. 
3,  ch.  5.) 

§  8.   A  sovereign  state  has  the  same  absolute  right  to  dis- 
pose of  its  territorial  or  other  public  property,  as  it  has  to 
acquire  such  property,  but  it  depends  upon  its  own  municipal 
constitution  and  laws,  how,  and  by  what  department  of  its 
government,  the  disposition  shall  be  made.     This  is  some- 
times a  question  of  peculiar  interest  to  foreign  states,  who 
may  acquire  such  property  by  purchase,  exchange,  cession, 
conquest,  and  treaties  of  confirmation,  and  especially  where 
such  acquisitions  are  made  from  states  continuall}^  subject  to 
revolutions  and  fluctuations  in  the  character  of  its  govern- 
ment and  in  the  powers  of  its  rulers.     The  act  of  a  govern- 
ment de  facto,  a  government  which  is  submitted  to  by  the 
great  body  of  the  people,  and  recognized  by  other  states,  is 
binding  as  the  act  of  the  state ;  and  it  is  not  necessary  for 
others  to  examine  into  the  origin,  nature  and  limits  of  that 
authority.     If  it  is  an  authority  de  facto,  and  sufficient  for  the 
purpose,  others  will  not  inquire  how  that  authority  was  ob- 
tained.    [Philliniore,  On  Int.  Law,  vol.  1,  §§  283,  et  seq. ;  Kent, 
Com.  on  Am.  Laiv,  vol.  1,  p.  166  ;  Webster  to  De  la  Rosa,  Aug. 
25th,  1851 ;   Cong.  Doc,  32d  Cong.,  1st  sess.  Senate,  Ex.  Doc. 
No.  97 ;  Bello,  Derecho  Internacional,  pt.  1,  cap.  4,  §  2  ;  Heffter, 
Droit  International,  §  71 ;  Biquelme,  Derecho  Pub.  Int.,  lib.  1,  tit. 
1,  cap.  2.) 

§  9.  E'evertheless,  in  order  to  make  such  transfer  valid,  the 
authority,  whether  de  facto  or  de  jure,  must  be  competent  to 
bind  the  state.  Hence  the  necessity  of  examining  into  and 
ascertaining  the  powers  of  the  rulers,  as  the  municipal  con- 
stitutions of  different  states  throw  many  difficulties  in  the 
way  of  alienations  of  their  public  property,  and  particularly 
of  their  territory.  Especially,  in  modern  times,  the  consent 
of  the  governed,  express  or  implied,  is  necessary,  before  the 
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transfer  of  their  allegiance  can  regularly  take  place.  But 
formerly,  what  Grotius  calls  'patrimonial  kingdoms  were  con- 
sidered in  the  light  of  absolute  property  of  particular  families, 
who,  having  received  the  blind  submission  of  their  subjects, 
sold  and  bartered  them  away,  like  any  other  property  which 
they  possessed.  And  such  transfers  of  sovereignty  included, 
not  only  the  right  of  eminent  domain,  and  the  absolute  pro- 
perty of  the  sovereign  or  state,  but  all  private  lands,  and  the 
property  and  services  of  the  subjects,  who  were  transferred 
with  the  soil,  in  the  same  manner  as  a  slaveholder  may  trans- 
fer his  slaves  and  all  they  possess,  together  with  the  title  to 
his  plantation.  [Grotius,  De  Jar.  Bel.  ac  Pac,  lib.  3,  ch.  11, 
§4;  Ward,  Laio  of  Nations,  vol.  2,  pp.  256-258  ;  Bello,  Derecho 
Internacional,  pt.  2,  cap.  4,  §  2 ;  Biquelme,  JDerecho  Pub.  Int., 
lib.  1,  tit.  1,  cap.  2.) 

§  10.  There  are  numerous  examples  of  such  treaties  of  sale. 
In  1301,  Theodoric,  Landgrave  of  Thuringia,  sold  the  Mar- 
quisate  of  Lusatia  to  Burchard,  Archbishop  of  Magdeburg, 
for  six  hundred  marks  of  silver, — "insuper  cum  ministeriali- 
bus,  Vasalis  et  Mancipiis,  et  aliis  hominibus  cujuscunque 
conditionis  in  jam  dicta  terra  commorantibus,"  etc.  In  the 
same  manner,  in  1311,  Dantzic,  Derschovia  and  Swiecae,  were 
sold  by  the  Margrave  of  Brandenbourg  to  the  Grand  Master 
of  the  Teutonic  Order,  for  ten  thousand  marks.  In  1333,  the 
city  and  territory  of  Mechlin  was  transferred  for  one  hun- 
dred thousand  reals  of  gold,  by  a  treaty  of  sale  between  its 
sovereign  and  the  Earl  of  Flanders,  the  fealty  being  reserved. 
About  the  same  time,  the  city  and  county  of  Lucques  were 
sold  by  John  of  Luxemburg  to  Philip  of  Yalois,  for  one  hun- 
dred and  eighty  thousand  Horins ;  and  a  few  years  after,  the 
sovereignty  of  Frankenstein  was  sold  by  the  Duke  of  Silecia, 
for  two  thousand  marks,  to  the  king  of  Bohemia.  The  sove- 
reignty which  the  Popes  so  long  held  over  Avignon  was  pur- 
chased by  Clement  VI.,  for  eighty  thousand  florins,  from  Jane, 
Queen  of  ]!^aples  and  Countess  of  Provence.  [Wai^d,  Law  of 
Nations,  vol.  2,  pp.  258-260 ;  Dumont,  Corps  Dip.,  liv.  2,  pp. 
330,  364,  365;  Dupuy,  Droits  de  Roy  F.  C,  p.  70;  Leibnitz, 
Cod.  Dip.,  p.  200 ;  Eiquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1, 
cap.  2.) 
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§  11.  The  practice  also  extended  to  the  mortgaging  of  sove- 
reignties, and  the  sales  of  reversionary  interests  in  king- 
doms. Thus,  Robert,  duke  of  ^N'ormandy,  in  order  to  raise 
money  to  engage  in  the  iirst  crusade,  mortgaged  his  dutchy 
for  six  thousand  six  hundred  and  sixty-six  pounds  weight  of 
silver,  to  Ids  brother  William,  and  transferred  the  possession 
before  his  departure  for  the  holy  land.  In  1479,  Louis  XL 
bought  the  right  of  the  house  of  Penthievre,  the  next  male 
heirs  in  reversion,  to  Britanny.  And  fifteen  years  later, 
Charles  VIII.  purchased,  for  an  annual  pension  of  four  thou- 
sand three  hundred  ducats,  an  estate  of  five  thousand,  in  lands 
in  France  or  Italy,  and  the  disposition  of  the  Morea  (when 
conquered,)  of  Paleologus,  the  nephew  of  Constautine,  the 
last  Christian  emperor,  his  right  to  the  whole  empire  of  Con- 
stantinople. The  act  of  sale  being  drawn  up  by  two  nota- 
ries, and  ratified,  Charles  assumed  the  robes  and  ornaments 
of  the  imperial  dignity,  and  made  no  scruples  in  claiming 
the  imperial  rights  vested  in  him  by  virtue  of  this  purchase. 
( Ward,  Law  cf  Natmis,  vol.  2,  pp.  260-262  ;  Gamier,  Hist, 
de  France,  liv.  1,  pp.  429,  461,  494  ;  Russell,  Hist  Modern 
Europe,  vol.  1,  pp.  185,  472  ;    White,  Hist  of  France,  p.  208.) 

§  12.  It  was  also  the  custom  to  dispose  of  sovereignties  and 
dominions  by  deeds  of  gift,  and  by  bequests.     The  emperor 
Lewis  v.,  created  the  dauphin  Humbert  king,  with  the  full 
privilege  of  disposing  of  his  sovereignty  at  will,  during  life, 
or  at  his  death.     In  1343,  Humbert  ceded  his  dominions  to 
Philip  of  Valois,  by  solemn  deed  of  gift.     By  similar  deeds, 
and  upon  a  like  principle,  the  emperor  Henry  VI.  conferred 
upon  Richard  I.   the  kingdom  of  Aries,  and  the  emperor 
Baldwin  gave  to  the  duke   of  Burgundy  the  kingdom  of 
Thessalonia.     By  bequests,  not  only  were  whole  sovereign- 
ties disposed  of,  but  the  orders  of  succession  were  frequently 
changed.    Thus,  Charles  II.,  king  of  Sicily  and  count  of  Pro- 
vence, changed  by  will  the  order  of  succession  to  the  county, 
and  the  claims  of  Charles  VIII.  to  the  throne  of  N'aples  were 
founded  upon  the  adoption  of  Louis  of  Anjou,  by  Jane,  queen 
of  Naples,  in  1380,  which  was  evidenced  to  all  Europe  by  a 
solemn  and  public  deed.     ( Ward,  Lav)  of  Nations,  vol.  2,  pp. 
262-264;    Leibnitz,    Cod.   Dip.,  pp.  51,  237,  158,  220,  382; 
Pfelfel,  Droit  Pub.  d'Allemagne,  tome  1,  p.  541 ;  Henault,  Hist. 
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Chroriy  tome  1,  p.  315  ;  Dumont,  Corps  Dip.,  tome  1,  pp.  288, 
337,  362.) 

§  13.  l^ational  territory  consists  of  water  as  well  as  land. 
The  maritime  territory  of  every  state  extends  to  the  ports, 
harbors,  bays,  mouths  of  rivers,  and  adjacent  parts  of  the 
sea  enclosed  by  headlands  belonging  to  the  same  state. 
"Within  these  limits,  its  rights  of  property  and  territorial 
jurisdiction  are  absolute,  and  exclude  those  of  every  other 
state.  The  general  usage  of  nations  superadds  to  this  extent 
of  maritime  territory  an  exclusive  territorial  jurisdiction  over 
the  sea  for  the  distance  of  one  marine  league,  or  the  range 
of  a  cannon-shot,  along  all  the  shores  or  coasts  of  the  state. 
The  maxim  of  law  on  this  subject,  is,  ierrae  dominium  finitur 
ubi  jiinitur  armorum  vis,  which  is  usually  recognized  to  be 
about  three  miles  from  the  shore.  And,  even  beyond  this 
limit,  states  may  exercise  a  qualified  jurisdiction  for  fiscal 
and  defensive  purposes,  that  is,  for  the  execution  of  their 
revenue  laws,  and  to  prevent  "hovering  on  their  coasts." 
It  is  necessary  to  distinguish  between  maritime  territory  and 
territorial  jurisdiction,  which  latter  will  be  discussed  in  another 
chapter.  ( Wheaton,  Mem.  Int.  Law,  pt.  2,  ch.  4,  §  6  ;  Grotius, 
De  Jiir.  Bel  ac  Pac,  lib.  2,  cap.  3,  §  10 ;  Bynkershoek, 
Quest.  Jur.  Pub.,  lib.  1,  cap.  8  ;  Bynkershoek,  De  Dominio 
Maris,  cap.  2 ;  Poison,  Laic  of  Nations,  sec.  5 ;  Vattel,  Droit 
des  Gens,  liv.  1,  ch.  23,  §289  ;  Valin,  Com.  sur  V  Ord,  liv.  5, 
tit.  1 ;  Azuni,  Droit  Maritime,  tome  1,  ch.  2,  art.  3, ;  Garden, 
De  la  Dip.,  tome  1,  p.  399  ;  Hautefeuille,  Droit  des  Nations 
Neut.,  tit.  1,  ch.  3,  sec.  1 ;  Ortolan,  Diplomatie  de  la  Mer,  liv.  2, 
ch.  8 ;  Galiani,  dei  Doveri,  dei  P.  N,  liv.  1 ;  Emerigon,  Des 
Assurances,  ch.  12,  §  19 ;  Abreu,  Sobre  Presas,  pt.  1,  ch.  5, 
§§13,  16;  De  Cussy,  Droit  Maritime,  liv.  1,  tit.  2,  §40;  Wild- 
man,  Int.  Law,  vol.  1,  p.  70  ;  Martens,  Precis  du  Droit  des 
Gens,  §  41 ;  Pistoye  et  Duverdy,  Traite  des  Prises,  tit.  2,  ch.  1, 
sec.  1;  Heffter,  Droit  International,  %^Qb,  etseq.;  Riquelme, 
Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  3  ;  Loccenius,  De  Jure 
Maritimo,  lib.  1,  cap.  4,  §  6.) 

§  14.  The  term  "  coasts  "  does  not  properly  comprehend 
•all  the  shoals  which  form  sunken  continuations  of  the  land 
perpetually  covered  with  water,  but  it  includes  all  the  natu- 
ral appendages  of  the  territory  which  rise  out  of  the  water. 
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although  they  may  not  be  of  sufficient  firmness  for  habita- 
tion or  use.  No  matter  whether  such  appendages  are  com- 
posed of  mud  or  of  solid  rock,  they  are  considered  as  a  part 
of  the  territory  of  the  main  land,  the  right  of  dominion  not 
depending  upon  the  texture  of  the  soil.  This  question  was 
directly  decided  in  a  case  which  had  reference  to  a  little 
mud  island  at  the  mouth  of  the  Mississippi  river,  composed 
of  earth  and  trees  drifted  down  by  the  river,  and  not  of  suf- 
ficient consistency  to  support  the  purposes  of  life.  (  Wheaton, 
Elm.  Int.  Law,  pt.  2,  ch.  4,  §  7  ;  The  Anna,  5  Rob.  Rep.,  p.  385 ; 
Wildvian,  Int.  Law,  vol.  1,  pp.  39,  40  ;  Ortolan,  Domaine  Inter- 
national, §  93  ;  Pistoye  et  Duverdy,  Traite  des  Prises,  tit.  2,  ch. 
1,  sec.  1.) 

§15.  Another  case,  involving  the  international  right  of 
domain  and  property,  is  that  of  islands  in  the  sea,  which  do 
not  derive  their  elements,  on  the  principle  of  alluvium  and 
increment,  immediately  from  the  main  shore,  but  are  sepa- 
rated from  it  by  deep  channels  of  a  greater  or  less  width. 
Such  islands,  if  in  the  vicinity  of  the  main  land,  are  regarded 
as  its  dependencies,  unless  some  one  else  has  acquired  title 
to  them  by  virtue  of  discovery,  colonization,  purchase,  con- 
quest, or  some  other  recognized  mode  of  territorial  acquisi- 
tion. The  ow^nership  and  occupation  of  the  main  land 
includes  the  adjacent  islands,  even  though  no  positive  acts 
of  ownership  may  have  been  exercised  over  them.  In  such 
a  case,  the  attempt  of  another  power,  without  title,  to  colo- 
nize them,  would  be  a  just  cause  of  complaint,  and,  if  per- 
sisted in,  of  war.  But  if  such  islands  be  in  the  sea,  distant 
from  the  main  land,  their  ownership  follows  the  general  rule 
of  discovery,  occupancy,  colonization,  purchase  and  conquest. 

By  the  act  of  congress,  approved  August  18th,  1856,  when 
any  citizen  of  the  United  States  discovers  a  deposit  of  guano 
on  any  island,  rock  or  key,  not  within  the  lawful  jurisdiction 
of  any  other  government,  and  not  occupied  by  the  citizens 
of  any  other  government,  and  shall  take  peaceable  possession 
thereof,  and  occupy  the  same,  such  island,  rock,  or  key  may, 
at  the  discretion  of  the  President  of  the  United  States,  be 
considered  as  appertaining  to  the  United  States,  and  the 
land  and  naval  forces  may  be  employed  by  the  President  to 
protect  the   rights   of   such   discoverers,   or  their  assigns. 
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IS'evertheless,  such  islands,  rocks,  or  keys,  are  not  made  a 
part  of  the  union  of  the  United  States,  and  all  acts  done, 
and  offenses  or  crimes  committed  thereon,  or  in  the  waters 
adjacent  thereto,  are  to  be  held  and  deemed  to  have  been 
done  or  committed  on  the  high  seas,  on  board  a  ship  or  ves- 
sel belonging  to  the  United  States,  and  be  punished  accord- 
ing to  the  laws  of  the  United  States  relating  to  such  ships 
or  vessels,  and  offenses  committed  on  the  high  seas.  ( U.  S, 
Statutes  at  Large,  vol.  11,  p.  119  ;  Brightley,  Digest  of  the  Laws 
of  the  U.  S.,  p.  301 ;  Wheaton,  Mem.  Int.  Law,  pt.  2,  ch.  4, 
§  7 ;  Ortolan,  Diplomatie  de  la  Mer,  liv.  2,  ch.  8 ;  Hiqiielme, 
Drecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  2  ;  Wildman,  Int.  Law, 
vol.  1,  p.  70 ;  Grotius,  de  Jur.  Bel.  ac  Fac,  lib.  2,  cap.  2,  §  4  ; 
Fuffendorf,  de  Jure  Nat.  et  Gent.,  lib.  4,  cap.  6,  §  4 ;  Vattel,  Droit 
des  Gens,  liv.  1,  ch.  18,  §§  207-209,  295 ;  Ortolan,  Domaine 
International,  §93.) 

§  16.  The  exclusive  right  of  domain,  and  territorial  juris- 
diction, of  the  British  crown,  have  immemorially  extended  to 
the  bays  or  portions  of  the  sea  cut  off  by  lines  drawn  from 
one  promontory  to  another,  along  the  coasts  of  the  island  of 
Great  Britain.  They  are  commonly  called  the  king's  cham- 
hers.  A  similar  jurisdiction,  or  right  of  domain,  is  also 
asserted  by  the  United  States  over  the  Delaware  Bay,  and 
other  bays  and  estuaries,  as  forming  portions  of  their  terri- 
tory. Other  nations  have  claimed  a  right  of  territory  over 
bays,  gulfs,  straits,  mouths  of  rivers,  and  estuaries  which  are 
enclosed  by  capes  and  headlands  along  their  respective  coasts, 
and  the  principle  would  seem  to  be  pretty  well  established  as  a 
rule  of  international  law.  {Bello,  Derecho  Internacional,  pt.  1, 
cap.  2,  §  4  ;  Wheaton,  Mem.  Lit.  Law,  pt.  2,  ch.  4,  §  7  ;  Sir 
L.  Jenkins,  Life  and  Works,  vol.  2,  pp.  727-8,  780  ;  Vattel, 
Droit  des  Gens,  liv.  1,  ch.  22,  §  281 ;  Le  Louis,  2  Dodson  Rep. 
p.  245 ;  Church  v.  Hubbard,  2  Cranch  Hep.,  p.  187 ;  Case  of 
the  Washington,  Com.  between  the  U.  S.  and  G.  B.,  pp.  170-186  ; 
Emerigon,  Des  Assurances,  ch.  12,  sec.  19  ;  Valin,  Traite  des 
Prises,  ch.  4,  sec.  3  ;  Ortolan,  Diplomatic  de  la  Mer,  liv.  2,  ch. 
8 ;  Martens,  Precis  du  droit  des  Gens,  §  42 ;  Hautefeuille,  Des 
Nations  Neutres,  pt.  1,  ch.  3,  sec.  1 ;  Heffter,  Droit  Interna- 
tional, §  76 ;  i)e  Cussi/y  Droit  Maritime,  liv.  1,  tit.  2,  §  41.) 
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§  17.  The  principle  of  tins  rule  is  not  now  contested,  but 
differences  have  arisen  with  respect  to  its  limitation,  and  its 
application  to  particular  cases,  or,  in  other  words,  as  to  what 
constitutes  a  bay  or  estuary,  or  mouth  of  a  river,  and  what 
must  be  regarded  as  a  portion  of  the  open  sea,  which  is  the 
property  or  territory  of  no  one,  but  is  common  to  all  nations. 
By  the  treaty  of  1818,  between  the  United  States  and  Great 
Britain,  the  former  "  renounced  forever  any  liberty  hereto- 
fore enjoyed,  or  claimed  by  the  inhabitants  thereof,  to  take, 
dry,  or  cure  fish  on,  or  within  three  miles  of  any  of  the  coasts, 
bays,  creeks,  or  harbors  of  his  Britanic  Majesty's  dominions 
in  America,"  etc.  From  1549  to  1852,  serious  difiiculties 
occurred  between  the  inhabitants  of  the  two  countries  with 
respect  to  the  construction  of  this  treaty ;  the  one  contend- 
ing that  the  three  iniles  were  to  be  measured  from  a  line  uni- 
ting the  extreme  headlands  of  the  coasts  of  Nova  Scotia, 
while  the  other  party  objected  to  this,  on  the  ground  that  the 
line  so  drawn  cut  ofi' large  portions  of  the  open  sea,  or  broad 
estuaries,  which  were  the  common  property  of  all ;  and  that 
such  line  must  be  drawn  from  one  headland  to  the  next  adja- 
cent, so  as  not  to  include  these  broad  bays,  or  slight  inden- 
tations, which  were  properly  portions  of  the  open  sea.  Seri- 
ous collisions  were  at  one  time  apprehended  between  the 
men-of-war  sent  by  the  two  governments  to  protect  their  res- 
pective fisheries.  A  mutual  forbearance,  however,  prevented 
a  resort  to  force,  and  a  negotiation  was  set  on  foot,  which, 
in  1854,  resulted  in  a  joint  commission  of  the  two  nations, 
to  designate  the  mouths  of  rivers,  etc.,  to  which  the  common 
right  of  fishery  on  the  coasts  of  the  United  States  and  of  the 
British  Provinces  was  not  to  extend.  {Cong.  Docs.  S2d  Con. 
1st  Sess.  Senate  Ex.  Doc.  No.  100,  Spe,  Sess.  No.  3  ;  President's 
Message,  Cong.  Doc,  1855-6  ;  U.  S.  Statutes  at  Large,  vol.  10, 
p.  1089 ;  Annates  Marit.  et  Colo.,  1839,  part  1,  p.  861 ;  Whea- 
ton,  Mem.  Int.  Law,  pt.  2,  ch.  4,  §  8 ;  De  Cussy,  Droit  Mari- 
time, liv.  1,  tit.  2,  §  41.) 

§  18.  But,  besides  this  claim  of  maritime  territory  over  the 
mouths  of  rivers,  bays  and  estuaries  along  the  coast,  dififerent 
nations  have  at  different  times  asserted  a  right  of  property  to 
certain  narrow  seas  and  straits  adjacent  to  their  shores,  and 
outside  of  any  lines  joining  one  cape  or  promontory  with 
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another.  Such,  for  example,  as  the  sovereignty  formerly 
claimed  by  the  Republic  of  Venice  over  the  Adriatic;  the 
supremacy  claimed  by  England  over  the  narrow  seas  ;  and 
the  supremacy  asserted  by  the  king  of  Denmark  over  the 
sound  and  the  two  belts  which  form  the  outlet  of  the  Baltic 
Sea  into  the  ocean.  Such  claims  have  generally  been  placed 
on  the  ground  of  immemorial  use,  or  prescription.  The 
honors  and  duties  demanded  by  the  state  asserting  such 
maritime  supremacy,  have  been  paid  or  refused  by  other 
nations,  according  to  circumstances,  bat  the  claim  itself  has 
never  been  sanctioned  by  general  acquiescence.  [Wheaton, 
Elem.  Int.  Law^  pt.  2,  ch.  4,  §  9;  Vaiiel,  Droit  des  Gens,  liv. 
1,  ch.  23,  §  289 ;  Martens,  Precis  des  Droit  des  Gens,  §  42 ; 
Kluber,  Droit  des  Gens  Mod.,  §  132;  Selden,  Mare  Clausum, 
passim  ;  Sti/raann,  De  Jure  Maritimo,  lib.  1,  cap.  4,  p.  179,  et 
seq.  ;  Gunther,  Euroy.  Volkerrecht,  t.  2,  p.  46  ;  Rayneval,  Inst, 
du  Droit  Nat.,  liv.  2,  ch.  10 ;  Pistoye  et  Diiverdey,  Traite 
des  Prises,  tit.  2.  ch.  1,  sec.  1 ;  Bowyer,  Universal  Public  Law, 
ch.  28 ;  Heffter,  Droit  International,  §  75  ;  Hautej^euille,  Des 
Nations  Neutres,  pt.  1,  ch.  3,  sec.  2 ;  De  Cussy,  Droit  Maritime, 
liv.  1,  tit.  2,  §§  41,  b^.) 

§  19.  The  claim  of  Denmark,  to  impose  what  are  called 
so'^ud  dues,  was  rested  by  the  Danish  publicists  and  diplo- 
matists, not  only  upon  immemorial  prescription,  sanctioned 
by  a  long  succession  of  treaties  with  other  powers,  but  upon 
a  kind  of  vested  right,  originating  in  remote  antiquity,  recog- 
nized by  the  system  of  public  law  subsequently  subsisting, 
and  ratified  by  the  acquiescence  of  all  maritime  nations  froui 
time  immemorial ;  and  they  said  the  claim  was  originally 
founded  in  equity,  and  still  has  equitable  considerations  in 
its  favor,  in  virtue  of  the  expenses  incurred  by  Denmiark  in 
improving  the  navigation  of  the  sound  for  the  general  benefit 
of  commerce.  They  admitted  ''that  the  general  princi- 
ples of  the  law  of  nations  would  now  hardly  seem  to  sanction 
the  imposition  of  tolls  similar  to  the  sound  dues,  where  none 
before  had  existed."  The  United  States  denied  the  right  of 
Denmark  to  collect  such  dues,  and  "  adopted  the  conclusion 
that  they  are  under  no  obligation  arising  from  international 
law  or  treaty  stipulation,  to  yield  to  this  claim,"  while  they 
admitted  the  "  necessity  to  keep  up,  at  considerable  expense, 
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liglit-hoiises,  buoys,  etc.,  for  the  security  of  this  navigation," 
and  that  the  expenditure  made  by  Denmark,  for  this  purpose, 
"  may  constitute  an  equitable  claim  upon  fereign  powers  for 
remuneration  to  the  extent  they  have  participated  in  this 
advantage,"  and  that  "they  would  not  hesitate  to  share  liber- 
ally in  compensating  Denmark  for  any  fair  claim  for  expen- 
ses she  may  incur  in  improving  and  rendering  safe  the  navi- 
gation of  the  sound."  ''In  claiming  an  exemption  of  our 
ships  and  their  cargoes  from  taxation,  by  Denmark,  at  the 
straits  of  the  Baltic,"  continues  Mr.  Marcy,  the  American 
secretary  of  state,  the  United  States  "are  vindicating  a  great 
national  principle  of  extensive  and  various  application.  If 
yielded  in  one  instance,  it  will  be  difficult  to  maintain  it  in 
others.  If  exactions  upon  our  trade  at  the  entrance  of  the 
Baltic  were  acquiesced  in  by  the  United  States,  similar  exac- 
tions might,  on  the  same  principle,  be  demanded  at  the 
Straits  of  Gibralter  and  Messina,  at  the  Dardanelles,  and  on 
all  great  navigable  rivers  whose  upper  branches  and  tributa- 
ries are  occupied  by  different  independent  powers."  The 
dispute  was  amicably  arranged  by  the  convention  of  February 
12th,  1858,  the  sound  and  belts  being  made  entirely  free  to 
American  vessels  and  their  cargoes,  the  United  States  paying 
a  fixed  sum  en  bloc  for  light-houses,  buoys,  etc.  (President's 
Messages,  Dec.  1854  and  1855;  Marcy,  Cor.  Pep.  of  State,  on 
Danish  Sound  Dues  ;  Wildman,  Int.  Laio,  vol.  1,  ch.  2 ;  Web- 
ster's Life  and  Works,  vol.  6,  p.  466 ;  Wheaton,  Mem.  Int. 
Law,  pt.  2,  ch.  4,  §9  ;  Cong.  Doe,  H.  of  P.,  33c?  Cong.,  1st  Sess., 
Ex.  Doc,  108 ;  Hautefeuille,  Des  Nations  Neutres,  tit.  1,  ch.  3; 
De  Cussy,  Droit  Maritime,  liv.  1,  tit.  2,  §  ^^.) 

§  20.  IS'o  one  would  now  think  of  reviving  the  controversy 
which  once  occupied  the  pens  of  the  ablest  European  jurists, 
with  respect  to  the  right  of  any  one  state  to  appropriate  to 
its  own  use,  and  to  the  exclusion  of  others,  any  part  of  open 
sea  or  main  ocean,  beyond  the  immediate  vicinity  of  its  own 
coast ;  but  it  has  sometimes  been  attempted  to  extend  the 
principle  of  mare  clausum  to  inland  seas,  not  entirely  enclosed 
within  the  territorial  limits  of  a  single  state.  Thus,  in  the 
treaties  of  armed  neutrality  of  1780  and  1800,  and  in  the 
treaty  of  1794,  between  Denmark  and  Sweden,  the  tranquility 
of  the  Baltic  Sea  was  proclaimed  and  guarantied;  and  in  the 
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E-ussian  declaration  of  war  against  Great  Bsitain  of  1807,  the 
inviolability  of  that  sea,  and  the  reciprocal  guaranties  of  the 
powers  bordering  upon  it,  were  stated  as  aggravations  of  the 
British  proceedings,  in  entering  the  sound  and  attacking  the 
Danish  capital  in  that  year.  This  attempt,  on  the  part  of  the 
Baltic  powers,  to  establish  in  themselves  the  exclusive  con- 
trol of  the  Baltic  sea,  contrary  to  the  well  established  princi- 
ples of  international  law,  greatly  weakened  the  force  of  their 
complaints  against  the  proceedings  of  Great  Britain  toward 
Denmark,  conduct  in  utter  violation  of  the  rights  of  a  sover- 
eign and  independent  state,  and  which  will  remain,  in  all  time, 
a  stain  upon  the  character  of  the  British  government.  The 
law  of  nations  does  not  permit  any  number  of  nations,  bor- 
dering upon  a  sea,  to  combine  together  to  close  it  against  the 
commerce  of  the  rest  of  the  world.  (  Wheaton,  Elem..  Int.  Law, 
pt.  2,  ch.  4,  §§  9-10 ;  Groiius,  'de  Jur.  Bel.  ac  Fac,  lib.  2,  cap. 
3,  §§  8,  13 ;  Bynkershoek,  de  Dominio  Maris,  cap.  7 ;  Puffen- 
dorf,  de  Jure  Naturae  et  Gen.,  lib.  4,  cap.  5,  §  7 ;  Vattel,  Droit 
des  Gens,  liv.  1,  ch.  23,  §§  279,  286 ;  Ortolan,  Lip.  de  la  Mer, 
tome  1,  pp.  120-126 ;  Poison,  Law  of  Nations,  sec.  5 ;  Wild- 
man,  Int.  Law,  vol.  1,  p.  71 ;  Pistoye  et  Duverdy,  Traite  des 
Prises,  tit.  2,  ch.  1,  sec.  2 ;  Boivyer,  Universal  Public  Law. 
chs.  13,  28 ;  Heffter,  Droit  International,  §  75 ;  Bello,  Lerecho 
Internacional,  pt.  1,  cap.  2,  §  4 ;  Hautefeuille,  Des  Nations  Neu- 
tres,  tit.  1,  chs.  3,  4 ;  Be  Gassy,  Droit  Maritime,  liv.  1,  tit.  2, 
§39.) 

§  21.  It  is  generally  admitted  that  the  territory  of  a  state 
includes  the  seas,  lakes  and  rivers  entirely  inclosed  within 
its  limits.  Thus,  so  long  as  the  shores  of  the  Black  Sea  were 
exclusively  possessed  by  Turkey,  that  sea  might,  with  pro- 
priety, be  considered  as  mare  clausum;  and  there  seemed  no 
reason  to  question  the  right  of  the  Ottoman  Porte  to  exclude 
other  nations  from  navigating  the  passage  which  connects  it 
with  the  Mediterranean,  both  shores  of  this  passage  being 
also  portions  of  the  Turkish  territory.  But  when  Turkey 
lost  a  part  of  her  possessions  bordering  upon  this  sea,  and 
Eussia  had  formed  her  commercial  establishments  on  the 
shores  of  the  Euxine,  both  that  empire  and  other  maritime 
powers  became  entitled  to  participate  in  the  commerce  of  the 
Black  Sea,  and  consequently  to  the  free  navigation  of  the 
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Dardanelles  and  the  Bosphorus.  This  right  was  expressly 
recognized  by  the  treaty  of  Adrian ople  in  1829.  But  the 
right  of  free  navigation  of  the  Black  Sea,  and  the  consequent 
right  of  passage  through  the  Dardanelles  and  the  Bosphorus, 
was  not  construed  to  interfere  with  the  right  of  territorial  juris- 
diction which  the  Ottoman  Porte  exercises  over  these  straits. 
These  straits  are  bounded  on  both  sides  by  the  territory  of 
the  Sultan,  and  are,  in  most  parts,  less  than  six  miles  wide, 
consequently,  he  has  a  right  to  exclude  all  foreign  ships  of 
war  from  entering  or  passing  either  the  Dardanelles  or  the 
Bosphorus.  This  right  has  also  been  recognized  in  the  trea- 
ties of  1840, 1841,  and  1856,  and  may  be  considered  as  per- 
manently incorporated  into  the  public  law  of  Europe.  {Ri- 
quelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  4 ;  Wheaton,  Elem. 
Int.  Law,  pt.  2,  ch.  4,  §  10;  Vattel,  Droit  des  Gens,  liv.  1,  ch.  23, 
§  287  ;  Martens,  Precis  du  Droit  des  Gens,  §§  39, 156;  Wheaton, 
Hist.  Law  of  Nations,  pp.  577,  583  ;  Martens,  Nouveau  Recueil, 
tome  8,  p.  143 ;  Poison,  Law  of  Nations,  sec.  5;  Wildrnan,  Int. 
Law,  vol.  1,  ch.  2 ;  Phillimore,  On  Int.  Law,  vol.  3,  Appen. 
p.  82S;  Deffter,  Droit  International,  §76.) 

§  22.  The  great  inland  lakes,  and  their  navigable  outlets, 
are  considered  as  subject  to  the  same  rule  as  inland  seas: 
where  enclosed  within  the  limits  of  a  single  state  they  are 
regarded  as  belonging  to  the  territory  of  that  state;  but  if 
different  nations  occupy  their  borders,  the  rule  of  mare  clau- 
sum  cannot  be  applied  to  the  navigation  and  use  of  their 
waters.  E^o  distinction  is  made  between  salt  water  lakes,  or 
inland  seas,  and  fresh  water  lakes.  The  right  of  territorial 
jurisdiction  over  the  outlets  of  these  inland  waters,  when 
narrow,  and  of  excluding  foreign  ships  of  war,  will  be  par- 
ticularly discussed  in  another  chapter.  ( Wheaton,  Elem.  Int, 
Law,  pt.  2,  ch.  4,  §  11 ;  Phillimore,  On  Int.  Law,  vol.  1,  §  155 ; 
Poison,  Law  of  Nations,  sec.  5 ;  Wildrnan,  Int.  Law,  vol.  1, 
pp.  71,  72;  Martens,  Precis  du  Droit  des  Gens,  §§39,  156; 
Heffter,  Droit  International,  §  76  ;  Biquelme,  Derecho  Pub.  Int., 
lib.  1,  tit.  1,  cap.  4;  Hautefeuille,  Des  Nations  Neutres,  tit.  1, 
ch.  3.) 

§  23.  A  river  which  flows,  for  its  entire  length,  through 
the  territory  of  a  state,  is  regarded  as  forming  a  part  of  its 
dominion,  including  the  bays  and  estuaries  formed  by  its 
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junction  with  the  sea.  Where  the  entire  upper  portion  ot 
a  navigable  river  is  inchided  within  a  single  state,  the  part 
so  enclosed  is  undoubtedly  the  property  of  such  state. 
Where  a  naviga]3le  river  forms  the  boundary  of  coterminous 
states,  the  middle  of  the  channel, —  the  Jilum  aquae, —  or  thai- 
weg,  is  generally  taken  at  the  line  of  their  seperation,  the 
presumption  of  law  being,  that  the  right  of  navigation  is 
common  to  them  both.  But  this  presumption  may  be  rebut- 
ted or  destroj^ed  by  actual  proof  of  the  exclusive  title  of  one 
of  the  ripuarian  proprietors  to  the  entire  river.  Such  title 
may  have  been  acquired  by  prior  occupancy,  purchase,  ces- 
sion, treaty,  or  any  one  of  the  modes  by  which  other  public 
territory  may  be  acquired.  Bat  where  the  river  not  only 
separates  the  conterminous  states,  but  also  their  territorial 
jurisdictions,  the  thalweg,  or  middle  channel,  forms  the  line 
of  separation  through  the  bays  and  estuaries  through  which 
the  waters  of  the  river  flow  into  the  sea.  As  a  general  rule, 
this  line  runs  through  the  middle  of  the  deepest  channel, 
although  it  may  divide  the^  river  and  its  estuaries  into 
two  very  unequal  parts.  But  the  deeper  channel  may  be 
less  suited,  or  totally  unfit,  for  the  purposes  of  navigation, 
in  which  case,  the  dividing  line  would  be  in  the  middle  of 
the  one  which  is  best  suited  and  ordinarily  used  for  that 
object.  The  division  of  the  islands  in  the  river  and  its  bays, 
would  follow  the  same  rule.  ( V^heaton,  Elem.  Int.  Law,  pt. 
2,  ch.  4,  §  11 ;  Vattel,  Droit  des  Gens,  liv.  1,  ch.  22,  §§  266, 
268,  270 ;  Martens,  'Precis  du  Droit  des  Gens,  §  39 ;  Heffter, 
Droit  International,  §§  QQ,  11 ;  Phillimore,  On  Int.  Laio,  vol.  1, 
§  155  ;  Pvffendorf,  de  Jur.  Nat.  et  Gent.,  lib.  4,  cap.  7,  §  2 ;  Gnnd- 
ling,  Jus.  Nat,  p.  248 ;  Wolfius,  Jus.  Gentium,  §§106-109; 
Stypmannus,  Jus.  Marit,  etc.,  cap.  5,  n.  476-552;  Merlin, 
Repertoire,  voc.  alluvium  ;  Rayneval,  Droit  de  la  Nature,  tome 
1,  p.  307 ;  De  Lussy,  Droit  Maritime,  liv.  1,  tit  2,  §  57.) 

§  24.  Where  the  dividing  line  of  two  states  is  water,  as  a 
river  or  lake,  which  is  subject  to  changes,  important  ques- 
tions may  arise  respecting  the  rights  of  property.  Thus, 
where,  by  a  gradual  and  insensible  movement,  the  water 
advances  on  one  side  and  recedes  on  the  other,  or  by  detri- 
tion on  one  side  and  deposit  on  the  other,  a  portion  of  the 
soil  is  gradually  transferred,  there  is  evidently  a  loss  to  one 
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state  and  an  increase  to  the  other.  So  also,  where  islands 
are  washed  away  on  one  side  of  tae  channel,  and  new  ones 
formed  on  the  other,  there  is  a  corresponding  change  of  ter- 
ritory. Again,  suppose  that  the  river  or  lake  which  consti- 
tutes the  boundary,  has  suddenly  changed  its  bed,  will  this 
change  produce  a  corresponding  increase  or  dimunition  of 
territory  to  the  adjacent  proprietors  ?  The  Roman  law  deter- 
mined with  great  care  the  effects  of  changes  in  the  distribu- 
tion of  waters  upon  the  ownership  of  private  lands;  and  the 
influence  of  this  law  is  manifest  in  the  rules  adopted  by  pub- 
licists with  respect  to  international  property.  {Grotius,  De 
Jur.  Bel.  ac  Pac.^  lib.  2,  cap.  3,  §§  16, 17 ;  Puffendorf,  De  Jure 
Nat.  et  Gent.,  lib.  4.  cap.  7,  §  11 ;  Vattel,  Droit  des  Gens.,  liv. 
1,  ch,  22,  §§  268-277  ;  Martens,  Precis  du  Droit  des  Gens.,  §  45 ; 
Kliiber,  Droit  des  Gens  Mod.,  §134;  Ortolan,  Domaine  Interna- 
tional. §  78-84 ;  Gunther,  Europ.  Volkerrecht,  t.  2,  p.  55  ;  Pai/- 
neval,  Inst,  du  Droit  Nat,  liv.  2,  ch.  11 ;  Bowyer,  Universal 
Public  Law,  ch.  28  ;  Pothier,  CEiares  de,  tome  10,  pp.  87,  88 ; 
Voet,  ad  Pandects,  tome  1,  pp.  606,  607 ;  Heinecoius,  Eecita- 
ciones,  lib.  2,  tit.  1,  §§  356-369;  Las  Sieie  Partidas,  Part.  3,  tit. 
28,  1.  31 ;  Alvarez,  Institutes,  lib.  2,  tit.  1,  §  6 ;  Asso,  Institu- 
ciones,  p.  101 ;  Gomez,  Mementos,  lib.  2,  tit.  4,  §  3 ;  Fehrero 
Mexicana,  tomo  1,  p.  161 ;  Sala  Mexicana,  tomo  2,  p.  62 ;  Jus- 
tinian, Inst.,  lib.  2,  tit.  1,  §§20-24  ;  Heffter,  Droit  International, 
§77;  De  Camps,  Manuel  des  Prop.  Piv.,  passim;  Chardon, 
Droit  d' Alluvion,  passim ;  Riquelme,  Derecho  Pub.  Int.,  lib.  1, 
tit.  1,  cap.  4.) 

§  25.  Where  the  moving  of  the  dividing  water  is  so  gradual 
as  to  be  almost  insensible,  the  changes  produced  are  not 
considered  as  acqusitions  and  losses  of  property,  but  the 
natural  consequences  of  property  already  existing ;  because, 
the  thing  owned  is  naturally  susceptible  of  this  physical 
increase  or  decrease.  In  such  a  case,  whether  the  dividing 
water  belongs  entirely  to  one  state,  or  the  boundary  is  the 
middle  or  thalweg,  each  party  gains  or  loses  accordingly 
as  the  increase  or  decrease  is  upon  its  side.  The  same  rule 
applies  to  the  gradual  removal  or  formation  of  islands  in  a 
river  or  lake  which  divides  states,  or  in  the  sea,  within  the 
territorial  limits  or  ligne  de  respect  of  a  state  bordering  upon 
the  ocean.     Moreover,  a  state  has  a  certain  right  of  preemp- 


140  International  Law. 

tion  to  islands  formed  adjacent  to  its  coast,  even  outside  of 
this  line  of  respect.  But  the  case  is  very  different  where 
the  river  abandons  its  ancient  bed  and  forms  a  new  channel, 
or  where  a  lake  leaves  its  former  banks  and  forms  a  new 
lake,  or  a  scries  of  new  lakes  ;  the  boundaries  of  the  states 
remain  in  the  abandoned  bed  of  the  river,  or  in  the  position 
formerly  occupied  by  the  lake.  ( G-rotius,  de  Jur.  Bel.  ac  Pac, 
lib.  7,  cap.  3,  §  17  ;  Ortolan^  Domaine  International,  §§  85,-93 ; 
Heffter,  Droit  International^  §  69,  note ;  Gunther,  Eiirop.  Vol- 
kerrecht,  t.  2,  p.  57 ;  Pestel,  Commentarii  de  Repitb.  Batava., 
§  268 ;  Rayneval,  Inst,  du  Droit  Nat,  liv.  2,  ch.  11 ;  Boivyer, 
Universal  Public  Laiv,  ch.  28  ;  Pothier,  (Eiivres  de,  tome  10, 
pp.  88,  et  seq. ;  Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap. 
4 ;  Bello,  Derecho  Inter nacional,  pt.  1,  cap.  3  ;  Pando,  Derecho 
Internacional,  p.  99 ;  Almeda,  Derecho  Publico,  tomo  1,  p.  199 ; 
Gushing,  Opinions  U.  S.  Aifys.  Genl.,  vol.  8,  p.  175 ;  Crittenden, 
Opinions  U.  S.  Att'ys.  Genl.,  vol.  5,  pp.  264,  412 ;  Puffendorf, 
de  Jur.  Nat.  et  Gent.,  lib.  4,  cap.  5,  §  8  ;  Woljius,  Jus.  Gentium, 
§§  108,  109;  De  Camps,  Manuel  des  Prop.  Eiv.,  passim ;  Char- 
don,  Droit  d' Alluvion,  passim  ;  Proudhon  et  Dumay,  Domaine 
Public,  tome  4,  ch.  ^Q,  sec.  7.) 

§  26.  Where  a  navigable  river,  during  a  part  of  its  course, 
flows  through  the  territory  or  forms  the  boundary  of  one 
state,  but  passes  through  a  third  state  before  it  enters  the 
sea,  questions  of  some  difficulty  have  arisen  with  respect  to 
its  dominion  and  use.  It  is,  however,  now  generally  conce- 
ded that  the  right  of  navigation,  for  commercial  purposes,  is 
common  to  all  the  nations  inhabiting  the  different  parts  of 
its  banks.  But  this  right  of  innocent  passage,  being  what  the 
text-writers  call  an  imperfect  right,  its  exercise  is  necessarily 
modified  by  the  safety  and  convenience  of  the  state  which  is 
affected  by  it,  and  can  only  be  effectually  secured  by  mutual 
conventions,  regulating  the  mode  of  its  exercise.  In  other 
words,  the  outlet  of  the  river  being  entirely  within  the  ter- 
ritorial jurisdiction  of  one  state,  that  state  may  establish  and 
enforce  all  proper  and  necessary  regulations,  so  that  this  right 
of  innocent  passage  shall  neither  endanger  its  own  safety  nor 
interfere  with  its  own  paramount  right  of  legislation  and  juris- 
diction. The  Roman  law  declared  navigable  rivers  to  be  so 
far  public  property,  that  a  free  passage  over  them  was  open 
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to  everybody,  but  distinguished  between  rivers  and  the  sea, 
the  former  being  classed  among  res  piiblicae,  and  the  latter 
among  res  comimines.  (Justinian,  lustiiutes,  lib.  2,  tit.  1,  § 
1-2  ;  Fhillimore,  On  Int.  Law,  vol.  1,  §§  155-6  ;  Grotius,  de  Jur. 
Bel  ac  Fac,  lib.  2,  cap.  2,  §§  12-14  ;  Vaiiel,  Droit  cles  Gens, 
liv.  2,  ch.  9,  §§  126-130  ;  ch.  10,  §§  132-134  ;  Puffendorf,  de 
Jur.  Nat.  et  Gent.,  lib.  3,  cap.  3,  §§  3-6;  Poison,  Laiv  of 
Nations,  sec.  5 ;  Wildman,  Int.  Law,  vol.  1,  p.  76 ;  Ortolan, 
Domaine  International,  §  44  ;  Boicyer,  Universal  Public  Law, 
ch.  28 ;  Heffter,  Droit  International,  §  77 ;  Riquelmne,  Derecho 
Pub.  Int.,  lib.  1,  tit.  1,  cap.  4 ;  De  Cussy,  Droit  Maritime,  liv. 
1,  tit.  2,  §  57.) 

§  27.  The  Roman  law  also  declares  the  right  to  use  the 
shores  to  be  an  incident  to  that  of  the  water,  and  the  right  to 
navigate  a  river  carries  with  it  the  right  to  moor  vessels  to 
its  banks,  to  lade  and  unlade  cargoes,  etc.  Publicists  have 
applied  this  principle  of  the  Roman  civil  law  to  the  same  case 
between  nations,  and  infer  the  right  to  use  the  adjacent  land 
for  the  purposes,  as  means  necessary  to  the  attainment  of  the 
end,  for  which  the  free  navigation  of  the  water  is  permitted. 
The  principal  right  would  seem  to  draw  after  it  the  incidental 
right  of  using  all  the  means  which  are  necessary  to  secure  its 
proper  enjoyment.  But  this  incidental  right,  like  the  prin- 
cipal right  itself,  is  imperfect  in  its  nature,  and  the  mutual 
convenience  of  both  parties  must  be  consulted  in  its  exercise. 
( Wheaton,  Mem.  Int.  Law,  pt.  2,  ch.  4,  §  13  ;  Phillimore,  On 
Int.  Law,  vol.  1,  §§  157-161 ;  Grotius,  de  Jur.  Bel.  ac  Pac, 
lib.  2,  cap.  2,  §  15  ;  Puffendorf,  de  Jur.  Naturae  et  Gent,  lib.  3, 
cap.  3,  §  8 ;  Vattel,  Droit  des  Gens,  liv.  2,  ch.  9,  §  129  ;  Jus- 
tinian, Institutes,  lib.  2,  tit.  1,  §§  1-5 ;  Bowyer,  Universal  Pub- 
lic Law,  ch.  28.) 

§  28.  Such  right  of  innocent  passage,  though  an  imperfect 
right,  and  requiring  mutual  conventions  regulating  the  mode 
of  its  exercise,  is,  nevertheless,  a  real,  subsisting  right,  foun- 
ded upon  the  law  of  nature,  and  recognized  by  the  most 
approved  writers  on  public  law.  It  may  also  be  added,  that 
it  has  been  recognized  by  the  general  consent  of  nations,  and 
must  now  be  regarded  as  an  established  principle  of  interna- 
tional law.  ( Wheaton,  Mem.  Int.  Law,  pt.  2,  ch.  4,  §§  12-14  ; 
Wildman,  Int.  Law,  vol.  1,  p.  76  ;  Phillimore,  On  Lit.  Law, 
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vol.  1,  §§  155-169  ;  Groims,  de  Jur.  Bel.  ac  Pac.^  lib.  2,  cap.  3, 
§§  7-12 ;  Pufendorf,  de  Jur.  Nat.  et  Gent.,  lib.  3,  cap.  3,  §§  5, 
et  seq. ;  Bowi/er,  Universal  Public  Law,  ch.  28  ;  Heffter,  Droit 
International,  §§  77-80  ;  Bello,  Derecho  Iniernacional, -pi.  1,  cap. 
3,  §  5 ;  Piquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  4  ;  De 
Cussy,  Droit  Maritime,  liv.  1,  tit.  2,  §  57.) 

§  29.  Bat  those  interested  in  the  enjoyment  of  this  princi- 
pal right,  and  its  incidents,  may  renounce  them  entirely,  or 
consent  to  modify  them  in  such  a  manner  as  mutual  conve- 
nience and  policy  may  dictate.  Thus,  by  the  treaty  of  West- 
phalia, the  navigation  of  the  river  Scheldt  was  closed  to  the 
Belgic  provinces,  in  favor  of  the  Dutch  ;  and  by  the  treaties 
of  Vienna,  and  subsequent  conventions,  the  ripuarian  powers, 
on  the  banks  of  the  great  rivers  of  Europe,  agreed  to  certain 
detailed  regulations  respecting  their  navigation  through  the 
territory  of  the  states  in  which  such  rivers  debouched  into 
the  ocean.  But  this  agreement  of  the  ripuarian  states  to 
regulations  of  police  and  fixed  toll  duties  on  vessels  and  mer- 
chandise passing  through  the  territory  of  another  state,  to 
and  from  the  sea,  or  even  an  entire  surrender  or  renounce- 
ment of  the  right,  cannot  be  adduced  as  an  agument  against 
the  existence  of  the  right  itself.  On  the  contrary,  if  no  such 
right  existed,  there  would  be  no  necessity  for  its  regulation, 
and  its  renouncement  would  be  an  act  of  supererogation. 
(  Wheaton,  Elem.  Int  Law,  pt.  2,  ch.  4,  §  15 ;  Wheaton,  Hist. 
Law  of  Nations,  pp.  282-4,  552  ;  Phillimore,  On  Int.  Law,  vol. 
1,  §§  157-160  ;  Poison,  Law  of  Nations,  sec.  5  ;  Heffter,  Droit 
Internaiional,  §§  77-80.) 

§  30.  The  navigation  of  the  Rhine  has  often  afforded  mat- 
ters of  difhculty  and  dispute  between  the  states  which  border 
on  it,  or  through  whose  territories  it  flows.  By  Annexe  six- 
teen to  the  final  act  of  the  congress  of  Vienna  in  1815,  the 
free  navigation  of ^  this  river  was  confirmed  "in  its  whole 
course,  from  the  point  where  it  becomes  navigable  to  the 
sea,  ascending  and  descending."  The  interpretation  of  these 
stipulations  gave  rise  to  a  controversy  between  the  kingdom 
of  the  Netherlands  and  other  states  interested  in  the  naviga- 
tion of  that  river,  from  the  fact  that  the  Rhine,  properly  so 
called,  does  not  empty  into  the  sea,  but  loses  its  waters 
among  the  sandy  downs  at  Kulwick,  the  navigation  being 
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carried  on  tlirough  the  mouths  or  arms  of  the  sea  called  the 
Leek,  the  Yssel,  and  the  Waal  and  3huse.  After  a  long  and 
tedious  negotiation,  the  question  was  finally  settled  by  the 
convention  of  Mayence  in  1841,  providing  for  the  free  navi- 
gation and  commerce  of  the  ripuarian  states  ''into  the  sea," 
with  minute  regulations  of  police,  and  fixed  toll  duties  on 
vessels  and  merchandise  paying  to  and  from  the  sea,  and  to 
the  ports  of  the  upper  ripuarian  states  on  the  Rhine.  ( Whea- 
t07i,  Mem:  Int.  Law,  pt.  2,  ch.  4,  §§  16,  17  ;  Wheaton,  Hist.  Int. 
Law,  pp.  498-501 ;  Martens,  Nouveau  Recueil,  tome  9,  p.  252 ; 
Fhillimore,  On  Lit.  Law,  vol.  1,  §§  163-168  ;  Ortolan,  Domaine 
International,  §44.) 

§  31.  The  same  principle  was  extended  in  1815,  by  the  con- 
gress of  Vienna,  to  the  navigation  of  the  Neckar,  the  Mai/n, 
the  Moselle,  the  Mtitse,  and  the  Scheldt;  and  similar  provis- 
ions were  made  for  the  free  navigation  of  the  Elbe  in  1821, 
and,  at  other  periods,  for  the  Po,  the  Lanube,  the  Vistula, 
and  other  rivers  of  ancient  Poland.  The  treaty  of  Westpha- 
lia, 1648,  by  which  the  independence  of  the  United  Pro- 
vinces was  acknowledged  by  Spain,  contained  a  stipulation 
by  which  the  river  Scheldt  was  to  continue  shut  on  the  side 
of  the  former,  who  were  proprietors  of  both  banks,  toward 
the  sea.  It  was  also  stipulated,  that  the  inhabitants  of  the 
United  Provinces  should  abstain  from  frequenting  the  places 
occupied  by  Spain  in  the  East  Indies.  Another  motive 
alleged  by  the  Dutch  for  this  stipulation,  closing  the  naviga- 
tion of  *the  lower  Scheldt,  was,  that  the  whole  course  of  the 
two  branches  of  this  river,  which  passed  wdthin  the  domin- 
ions of  Holland,  was  entirely  artificial;  that  it  owed  its  exis- 
tence to  the  skill  and  labor  of  Dutchmen  ;  that  its  banks  had 
been  erected  and  maintained  by  them  at  great  expense.  The 
emperor  Joseph  II.,  in  1781,  attempted  to  open  the  naviga- 
tion of  this  river,  and  for  this  purpose,  in  1784,  brought  for- 
ward several  antiquated  claims  against  the  republic.  A 
compromise  was  effected  by  the  treaty  of  Fontainbleau,  in 
1785,  by  which  it  was  agreed  that  the  river  Scheldt,  from 
Saftingen  to  the  sea,  should  continue  to  be  shut  on  the  side 
of  the  States  General,  as  well  as  the  canals  of  Sas,  Swin, 
and  the  other  mouths  of  the  sea  there  terminating,  conform- 
ably to  the  treaty  of  Munster.     In  return  for  these  conces- 
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sions,  the  Dutch  accorded  several  of  the  emperor's  demands, 
and  agreed  to  pay  an  indemnity  of  ten  millions  of  florins. 
The  claim  of  Holland  in  this  discussion  was  defended  by 
Mirabeau,  on  the  ground  of  positive  conventional  law.  He 
was  not  absolutely  opposed  to  the  free  navigation  of  the 
Scheldt,  but,  on  the  contrary,  endeavored  to  show  how  it 
might  be  opened  without  danger  to  Holland  and  Europe,  by 
the  independence  of  Belgium,  which  would  form  a  neutral 
barrier  to  the  United  Provinces.  The  free  navigation  of 
this  river  was  again  seriously  discussed  in  1792-3,  in  the 
diplomatic  correspondence  between  Holland,  Belgium,  Eng- 
land and  France  ;  and  the  question  finally  settled,  as  before 
stated,  by  the  congress  of  Vienna,  in  1815,  on  the  basis  of 
the  celebrated  memoir  presented  by  Baron  Wilhelm  Von 
Humboldt.  {Wheaion,  Hist.  Law  of  Nations^  pp.  282,  361, 
498  ;  Wheaton,  Elem.  Int.  Law,  pt.  2,  ch.  4,  §§  16,  17  ;  llartens, 
Nouveau  Becueil,  tome  9,  p.  361 ;  Phillimore,  On  Int.  Laiv, 
vol.  1,  §§  164-168 ;  Martens,  Bee.  de  Traiies,  tome  30,  p.  209 ; 
Mayer,  Corpus  Juris.  Germ.,  tome  2,  pp.  224-239,  298  ;  Orto- 
lan Domain  International,  §  44 ;  De  Cussy,  Droit  Maritiyne,  liv. 
1,  tit  2,  §  57.) 

§  32.  By  the  treaty  of  1763,  between  France,  Spain,  and 
Great  Britain,  the  boundary  between  the  French  and  British 
possessions  in  I^^orth  America  was  the  middle  of  the  river 
Mississippi,  from  its  source  to  the  Iberville,  and  thence, 
through  that  river  and  lakes  Maurepas  and  Pontchartrain,  to 
the  sea.  The  right  of  freely  navigating  the  Mississippi,  from 
its  source  to  the  sea,  was,  at  the  same  time,  secured  to  the 
subjects  of  Great  Britain.  Both  Louisiana  and  Florida  were 
afterwards  ceded  to  Spain  b}^  France  and  Great  Britain.  By 
the  independence  of  the  United  States,  its  citizens  had 
acquired  the  same  rights,  with  respect  to  the  navigation  of  the 
Mississippi,  as  had  belonged  to  the  subjects  of  Great  Britain. 
But  Spain,  having  beconre  possessed  of  both  banks  of  that 
river,  from  its  mouth  to  a  considerable  distance  above, 
claimed  its  exclusive  navigation  below  the  southern  bound- 
ary of  the  United  States.  This  claim  was  contested  by  the 
United  States,  as  contrary  to  the  treaty  of  1763,  as  well  as  in 
violation  of  the  law  of  nature  and  of  nations.  The  dispute 
was  terminated  by  the  treaty  of  San  Lorenzo  el  Real,  in  1795, 
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by  which  the  free  navigation  of  the  Mississippi  was  secured 
to  the  citizens  of  the  United  States,  in  its  whole  breadth, 
from  its  source  to  the  ocean.  By  the  subsequent  acquisition 
of  Louisiana  and  Florida  by  the  United  States,  the  whole 
river,  from  its  source  to  the  Gulf  of  Mexico,  was  included 
within  their  territory,  and,  consequently,  to  them  belonged 
the  exclusive  right  of  its  navigation.  [Wheaton/Elem.  Int. 
Law,  pt.  2,  ch.  4,  §  18 ;  PhiUimore,  On  Int.  Law,  vol.  1,  §  169; 
Wheaton,  Hist.  Law  of  Nations,  pp.  506,  et  seq.  ;  Waite,  State 
Papers,  vol.  10,  pp.  135-140 ;  De  Cttssy,  Droit  Maritime,  liv. 
1,  tit.  2,  §57;  liv.  2,  ch.  28.) 

§  33.  The  relative  position  of  the  United  States  and  Great 
Britain,  says  Mr.  Wheaton,  in  respect  to  the  navigation  of 
the  great  northern  lakes  and  the  rivor  St.  Lawrence,  appears 
to  be  similar  to  that  of  the  United  States  and  Spain,  previ- 
ously to  the  cession  of  Louisiana  and  Florida,  in  respect  to 
the  Mississippi;  the  United  States  being  in  possession  of 
the  southern  shores  of  the  lakes  and  the  river  St.  Lawrence 
to  the  point  where  their  northern  boundary  strikes  that  river, 
and  Great  Britain  of  the  northern  shores  of  the  lakes  and  of 
the  river  to  the  same  point,  and  of  both  banks  of  the  river, 
from  the  latitude  forty-five  degrees  north  to  the  sea.  The 
United  States  claimed  the  right  to  navigate  the  St.  Lawrence, 
to  and  from  the  sea,  as  one  to  which  they  were  entitled  b}^ 
the  laws  of  nations.  In  addition  to  the  arguments  used  in 
support  of  their  right,  in  1795,  to  the  free  navigation  of  the 
Mississippi,  when  Spain  possessed  both  banks  of  that  river 
near  its  mouth,  the  United  States  fortified  their  claim 
by  the  consideration  that  this  navigation  was  before  the  w^ar 
of  the  American  revolution,  the  common  property  of  all  the 
British  subjects  inhabiting  this  continent,  having  been 
acquired  from  France  by  the  united  exertions  of  the  mother 
country  and  the  colonies  in  the  war  of  1756  ;  and  that  their 
claim  to  the  free  navigation  of  the  St.  Lawrence  was  pre- 
cisely the  same  nature  with  that  of  Great  Britain  to  the  nav- 
igation of  the  Mississippi,  recognized  in  1763,  when  the 
mouth  and  lower  shores  of  that  river  were  held  by  another 
power. 

The  arguments  of  the  British  government  against   this 
claim  were  by  no  means  satisfactory  to  the  United  States, 
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and  do  not  seem  well  founded  upon  the  principles  of  interna- 
tional law.  The  discussion  at  the  time, — 1826, — led  to  no 
other  result  than  to  present  the  subject  to  the  more  delibe- 
rate consideration  of  the  two  nations.  The  question,  how- 
ever, was  satisfactorily  arranged  by  the  commercial  treaty 
of  the  5th  of  June,  1854,  between  the  two  countries,  the 
fourth  article  of  which  provides,  that  the  citizens  and  inhabi- 
tants of  the  United  States  shall  have  the  right  to  navigate 
the  river  St.  Lawrence  and  the  canals  of  Canada,  used  as  the 
means  of  communicating  between  the  great  lakes  and  the 
Atlantic  ocean,  with  their  vessels,  boats,  and  crafts,  as  fully 
and  freely  as  the  subjects  of  her  Britanic  Majesty,  subject 
only  to  the  same  tolls  and  other  assessments  as  now  are,  or 
may  hereafter,  be  exacted  of  her  Majesty's  said  subjects  ;  it 
being  understood,  however,  that  the  British  government 
retains  the  right  of  suspending  this  privilege,  on  giving  due 
notice  thereof  to  the  government  of  the  United  States.  {De 
Cussy,  Droit  Maritime,  liv.  2,  ch.  28 ;  Wheaton,  Elem.  Int.  Law, 
pt.  2,  ch.  4,  §  19 ;  Wheaton,  Hist.  Lav)  of  Nations,  pp.  511,  et 
seq.;  Phillimore,  On  International  Law,  vol,  1,  §  170 ;  Congress. 
Docs.,  1827-1828, 'Ko.  43  ;  Hansard,  Pari.  Deb.,  vol.  127,  No. 
6,  pp,  1073-4;   U.  S.  Statutes  at  Large,  vol.  10,  p.  1091.) 
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RIGHTS   OF  LEGISLATION  AND  JURISDICTION. 
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g  1.  Exclusive  power  of  civil  and  criminal  legislation — §2.  Law  of  real  pro- 
perty—  ^3.  Law  of  personal  property  —  §4.  Law  of  contracts  —  ^  5.  Ex- 
ceptions to  rule  of  comity  in  contracts  —  ^  6.  Rule  of  judicial  proceeding  — 
§7.  Law  of  personal  capacity  and  duty  —  §8.  Droit  d'aubaine  and  droit 
de  retraction — §9.  Law  of  escheat  —  g  10.  Foreign  marriages  —  §  11.  For- 
eign divorces  —  §  12.  Laws  of  trade  and  navigation  —  §  13.  Laws  of  bank- 
ruptcy—  §  14.  Law  of  treason  and  other  crimes  —  g  15.  Judicial  power  of 
a  state  —  g  16.  Jurisdiction  with  respect  to  actions  —  §  17.  Jurisdiction  of 
a  state  over  its  own  citizens  —  g  18.  Over  alien  residents  —  §  19.  Over  real 
property  —  g  20.  Over  personal  property  —  g  21.  Rule  of  decision  in  case 
of  personal  property  —  g  22.  Distinction  between  contracts  inter  vivos  and 
causa  mortis — ?  23.  Between  assignments  in  bankruptcy  and  voluntary 
assignments — g  24.  Jurisdiction  over  public  and  private  vessels  on  the 
high  seas  —  g  25.  Public  armed  vessels  and  their  prises  in  foreign  ports  — 
^  26.  Private  vessels  in  foreign  ports  —  g  27.  Summary  of  the  judicial  pow- 
ers of  a  state — g  28.  Extradition  of  criminals  —  g  29.  Extra  territorial  ope- 
ration of  a  criminal  sentence  —  g  30.  Conclusiveness  of  foreign  judgments 
in  personal  actions  —  ^31.  Conclusivenes  of  foreign  judgments  in  rem — 
§  32.  Foreign  courts,  how  far  exclusive  judges  of  their  own  jurisdiction  — 
^  33.  Proof  of  foreign  laws  —  |  34.  Proof  of  foreign  contracts  and  instru- 
ments—  g  35.  Of  foreign  judgments  and  documentary  evidence. 

§  1,  We  have  already  remarked,  that  the  exclusive  power 
of  civil  and  criminal  legislation,  is  one  of  the  essential  rights 
of  every  independent  and  sovereign  state.  An  infringement 
upon  this  right  is  a  limitation  of  the  natural  sovereignty  of 
the  state,  and  if  extended  to  a  general  denial  of  this  power, 
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it  is  justly  considered  as  depriving  the  state  of  one  of  its  most 
essential  attributes,  and  as  reducing  it  to  the  position  of 
dependence  upon  the  will  of  another.  In  such  a  case,  it  can 
no  longer  claim  to  be  numbered  among  independent  and 
sovereign  states,  for  it  no  longer  possesses  the  attributes 
necessary  to  entitle  it  to  rank  as  such  among  the  nations  of 
the  world,  viz.:  the  right  to  exercise  its  volition^  and  the  capacity 
to  contract  obligations.  (  Vide  Ante,  chapter  iii.,  §  1,  and  chap- 
ter iv.,  §  14  ;  Vattel,  Droit  des  Gens,  liv.  1,  ch.  1,  §  4  ;  Wheaton, 
Mm.  Int.  LaiD,  pt.  2,  ch.  2,  §1 ;  Riquelme,  Derecho,  Fub.  Int., 
lib.  2,  tit.  1,  cap.  1;  Poison,  Law  of  Nations,  sec.  5  ;  Garden, 
De  Diplomatie,  tome  1,  pt.  3,  §  7 ;  Merlin,  Repertoire,  verb.  Sou- 
verainete  ;  Dalloz,  Repiertoire  verb.  Souverainete.) 

§2.  This  sovereign  right  of  legislation  extends,  (with  the 
exceptions  hereafcer  to  be  mentioned,)  to  ihe  regulation  of 
all  real  or  immoveable  property  within  the  territorial  limits 
of  the  state,  no  matter  by  what  title  such  property  may  be 
held,  or  whether  it  belongs  to  aliens  or  to  citizens  of  the 
state.  The  law  of  the  place,  where  real  or  immovable  pro- 
perty is  situate,  or  the  lex  loci  rei  sitae,  governs  in  everything 
relating  to  the  tenure,  title,  and  transfer  of  such  property. 
Hence  it  is,  that  the  descent,  device,  or  conveyance  of  real 
property,  in  a  foreign  country,  must  be  governed  by,  and  exe- 
cuted according  to,  the  local  laws  of  the  state  where  such 
property  is  situate.  And  where  these  local  laws  prescribe, 
as  to  instruments  for  the  transfer  of  real  property,  particular 
forms  which  can  only  be  observed  in  the  place  where  it  is 
situated,  such  as  the  registry  of  a  deed,  or  the  probate  of  a 
will,  the  transfer  cannot  be  executed  in  a  foreign  country. 
But,  by  the  rules  of  international  jurisprudence,  recognized 
among  the  different  nations  of  the  European  continent,  if 
the  property  is  allowed,  by  the  lex  loci  rei  sitae ^  to  be  alienated 
by  deed  or  will,  and  the  local  laws  do  not  require  forms 
which  must  necessarily  be  observed  in  the  place  where  it  is 
situated,  the  deed  or  will  may  be  executed  according  to  the 
law  of  the  place  where  it  is  made.  But  the  application  of 
the  rule  is  less  liberal  in  the  United  States  and  Great  Britain  ; 
the  formalities  required  by  the  laws  of  the  state  where  the 
land  lies  being  essential  to  the  validity  of  the  transfer. 
[Wheaton^  Mem,  InL  Law,  pt.  2,  ch.  2,  §  3  ;  Buberus,  Praelect., 
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lib.  1,  tit.  3,  §  15 ;  Foelix,  Broil  Int.  Prive,  §  52 ;  Storij,  Conflict 
of  Laws,  §§364-373,  428-483;  Robinson  y.  Campbell,  3  Whea- 
ton  Hep.,  p.  217  ;  Uyiited  States  v.  Crosby,  7  Cranch  Rep.,  p.  115  ; 
Masse,  Droit  Commercial,  tome  2,  §§65,  et  seq.;  Bowyer,  Uni- 
versal Public  Law,  cli.  16;  Westlake,  Private  Int.  Law,  ch.  4; 
Cop-pin  V.  Coppin,  2  P.  W.  Rep.,  p.  291 ;  Brodie  v.  Barry,  2  Fes. 
a?2t/  ^e.  i?(^/;.,  p.  127  ;  Dundas  v.  Dundas,  2  _Do?/;.  anc?  (7^.  i?ep., 
p.  349 ;  Johnson  v.  Tilford,  1  i?^^55.  anc?  jM"^.  Rep.,  p.  244.) 

§  3.  With  respect  to  personal  or  movable  property,  the 
same  rule  generally  prevails,  except  that  the  law  of  the  place 
where  the  person  to  whom  it  belonged  was  domiciled  at  the 
time  of  his  decease,  governs  the  succession,  ab  intestato,  to  his 
personal  effects.  So,  also,  the  law  of  the  place  where  any 
instrument  relating  to  personal  property  is  executed,  by 
a  person  domiciled  in  that  place,  governs,  as  to  the  form, 
execution  and  interpretation  of  the  instrument.  Thus,  the 
validity,  effect  and  interpretation  of  a  testament  of  personal 
property,  must  be  determined  by  the  law  of  the  place  where 
it  is  made,  and  where  the  party  making  it  is  domiciled.  Lex 
loci  domicilii  regit  actum.  The  rule  is  applicable  to  every  trans- 
fer, alienation,  or  disposition  made  by  the  owner,  whether  it 
be  inter  vivos,  or  causa  mortis,  and  is  founded  on  the  maxim 
that  personal  property  has  no  locality,  but  adheres  to  the 
person  of  its  owner.  Mobilia  sequuntur  p>ersonam.  There  are 
exceptions  to  this  rule ;  first,  in  cases  where  the  local  or  cus- 
tomary law  of  the  place  gives  to  the  particular  property  a 
necessarily  implied  locality  ;  and  second,  in  special  cases  pro- 
vided for  by  local  statutes.  Thus,  by  the  laws  of  some  coun- 
tries, certain  movables  are  considered  as  annexed  to  immov- 
ables, either  by  incorporation,  or  as  incidents,  and  therefore 
partake  of  the  character  of  the  latter,  such  as  fixtures  of  per- 
sonal property  in  houses,  under  the  English  common  law. 
Heritable  bonds,  ground  rents,  and  other  rents  on  land,  are 
ranked,  by  the  Scottish  law,  among  the  class  of  immovables. 
Contracts  respecting  public  funds,  or  stocks,  may  be  required 
to  be  carried  into  execution,  according  to  the  local  law ;  and 
the  same  rule  may  properly  apply  to  the  transfer  of  shares 
in  bank,  insurance,  canal,  railroad,  and  other  companies 
which  owe  their  existence  to,  and  are  regulated  by,  peculiar 
local  laws.     Subject  to  these,  and  perhaps  some  other  excep- 
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tions,  the  general  rule  is,  that  a  transfer  of  personal  property, 
good  by  the  law  of  the  owner's  domicil,  is  valid  wherever  it 
may  be  situate.  {Wheaton,  Elem.  Int.  Law,  pt.  2,  eh.  2,  §  5 ; 
Story,  Conflict  of  Laws,  §§  374-423  ;  Huberus,  FraelecL,  lib.  1, 
tit.  3,  §§  14,  15  ;  Foelix,  Droit  Int.  Prive,  §  37 ;  Bynkershoek, 
Quaest.  Jur.  Pub.,  lib.  1,  cap.  16  ;  Henry,  Foreign  Law.  App. 
p.  196 ;  Merlin,  Pepertoire,  verb.  Loi.,  §  6,  ]^o.  3 ;  Masse, 
Droit  Commercial,  tome  2,  §§  66,  et  seq.  ;  Bowyer,  Universal 
Public  Law,  eh.  16 ;  TJ.  S.  v.  Bank  of  U.  S.,  8  Bob.  Pep.,  p. 
262  ;  Black  v.  Zacharie,  3  Howard  Pep.,  p.  483  ;  Westlake,  Pri- 
vate Int.  Law,  ch.  8 ;  Sill  v.  Worsivick,  1  H.  PL  Pep.,  p.  690 ; 
Piquelme,  Derecho  Pub.  Int.,  lib.  2,  tit.  1,  caps.  1-5 ;  Gardner, 
Institutes,  p.  122,  et  seq.) 

§  4.  The  general  law  of  contracts  is,  that  the  validity  of 
every  contract  is  to  be  decided  by  the  law  of  the  place  where 
it  is  made,  or,  in  legal  phraseology,  the  lex  loci  contractus  is  to 
govern  in  everything  respecting  the  form,  interpretation, 
obligation,  and  effect  of  the  contract.  "The  rule,"  says 
Story,  "  is  founded,  not  merely  in  the  convenience,  but  in 
the  necessities  of  nations;  for,  otherwise,  it  would  be  imprac- 
ticable for  them  to  carry  on  an  extensive  intercourse  with 
each  other.  The  whole  system  of  agencies,  purchases  and 
sales,  credits,  and  negotiable  instrumens,  rests  on  this  foun- 
dation ;  and  the  nation,  which  should  refuse  to  acknowledge 
the  common  principles,  would  soon  find  its  whole  commer- 
cial intercourse  reduced  to  a  state  like  that  in  which  it  now 
exists  with  savage  tribes."  "In  this,  as  a  general  principle, 
there  seems  a  universal  consent  of  courts  and  jurists,  foreign 
and  domestic.  The  same  rule  applies,  vice  versa,  to  the 
invalidity  of  contracts ;  if  void  or  illegal  by  the  law  of  the 
place  of  the  contract,  they  are  generally  held  void  and  illegal 
everywhere." 

We  have  already  mentioned  exceptions  to  this  rule,  in  the 
transfer  of  real  property,  which  is  governed  by  the  lex  loci  rei 
sitae,  and  in  the  transfer  of  immovable  property,  which, 
though  generally  governed  by  the  lex  domicilii,  is,  in  some 
cases,  subject  to  the  same  rule  as  real  property.  The  lex  loci 
contractus  cannot  apply  to  the  personal  status  and  capacity 
of  the  citizens  of  a  state,  or  to  cases  where  it  would  conflict 
with  the  laws  of  another  state  in  respect  to  its  police,  its 
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health,  its  commerce,  its  revenue,  and  generally  its  sover- 
eign authority,  and  the  rights  and  interests  of  its  citizens. 
These  exceptions,  says  Story,  "  result  from  the  consideration 
that  the  authority  of  the  acts  and  contracts  done  in  other 
states,  are  not  propria  vigore,  of  any  efficacy  beyond  the  terri- 
tories of  that  state,  and  whatever  is  attributed  to  them  else- 
where, is  from  comity  and  not  of  strict  right ;  and  every 
independent  community  will,  and  ought  to  judge  for  itself, 
how  far  that  comity  ought  to  extend.  The  reasonable  limi- 
tation is,  that  it  shall  not  sufter  prejudice  by  its  comity. 
Mr.  Justice  Best  has,  with  great  force,  said,  that,  in  cases 
turning  upon  the  comity  of  nations,  [comitas  inter  communiiates,) 
it  is  a  maxim,  that  the  comity  cannot  prevail  in  cases  where 
it  violates  the  law  of  our  own  country,  the  law  of  nature,  or 
the  law  of  God.  Contracts,  therefore,  which  are  in  evasion 
or  fraud,  of  the  laws  of  a  country,  or  the  rights  or  duties  of 
its  subjects,  contracts  against  good  morals,  or  religion,  or 
public  rights,  and  contracts  opposed  to  the  national  policy 
or  institutions,  are  deemed  nullities  in  every  country  affected 
by  such  considerations,  although  they  may  be  valid  by  the 
laws  of  the  place  where  they  are  made."  {Kent,  Com.  on 
Am.  Law,  vol.  2,  pp.  454,  455 ;  Wheato7i,  JElem.  Lnt.  Law., 
pt.  2,  ch.  2,  §  7 ;  Story,  Conflict  of  Laws,  §§  242-244 ;  Huherus, 
Fraelect.,  lib.  1,  tit.  3,  §§  3,  5 ;  Justinian,  1  Institute,  lib.  1,  tit. 
2,  §  2 ;  Bouhier,  Les  Coutumes,  etc.,  ch.  21,  §  190 ;  Forbes  v. 
Cochrane,  2  B.  and  Cres.  Rep.,  pp.  448-471 ;  Masse,  Droit  Com- 
mercial, tome  2,  §§  77,  et  seq. ;  Boioyer,  Universal  Public  Law, 
ch.  16  ;  Westlake,  Private  Int.  Law,  ch.  7  ;  Biquelme,  Derecho 
Pub.  Int.,  lib.  2,  tit.  1,  cap.  4 ;  Gardner,  Institutes,  pp.  122,  et 
seq.) 

§  5.  But,  with  regard  to  these  exceptions  to  the  rule  of 
international  comity  as  applicable  to  contracts  of  personal  pro- 
perty, it  must  be  remembered  that  the  rule  is  based,  not  on 
the  conformity,  but  on  the  repugnancy  of  the  laws  of  differ- 
ent states.  When,  therefore,  it  is  said,  that  contracts  opposed 
to  the  national  policy  and  institutions  of  a  state,  or  to  good 
morals,  are  excepted  from  the  general  rule  of  comity,  it  is 
not  meant  that  all  contracts  unauthorized  by,  or  opposed  to 
the  laws  of  a  state,  are  thus  excepted.  Comity  is  the  general 
rule,  and  the  exceptions  are  strictly  limited  so  as  not  to  affect 
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the  principle  which  is  recognized  and  established  by  the  rule. 
Thus,  it  is  held  in  Massachusetts,  that  a  contract  for  the  sale 
and  delivery  of  slaves  in  a  foreign  state  where  such  sale  is 
not  prohibited,  may  be  sued  in  another  state  where  slaves 
cannot  be  imported.  But  if  the  delivery  was  to  be  in  a  state 
where  the  importation  was  interdicted,  the  contract  could 
not  l)e  sued  on  in  the  interdicting  state,  "because  the  giving 
of  legal  effect  to  such  a  contract  w^ould  be  repugnant  to  its 
rights  and  interests."  So  of  contracts  opposed  to  good 
morals,  "  Marriages  not  naturalh^  unlawful,  but  prohibited 
by  the  law  of  one  state,  and  not  of  another,  if  celebrated 
where  they  are  not  prohibited,  would  be  holden  valid  in  a 
state  where  they  are  not  allowed.  As  in  this  state,  a  mar- 
riage between  a  man  and  his  deceased  wife's  sister  is  lawful, 
but  it  is  not  in  some  states.  Such  a  marriao^e  celebrated 
here,  would  be  held  valid  in  any  other  state,  and  the  parties 
entitled  to  the  benefits  of  the  matrimonial  contract."  But, 
"if  a  foreign  state  allows  of  marriages  incestuous  by  the 
law  of  nature,  as  between  parent  and  child,  such  marriage 
could  not  be  allowed  to  have  any  validity  here."  "In  an 
action  on  a  contract  made  in  a  foreign  state  by  a  prostitute,  to 
recover  the  wages  of  her  prostitution  :  this  contract,  if  lawful 
where  it  w^as  made,  could  not  be  the  legal  ground  of  an  action 
here;  for  the  consideration  is  confessedly  immoral,  and  a 
judgment  in  support  of  it  would  be  pernicious  from  its 
example.  And,  perhaps,  all  cases  maj^  be  considered  as  within 
this  exception,  which  are  founded  on  moral  turpitude,  in 
respect  either  of  the  consideration  or  the  stipulation."  It  is 
thus  seen  that  these  exceptions,  with  respect  to  national  policy 
and  good  morals,  must,  in  the  first  case,  be  limited  to  con- 
tracts, the  execution  of  which  would  be  repugn ent  to  its 
interests  and  rights  of  sovereignty ;  and,  in  the  second  case, 
those  which  are  founded  on  moral  turpitude,  in  respect  either 
of  the  consideration  or  the  stipulation.  So,  when  it  is  said 
that  the  rule  of  comity  does  not  apply  to  contracts  made  in 
evasion  or  fraud  of  the  laws  of  a  country,  or  of  the  rights 
and  duties  of  its  subjects,  it  is  not  meant  that  all  contracts 
made  in  conformity  w^ith  laws  of  the  place  of  the  contract, 
bnt  wdiich  would  have  been  void  if  made  in  the  place  of  the 
forum  as  being  prohibited    by  its  laws,  are   excepted  from 
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that  rule.  Thus,  in  certain  cases,  where  the  law  of  a  state 
prohibits  particular  kinds  of  voluntary  assignments  for  the 
benefit  of  creditors,  it  has  been  held  that  those  made  in  for- 
eign states,  and  which  come  within  the  prohibition,  although 
valid  by  the  law^  of  the  place  where  made,  will  -not  be  sus- 
tained in  the  forum  of  the  state  so  prohibiting  them.  But 
the  exception  in  those  cases  is  not  made  on  the  ground  of 
repugnancy  in  the  laws  of  the  two  places,  for  that  would,  as 
has  already  been  shown,  make  the  exception  the  general 
rule,  and  destroy  the  very  foundation  of  the  law  of  interna- 
tional comity.  The  exception,  with  respect  to  personal  pro- 
perty, when  made,  has  been  based  on  the  hict  that  the  for- 
eign assignment  was  injurious  to  the  rights  and  interests  of 
citizens  of  the  'prohibiting  state,  and  it  has  been  limited  to  2^^"^- 
perty  loithin  its  fitrisdiction,  at  the  time  of  the  assignment,  and 
held  by  the  law  as  pledged  for  the  payment  of  debts  due  within 
the  state.  (  ^Nestlake,  Private  Int.  Law,  ch.  6  ;  Story,  Conflict 
of  Laws,  §§  245,  248  ;  Biirrill,  On  Assignments,  p.  336  ;  Green- 
wood y.  Curtis,  6  Mass.  Rep.,  p.  378;  Zipcey  v.  Thompson,  1 
Gray  Rep.,  p.  243  ;  Ingraham  v.  Geyer,  13  Mass.  Rep.,  p.  147 ; 
Varniim  v.  Camp,  1  Green  Rep.,  p.  326 ;  Tkuret  v.  Jenkins,  7 
Martin  Rep.,  p.  353;  Richardson  y.  Leavitt,  1  Loii.  Ann.,  p. 
430;  W hitenivrig hi  Y.  Leavitt,  4  Lou.  Ann.,  p.  352;  U.  S.  y. 
Rank  of  U.  S.,  8  Rob.  Rep.,  p.  262 ;  Black  v.  Zacharie,  3  Baw. 
Rep.,  p.  483;  Forbes  v.  Scannel,  13  Cal.  Rep.,  p.  242.) 

§  6  But  while  the  law  of  the  place  where  the  contract  is  made 
must  determine  the  obligation  of  the  contract,  the  law  of  the 
place  where  the  suit  is  pending  must  regulate  the  remedy, 
or  manner  of  proceeding,  to  enforce  the  obligation.  Thus,  if 
a  contract  made  in  one  country  is  attempted  to  be  enforced, 
or  comes  incidentally  in  question,  in  the  judicial  tribunals  of 
another,  everything  relating  to  the  forms  of  proceeding,  and 
the  rules  of  evidence,  to  limitation  or  prescription,  and  to  the 
execution  of  judgments,  is  to  be  determined  solely  and  exclu- 
sively by  the  law  of  the  state  where  the  proceeding  is  pend- 
ing. In  general  terms,  it  may  be  stated  that  the  obligations 
of  a  contract  are  to  be  determined  by  the  lex  domicilii  or  lex 
loci  contractus,  and  the  proceeding  or  remedj^  for  enforcino;  it 
by  the  lex  fori.  "The  reasons  for  this  doctrine,"  says  Justice 
Story,  "are  so  obvious,  that  they  scarcely  require  any  illus- 
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tration.  The  business  of  the  administration  of  justice  by  any 
nation  is,  in  a  peculiar  and  emphatic  sense,  a  part  of  its  pub- 
lic right  and  duty.  Each  nation  is  at  liberty  to  adopt  such  a 
course  of  proceeding  as  best  comports  with  its  convenience 
and  interests,  and  the  interests  of  its  own  subjects,  for  whom 
its  laws  are  particularly  designed.  The  different  kinds  of 
remedies,  and  the  modes  of  proceeding  best  adapted  to  enforce 
rights  and  guard  against  wrongs,  must  materially  depend 
upon  the  structure  of  its  own  jurisprudence.  What  would 
be  well  adapted  to  the  jurisprudence,  customary  and  positive, 
of  one  nation,  for  rights  which  it  recognized,  or  for  duties 
which  it  enforced,  might  be  wholly  unfit  for  that  of  another 
nation,  either  as  having  gross  defects,  or  steering  wide  of  the 
appropriate  remedial  justice."  *  *  *  "  All  that  a  nation 
can,  therefore,  be  justly  required  to  do,  is  to  open  its  own 
tribunals  to  foreigners,  in  the  same  manner  and  to  the  same 
extent,  as  they  are  open  to  its  own  subjects,  and  to  give  them 
the  redress,  as  to  rights  and  wrongs,  which  it  deems  fit  to 
acknowledge  in  its  own  municipal  code  for  natives  and  resi- 
dents." {Story,  Conflict  of  Laws,  §§556,  557;  Boullenois, 
Traite  des  Lois,  etc.,  tome  2,  p.  462 ;  Kent,  Com.  on  Am.  Law, 
vol.  2,  p.  118 ;  Robinson  v.  Bland,  2  Burr.  Bejp.,  p.  1084;  Fen- 
wick  v.  Sears,  1  Cranch  Bep.,  p.  259;  Masse,  Droit  Commer- 
cial, tome  2,  §§  220,  et  seq. ;  Biquelme,  Derecho  Bub.  Int.,  lib. 
2,  tit.  1,  caps.  1-5;    Westlake,  Brivate  Int.  Law,  ch.  14.) 

§  7.  The  right  of  municipal  legislation  of  a  sovereign  state 
extends  to  everything  affecting  the  state  and  capacity  of  its 
own  subjects,  with  respect  to  their  personal  rights  within  its 
own  territory,  and  also,  with  certain  exceptions,  to  the  regu- 
lation of  the  conduct  of  all  persons  within  its  jurisdiction, 
whether  subjects  or  foreigners.  Moreover,  these  municipal 
laws,  in  some  cases,  operate  beyond  its  territorial  jurisdiction, 
with  respect  to  the  condition  and  personal  capacity  of  its  citi- 
zens, when  resident  in  a  foreign  country;  such  as  the  quali- 
ties of  citizenship,  legitimacy  and  illegitimacy,  minority  and 
majority,  idiocy,  lunacy,  marriage  and  divorce.  The  laws  of 
a  state,  with  respect  to  these  qualities  or  capacities  of  its  sub. 
jects,  travel  with  them  wherever  they  go,  and  attach  to  them 
in  whatever  country  they  are  resident.  But  it  must  be  ob- 
served that  the  municipal  laws  of  one  state  cannot  interfere 
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with  any  rights  its  subjects  may  acquire,  or  privileges  they 
may  enjoy,  under  the  laws  of  another  state,  while  they  are 
resident  in  such  foreign  state,  and  without  the  jurisdiction  of 
their  own  country.  The  same  rule  applies  to  personal  duties 
and  obligations.  A  citizen  of  one  country,  naturalized  or 
domiciled  in  another  state,  enjoys  the  rights  and  privileges 
given  him  by  the  state  where  he  is  so  naturalized  or  domi- 
ciled. The  laws  of  his  native  country  cannot  affect  him  per- 
sonally, so  long  as  he  is  without  its  jurisdiction.  But  if  he 
return  to  his  native  country,  and  place  himself  within  its  juris- 
diction, it  has  usually  been  held  that  he  becomes  not  only 
subject  to  its  laws  generally,  but  also  to  the  duties  and  obli- 
gations of  his  primitive  allegiance.  But  this  question  will 
be  more  particularly  considered  in  the  chapter  on  national 
character.  ( Wheaton,  Elem.  Int.  Law,  pt.  2,  ch.  2,  §  2,  note ; 
Martens,  Precis  du  Droit  des  Gens,  §§  92,  et  seq. ;  Masse,  Droit 
Commercial,  tome  2,  ^^55,  et  seq.;  JBello,  Derecho  Lnterna- 
cional,  pt.  1,  cap.  4,  §§  3-5 ;  Heffter,  Droit  International,  §§  58- 
63 ;  Westlake,  Private  International  Law,  ch,  13 ;  Foelix,  Droit 
Int.  Prive,  §  454.) 

§  8.  In  the  darkness  of  the  middle  ages,  the  rule  called  Jws 
alhinatus,  or  droit  d'aubaine,  was  established,  by  which  all  the 
property  of  a  deceased  foreigner,  whether  movable  or  immova- 
ble, was  confiscated  to  the  use  of  the  state,  to  the  exclusion 
of  his  heirs,  whether  claiming  ab  intestato,  or  under  a  will  of 
the  deceased.  But  the  progress  of  civilization  has  almost 
entirely  abolished  this  barbarous  and  inhospitable  usage. 
Judge  Story  expresses  a  doubt  if  it  is  now  recognized  by  any 
of  the  civilized  nations  of  the  earth.  The  analagous  usage 
of  the  jus  detractus  or  droit  de  retraction,  by  which  a  tax  was 
levied  upon  the  removal  from  one  state  to  another  of  property 
acquired  by  succession  or  device,  has  also  been  reciprocally 
abolished  in  most  civilized  countries.  ( Wheaton,  Elem.  Int. 
Law,  pt.  2,  ch.  2,  §  4 ;  Kluber,  Droit  des  Gens,  pt.  2,  tit.  1,  ch.  2, 
§§32,  38;  Mayer,  Corp.  Jur.  Germ.,  tome  2,  p.  17;  Merlin, 
verb.  Aubaine;  Martens,  Precis  du  Droit  des  Gens,  §  90;  Masse, 
Droit  Commercial,  tome  2,  §§  8-14 ;  Bacquet,  Droit  d' Aubaine, 
chs.  2,  et  seq.;  Cashing,  Opinions  af  U.  S.  Atty's.  Genl.,  vol. 
8,  p.  411.) 
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§  9.  The  rules  of  international  and  municipal  law,  with 
respect  to  foreigners  holding  real  estate,  are  less  liberal 
and  just  than  with  respect  to  their  personal  property.  It 
seems  to  be  the  universal  rule  ef  civilized  society,  that  when 
the  owner  of  property  dies  intestate  and  leaves  no  heh's,  it 
should  vest  in  the  public,  and  be  at  the  disposal  of  the  gov- 
ernment. Where,  therefore,  the  deceased  leaves  no  heirs 
capable  of  succeeding  to  his  estate,  it  vests  in  the  state. 
According  to  the  English  law,  escheat  denotes  an  obstruction 
of  the  course  of  descent,  and  a  consequent  determination  of 
the  tenure,  by  some  unforeseen  contingency,  in  which  case 
the  land  naturally  results  back,  by  a  kind  of  reversion,  to 
the  original  grantor,  or  lord  of  the  fee.  But  where  there 
are  no  feudal  tenures,  and  no  private  person  to  succeed  to 
to  the  inheritance  by  escheat,  the  state  steps  in,  in  the 
place  of  the  feudal  lord,  by  virtue  of  its  sovereignty,  as 
the  presumed  original  proprietor  of  all  the  lands  within  its 
jurisdiction.  The  principle  is  certainly  a  just  one,  that,  if 
the  ownership  of  property  becomes  vacant,  the  right  should 
subside  into  the  whole  community,  in  whom  it  was  supposed 
to  be  originally  vested,  when  society  first  assumed  the  ele- 
ments of  order  and  subordination.  But  the  rules  of  English 
law,  with  respect  to  the  rights  of  alien  heirs  to  inherit  pro- 
perty, are  so  unjust  and  illiberal  in  their  nature  and  efiects, 
that  they  have  been  modified  and  limited  in  most  of  the 
states  of  the  American  Union,  by  decisions  of  courts  and 
statutary  dispositions.  The  American  Union,  as  such,  has 
no  law  of  succession,  of  inheritance,  of  descent,  of  filiation, 
or  of  tenure  of  land,  whether  in  the  case  of  citizens  of  the 
United  States  or  of  foreigners.  Relationship,  inheritance, 
testaments,  successions,  tenure  of  estates,  real  and  personal, 
all  these  are  cjuestions  of  the  local  law  of  the  individual 
states.  But  in  their  treaties  with  foreign  countries,  the 
United  States  have  stipulated  against  the  application  of  the 
right  of  escheat,  or  the  droit  tVaubaine,  to  "aliens  claiming  real 
estate  by  descent  in  the  United  States,  and  that  the  descent 
should  be  the  same  as  if  such  foreigner  were  not  disqualified 
by  alienage.  Such  treaties  are  in  accordance  with  the  more 
liberal  spirit  of  the  age,  and  with  the  present  condition  of 
public  law  in  Europe.     But  it  has  been  contended  by  some, 
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that  the  federal  government  has  no  power,  under  the  constitu- 
tion, to  abrogate  by  treaty  an  incompatible  law  of  either  of 
the  states,  and  that  the  state  laws  must  control,  in  such  mat- 
ters, notwithstanding  the  provisions  of  treaties.  But  the 
weight  of  authority  is  opposed  to  this  view,  and  the  courts 
have  generally  held  that  such  stipulations  of  treaties  are 
within  the  constitutional  powers  of  the  Union.  (Bouvier, 
LaiD  Dictionary,  verb.  Escheat-,  Kent,  Com.  on  Am.  Law., 
vol.  4.  p.  420  ;  Blackstone,  Commentaries,  vol  2,  p.  244 ;  Cush- 
ing.  Opinions  U.  S.  Attorney  General,  vol.  8,  p.  411;  Merlin, 
Repertoire,  verb.  Aubaine  ;  Fairfax's  Lessee  v.  Huntefs  Les- 
see, 7  Cranch  Rep.,  p.  627  ;  Ware  v.  Hilton,  3  Dallas  Rep.,  p. 
242  ;  Chirac  v.  Chirac,  2  Wheat.  Rep.,  p.  259  ;  Orr  v.  Hodgson, 
4  Wheat.  Rep.,  p.  453 ;  The  Society,  etc.  v.  New  Haven,  8 
Wheat.  Rep.,  p.  464  ;  Hur/hes  v.  Edwards,  9  Wheat.  Rep.,  p.  489  ; 
Banks  v.  Carneal,  10  Wheat.  Rep.,  p  181;  Henks  v.  Diipont,  3 
Peters  Rep.,  p.  242 ;  The  People  y.  Gerke,  5  Cal  Rep.,  p,  381 ; 
U.  S.  Statutes  at  Large,  Art.  11,  Treaty  ivith  France,  1778, 
vol.  8,  p.  18;  Id.,  Art.  7,  Convention  ivith  France,  1800,  vol. 
8,  p.  182 ;  Id.,  Art.  6,  Treaty  with  Netherlands,  1782,  vol.  8, 
p.  36;  Id.,  Art.  14,  Treaty  ivith  Prussia,  1828,  vol.  8,  382: 
Jefferson,  Works  of ,  vol  3,  p.  365.) 

§  10.  By  the  laws  of  some  countries,  marriage  is  considered 
in  no  other  light  than  as  a  civil  contract,  while  in  others,  it 
becomes  a  religious  as  well  a  natural  or  civil  contract;  "  for 
it  is  a  great  mistake,"  says  Story,  "to  suppose  that  because 
it  is  the  one,  therefore  it  may  not  likewise  be  the  other." 
Marriage  is  a  personal  consensual  contract,  but  is  a  contract 
sui  generis,  and  differs  from  other  contracts  in  this,  that  the 
rights  and  obligations,  or  duties  arising  from  it,  are  not  left 
entirely  to  be  regulated  by  the  agreement  of  parties,  but  are, 
to  a  certain  extent,  matters  of  municipal  regulation,  over 
which  the  parties  have  no  control  by  any  declaration  of  their 
will;  and,  unlike  other  contracts,  it  cannot,  in  general,  be 
dissolved  by  mutual  consent.  It  is,  therefore,  evident  that 
the  rules  of  law  applicable  to  other  contracts,  cannot  always 
be  resorted  to  in  expounding  and  enforcing  the  marriage 
contract.  It  may,  however,  be  laid  down  as  a  general  princi- 
ple, that  so  far  as  marriage  is  a  consensual  personal  contract, 
its  validity  must  be  determined  according  to  the  lex  loci ;  if 
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valid  in  the  place  where  it  is  celebrated,  it  is  valid  every- 
where, and  if  invalid  there,  it  is  equally  invalid  everywhere. 
But  there  are  certain  exceptions  to  this  rule,  the  most  promi- 
nent of  which  are,  those  of  polygamy  and  incest,  (which  are 
prohibited  by  the  laws  of  every  civilized  country,)  and  to 
these  some  writers  add  those  marriages  made  by  a  fraudulent 
evasion  of  the  laws  of  the  state  to  which  the  parties  belong. 
With  respect  to  the  rights,  duties,  and  obligations  arising 
from  the  marriage  relation,  we  must,  in  many  cases,  look  to 
the  law  of  the  domicil.  It  is,  therefore,  obvious  that  the 
rules  of  international  jurisprudence,  with  respect  to  this  con- 
tract, are  somewhat  variable,  according  to  the  peculiar  cir- 
cumstances of  each  case.  Moreover,  on  some  questions  aris- 
ing out  of  this  relation,  no  rule  can  be  said  to  be  yet  estab- 
lished, there  being  a  direct  conflict  in  the  judicial  decisions 
of  different  states,  and  in  the  opinions  of  the  most  eminent 
of  text-writers.  After  a  full  survey  of  the  writings  and  cases, 
foreign  and  domestic,  on  this  subject,  Story  lays  down  the 
following  general  rules,  as  the  result  of  his  examination  ;  1st, 
Where  there  is  a  marriage  in  a  foreign  country,  and  an 
express  nuptial  contract,  with  respect  to  personal  property, 
it  will  be  sustained  everywhere,  unless  it  contravenes  some 
positive  rule  of  law  or  policy ;  but,  as  to  real  property,  it 
will  be  made  subservient  to  the  lex  rei  sitae;  2d,  Where  such 
a  contract  applies  to  personal  property,  and  there  is  after- 
ward a  change  of  matrimonial  domicil,  the  law  of  actual 
domicil  will  govern  as  to  future  acquisitions ;  3d,  If  there 
be  no  such  nuptial  contract,  the  matrimonial  domicil  governs 
all  the  personal  property  everywhere,  but  not  the  real  pro- 
perty ;  4th,  The  matrimonial  domicil  governs  to  all  acquisi- 
tions, present  and  future,  if  there  be  no  change  of  domicil. 
If  there  be,  then  the  law  of  the  actual  domicil  will  govern  as 
to  future  acquisitions,  and  the  law  rei  sitae,  as  to  real  pro- 
perty. (Story,  Conflict  of  Laws,  §§  108-199 ;  Kent,  Com,  on 
Am.  Law,  vol.  2,  p.  63 ;  Wheaton,  Mem.  Int.  Law,  pt.  2,  ch. 
2,  §  7  ;  Huherus,  Praelect.,  lib.  1,  tit.  3,  §  8 ;  Masse,  Droit  Com- 
mercial, tome  2,  §§  63,  332,  et  seq. ;  Bowyer,  Universal  Public 
Law,  ch.  16  ;  Westlake,  Private  Int.  Law,  ch.  11.)    . 

§  11.  The  same  remarks  will  apply  to  international  juris- 
prudence on  the  subject  of  divorce,  or  the  dissolution  of  the 
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matrimonial  state,  and  a  release  of  the  contracting  parties 
from  all  future  obligation.     "It  is  deemed  by  all  modern 
nations  to  be  within  the  competency  of  legislation,"  says 
Story,  "to  provide  for  such  a  dissolution  and  release,  in  some 
form,  and  for  some  cause.     And  there  is  no  doubt  that  a 
divorce,  regularly  obtained,  according  to  the  jurisprudence  of 
the  country  where  the  marriage  was  celebrated,  and  where 
the  parties  are  domiciled,  will  be  held  a  complete  dissolution 
of  the  matrimonial  contract  in  every  other  country.     I  say, 
where  the  marriage  is  celebrated,  and  where  the  parties  are 
domiciled,  for  both  ingredients  are,  or  may  be,  material,  and 
the  presence  of  one,  and  the  absence  of  the  other,  may  change 
the  legal  predicament  of  the  case.     The  real  difficulty  is,  to 
lay  down  appropriate  principles  to  govern  cases  where  the 
marriage  is  celebrated  in  one  case,  and  the  parties  are  domi- 
ciled in  another;  where  there  is  a  change  of  domicil  by  one 
party,  without  a  similar  change  by  the  other ;  where,  by  the 
law  of  the  place  of  celebration,  the  marriage  is  indissoluble, 
or  dissoluble  only  under  peculiar  circumstances,  and  by  the 
law  of  another,  it  is  dissoluble  for  various  causes,  and  even  at 
the  pleasure  of  the  parties."     On  this  subject,  there  is  some 
conflict  of  authorities,  but  it  is  not  our  intention  to  examine 
these  discussions.     {Story,  Conflict  of  Laws,  §§  200-230;  Kent, 
Com.  on  Am.  Law,  vol.  2,  p.  62 ;  Ferguson,  On  Marriage  and 
Divorce,  vol.  1,  §  18 ;  Erskine,  Institutes,  b.  1,  tit.  6,  §§  38,  43 ; 
Wheaton,  Mem.  Int.  Law,  pt.  2,  ch.  2,  §  21 ;   Connelly  v.  Con- 
nelly, 2  English  Laio  and  Eq.  Rep.,  p.  570 ;  Dorsey  v.  Dorsey, 
1  Chandler's  Law  Reporter,  p.  287 ;  Bowyer,  Universal  Public 
Law,  ch.  16 ;    Westlake,  Private  Int.  Law,  ch.  11 ;    Gardner^ 
Institutes,  pp.  201,  et  seq.) 

§  12.  The  laws  of  trade  and  navigation  of  a  state  are  bind- 
ing upon  its  citizens  wherever  they  may  be,  but  they  cannot 
affect  foreigners  beyond  its  territorial  limits.  Thus,  offenses 
against  the  laws  of  a  state,  regulating  or  prohibiting  any  par- 
ticular trade,  if  committed  by  foreigners  within  the  territo- 
rial jurisdiction  of  another  state,  are  not  punishable  by  the 
tribunals  of  the  state  whose  laws  they  have  violated ;  but  if 
committed  by  its  citizens,  they  are  so  punishable,  no  matter 
where  committed,  whether  within  its  own  limits,  on  the  high 
seas,  or  in  a  foreign  country.     A  distinction,  however,  must 
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be  made  between  mere  commercial  regulations  permitting  or 
prohibiting  a  certain  trade,  and  statutes  creating  a  criminal 
ofiense,  with  personal  penalties  expressly  applicable  to  all  the 
citizens  of  the  state.  The  commercial  domicil  of  a  party  may 
sometimes  exempt  him  from  the  operation  of  the  laws  of  trade 
of  his  own  country,  but  whilst  his  former  allegiance  continues, 
he  is  liable  to  incur  the  penalties  of  a  criminal  ofiense  against 
his  own  country,  which  penalties  may  be  enforced  whenever 
he  comes  within  the  reach  of  its  municipal  laws.  {Whcaton, 
Elern.  Int.  Law,  pt.  2,  ch.  2,  §  13 ;  Foelix,  Droit  Int.  Frive, 
§§  510-532 ;  Ainerican  Jurist,  vol.  22,  pp.  381-386 ;  Masse, 
Droit  Commercial,  tome  2,  §§  38,  376,  et  seq. ;  Belto,  Derecho 
Lnternacional,  pt.  1,  cap.  4,  §§  5,  6.) 

§  13  It  is  laid  down,  as  a  general  principle  of  international 
jurisprudence,  that  a  discharge  of  a  contract  b}^  the  law  of 
the  place  where  it  is  made,  is  a  discharge  ever^^where,  no 
matter  whether  made  between  a  citizen  and  a  foreigner,  or 
between,  foreigners.  But  in  the  application  of  this  rule,  it  is 
necessary  to  distinguish  between  cases  wdiere,  by  the  lex  loci, 
there  is  a  virtual  or  direct  extinguishment  of  the  debt  itself, 
and  where  there  is  only  a  partial  extinguishment  of  the 
remedy.  By  the  ba^ikrupt  and  insolvent  laws  of  some  states, 
there  is  an  absolute  discharo-e  from  all  rio:hts  and  remedies  of 
the  creditors,  while,  in  other  states,  these  laws  fall  far  short  of 
this  extent  and  operation,  neither  the  obligation  nor  the  reme- 
dy being  entirely  extinguished.  So  far  as  the  bankrupt  code 
merely  forms  a  part  of  the  remedy  for  a  breach  of  the  con- 
tract, it  belongs  to  the  lex  fori,  which  cannot  operate  extra- 
territorially  within  the  jurisdiction  of  any  other  state  having 
the  exclusive  right  of  regulating  the  proceedings  of  its  own 
courts  of  justice.  But  where  the  examination,  instead  of 
being  merely  contingent  upon  the  failure  to  perform  the  obli- 
gation, through  insolvency,  enters  into  and  forms  an  essen- 
tial ingredient  of  the  original  contract  itself,  by  the  law  of 
the  country  where  it  is  made,  it  cannot  be  enforced  in  any 
other  state,  by  the  prohibited  means.  This  has  led  to  various 
refinements  and  distinctions  in  the  applitation  of  the  princi- 
ples of  international  jurisprudence  to  the  law  of  bankruptcy, 
w^hich  it  is  not  our  object  to  discuss.  [Lord  Stair  s  Institutions, 
vol.  1,  p.  4,   note,  ed.  1832  ;    Wheatoji,  Elem.  Int.  Law,  pt.  2, 
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ch.  2,  §  6 ;  Bose,  Cases  in  Bankruptcy,  vol.  1,  p.  462 ;  Kent, 
Com.  071  Am.  Law,  vol.  2,  p.  393  ;  Harrison  y.  Sterry,  5  Cranch 
i?e^.,  p.  289  ;  Ogden  V.  Saunders,  11  Wheaton  Bep.,  p.  153; 
Sturges  v.  Crowninshield,  4  Wheaton  Bep.,  p.  122 ;  McMillan 
V.  McNeil,  1  Wheat.  Bep.,  p.  209 ;  Xe  i^oy  v.  Crowninshield^ 
2  Mason  Bep.,  p.  161 ;  Pi/^A  v.  Bussell,  2  Blackford  Bep., 
p.  391 ;  y^n  Baiigh  v.  Fan  Arsdale,  3  Caine's  Bep.,  p.  154 ; 
Woodhull  V.  Wagner,  1  Baldwin  Bep.,  p.  296 ;  Fan  ^ooA; 
V.  Whitlock,  26  Wen^ie^^  i?ep.,  p.  43  ;  Bhillips  v.  Allen,  8  jBarn. 
anc^  (7re5.  i^^p.,  p.  477;  iez^i^  v.  Oi/^en,  4  _Barn.  an(i  Aid. 
Bep.,  p.  654;  ie  Chevalier  v.  Lynch,  1  Douglas  Bep.,  p. 
170;  aSi7^  V.  War5?i?zc/:,  1  ^.  Blackstone  Bep.,  p.  639;  §wm?z 
V,  Ketfe,  2  jfZ".  Blackstone  Bep.,  p.  553 ;  /S/nzY/i  v.  Buchanan,  1 
^a^^  i?ep.,  p.  6 ;  Bolter  v.  Brown,  5  ^a^^f  i?6p.,  p.  124 ;  Masse^ 
Droit  Commercial  tome  3,  §§  197-295 ;  Westlake,  Brivaie  Int. 
Law,  ch.  7.) 

§  14.  It  is  a  general  rule  of  law,  that  crimes  are  altogether 
local,  and  cognizable  and  punishable  exclusively  in  the  coun- 
try where  they  are  committed.  N"o'  other  nation,  therefore, 
has  any  right  to  punish  them,  or  is  under  any  obligation  to 
take  notice  of,  or  to  enforce  any  judgment  rendered  in  such 
cases,  in  the  tribunals  of  another  state.  Hence,  criminal 
laws  may  be  applied  to  foreigners,  and  all  persons  resident 
within  the  territory,  for  all  such  persons  owe  a  temporary 
allegiance  to  the  state  where  they  reside.  But  although  a 
state  takes  no  cognizance  of  offenses  committed  beyond  its 
limits,  and  against  the  laws  of  another  country,  it  neverthe- 
less can  punish  the  crimes  of  its  own  citizens,  under  its  own 
laws,  if  within  their  reach,  no  matter  where  the  crime  may 
have  been  committed.  Thus,  the  laws  of  treason  are  binding 
upon  the  subjects  of  a  state,  no  matter  where  the  treasonable 
act  is  done,  for  their  allegiance,  until  changed,  is  considered 
as  traveling  with  them,  wherever  they  may  go.  ( Wheaton, 
Mem.  Int.  Laio,  pt.  2,  ch.  2,  §  13 ;  Foelix,  Droit  Int.  Brive., 
§§  510-532;  American  Jurist,  vol.  22,  pp.  381-386;  Masse 
Droit  Commercial,  tome  2,  §§  39,  et  seq. ;  Bowyer,  Universal 
Bublic  Law,  ch.  17 ;  Biquelme,  Derecho  Bub.  Int.,  lib.  2,  tit.  1, 
cap.  6.) 

§  15.  It  may  be  stated,  in  general  terms,  that  the  judicial 
power  of  a  state  is  coextensive  with  its  legislative  power, 
11 
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and  is  independent  of  every  other  state.  This  general  posi- 
tion, however,  must  be  qualified  by  the  exceptions  to  its 
application  arising  out  of  express  compacts  with  others,  by 
which  it  may  part  with  certain  portions  of  its  sovereign 
rights  or  modify  the  exercise  of  its  powers  as  a  sovereign  and 
independent  state.  It  must  be  noticed  also  that  its  judicial 
power  does  not  embrace  those  cases  in  which  the  municipal 
claims  of  another  nation  operate  within  its  territory,  such 
as  the  cases  of  foreign  ministers,  or  of  a  fleet,  or  army  com- 
ing within  its  territorial  limits,  by  its  permission,  either 
express  or  implied.  It  has  already  been  stated  that  the  mari- 
time territory  of  every  state  extends  to  the  ports,  harbors, 
bays,  mouths  of  rivers,  and  adjacent  parts  of  the  sea  enclosed 
by  headlands  belonging  to  the  same  state,  and  that  the  gen- 
eral usage  of  nations  has  superadded  the  extent  of  one 
marine  league,  or  the  range  of  a  connon  shot,  along  all  its 
shores  or  coasts.  Within  these  limits  its  right  of  territorial 
jurisdiction  is  absolute  and  excludes  that  of  every  other 
nation.  Beyond  these  limits  it  may  also  exercise  jurisdiction 
for  certain  special  purposes,  as  the  execution  and  enforce- 
ment of  its  revenue  laws,  etc.,  and  over  its  own  public  and 
private  vessels  on  the  high  seas,  and  its  public,  and,  to  a  cer- 
tain extent,  its  private  vessels  in  foreign  ports.  ( Wheaton, 
Mem.  Int.  Law,  pt.  2,  ch.  2,  §§  9,  12  ;  Websier,  Dip,  and  Of. 
Papers,  pp.  140,  et  seq. ;  Wildman,  Int.  Law,  vol.  1,  pp.  70 ; 
Le  Louis,  2  Dod.  Rep.,  p.  245 ;  Church  v.  Hubbard  2  Cranch, 
Hep.,  p.  234  ;  Masse,  Droit  Commercial,  tome  2,  §§  41,  et  seq. ; 
Bowyer,  Universal  Pub.  Law,  ch.  16 ;  Heffter,  Droit  Interna- 
tional, §  59 ;  Bello,  Derecho  Internacional,  pt.  1,  cap.  4,  §  7  ; 
Biquelme,  Derecho,  Pub.  Int.,  lib.  2,  tit.  1,  cap.  1.) 

§  16.  Continental  jurists  generally  agree  that,  properly 
speaking,  there  are  three  places  of  jurisdiction ;  first,  the 
forum  domicilii  or  place  of  domicil  of  the  party  defendant ; 
second,  the  forum  rei  sitae,  or  the  place  where  the  thing  in 
controversy  is  situate;  and  third,  the  forum  contractus,  or 
forum  rei  gestae,  or  the  place  where  the  contract  is  made,  or 
the  act  is  done.  These  distinctions  in  jurisdiction  result 
from  the  distinctions  of  the  Eoman  civil  law  which  have 
been  introduced  into  the  jurisprudence  of  most  of  the  conti- 
nental nations  of  modern  Europe.     In  the  corresponding 
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distribution  of  actions  by  the  English  common  law  into  per- 
sonal, real,  and  mixed  actions,  the  former  are  generally  capa- 
ble of  being  brought  wherever  the  party  can  be  found,  while 
the  jurisdiction  of  the  latter  are  confined  to  the  place  rei  sitae; 
in  other  words,  personal  actions  are  transitorily  while  real  and 
mixed  actions  are  local.  Considered  in  an  international  point 
of  view,  either  the  thing  or  the  person  made  the  subject  of 
the  jurisdiction,  must  be  within  the  territory,  for  no  sover- 
eignty can  extend  its  process  beyond  its  own  territorial  lim- 
its so  as  to  subject  either  persons  or  property  to  its  judicial 
decisions ;  and  every  exertion  of  authority  of  this  sort,  beyond 
its  limits,  is  a  mere  nullity,  and  incapable  of  binding  such 
persons  or  propert}^  in  any  other  tribunals.  (Story,  Conflict 
of  Laws,  §§  537,  538 ;  Huberus,  Praeleciiones,  lib.  5,  tit,  1 ; 
Voet.  ad  Pand.,  lib.  5,  tit.  1,  §§  64-149 ;  Henry,  Foreign  Law, 
ch.  8,  p.  54;  ch.  9,  p.  63;  Pardessus,  Droit  Com.^  tome  5, 
§1353;  Boidlenois,  Traite  des  Lois,  tome  1,  pp.  601-635; 
Blackstone,  Commentaries,  vol.  3,  pp.  117,  118,  294 ;  Bowyer, 
Universal  Public  Law,  ch.  16  ;  Westlake,  Private  Int.  Law,  chs. 
5,  6 ;  Riquelme,  Derecho  Pub.  Int.,  lib  2,  tit.  1,  cap.  3.) 

§  17.  In  regard  to  the  citizens  (native  or  naturalized)  of  a 
state,  while  within  its  territor}^,  the  jurisdiction  of  the  sove- 
reignty over  them  is  complete  and  irresistible.  It  cannot  be 
controlled,  and  ought  everywhere  to  be  respected.  In  regard 
to  citizens  domiciled  abroad,  nations  generally  assert  a  claim 
to  regulate  the  rights,  duties,  acts,  and  obligations  of  their 
own  citizens,  wliere\er  they  may  be  domiciled.  ''And  so 
far,"  says  Story,  "  as  these  rights,  duties,  obligations,  and  acts 
afterward  come  under  the  cognizance  of  the  tribunals  of  the 
sovereign  power  of  their  own  country,  either  for  enforcement, 
or  for  protection,  or  for  remedy,  there  may  be  no  just  ground 
to  exclude  this  claim.  But  where  such  rights,  duties,  obli- 
gations, and  acts  come  under  the  consideration  of  other  coun- 
tries, and  especially  of  the  country  where  such  citizens  are 
domiciled,  the  duty  of  recognizing  and  enforcing  such  claim 
of  sovoreignty,  is  neither  clear,  nor  generally  admitted.  The 
most  that  can  be  said^  is,  that  it  may  be  admitted,  ex  comitate 
gentium;  but  it  may  also  be  denied,  ex  jiisticid gentium.,  where- 
ever  it  is  deemed  to  be  injurious  to  the  interests  of  foreign 
nations,  or  subversive  of  their  policy  or  institutions.  isTo  one, 
11* 
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for  instance,  could  imagine  that  a  judgment  of  the  parent 
country,  confiscating  the  property,  or  extinguishing  the  per- 
sonal rights  or  capacities  of  a  native,  on  account  of  such  for- 
eign residence,  would  be  recognized  in  any  other  country. 
And  it  would  be  as  little  expected,  as  a  matter  of  right,  that 
any  other  country  would  enforce  a  judgment  against  such 
persons  in  the  parent  country,  obtained  in  invitum,  on  account 
of  a  supposed  contumacy  in  remaining  abroad,  to  which,  he 
had  never  appeared,  and  of  which  he  had  received  no  notice, 
however  it  might  be  in  conformity  to  the  local  laws."  {Story, 
Conflict  of  Laws,  §§  29,  540  ;  Huberus,  Praelectiones,  lib.  1,  tit. 
3,  §  2 ;  Wheaton,  Elem.  Int.  Law,  pt.  2,  ch.  2,  §  13 ;  Westlake, 
Private  Int.  Laio,  ch.  12.) 

§  18.  The  same  distinguished  writer  says  that  it  is  clear, 
upon  general  principles  of  international  law,  that  a  nation 
has  a  right  of  jurisdiction  over  foreigners  resident  in  the 
country,  and  the  extent  to  which  such  jurisdiction  shall  be 
exercised,  is  a  matter  purely  of  municipal  arrangement  and 
policy.  All  persons  found  within  the  limits  of  a  government, 
(unless  specially  excepted  by  the  law  of  nations,)  whether 
their  residence  is  permament  or  temporary,  are  subject  to  its 
jurisdiction;  but  it  may,  or  may  not,  as  it  chooses,  exercise 
it  in  cases  of  dispute  between  foreigners.  "  Thus,  in  France, 
with  few  exceptions,  the  tribunals  do  not  entertain  jurisdic- 
tion of  controversies  between  foreigners,  respecting  personal 
rights  and  interests.  But  this  is  a  matter  of  mere  municipal 
policy  and  convenience,  and  does  not  result  from  any  princi- 
ples of  international  law.  In  England  and  America,  on  the 
other  hand,  suits  are  maintainable,  and  are  constantly  main- 
tained, between  foreigners,  where  either  of  them  is  within 
the  territory  of  the  state  where  the  suit  is  brought.  Bat, 
though  every  nation  may  thus  rightfully  exercise  jurisdiction 
over  all  persons  within  its  domains,  yet  we  are  to  understand 
that,  in  regard  to  suits,  the  doctrine  applies  to  suits  purely 
personal,  or  connected  with  property  within  the  same  sove- 
reignty. For,  although  the  person  may  be  within  the  juris- 
diction, yet  it  is  by  no  means  true  that,  in  virtue  thereof, 
every  sort  of  suit  may  be  maintainable  against  him.  A  suit 
cannot,  for  instance,  be  maintainable  against  him,  so  as  to 
absolutely  bind  property  situate  elsewhere,  and,  a  fortiori,  not 


Ch.   VII. —  Legislation  and  Jurisdiction,        165 

absolutely  to  bind  the  rights  and  titles  to  immovable  proper- 
ty." {Story,  Conflict  of  Laws,  §§541-544;  Huherus,  Praelec- 
iiones,  lib.  1,  tit.  2,  §2;  Henri/,  Foreign  Laio,  ch.  8,  p.  54; 
ch.  9,  p.  63;  Vaitel,  Droit  des  Gens,  liv.  1,  ch.  19,  §  213 ;  liv.  2, 
ch.  8,  §§99-103;  Pardessus,  Droit.  Comni.,  tome  5,  §14T6- 
1478;  Wildman,  Int.  Law,  vol.  1,  p.  40;  Grotius,  de  Jur.  Bel. 
ac  Pac.,  lib.  2,  cap.  18,  §4;  Masse,  Droit  Commercial,  tome  2, 
§§  164,  et  seq. ;  Riquelme,  Derecho  Pub.  Int.,  lib.  2,  tit.  1,  cap.  2.) 
§19.  The  jurisdiction  of  a  state  over  all  real  property 
within  its  territory,  results,  as  a  necessary  consequence  of  the 
rule  relating  to  the  application  of  the  lex  loci  rei  sitae.  As 
everything  relating  to  the  tenure,  title,  transfer,  descent, 
and  testamentary  disposition  of  real  property,  is  regulated  by 
the  local  law,  so,  also,  all  proceedings  in  courts  of  justice 
relating  to  that  species  of  property,  such  as  the  rules  of  evi- 
dence, the  forms  of  action  and  pleadings,  and  rules  of  deci- 
sion, must  necessarily  be  governed  by  the  same  law.  This 
jurisdiction  is  exclusive.  "In  respect  to  immovable  pro- 
perty," says  Story,  "  every  attempt  of  a  foreign  tribunal  to 
found  a  jurisdiction  over  it,  must,  from  the  very  nature  of 
the  case,  be  utterly  nugatory,  and  its  decree  must  be  forever 
incapable  of  execution  in  rem.''  '^It  is  true  that  property 
within  a  country,  does  not  make  the  owner  generally  a  sub- 
ject of  the  sovereign  where  it  is  locally  situate,  but  it  sub- 
jects him  to  his  jurisdiction  secundum  quid,  et  aliquo  modo. 
Mixed  actions,  so  far  as  they  regard  the  realty,  are  to  be 
brought  in  the  place  rei  sitae,  but  if  the  personal  damages 
or  claims  be  separable  in  their  nature  and  character,  they  may 
be  sued  for  as  personal  actions."  The  rule  of  common  law 
is,  that  personal  actions  may  be  brought  in  any  place  where 
the  party  defendent  can  be  found ;  that  real  actions  must  be 
brought  in  the  forum  rei  sitae;  and  that  mixed  actions,  which 
are  deemed  local,  are  properly  referrible  to  the  same  tribunals. 
{Wheaton,  Mem.  Int.  Law,  pt.  2,  ch.  2,  §§  3,  16;  Story,  Con. 
flict  of  Laws,  §§  551-555 ;  Huberus,  Praelectiones,  lib.  1,  tit.  3, 
§  15  ;  Henry,  Foreign  Laws,  ch.  8,  §  3  ;  Vattel,  Droit  des  Gens, 
liv.  2,  ch.  8,  §  103 ;  Daidson  v.  Mathews,  4  Term.  Pep.,  503  ; 
Livingston  v.  Jefferson,  4  Hall's  Am.  Law  Jour.,ip.  78;  Mos- 
tyn  V.  Fabrigas,  Cowper  Pep.,  pp.  161-176 ;  Masse,  Droit  Com- 
mercial, tome  2,  §§  165,  et  seq.  ;  Westlake,  Private  Int.  Law, 
ch.  6 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  2,  tit.  1,  cap.  3.) 
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§  20.  Witli  respect  to  jurisdiction,  over  personal  property, 
Story  says,  the  general  doctrine  is  not  controverted,  that 
though  movables  are,  for  many  purposes,  to  be  deemed  to 
have  no  situs,  except  that  of  the  domicil  of  the  owner,  yet, 
this  having  but  a  legal  fiction,  it  yields,  whenever  it  is  neces- 
sary for  the  purposes  of  justice,  that  the  actual  situs  of  the 
thing  should  be  examined.  The  state,  in  whose  territory 
personal  property  is  actually  situate,  has  as  entire  dominion, 
sovereignty  and  jurisdiction  over  it,  while  there,  as  it  has 
over  real  property,  and  it  may,  to  the  same  extent,  regulate 
its  transfer,  subject  it  to  process  and  execution,  and  control 
its  uses  and  disposition.  Hence  it  is,  that,  whenever  per- 
sonal property  is  taken  by  arrest,  attachment,  or  execution, 
within  a  state,  the  title  so  acquired  under  the  laws  of  the 
state,  is  held  valid  in  every  other  state ;  and  the  same  rule  is 
applied  to  debts  due  non-residents,  Avhich  are  subjected  to 
the  like  process  under  the  local  laws  of  the  state.  (Story, 
Conflict  of  Laws,  §  550  ;  Ogden  v.  Falliot,  3  Term.  Rep.,  p.  733  ; 
Bissell  V.  Briggs,  9  Mass.  Rep.  pp.  462-469 ;  Masse,  Droit 
Commercial,  tome  2,  §§  167,  et  seq.  ;  Bowyer,  Universal  Public 
Law,  ch.  16;  Westlake,  Private  Int.  Law,  ch.  5-8;  Riqiielme, 
Derecho  Pah.  Int.,\\h.  2,  tit.  1,  caps.  1-4.) 

§  21.  Mr.  Wheaton  considers  the  rule,  with  respect  to  the 
jurisdiction  of  a  state  over  personal  property  or  movables 
within  its  territorial  limits,  to  be  the  same  as  over  immova- 
bles or  real  property,  with  this  qualification,  that  foreign  laws 
may  furnish  the  rule  of  decision  in  cases  where  they  apply, 
whilst  the  forms  of  process,  rules  of  evidence  and  prescrip- 
tion, are  governed  by  the  lex  fori.  "  Thus  the  lex  domicilii 
forms  the  law  in  respect  to  a  testament  of  personal  property, 
or  succession  ab  intestato,  if  the  will  is  made,  or  the  party  on 
whom  the  succession  devolves  resides,  in  a  foreign  country; 
whilst,  at  the  same  time,  the  lex  fori  of  the  state,  in  whose 
tribunals  the  suit  is  pending,  determines  the  forms  of  process 
and  prescription.  Though  the  distribution  of  the  personal 
effects  of  an  intestate  is  to  be  made  according  to  the  law  of 
the  place  where  the  deceased  was  domiciled,  it  does  not,  there- 
fore, follow  that  the  distribution  is,  in  all  cases,  to  be  made 
by  the  tribunals  of  that  place,  to  the  exclusion  of  those  of  the 
country  where  the  property  is  situate.     Whether  the  tribunal 
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of  the  state  where  the  property  lies  is  to  decree  distribution, 
or  to  remit  the  property  abroad,  is  a  matter  of  judicial  dis- 
cretion, to  be  exercised  according  to  the  circumstances.  It 
is  the  duty  of  every  government  to  protect  its  own  citizens, 
in  the  recovery  of  their  debts,  and  other  just  claims;  and  in 
the  case  of  a  solvent  estate,  it  would  be  an  unreasonable  and 
useless  comity  to  send  the  funds  abroad,  and  the  resident 
creditor  after  them.  But  if  the  estate  be  insolvent,  it  ought 
not  to  be  sequestered  for  the  exclusive  benefit  of  the  subjects 
of  the  state  where  it  lies.  In  all  civilized  countries,  foreign- 
ers, in  such  cases,  are  entitled  to  prove  their  debts  and  share 
in  the  distribution.  Though  the  forms  in  which  a  testament 
of  personal  property,  made  in  a  foreign  country,  is  to  be  exe- 
cuted, are  regulated  by  the  local  law,  such  a  testament  cannot 
be  carried  into  efifect  in  the  state  where  the  property  lies, 
until,  in  the  language  of  the  law  of  England,  probate  has  been 
obtained  in  the  proper  tribunal  of  such  state,  or,  in  the  lan- 
guage of  the  civilians,  it  has  been  homologated,  cr  registered 
in  such  tribunal.  So,  also,  a  foreign  executor,  constituted 
such  by  the  will  of  the  testator,  cannot  exercise  his  authority 
in  another  state,  without  taking  out  letters  of  administration 
in  the  proper  local  court.  ]S[or  can  the  administrator  of  a 
succession  ab  intesiato,  appointed  ex  officio  under  the  laws  of  a 
foreign  state,  interfere  with  the  personal  property,  in  another 
state,  belonging  to  the  succession,  without  having  his  autho- 
rity confirmed  by  the  local  tribunal."  {Wheaton,  Mem.  Int. 
Law,  pt.  2,  ch.  2,  §  17 ;  Kent,  Com.,  on  Am,.  Law,  vol.  2,  p. 
431 ;  Armstrong  v.  Lear,  12  Wheat.  Rep.,  p.  169 ;  Masse,  Droit 
Commercial,  tome  2,  §§  167,  et  seq. ;  Bowyer,  Universal  Fublic 
Law,  ch.  16  ;  Westlake,  Private  Int.  Law,  ch.  8 ;  Biquelme, 
Lerecho  Pub.  Lni.  ,  lib.  2,  tit.  1,  caps.  1-4.) 

§  22.  It  may  be  proper  to  allude,  in  this  place,  to  the  prin- 
ciple which  lies  at  the  foundation  of  the  distinctions  which 
have  been  made  by  the  courts  of  dififerent  countries  in  the 
rule  of  international  comity,  as  applied  to  contracts  inter  vivos^ 
and  dispositions  causa  mortis,  and  as  applied  to  foreign  bank- 
rupt laws,  and  to  foreign  voluntary  assignments  for  the  benefit 
of  creditors.  ThQJus  disponendi,  or  right  to  dispose  of  property 
by  contracts  inter  vivos,  has  its  origin  in  the  law  of  nature,  and  is 
not  the  oifspring  of  legislation.     And  where  there  is  no  sta- 
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tutory  provision  prohibiting  or  regulating  the  disposition  of 
property  by  a  particular  kind  of  contract,  svicb  a  disposition 
will  be  considered  good  and  valid.     On  this  point,  Pothier, 
in  his  Traiie  des  persojines,  in  discussing  the  laws  of  France, 
thus  describes  the  origin  and  character  of  this  class  of  con,- 
tracts:  "Although  foreigners  may  make  all  sorts  of  contracts 
inter  vivos;  although  they  may,  in  this  manner,  dispose  of 
property  which  they  may  acquire  in  France,  either  by  titles 
onerous  or  gratuitous,  they  cannot  dispose  of  property  which 
they  own  in  France,  either  by  testament,  or  by  any  other  act 
causa  mortis  J  in  favor  of  foreigners  or  citizens ;  neither  can 
foreigners  take  anything  by  testament,  or  by  any  other  act 
causa  mortis,  although  they  are  capable  of  donations  inter  vivos. 
This  difference,  which  the  law  establishes  between  acts  inter 
vivos  and  acts  causa  mortis,  in  permitting  foreigners  to  do  the 
former,  and  prohibiting  them  from  doing  the  latter,  is  founded 
on  the  very  nature  of  these  acts.     Acts  inter  vivos  are  founded 
on  the  droit  des  gens,  (jus  gentium — or  law  of  nature.)     For- 
eigners enjoy  every  right  which  arises  from  the  jus  gentium. 
They  may,  therefore,  perform  all  sorts  of  acts  inter  vivos.    The 
right  to  make  a  testament,  active  or  passive,  is,  on  the  con- 
trary, derived  from  the  civil  law — testamenti  f actio  est  juris  civi- 
lis — foreigners  not  enjoyiug  what  is  of  civil  law,  have  not  this 
faculty  or  right."     By  the  Eoman  law,  the  power  to  make  a 
testament  belonged  peculiarly  and  exclusively  to  citizens.    So 
provides  the  second  cap.  Falcidian  law.     A  foreigner,  there- 
fore, could  not  use  this  power.     The  decemviral  law  had 
granted  it  to  the  fathers  of  families,  whom  it  invested,  by  this 
act,  with  the  character  of  legislators,  which  would  have  been 
degraded  if  exercised  by  any  other  than  Roman  citizens.     In 
some  states,  the  treasury  appropriates  the  property  of  foreign- 
ers who  die  there  ;  hence  arises  their  inability  to  make  a  tes- 
tament ;  but  this  barbarous  law  is  a  disgrace  to  any  legisla- 
tion.    The  French  law,  as  we  have  seen  from  Pothier,  adopted 
the  maxim  of  the  Roman  law,  f actio  testimenti  est  juris  civilis. 
For  that  reason,  a  foreigner  could  not  dispose  of  property  by 
testament.     He  was  forbidden  by  municipal  law.     But,  says 
Pothier,  the  right  to  dispose  of  property  by  acts  inter  vivos  is 
founded  on  tliQJus  gentium,  the  law  of  nature.     And,  in  truth, 
it  cannot  be  otherwise.     Dominium,  or  the  right  over  things 
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M^hicli  are  ours,  consists,  according  to  all  writers  who  have 
defined  it,  of  two  parts,  first,  the  right  to  dispose  of  the  thing, 
and  secondly,  the  right  to  enjoy  it  exclusively.  When  either 
part  is  wanting,  the  dominium  is  mutilated.  The  right  to 
acquire  property  is  the  right  to  hold  this  dominium  over  things, 
and  no  man  can  be  said  to  have  full  property  in  a  thing,  who 
has  not  the  right  to  dispose  of  it  and  to  enjoy  it  exclusively. 
The  jus  disponendi  exists  then,  necessarily,  where  there  is  the 
full  right  of  property.  [Pothier,  Traite  des  personnes,  pt.  1,  tit. 
2,  sec.  2 ;  Sala  Mexicana,  tomo  2,  pp.  109, 110 ;  Westlake,  Pri- 
vate Int.  Law,  chs.  8,  9;  Piquelme,  Lerecho  Pub.  Int.,  lib.  2, 
tit.  1,  caps.  1-4.) 

§  23.  From  the  same  principle  results  the  distinction  which 
is  generally  made  by  the  courts  of  the  United  States  between 
a  foreign  voluntary  assignment  for  the  benefit  of  creditors, 
and  a  foreign  assignment  in  bankruptcy.  The  jus  disponendi 
applies  to  the  former,  whereas  an  assignment  under  the  bank- 
rupt law,  is  a  proceeding  in  invitum;  the  one  is  a  universal 
natural  right  applicable  everywhere,  while  the  other  is  a  forci- 
ble disposition,  having  its  origin  in  local  law,  and  confined  to 
the  jurisdictional  limits  of  the  maker  of  the  law.  Story,  in  his 
Conflict  of  Laws,  §  411,  (third  edition,)  says :  '^  Th  ere  is  a  marked 
distinction  between  a  voluntary  conveyance  by  the  owner,  and 
a  conveyance  by  mere  operation  of  law  in  cases  of  bankruptcy 
in  invitum.  Laws  cannot  force  the  will,  nor  compel  any  man  to 
make  a  conveyance.  In  place  of  a  voluntary  conveyance  of  the 
owner,  all  that  the  legislature  of  a  country  can  do,  when  jus- 
tice requires  it,  is  to  assume  the  disposition  of  his  property 
in  invitum.  But  a  statutable  conveyance,  made  under  the 
authority  of  any  legislature,  cannot  operate  upon  any  pro- 
perty except  that  which  is  within  its  own  territory.  This 
makes  a  solid  distinction  between  a  voluntary  conveyance 
of  the  owner  and  an  involuntary  conveyance  by  the  mere 
authority  of  the  law.  The  former  has  no  relation  to  place, 
the  latter,  on  the  contrary,  has  the  strictest  relation  to  place. 
The  distinction  is  insisted  on  with  great  force  by  Lord  Kaims. 
It  is,  therefore,  admitted,  that  a  voluntary  assignment  by  a 
party,  according  to  the  law  of  the  domicil,  will  pass  his  per- 
sonal estate,  whatever  may  he  its  locality  abroad,  as  well  as  at 
home.     But  it  by  no  means  follows  that  the  same  rule  should 
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govern  in  cases  of  assignments  by  operation  of  law."  The 
courts  of  Great  Britain  apply  the  rule  of  comity  generally  to 
the  laws  of  bankruptcy  as  well  as  to  voluntary  assignments. 
{Story,  Conflict  of  Laws,  §§408-411;  Kaims,  On  Equity,  b.  3, 
ch.  8,  §  6  ;  Kent,  Com.  on  Am.  Law,  vol.  2,  pp.  404-408  ;  West- 
lake,  Private  Int.  Law,  ch.  9 ;  Forbes  v.  Scannel,  13  Cal.  Hep., 
p.  242.) 

§  24.  Public  and  private  vessels,  on  the  high  seas  and  out 
of  the  territorial  limits  of  any  other  state,  are  subject  to  the 
jurisdiction  of  the  state  to  which  they  belong.  The  ocean  is 
common  to  all  mankind,  and  may  be  successively  used  by  all 
as  they  have  occasion.  According  to  Vattel,  the  domain  of 
a  nation  extends  to  all  its  just  possessions,  not  merely  pos- 
sessions of  territory,  but  also  of  rights  it  is  entitled  to  enjoy. 
It  has  the  right  to  navigate  the  occean  which  is  the  territory 
of  no  one,  and  its  jurisdiction  over  its  vessels  so  employed 
on  the  high  seas,  results  from  this  right  {droit,)  rather  than 
from  the  jurisdiction  which  it  is  entitled  to  exercise  over  the 
persons  who  compose  its  fleets  or  man  its  private  vessels. 
But  this  jurisdiction  is  exclusive,  only  so  far  as  respects 
offenses  against  its  own  municipal  laws,  and  not  as  respects 
offenses  against  the  luw  of  nations,  which  may  be  punished  in 
the  competent  tribunal  of  any  country  where  the  offender 
may  be  found,  or  into  which  he  may  be  carried,  although 
committed  on  board  a  foreign  vessel  on  the  high  seas.  But 
this  jurisdiction  of  the  courts  of  one  nation  over  international 
offenses  committed  on  board  the  vessels  of  another  on  the 
high  seas,  when  such  vessels  are  brought  within  its  territorial 
limits,  does  not  extend  to  the  right  of  visitation  and  search 
for  the  purpose  of  obtaining  the  custody  of  the  offenders,  in 
time  of  peace,  unless  expressly  permitted  by  international 
compact.  The  right  of  search  for  contraband  and  enemy's 
goods,  in  time  of  war,  results  from  the  rights  of  war,  and  rests 
upon  principles  essentially  different,  as  will  be  hereafter 
shown.  (Wheaton,  Elem.  Int.  Laio,  pt.  2,  ch.  2,  §§10,  15; 
Vattel,  Droit  des  Gens,  liv.  1,  ch.  19,  §  216  ;  liv.  2,  ch.  7,  §  80 ; 
Grotius,  de  Jar.  Bel.  ac  Pac,  lib.  2,  cap.  3,  §  13 ;  Rutherforth, 
Institutes,  b.  2.  ch.  9,  §§8,  9 ;  The  Louis,  2  Dodson's  Hep.,  p. 
238;  The  Antelope,  10  Wheaton  Rep.,  p.  122;  The  Marianna 
Flora,  11  Wheaton  Rep.,  p.  39 ;    Cashing,    Opinions  of  U.  S. 
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Atty's.  Genl,Yo\8,  pp.73,  etseq. ;  Biquelme,  Derecho  Pub. 
Int.,  lib.  1,  pt.  2,  cap.  9 ;  Ortolan,  Diplomaiie  de  la  Mer,  lib.  2, 
ch.  13.) 

§  25.  Where  there  are  no  express  prohibitions,  the  ports  of 
one  state  are  considered  as  open  to  the  public  armed  and 
commissioned  vessels  of  every  other  nation  with  whom  it  is 
at  peace.  Such  ships  are  exempt  from  the  jurisdiction  of  the 
local  tribunals  aud  authorities,  whether  they  enter  the  ports 
under  an  express  permission,  stipulated  by  treaty,  or  a  per- 
mission implied  from  the  absence  of  prohibition.  This  ex- 
emption extends  not  only  to  the  belligerent  ships  of  war,  pri- 
vateers, and  the  prizes  of  either,  who  seek  a  temporary  ref- 
uge in  neutral  waters  from  the  casualties  of  the  sea  and  war, 
but  also  to  prisoners  of  war,  on  board  any  prize  or  public 
vessel  of  her  captor.  Such  vessels,  in  the  command  of  a  pub- 
lic officer,  possesses,  in  the  ports  of  a  neutral,  the  rights  of 
ex-territoriality,  and  are  not  subject  to  the  local  jurisdiction. 
But  if  such  prisoners  of  war  be  taken  on  shore,  in  a  neutral 
port,  they  become  subject  to  the  local  jurisdiction,  or  not, 
according  as  it  may  be  agreed  between  the  political  authori- 
ties of  the  belligerent  and  the  neutral  powers.  Foreign  troops, 
stationed  in,  or  passing  through  the  territory  of  another 
state,  with  whom  the  foreign  state  is  in  amity,  are  undoubt- 
edly exempt  from  the  civil  and  criminal  jurisdiction  of  the 
place.  But  this  right  of  passage  is  derived  from  an  express 
and  not  an  implied  permission,  which  may  be  given  with 
speciiied  limitations.  [Wheaton,  Elem.  Int.  Law,  pt.  2,  ch.  2, 
§9;  Kent,  Com.  on  Am.  Laio,  vol.  1,  p.  157,  note;  Cush- 
ing.  Opinions  U.  S.  Aitg's  Genl.,  vol.  7,  p.  123 ;  Foelix,  Droit 
International  Prive.,  §  164;  Ortolan,  Diplomatie  de  la  Mer, 
liv.  2,  ch.  13 ;  The  Schooner  Exchange  v.  McFadden  et  al.,  7 
Cranch  Bep.,^.  135;  Phillimore,  On  Int.  Law,  vol.  1,  §  341  ; 
Hautefeuille,  Des  Nations  Neutres,  tome  1,  pp.  475,  476  ;  The 
Betsey,  3  Dallas  Bep.,  p.  6  ;  The  Cassias,  3  Dallas  Bep.,  p.  121 ; 
The  Alerto,  9  Cranch  Bep.,  p.  359.) 

§26.  Private  vessels  of  on^e  state  entering  the  ports  of 
another,  are  not,  in  general,  exempt  from  the  local  jurisdic- 
tion, unless  by  express  compact,  and  to  the  extent  provided 
by  such  compact.  But  there  are  certain  exceptions  to  this 
rule,  which  result  from  the  right  of  asylum,  based  on  the 


172  International  Lav). 

laws  of  humanity.  A  vessel  driven  by  stress  of  weather,  or 
carried  by  unlawful  force  into  a  prohibited  port,  or  into  an 
open  port  with  prohibited  articles  on  board,  incurs  no  pen- 
alty or  forfeiture,  in  either  case.  The  cases  of  blockade  and 
carrying  contraband,  are  familiar  examples  of  the  principle. 
But  the  rule  of  law,  and  the  comity  and  practice  of  nations, 
go  much  farther  then  these  cases  of  necessity,  and  allow  a 
merchant  vessel  of  one  state,  coming  into  an  open  port  of 
another,  voluntarily,  for  the  purposes  of  lawful  trade,  to  bring 
with  her,  and  keep  over  her,  to  a  very  considerable  extent, 
the  jurisdiction  and  authority  of  the  laws  of  her  own  country, 
excluding,  to  this  extent,  by  consequence,  the  jurisdiction  of 
the  local  law.  This  jurisdiction  of  a  nation  over  its  vessels, 
while  lying  in  the  port  of  another,  is  wholly  exclusive.  For 
any  unlawful  acts  done  by  her  while  thus  lying  in  the  port 
of  another  state,  and  for  all  contracts  entered  into  while  there, 
by  her  master  or  owners,  she  is  made  answerable  to  the  laws 
of  the  place,  l^or,  if  her  master  or  crew,  while  on  board  in 
such  port,  break  the  peace  of  the  community  by  the  commis- 
sion of  crimes,  can  exemption  from  the  local  laws  be  claimed 
for  them.  But  the  comity  and  practice  of  nations  have 
established  the  rule  of  international  law,  that  such  vessel,  so 
situated,  is,  for  the  general  purpose  of  governing  and  regu- 
lating the  rights,  duties  and  obligations  of  those  on  board, 
to  be  considered  as  a  part  of  the  territory  of  the  nation  to 
which  she  belongs.  The  local  authorities,  therefore,  have  a 
right  to  enter  on  board  a  foreign  merchantman  in  port,  for 
the  purpose  of  inquiry  universally,  but  for  the  purpose  of 
arrest,  only  in  matters  within  their  ascertained  jurisdiction. 
It,  therefore,  follows,  that,  with  respect  to  facts  happening  on 
board,  which  do  not  concern  the  tranquility  of  the  port,  or 
persons  foreign  to  the  crew,  or  acts  committed  on  board 
while  such  vessel  was  on  the  high  seas,  are  not  amenable  to 
the  territorial  justice.  All  such  matters  are  justiciable  only 
by  the  courts  of  the  country  to  which  the  vessel  belongs.  So 
firmly  is  this  doctrine  incorporated  into  the  practice  of 
nations,  that  the  French  regard  it  as  a  positive  rule  of  inter- 
national law,  and  the  French  laws  do  not  hesitate  to  prescribe 
that,  when  crimes  are  committed  on  board  a  French  vessel  in 
a  foreign  port,  by  one  of  the  crew  against  another  of  the  same 
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crew,  the  French  consul  is  to  resist  the  application  of  the 
local  authority  to  the  case.  ( Wheaion,  Mem.  Int.  Law,  pt.  2, 
ch.  2,  §  9 ;  Webster,  Lip.  and  Off.  Tapers,  pp.  85,  86 ;  Masse, 
Droit  Commercial,  tome  2,  §§  31-44 ;  Ortolan,  Lip  de  la  Mer, 
liv.  2,  ch.  13  ;  Vattel,  Lroit  des  Gens,  liv.  2,  ch.  1,  §  123  ;  Legare, 
Opinions  of  U.  S.  Attorney's  General,  vol.  4,  p.  98 ;  JRiquebne, 
Lerecho  Internacional,  lib.  1,  tit.  2,  cap.  9 ;  dishing.  Opinions 
of  U.  S.  Atty's  Genh,  vol.  8,  pp.  73,  et  seq. ;  Le  Clercq,  Formu- 
laire,  tome  1,  p.  366 ;  tome  2,  p.  65 ;  The  Schooner  Exchange 
V.  McFadden,  7  Cranch  Rep.,  p.  144  ;  The  Creole,  Com.  between 
the  U.  S.  and  Great  Britain,  p.  241 ;  The  Enterprise,  Com., 
between  U.  S.  and  G.  JB.,  p.  187 ;  Hello,  Revue  de  Legislation, 
tome  17,  p.  143  ;  Wirt,  Opinions  U.  S.  Atiy's  GenL,  vol.  2,  p. 
86  ;  Berrien,  Opinions  TJ.  S.  Ally's  General.,  vol.  2,  p.  378.) 

§27.  It  may  he  stated,  in  general  terms,  that  the  judicial 
power  of  every  sovereign  state  extends:  1st.  To  all  civil  pro- 
ceedings, in  rem,  relating  to  immovable  or  real  property 
within  its  territory;  2d.  To  all  civil  proceedings,  in  rem, 
relating  to  movable  or  personal  property  within  its  territory; 
3d.  To  all  mixed  actions,  relating  to  real  and  personal  property 
within  its  territory ;  4th.  To  all  its  public  and  private  ves- 
sels on  the  high  seas,  to  its  public  vessels  and  their  prizes  in 
foreign  ports,  and,  in  certain  cases,  to  its  private  vessels  in 
foreign  ports;  5th.  To  all  controversies  respecting  personal 
rights  and  contracts,  or  injuries  to  the  person  or  property, 
when  the  person  resides  within  the  territory,  wherever  the 
cause  ef  action  may  have  originated.  In  this  class  of  contro- 
versies, the  judicial  power  may  or  may  not  be  exercised, 
according  as  is  provided  by  municipal  law.  This  general 
principle  is  entirely  independent  of  the  rule  of  the  decision 
which  is  to  govern  the  tribunal. 

With  respect  to  criminal  matters,  the  judicial  power  of  the 
state  extends,  with  certain  qualifications:  1st.  To  the  punish- 
ment of  all  ofienses  against  its  municipal  laws,  by  whomso- 
ever committed,  within  its  territory;  2d.  To  the  punish- 
ment of  all  such  offenses,  by  whomsoever  committed,  on 
board  its  public  or  private  vessels  on  the  high  seas,  and  on 
board  its  public  vessels,  and,  in  some  cases,  on  board  its  mer- 
chant vessels  in  foreign  ports  ;  3d.  To  the  punishment  of  all 
such  offenses  by  its  own  subjects,  wheresoever  committed; 
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4th.  To  the  punishment  of  piracy,  and  other  oiFenses  against 
the  law  of  nations,  by  whomsoever  and  wheresoever  com- 
mitted. ( Wheaton,  Mem.  Int.  Law,  pt.  2,  ch.  2,  §§  1-13 ;  Phil- 
limore,  On  Int.  Law,  part  3,  chs.  18,  19,  20;  Story,  Conflict  of 
Laws,  §  530-583 ;  Henry,  Foreign  Law,  chs.  8,  et  seq. ;  Hiihe- 
rus,  Praelectiones,  lib.  1,  tit.  3;  Bowyer,  Universal  Public  Law, 
chs.  16,  17 ;  Cushing,  Opinions  U.  S.  Ally's  GenL,  vol.  8,  p. 
73;  Biquelme,  Lerecho  Inlernacional,  tomo  1,  pp.  243-245; 
Gardner,  Institutes,  pp.  1-37.) 

§  28.  The  power  of  a  state  over  the  person  of  the  party 
guilty  of,  or  charged  with,  criminal  offenses,  is  necessarily 
limited  to  the  extent  of  its  own  territory,  or  to  the  high  seas 
which  is  the  common  territory  of  all,  or  to  its  vessels  in  for- 
eign ports  ;  for  no  sovereign  state  is  bound,  unless  by  special 
compact,  to  deliver  up  persons,  whether  its  own  subjects  or 
foreigners,  charged  with,  or  convicted  of,  crimes  undor  the 
laws  of  another  country,  upon  the  demand  of  a  foreign  state 
or  its  officers.  The  extradition  of  persons  charged  with,  or 
convicted  of,  criminal  offenses  affecting  the  general  peace  aod 
happiness  of  society,  is  voluntaril}^  practised  by  most  states, 
where  there  are  no  special  compacts,  as  a  matter  of  general 
convenience  and  comity.  Some  distinguished  jurists  have 
treated  this  question  as  a  matter  of  strict  right,  and  as  consti- 
tuting a  part  of  the  law  and  usage  of  nations.  Others,  equally 
distinguished,  explicitly  deny  it  as  a  matter  of  right.  The 
weight  of  authority  is  in  favor  of  regarding  it  as  a  matter  of 
comity,  rather  than  of  strict  right,  under  the  rules  of  interna- 
tional law  as  universally  received  and  established  among  civi- 
lized nations.  If  it  be  regarded  as  a  right  at  all,  it  is  one  of 
those  imperfect  rights  which  cannot  be  enforced,  as  the  obli- 
gation on  the  other  party  is  also  imperfect,  and  not  univer- 
sally, even  if  generally,  admitted.  [Grotius,  de  Jiir.  Bel.  ac 
Pac,  lib,  2,  cap.  11,  §§  3-5 ;  Wheaton,  Eleni.  Int.  Law,  pt.  2, 
ch.  2,  §  13 ;  Phillimore,  On  Int.  Law,  vol.  1,  §§  349,  et  seq. ; 
Kent,  Com.  on  Am.  Law,  vol.  1,  pp.  35-38 ;  Story,  Conflict  of 
Laws,  §§  626-628 ;  Burlamaqiii,  Droit  de  la  Nat.  et  des  Gens, 
tome  5,  pt.  4,  ch.  3 ;  Vattel,  Droit  des  Gens,  liv.  2,  ch.  6, 
§§76,  77;  Butherforth,  Institutes,  b.  2,  ch.  9,  §12;  Martens, 
Precis  du  Droit  des  Gens,  §§  91-101 ;  Kluher,  Droit  des  Gens, 
pt.  2,  tit.  1,  ch.  2,  §  66 ;  Foelix,  Droit  Int.  Prive,  liv.  1,  tit.  9, 
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ch.  7 ;  Masse,  Droit  Commercial,  tome  2,  §  44 ;  Bowyer,  Uni- 
versal Public  Law,  ch.  17  ;  Cashing,  Opinions  JJ.  S.  Aiiy's  GenL, 
vol.  8,  p.  73  ;  Biquelme,  Derecho  Pub.  Int.,  lib.  2,  tit.  2,  cap.  5.) 

§  29.  A  criminal  sentence,  pronounced  under  the  munici- 
pal law  of  one  state,  can  have  no  legal  effect  in  another. 
If  it  be  a  conviction,  it  cannot  be  executed  without  the  limits 
of  the  state  in  which  it  is  pronounced ;  and  if  such  conviction 
be  attended  with  civil  disqualifications  in  the  country  where 
pronouned,  these  disqualifications  do  not  follow  the  offender 
into  another  independent  state.  In  the  words  of  Martens,  "a 
sentence  which  attacks  the  honor,  rights,  or  property  of  a  crimi- 
nal, cannot  extend  beyond  the  courts  of  the  territory  of  the 
sovereign  who  has  pronounced  it,  so  that  he  who  has  been 
declared  infamous,  is  infamous  in  fact  but  not  in  law.  And 
the  confiscation  of  his  property  cannot  effect  his  property 
situate  in  a  foreign  country.  To  deprive  him  of  his  honor 
and  property,  judicially,  there  also,  would  be  to  punish  him 
a  second  time  for  the  same  offense."  It  follows,  from  this 
well  established  principle,  that  if  a  delinquent  should  fly 
from  one  jurisdiction  to  another,  for  the  purpose  of  obtaining 
a  milder  punishment,  or  an  acquittal  in  the  tribunals  of  the 
country  where  he  should  take  refuge,  such  sentence  would 
be  a  nullity,  and  of  no  avail  to  protect  him  against  a  prosecu- 
tion in  the  state  to  which  he  owed  allegiance,  or  iu  which 
the  crime  was  committed.  But  a  conviction  or  acquittal,  in 
the  state  where  the  offense  was  committed,  or  to  which  he 
owed  allegiance,  would,  of  course,  be  an  effectual  bar  to  a 
prosecution  in  any  other  state.  (  Wheaion,  Elm.  Int.  Law,  pt. 
2,  ch.  2,  §  14 ;  Martens,  Precis  du  Droit  des  Gens,  §§  86,  94, 
104 ;  Kluber,  Droit  des  Gens  Mod.,  pt.  2,  tit.  1,  ch.  2,  §§  64, 
65 ;  Foelix,  Droit  Int.  Prive,  §  565  ;  Bowyer,  Universal  Public 
Law,  ch.  17;  Westlake,  Private  Int.  Law,  ch.  11;  Riquelme, 
Derecho  Pub.  Int.,  lib.  2,  tit.  2,  cap.  3.) 

§  30.  The  conclusiveness  of  foreign  sentences  and  judg- 
ments, where  they  are  drawn  in  question  in  the  tribunals  of 
another  state,  will  depend  upon  the  nature  of  the  action,  and 
the  usage  of  the  different  nations,  and  the  special  compacts 
between  them.  In  personal  actions,  res  adjudicata,  in  one 
country,  can  have,  'per  se,  no  effect  in  another.  The  effect 
attached  to  a  foreign  judgment  is  different  in  different  coun- 
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tries.  In  English  and  American  courts,  a  foreign  judgment 
is  prima  fade  evidence  where  the  party  claiming  the  benefit 
of  it  applies  to  have  it  enforced,  and  it  lies  on  the  defendant 
to  impeach  the  justice  of  it,  or  to  show  that  it  was  irregularly 
obtained.  If  this  is  not  shown,  it  is  received  as  evidence  of 
a  debt;  but  if  it  appears,  from  the  record  of  the  proceedings 
upon  which  the  original  judgment  was  founded,  that  it  was 
unjustly  or  fraudulently  obtained,  or  resulted  from  false 
premises,  or  a  palpable  mistake  of  the  law  applicable  to  the 
case,  it  will  not  be  enforced.  In  France,  the  operation  of 
a  foreign  judgment  is  restrained  within  still  narrower  limits. 
As  between  different  states,  united  together  into  a  composite 
state  or  federal  union,  the  organic  constitution,  or  municipal 
law,  will  determine  the  degree  of  credit  and  effect  which  a 
judgment  obtained  in  one  shall  have  in  the  other  states. 
Thus,  in  the  United  States  of  America,  a  judgment  in  one 
state  has,  in  all  the  others,  the  conclusive  effect  of  a  domestic 
judgment.  (Kent,  Com.  on  Am.  Law,  vol.  2,  p.  119;  ^Yhea- 
ion,  Elem.  Lit.  Law,  pt.  2,  ch.  2,  §  21 ;  Vattel,  Droit  des 
Gens,  liv.  2,  ch,  7,  §§  84,  85 ;  Martens,  Precis  du  Droit  des 
Gens,  §§  93-95  ;  Kluber,  Droit  des  Gens,  §  59 ;  Foelix,  Droit 
Lnt.  Frive,  §§  293-311 ;  Franklandv.  Mc Gusty,  1  Knapp.  Rep., 
p.  274;  Becqiiet  v.  McCarty,  3  Barn,  and  Ad.  Rep.,  p.  951; 
Mills  Y.  Duryee,  7  Ci^anch.  Rep.,  p.  481 ;  Hampton  v.  McConnell, 
3  mieatoii  Rep.,  p.  234 ;  Masse,  Droit  Commercial,  tome  2,  §§ 
298-325  ;  Boioyer,  Universal  Fublic  Law,  chs.  17,  21 ;  Riqiielme, 
Derecho  Pub.  Lit,  lib.  2,  tit.  1,  cap.  9 ;  Westlake,  Private  Int. 
Law,  ch.  12 ;   Gardner,  Institutes,  p.  146.) 

§  31.  Foreign  judgments,  or  sentences  of  a  court  of  com- 
petent jurisdiction,  proceeding  in  rem,  such  as  the  sentences 
of  prize  courts,  courts  of  admiralty,  and  revenue  courts,  are 
conclusive  as  to  the  proprietory  interest  in,  or  title  to,  the 
thing  in  question,  wherever  the  same  comes  incidentally  in 
controversy  in  the  tribunals  of  another  state.  "Whatever 
doubts  may  exist,"  says  Wheaton,  "as  to  the  conclusiveness 
of  foreign  sentences,  in  respect  of  facts  collaterally  involved 
in  the  judgment,  the  peace  of  the  civilized  world,  and  the 
general  security  and  convenience  of  commerce,  obviously 
require  that  full  and  complete  effect  should  be  given  to  such 
sentences,  wherever  the  title  to  the  specific  property,  which 
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has  been  once  determined  in  a  competent  tribunal,  is  again 
drawn  in  question  in  any  other  court  or  country."  ( Wheaton, 
Elem.  Int.  Law,  pt.  2,  ch.  2,  §  18 ;  Vaitel,  Droit  des  Gens,  liv. 
2,  ch.  7,  §§  84,  85 ;  Story,  Conflict  of  Laws,  §§  585,  591-593 ; 
Ot^oiidson  V.  Leonard,  4  Cranch.  Hep.,  p.  434.;  Gilston  v.  Hoyt, 
3  Wheat.  Bep.,  p.  246;  Duchess  of  Kingston  case,  11  HowelVs 
State  Trials,  p.  261 ;  Masse,  Droit  Commercial,  tome  2,  §§  298- 
325.) 

§  32.  If  a  foreign  court  exercises  a  jurisdiction  which, 
according  to  the  law  of  nations,  its  sovereign  could  not  confer 
upon  it,  its  sentence  or  judgment  is  not  available  in  the 
courts  of  any  other  state,  and  the  courts  in  which  such  judg- 
ment is  brought  in  controversy  will  determine  the  question 
of  jurisdiction  for  themselves;  but  so  far  as  its  jurisdiction 
depends  upon  municipal  law,  or  its  proceedings  are  governed 
by  municipal  rules,  it  is  the  exclusive  judge  of  its  own  juris- 
diction and  of  the  regularity  of  its  own  proceedings,  and  its 
decision  on  tliese  points  binds  the  world.  ''  Of  its  own  juris- 
diction," says  Chief  Justice  Marshall,  ''•so  far  as  depends  on 
municipal  rules,  the  court  of  a  foreign  nation  must  judge,  and 
its  decision  must  be  respected."  If  the  proceedings  are 
"  merely  irregular,  the  courts  of  the  country  pronouncing  the 
sentence  were  the  exclusive  judges  of  that  irregularity,  and 
their  decision  binds  the  world."  Thus,  if  the  court  of  one 
country  condemn  a  vessel  as  a  prize  under  the  law  of  nations, 
and  the  sentence  is  brought  in  controversy  in  the  court  of 
another  state,  the  latter  may  examine  into,  not  only  the 
''authority  of  the  former  to  act  as  a  prize  court,"  but  also 
"whether  the  vessel  condemned  was  in  a  situation  to  subject 
her  to  the  jurisdiction  of  that  court."  But  "if  the  matter  in 
controversy  is  land,  or  other  immovable  property,  the  judg- 
ment pronounced  in  the  forum  rei  sitae,  is  held  of  universal 
obligation,  as  to  all  the  matters  of  right  and  title  which  it 
professes  to  decide  in  relation  thereto.  And  this  results  from 
the  very  nature  of  the  case,  for  no  other  court  can  have  a 
competent  jurisdiction  to  inquire  into  or  settle  such  right  or 
title.  By  the  general  consent  of  nations,  therefore,  the  judg- 
ment of  the  forum  rei  sitae,  is  held  absolutely  conclusive. 
Immobilia  ejus  jurisdictionis  esse  reputantur,  uhi  sita  sunt.  And 
the  same  principle  is  applied  to  all  other  cases  of  proceeding, 
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in  rem,  as  to  movable  property,  within  the  jurisdiction  of  the 
court  pronouncing  the  judgment.  Whatever  it  settles  as  to 
the  right  or  title,  or  whatever  disposition  it  makes  of  the 
property  by  sale,  revendication,  transfer,  or  other  act,  will 
be  held  valid  in  every  other  country,  where  the  same  question 
comes,  directly  or  indirectly,  in  judgment  before  any  other 
tribunal."  (Story,  Conflict  of  Laws,  ^^  oS4:-592  ;  Vattel,  Droit 
des  Gens,  lib.  2,  ch.  7,  §§  84,  85;  Bose  v.  Mimely,  4  Cranch.  Bep., 
pp.  241,  et  seq. ;  Boidlenois,  Traite  des  Lois,  tome  1,  pp.  618- 
623 ;  Croudson  v.  Leonard,  4  Cranch.  Bep.,  p.  434 ;  Williams 
V.  Armroyd,  1  Cranch.  Bep.,  p.  423 ;  Grant  v.  McLachlin,  4 
Johns.  Bep.,  p.  34.) 

§  33.  As  a  general  rule,  courts  do  not  take  judicial  notice 
of  the  laws  of  a  foreign  country,  but  they  must  be  proved, 
not  as  facts  to  the  jury,  but  as  facts  to  the  court.  The  court, 
therefore,  decides  what  is  the  proper  evidence  of  such  laws, 
and  of  their  applicability  to  the  case  in  hand.  The  manner 
of  proof  must  vary,  according  to  circumstances.  The  gene- 
ral principle  is,  that  the  best  proof  shall  be  required  which 
the  nature  of  the  case  admits  of.  But  to  require  such  proof 
of  the  laws  of  a  foreign  state  as  its  institutions  and  usages  do 
not  admit  of,  would  be  unjust  and  unreasonable.  The  usual 
modes  of  authenticating  the  written  laws  of  a  foreign  country 
are,  by  an  exemplification  of  a  copy  under  the  great  seal  of 
the  state,  or  by  a  certificate  of  some  duly  authorized  ofiacer, 
which  certificate  must  be  duly  authenticated,  or  by  a  copy 
proved  to  be  a  true  copy.  Some  states  do  not  use  any  great 
seal  for  such  purposes,  but  copies  of  the  laws,  decrees,  and 
orders  are  certified  to  by  the  minister,  with  his  signature  and 
rubric,  or  signature  alone,  under  wnose  care  the  archives 
are  kept.  In  others,  there  is  a  particular  officer  appointed 
as  keeper  of  the  archives,  and  who  is  authorized  to  authen- 
ticate copies  thereof.  The  rule  of  evidence  must  therefore 
vary  with  the  institutions  and  usages  of  the  country  whose 
written  laws  are  to  be  proved.  "But  foreign  unwritten 
laws,  customs,  and  usages,"  says  Story,  "  may  be  proved,  and 
indeed  must  ordinarily  be  proved,  by  parol  evidence.  The 
usual  course  is,  to  make  such  proof  by  the  testimony  of  com- 
petent witnesses,  instructed  in  the  law,  under  oath.  Some- 
times, however,  certificates  of  persons  in  high  authority  have 
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been  allowed  as  evidence."  These  questions  of  evidence  are 
genernlly  determined  by  the  municipal  laws  of  the  place 
where  the  foreign  law  is  to  be  proved.  {Story,  Covfiict  of 
Laws,  §§  637-643  ;  Gardner,  Lnstitutes,  p.  142,  etc. ;  Church  v. 
Huhhart,  2  Cranch,  Rep.,  p.  238 ;  Ln  Re  Dormy,  3  Hagg.  Rep., 
p.  467-469 ;  Mostyn  v.  Fahrigas,  Cowper  Rep.,  p.  174  ;  Lincoln 
V.  Battel,  6  Wendell  Rep.,  p.  475.) 

§  34.  The  same  may  be  said  of  the  proof  of  contracts,  instru- 
ments, and  other  acts  made  or  done  in  one  country,  and  offered 
in  evidence  in  another.  In  some  cases,  it  is  sufficient  to  prove 
them  in  the  manner  and  by  the  solemnities  and  proofs  which 
are  deemed  sufficient  by  the  law  of  the  place  where  they  are 
executed ;  and,  in  others,  they  are  required  to  be  proved  accord- 
ing to  the  law  of  the  place  where  the  action  or  other  judicial 
proceeding  is  instituted.  On  this  subject,  the  law  and  practise 
of  different  states  differ,  as  also  the  opinions  of  publicists. 
"  There  are  very  few  traces  to  be  found  in  the  reports  of  the 
common  law,"  says  Story,  "of  any  established  doctrines  on 
this  subject."  Where  such  instruments  and  acts  can  be 
proved  according  to  the  lex  fori,  such  proofs  are  usually 
required,  bat  if  such  evidence  cannot  be  produced,  and  there 
is  no  municipal  law  to  the  contrary,  evidence  deemed  com- 
petent in  the  place  where  the  instruments  were  executed,  is 
usually  admitted  in  the  place  where  the  proceeding  is  insti- 
tuted. Thus,  in  Scotland,  if  the  law  of  the  foreign  country 
allows  the  payment  of  a  debt  constituted  by  writing  to  be 
proved  by  parol,  such  proof  is  allowed,  although,  if  the  con- 
tract had  been  so  made  in  Scotland,  it  w^ould  not  be  extin- 
guished by  such  evidence.  In  France,  proof  is  admitted  by 
parol  of  a  debt  contracted  in  England,  although  such  proof 
was  not  admissible  in  such  a  contract  made  in  France.  (  Voet, 
De  Stat.,  ch.  2,  No.  9,  §  5  ;  Story,  Conflict  of  Laws,  §§  629,  636; 
Erskine,  Institutes,  b.  3,  tit.  2,  §§  39,  40 ;  Starkie,  On  Evidence, 
pt.  2,  §§  130-131;  Trasher  v.  Everhart,  3  Gill  and  Johns. 
Rep.,  pp.  234,  242;  Cogsicell  v.  Dolliver,  2  Mass.  Rep.,  p.  217; 
Mostyn  y.  Fahrigas,  Cowper  Rep.,  p.  174;  Masse,  Droit  Commer- 
cial, tome  2,  §§  326,  et  seq. ;  United  States  v.  Wiggins,  14  Peters. 
Rep.,  p.  347 ;  Owings  v.  Hull,  9  Peters.  Rep.,  p.  625 ;  United 
States  V.  Perchman,  7  Peters.  Rep.,  p.  85;  United  States  v.  Deles- 
fine,  12  Peters.  Rep.,  p.  Q^b ;  Gaines  v.  Relf,  et  al.,  12  Howard 
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Hep.,  p.  522 ;  Houston  v.  Ferry,  et  al.,  3  Texas  Rep.,  p.  392 ; 
Bowman  v.  Sandhurn,  5  Foster's  Rep.,  p.  113 ;  Mauri  v.  Heffer- 
man,  13  Johns.  Re'p..  p.  72 ;  In  the  matter  of  Marianne  Cleri- 
cetti,  30  Ung.  Law  and  Eq.  Rep.,  p.  532 ;  Riquelme,  Derecho 
Pub.  Int.,  lib.  2,  tit.  1,  cap.  3;  Gardner,  Institutes,  pp.  Ill, 
120,  etc.) 

§  35.  Foreign  judgments  are,  as  a  general  rule,  to  be  authen- 
ticated in  the  san:e  manner  as  other  instruments  and  docu- 
ments executed  in  another  country.  The  most  usual  mode 
of  proof  is  by  an  exemplification  under  the  great  seal,  but 
this  is  by  no  means  the  only  one.  The  public  seal  of  a  for- 
eign sovereign  or  state,  affixed  to  a  judgment,  is  generally 
the  highest  and  most  convenient  evidence  of  its  authority. 
"  Courts  of  other  countries,"  says  Story,  "  will  judicially  take 
notice  of  such  public  seal,  which  is  therefore  considered  as 
proving  itself.  But  the  seal  of  a  foreign  court  does  not  prove 
itself,  and  therefore  must  be  established  as  such  by  compe- 
tent testimony.  There  is  an  exception  to  this  rule  in  favor 
of  courts  of  admiralty,  which,  being  courts  of  the  law  of 
nations,  the  courts  of  other  countries  will  judicially  take 
notice  of  their  seal,  without  positive  proof  of  its  authenticity." 
Chief  Justice  Marshal  has  laid  down  the  general  rule,  with 
respect  to  the  authentification  of  foreign  judgments,  and 
which  is  also  applicable  to  almost  all  foreign  documentary 
evidence,  as  follows :  "Foreign  judgments  are  authenticated, 
first,  by  an  exemplification  under  the  great  seal ;  secondly,  by 
a  copy  proved  to  be  a  true  copy;  thirdly,  by  a  certificate  of  an 
officer  authorized  by  law,  which  certificate  must  itself  be 
properly  authenticated.  These  are  the  usual,  and  appear  to 
be  the  most  proper,  if  not  the  only,  modes  of  verifying  for- 
eign judgments.  If  they  be  all  beyond  the  reach  of  the  party, 
other  testimony,  inferior  in  its  nature,  might  be  received. "  But 
this  inferior  class  of  testimony  will  not  be  received  unless  it  be 
shown  that  there  was  some  insuperable  impediment  to  the  use 
of  either  of  these  modes,  for,  continues  Chief  Justice  Marshall, 
"  the  court  cannot  presume  such  impediment  to  have  existed." 
There  are  numerous  cases  illustrating  the  application  of  these 
rules,  and  showing  the  admissibility  of  inferior  evidence 
where  the  original  documents  could  not  be  produced  by  the 
party,  and  where  there  were  insuperable  impediments  to  the 
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use  of  either  of  the  modes  of  proof  specified.  All  these  cases, 
however,  are  referable  to  the  general  principle,  that  the  party 
offering  documentary  evidence  must  produce  the  best  in  his 
power,  or  the  best  which,  under  the  circumstances  of  the  case, 
he  was  able  to  procure.  Fo  one  can  be  required  to  do  an 
impossibility,  nor  will  any  one  be  deprived  of  his  rights  for 
not  producing  what  is  beyond  his  reach.  (Story,  Conflict  of 
Laws,  §  643 ;  Masse,  Droit  Commerciat,  tome  2,  §§  336,  et  seq. ; 
Starkie,  On  Evidence,  pt.  2,  §  92 ;  Fhillips,  On  Evidence,  vol.  1, 
p.  432 ;  vol.  2,  pp.  133,  et  seq. ;  Westlake,  Private  Int.  Law., 
ch.  12 ;  Gardner,  Institutes,  p.  146 ;  Church  v.  Huhhart,  2 
Cranch.  Re]p.,  p.  238 ;  Henry  v.  Adey,  3  East  Bep.,  p.  221 ; 
Andrews  v.  Herriott,  4  Cowen  Rep.,  p.  526,  note ;  Yeaton  v. 
Fry,  5  Cranch.  Rep.,  p.  335;  Thompson  v.  Stewart,  3  Conn. 
Rep.,  p.  171 ;  Delafeld  v.  Hurd,  3  Johns.  Rep.,  p.  310 ;  De  Sohry 
v.  De  Laisire,  2  Harr.  and  Johns.  Rep.,  p.  193 ;  Prichard  v. 
Bailey,  6  Foster's  Rep.,  p.  167  ;  Spaulding  v.  Vincent,  24  Ver- 
mont Rep.,  p.  504 ;  Cotten  v.  Underhill,  4  McLean  Rep.,  p.  199; 
Stewart  v.  Swanzy,  23  Miss.  Rep.,  p.  502.) 
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§  1.  Another  essential  attribute  of  sovereignty  is  the  right 
of  legation  and  treaty.  Legation  consists  in  sending  diplomatic 
agents  to  other  states,  and  in  receiving  such  as  are  sent  by 
them.  This  right  of  an  independent  sovereign  state  to  send 
and  receive  diplomatic  agents,  is  regarded,  in  international 
law,  as  a  perfect  one ;  but  the  obligation  to  do  so  is  deemed 
imperfect,  for,  strictly  speaking,  no  state  can  be  compelled 
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either  to  send  or  to  receive  such  agents,  l^evertheless, 
usage  and  comity  have  established  a  sort  of  reciprocal  duty 
in  this  respect.  The  maintenance  of  permanent  diplomatic 
missions  between  different  states  is  regarded  as  evidence  of  a 
mutual  desire  to  continue  the  relations  of  peace  and  amity. 
On  the  contrary,  a  refusal  to  establish  such  means  of  diplo- 
matic intercourse,  or  a  discontinuance  of  them  when  once 
established,  is,  in  most  cases,  regarded  as  an  indication  of 
unfriendly  feeling,  or,  at  least,  of  an  indisposition  to  cultivate 
amicable  relations.  This,  however,  will  depend  very  much 
upon  the  nature  and  importance  of  the  relations  between  the 
states,  and  their  ability  to  maintain  permanent  diplomatic 
missions.  If  two  states  be  so  situated  that  they  can  have 
very  little  commercial  or  political  intercourse,  such  missions 
would  be  unnecessary.  Moreover  the  smaller  states  can 
hardly  be  expected  to  bear  the  burthen  of  the  expense  of 
maintaining  them  with  all  other  states.  ( Wheaion,  Elm.  Int. 
Law,  pt.  3,  ch.  1,  §  2 ;  Vattel,  Droit  des  Gens,  liv.  4,  ch.  5, 
§§  65-65  ;  Heal,  Science  du  Gouvernement,  tome  5,  p.  140;  Bous- 
set,  Ceremonial  Diplom.,  tome  2,  p.  481 ;  Biqiielme,  Derecho 
Pub.  Int.,  lib.  2,  tit.  2,  cap.  Ad.  1 ;  Home,  On  Diplomacy,  sec. 
1,  §§5,  6 ;  Wicquefort,  DAmbassadeur  ei  ses  functions,  liv.  1, 
ch.  3 ;  Rutherforth,  Institutes,  b.  3,  ch.  9,  §  20 ;  Martens,  Precis 
du  Droit  des  Gens,  §§  185-190  ;  Poison,  Law  of  Nations,  sec.  5 ; 
Phillimore,  On  Int.  Law,  vol.  2,  §  114  ;  Ompteda,  Litteraiur  Vol- 
kerrecht,  vol.  2,  p.  351 ;  Martens,  Guide  Diplomatique,  §  5 ;  Bow- 
yer.  Universal  Public  Law,  ch.  20 ;  Pello,  Derecho  Internacional, 
pt.  3,  cap.  1,  §  2 ;  Hefter,  Droit  International,  §  200.) 

§  2,  How  far  the  rights  of  legation  belong  to  a  semi-sove- 
reign or  dependent  state,  must  depend  upon  its  relations  to 
the  superior  with  which  it  is  connected  or  under  whose  pro- 
tection it  is  placed.  Its  sovereignty  not  being  complete,  it 
may,  or  may  not  be,  entitled  to  a  right  incident  to  sove- 
reignty, according  to  the  nature  and  circumstance  of  the 
case.  Thus,  by  the  constitution  of  the  United  States  of  Amer- 
ica, every  state  is  expressly  forbidden  from  entering,  with- 
out the  consent  of  congress,  into  any  agreement  or  com- 
pact with  another  state,  or  with  a  foreign  power,  and 
their  original  power  of  sending  and  receiving  public  min- 
isters is  essentially  modified,  if  not  entirely  taken   away, 
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by  this  prohibition.  Under  the  constitution  of  the  Ger- 
man Empire,  and  the  Germanic  Confederation,  of  the 
Swiss  Confederation,  and  of  the  former  United  Provinces  of 
the  low  countries,  the  right  of  legation  was  preserved  by  the 
princes  and  states  composing  these  unions.  {Wheaton,  Elm. 
Int.  Law,  pt.  3,  ch.  1,  §  3 ;  Vattel,  Droit  des  Gens,  liv.  4,  ch.  5, 
§  60 ;  Kluber,  Droit  des  Gens  Mod.,  pt.  2,  tit.  2,  ch.  3,  §  175 ;  Home, 
On  Diplomacy,  sec.  1 ;  Heffter,  Droit  Liternational,  §  200 ;  Fhil- 
limore.  On  Int.  Laiv,  vol.  2,  §  116  ;  Martens,  Guide  Diplomatique, 
§  5 ;  Biquelme,  Derecho  Pub.  Int.,  lib.  2,  tit.  2,  cap.  Ad.  1 ;  Bello, 
Derecho  Internacional,  pt.  3,  cap.  1,  §  2 ;  Merlin,  Repertoire, 
verb.  Ministre  Public,  sec.  2,  §  6.) 

.  §  3.  Strictly  speaking,  every  state  has  the  exclusive  right 
to  determine  in  whom  its  sovereign  authority  is  vested. 
]N"everthele«s,  in  case  of  a  revolution  or  civil  war,  foreign 
states  must,  of  necessity,  judge  for  themselves  whether  they 
will  continue  their  accustomed  diplomatic  relations  with  the 
former  government,  or  commence  them  with  the  revolution- 
ary party.  This  is  sometimes  a  question  of  great  delicacy, 
and  in  order  to  avoid  any  positive  decision  of  it,  diplomatic 
intercourse  is  either  entirely  suspended  until  the  final  termi- 
nation of  the  contest,  or  is  partially  kept  up  by  means  of  dip- 
lomatic agents,  of  special  and  limited  authority,  who  are  not 
vested  with  full  ministerial  powers,  nor  entitled  to  diplomatic 
honors.  But  where  the  accustomed  diplomatic  relations  are 
to  be  maintained,  the  safest  and  least  objectionable  rule  is, 
to  continue  them  with  the  de  facto  goYQvwmQwt,  whatever  that 
may  be,  because,  for  the  time  being,  that  may  properly  be 
regarded  as  representing  the  sovereignty  of  the  state.  {Bello, 
Derecho  Internacional,  pt.  3,  cap.  1,  §  2  ;  Wheaton,  Diem.  Int. 
Law,  pt.  3,  ch.  1,  §  4 ;  Vattel,  Droit  des  Gens,  liv.  2,  ch.  4, 
§  56  ;  Martens,  Precis  du  Droit  des  Gens,  §§  79-82 ;  Merlin, 
Repertoire,  verb.  Minst.  Pub.,  sec.  2,  §  6  ;  Martens,  Guide  Diplo- 
matique, §  5.) 

§  4.  As  a  state  is  not  under  a  perfect  obligation  to  receive 
diplomatic  agents  from  another,  it  may  refuse  to  receive  any 
particular  individual,  either  on  the  ground  of  personal  char- 
acter, or  of  the  authority  conferred  upon  him.  Thus,  in 
France,  where  the  legates  or  nuncios  of  the  Pope  were  the 
bearers  of  powers  which  were  deemed  incompatible  with  the 
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constitution  and  laws  of  the  state,  it  was  deemed  proper  to 
refuse  to  receive  such  agents  until  their  powers  were  reduced 
to  reasonable  limits.  Again,  the  reception  of  a  foreign  diplo- 
matic agent  has  sometimes  been  refused  on  the  ground  of 
personal  character,  or  known  hostility  to  the  sovereign,  or 
the  state  to  which  he  is  sent.  Indeed,  the  sending  of  a  per- 
son in  a  diplomatic  capacity,  who  is  known  to  be  odious  or 
objectionable  to  the  court  to  which  he  is  accredited,  if  not  a 
direct  insult,  is  certainly  far  from  being  an  evidence  of 
friendly  intentions,  or  of  a  desire  to  maintain  friendly  rela- 
tions. But  when  a  diplomatic  agent  is  once  received,  he  is 
entitled  to  all  the  privileges,  immunities,  and  honors  annexed 
by  the  law  of  nations  to  his  public  character,  except  where 
modified  by  special  conditions  attached  to  his  reception- 
( Wheaton,  Mem.  Int.  Law,  pt.  3,  ch.  1,  §§  4,  5 ;  Bynkershoek^ 
de  Foro  LegaL,  cap.  11,  §  10 ;  Heffter,  Droit  International, 
§  200 ;  Moser,  Versuch,  b.  3,  p.  89 ;  Merlin,  Repertoire,  verb. 
Minister  Fub.,  sec.  3,  §  3  ;  Kluber,  Droit  des  Gens,  §§  176,  187  ; 
Home,  On  Diplomacy,  sec.  1 ;  Beat,  Science  du  Gouvernenient, 
tome  5,  p.  283 ;     Wildrnan,  Int.  Laiv,  vol.  1,  pp.  83,  et  seq.) 

§  5.  Some  governments  have  established,  as  a  fundamental 
rule  in  their  diplomatic  intercourse  with  other  states,  that 
they  will  not  receive  one  of  their  own  native  subjects  as  a 
minister  from  a  foreign  power;  others  again  refuse  to  receive 
one  of  their  own  subjects  in  any  diplomatic  capacity,  except 
on  condition  that  he  shall  be  amenable  to  the  local  laws  and 
local  jurisdiction.  Where  the  reception  is  refused,  it  is  proper 
that  the  motives  or  grounds  of  the  refusal  be  alleged ;  and 
where  conditions  are  annexed,  the}'  must  be  expressed  before 
or  at  the  time  of  the  reception,  for,  otherwise,  the  agent  is 
entitled  to  claim  the  full  rights  and  honors  annexed  to  the 
office  which  he  fills.  There  are  no  tacit  or  implied  conditions 
in  such  receptions  which  can  modify  or  limit  the  public  char- 
acter in  which  he  is  received,  and  with  which  he  was  accre- 
dited by  the  sovereign  state  which  sent  him.  {Wheaton, 
Flern.  Int.  Law,  pt.  3,  ch.  1,  §§  4,  5 ;  Wildrnan,  Int.  Law,  vol. 
1,  ch.  3 ;  Fhillimore,  On  Int.  Law,  vol.  2,  ch.  3;  Martens,  Fre- 
ds du  Droit  des  Gens,  §  188  ;  Moser,  Beitrage,  etc.,  b.  3,  pp.  90, 
et  seq. ;  Garden,  De  Diplomatic,  liv.  5,  §  2  ;  Heffter,  Droit  Inter- 
national, §  202 ;  Bynkershoek,  De  Foro  Legal,  cap.  11,  §  10 ; 


186  International  Law. 

• 

Martens^  Manuel  Diplomatique^  §  6 ;  Merlin,  Repertoire,  verb. 
Ministre  Pub.,  sec.  5,  §7.) 

§  6.  The  question,  with  respect  to  what  department  of  the 
government  belongs  the  right  of  sending  and  receiving  diplo- 
matic agents,  depends  upon  the  municipal  constitution  of  the 
state.  In  monarchical  governments,  this  prerogative  usually 
resides  in  the  sovereign ;  in  republics,  it  is  generally  vested 
in  the  chief  executive,  or  in  the  President  and  his  counsel,  or 
the  senate,  conjointly.  In  the  United  States  of  America,  the 
President  alone  receives  a  foreign  minister,  and  the  appoint- 
ment of  a  minister  to  a  foreign  court  is  made  by  the  Presi- 
dent, with  the  advice  and  consent  of  the  senate.  In  monar- 
chical countries,  there  is  also  a  distinction  sometimes  made 
in  the  rank  of  the  representatives  of  a  foreign  state,  with 
respect  to  the  department  of  government  which  is  to  receive 
them,  those  of  the  highest  rank  being  received  by  the  sove- 
reign, and  those  of  a  lower  grade  by  the  secretary,  or  minister 
of  foreign  affairs.  But  this  subject  will  be  more  particularly 
discussed  in  another  place.  (  Wheaton,  Elem.  Int.  Lav^,  pt.  3, 
ch.  1,  §§  7,  11,  12 ;  Wildman,  Int.  Law,  vol.  1,  ch.  3 ;  Vide 
post,  chs.  ix,  X ;  Phillimore,  On  Int.  Law,  vol.  2,  ch.  2 ;  Home, 
On  Diplomacy,  sees.  1,  2 ;  Merlin,  Repertoire,  verb.  Minister 
Fub.  sec.  2,  §  1.) 

§  7.  Many  publicists  have  written  at  considerable  length  on 
the  art  of  diplomacy,  and  some  seem  to  have  based  their 
remarks  on  the  idea  that  a  peculiar  tact,  finesse,  or  talent  for 
deception,  not  required,  or  even  allowed,  in  other  professions, 
was  absolutely  necessary  to  successful  negotiation.  Indeed, 
in  the  diplomacy  of  the  middle  ages,  it  was  proclaimed,  as  a 
maxim  of  the  art,  that  ^'dissimulation  must  be  met  by  dissi- 
mulation, and  falsehood  by  falsehood,"  and,  at  even  later 
periods,  and  in  the  most  refined  courts  of  Europe,  bribery, 
gallantry,  and  intrigue  were  regarded  as  the  most  effective 
arguments  in  the  discussion  of  diplomatic  questions.  But 
such  disreputable  means  of  negotiation  are  now  seldom 
resorted  to,  and  the  most  able  diplomatists  of  the  present  age 
are  men  as  much  distinguished  for  their  exalted  personal  char- 
acter and  unimpeachable  integrity,  as  for  their  talents  and 
learning.  "While  a  knowledge  of  the  rules  of  diplomacy, 
and  of  the  laws  regulating  the  international  rights  and  duties 
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of  states,  are  absolutely  inclispensible  in  a  public  minister,  it 
may  be  remarked,  that  good  manners  and  good  temper  seem 
peculiarly  necessary  in  an  officer  so  intimately  connected 
witb  the  etiquette  of  polite  society  and  ceremonies  of  courts. 
{Heffter,  Droit  International,  §§  228-233 ;  Flassan,  De  la  Diplo- 
matie,  tome  1,  pp.  235,  246,  247  ;  Maichiavelli,  II  Prinape,  dis- 
corsi  2 ;  Mahly,  Droit  des  Gens,  tome  1,  pp.  15,  et  seq. ;  Mer- 
lin, Repertoire,  verb.  Ministre  Public,  sec.  3.) 

§  8.  The  right  of  a  state  to  negotiate  and  contract  public 
treaties  with  other  nations,  is,  like  the  right  of  legation,  a 
necessary  incident  to  its  sovereignty.  This  power  exists  in 
full  vigor  in  every  state  which  has  not  parted  with  this  por- 
tion of  its  natural  sovereignty,  or  has  not  agreed  to  modify 
its  exercise  by  some  compact  with  other  states.  Sovereign 
and  independent  states  are  sometimes  restricted  in  their 
power  to  make  new  treaties  by  the  conditions  of  alliances 
already  formed  with  others.  Such  limitation  affects  the 
exercise  of  the  power  of  negotiating  treaties,  but  is  not 
regarded  as  a  modification  of  the  power  itself  But  if,  by 
alliance  or  otherwise,  a  state  has  parted  with  its  general 
power  to  negotiate  treaties  and  to  contract  obligations,  it  can 
no  longer  be  regarded  as  completely  sovereign  and  indepen- 
dent. It  has  lost  one  of  the  essential  attributes  of  sove- 
reignty. (  Wheaton,  Elem.  Int.  Law,  pt.  3,  ch.  2,  §  1 ;  Vattel, 
Droit  des  Gens,  liv.  2,  ch.  12,  §  155 ;    Wildynan,  Int.  Law,  vol. 

1,  ch.  3 ;    Vide  Ante,  chap,  iii ;  Phillimore,   On  Int.   Law  vol. 

2,  §  44  ;  Bowyer,  Universal  Public  Law,  ch.  20.) 

§  9.  Martens  admits  that,  in  theory,  every  sovereign  state 
has  a  right  to  form,  with  other  powers,  whatever  treaties  may 
appear  to  be  conducive  to  its  interests,  provided  such  treaties 
do  not  violate  the  equal  rights  of  others ;  but,  he  adds,  the 
general  practice  of  Europe  has  been  very  different,  many  of 
the  smaller  states,  nominally  sovereign  and  independent, 
being  forced,  against  their  will,  to  accede  to  treaties  in  the 
formation  of  which  they  were  not  even  consulted.  He  gives 
a  number  of  examples  to  prove  the  truth  of  his  statement. 
There  are,  no  doubt,  numerous  instances  in  the  history  of 
Europe  where  the  well  established  principles  of  international 
law  have  been  violated,  and  many  states,  nominally  sovereign 
and  independent,  are  really  mere  dependencies  of  their  more 
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powerful  neighbors.  But  these  exceptions  do  not  affect  the 
general  rule,  and  we  do  not  understand  them  to  be  stated 
by  Martens  with  any  such  object,  but  rather  as  instances  of 
the  abuse  of  power.  The  severe  criticisms  of  Pinheiro-Fer- 
reira  on  this  part  of  Martens'  work,  are  therefore  uncalled 
for,  if  not  unjust.  [Martens,  Precis  du  Droit  des  Gens,  §  119  ; 
Pinheiro-Ferreira,  Notes  sur  Martens,  No.  63 ;  Martens,  Recueil 
des  Traites,  tome  5,  p.  222  ;  Vattel,  Droit  des  Gens,  liv.  2,  ch. 
12,  §  155 ;  Wildman,  Int.  Law,  vol.  1,  ch.  3 ;  JHorjie,  On  Diplo- 
macy, sec.  1,  §  5.) 

§  10.  The  right  of  semi-sovereign  and  dependent  states  to 
contract,  by  treaty,  is,  like  their  right  of  legation,  to  be  deter- 
mined by  the  nature  of  their  connection  with,  or  dependence 
on  others.  We  have  already  shown  that  a  colony,  or  ordi- 
nary dependency,  is  a  part  of  a  state,  but  cannot  itself  be 
regarded  as  a  distinct  political  organization,  possessing  the 
essential  attributes  of  a  state ;  that  the  mere  fact  of  depend- 
ence, or  of  feudal  vassalage  and  the  payment  of  tribute,  or  of 
occasional  obedience,  or  of  habitual  influence,  does  not  des- 
troy, although  it  may  greatly  impair,  the  sovereignty  of  the 
states  so  situated.  We  have  also  shown  the  eflects  of  a  pro- 
tectoratC;  of  a  confederation,  and  of  a  union,  upon  the  sover- 
eignty of  the  protected,  confederated,  and  united  states.  The 
powers  of  such  states  to  contract,  by  treaty,  will  necessarily 
depend  upon  the  character  of  the  relations  thus  formed  with 
others.  Thus,  the  sovereign  members  of  the  Germanic  con- 
federation, could  each  make  treaties  of  alliance  and  com- 
merce, not  inconsistent  with  the  fundamental  laws  of  the 
confederation ;  while  in  the  Swiss  confederation,  as  remod- 
eled by  the  federal  pact  of  1815,  the  diet,  consisting  of  one 
deputy  from  each  of  the  twenty-two  cantons,  had  the  exclu- 
sive power  of  concluding  treaties  of  peace,  alliance  and  com- 
merce Avith  foreign  powers.  Again,  the  several  states  con- 
stituting the  United  States  of  America,  are  expressly  pro- 
hibited by  the  federal  constitution  from  entering  into  any 
treaty,  agreement  or  compact  with  foreign  powers,  vdthout 
the  consent  of  the  federal  congress.  A  foreign  power,  treat- 
ing with  a  semi-sovereign,  dependent  or  confederated  state,  is 
bound  to  know  how  far  such  state  is  capable  of  contracting 
obligations  by  treaty.     If  it  contract  with  a  state  incapable 
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of  entering  into  such  engagements,  the  treaty  is  necessarily 
invalid.  {Hefter,  Droit  International,  §§  200,  et  seq. ;  Pando, 
Derecho  Internacional,ipt.  3,  cap.  1,  §  2 ;  Riquelme,  Derecho  Puh. 
Int,  lib.  1,  tit.  1,  cap.  15;  Wheaton,  Mem.  Int.  Law,  pt.  3,  ch. 
2,  §  1 ;  Vattel,  Droit  des  Gens,  liv.  2,  ch.  12,  §  55  ;  Constitution 
of  the  United  States,  art.  1,  sec.  10  ;  Stori/,  Coin,  on  the  Constitu- 
tion, §§  1347,  et  seq.) 

§  11.  The  treaty-making  power  of  a  state  is  determined  by 
its  own  constitution,  or  fundamental  law.  In  monarchical 
governments  it  is  usually  vested  in  the  reigning  sovereign, 
sometimes,  however,  subject  to  restriction^.  In  republics  it 
is  usually  vested  in  the  chief  executive,  either  alone  or  con- 
jointly with  a  council  or  senate.  By  the  constitution  of  the 
United  States  of  America,  the  President  has  power,  by  and 
with  the  advice  and  consent  of  the  senate,  to  make  treaties, 
provided  that  two-thirds  of  the  senators  present  concur.  This 
power  is  general,  and,  of  course,  embraces  all  sorts  of  treaties, 
for  peace  or  war.  The  President  has,  therefore,  no  power  to 
terminate  a  war  by  a  treaty  of  peace,  without  the  concurrence 
of  two-thirds  of  the  senators  present.  This,  however,  does 
not  prevent  his  entering  into  a  truce  with  any  enemy  for  the 
suspension  of  hostilities.  That  power  results  from  his  office 
as  commander-in-chief  of  the  army  and  navy  of  the  United 
States.  Military  conventions,  as  shown  hereafter,  form  a 
part  of  the  commercia  belli,  and  do  not  require  the  treaty- 
making  power  of  the  state,  either  for  their  negotiation  or 
ratification.  ( Wheaton,  Elm.  Int.  Law,  pt.  3,  ch.  2,  §  6 ;  Story, 
Com.  on  the  Constitution,  §  1502 ;  Kent,  Com.  on  Am.  Law,  vol. 
1,  pp.  284,  285 ;  Heffter,  Droit  International,  §§  81,  et  seq.  ; 
Bello,  Derecho  Internacional,  pt.  1,  cap.  9,  §  1 ;  Riquelme,  Dere- 
cho Pub.  Int.,  lib.  1,  tit.  1,  cap.  15.) 

§12.  The  question,  how  far,  under  the  positive  law  of 
nations,  ratification  by  the  state  in  whose  name  the  treaty 
is  made,  by  its  duly  authorized  minister  or  diplomatic  agent, 
furnished  with  full  power,  is  essential  to  the  validity  of  the 
treaty,  was  at  one  time  the  subject  of  much  doubt  and  dis- 
cussion. But  it  is  now  the  settled  usage  to  require  such  rati- 
fication, even  where  this  pre-requisite  is  not  reserved  by  the 
express  terms  of  the  treaty  itself.  The  municipal  constitu- 
tion of  the  state  determines  in  whom  the  power  of  ratifica- 
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cation  resides.  By  the  constitution  of  the  United  States  of 
America,  treaties  are  negotiated  and  concluded  under  the 
authority  of  the  President,  but  the  advice  and  consent  of  the 
senate  is  essential  to  enable  him  to  pledge  the  national  faith, 
by  making  a  treaty  the  supreme  law  of  the  land.  (  Wheaton, 
Mem.  Int.  Law,  pt.  3,  ch.  2,  §  5  ;  Vattel,  Droit  des  Gens,  liv.  2, 
ch.  12,  §  156  ;  Adair,  Mission  to  the  Court  of  Vienna,  p.  54 ; 
Martens,  Precis  du  Droit  des  Gens,  §  48 ;  Kluber,  Droit  des 
Gens  Mod.,  §  48 ;  Heffter,  Droit  International,  §  87 ;  Wildman, 
Int.  Law,  vol.  1,  ch.  4  ;  Garden,  De  Diplomatie,  liv.  4,  sec.  1, 
§  1 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  15.) 

§13.  There  are,  however,  certain  compacts  or  conven-- 
tions  relating  to  the  pacific  intercourse  of  belligerent  nations 
which  may  be  concluded,  not  in  virtue  of  any  special  autho- 
rity vested  by  the  state  in  its  agents,  but  in  the  exercise  of  a 
general  implied  power  incidental  to  their  official  stations. 
Such  as  the  official  acts  of  generals  and  admirals  suspending 
hostilities  within  the  limits  of  their  respective  commands, 
truces,  capitulations,  cartels  for  the  exchange  of  prisoners, 
special  licenses  to  trade,  ransom  of  captured  property,  etc. 
Such  compacts  do  not,  in  general,  require  the  ratification  of 
the  supreme  power  of  the  state,  unless  such  ratification  be 
expressly  reserved  in  the  act  itself.  These  will  be  more  par- 
ticularly discussed  in  another  place.  Pello,  Derecho  Interna- 
cional,  pt.  1,  cap.  9,  §  4  ;  Wheaton,  Mem.  Int.  Law,  pt.  3,  ch. 
2,  §  3;  Grotius,  de  Jur.  Pel.  ac  Pac,  lib.  3,  cap.  22,  §§  6-8; 
Vattel,  Droit  des  Gens,  liv.  2,  ch.  14,  §  207  ;  Poison,  Law  of 
Nations,  sec.  5 ;    Vide  Post,  chap,  xxvii.) 

§  14.  But  sometimes  compacts  or  engagements  of  this  kind 
are  made  by  officers  without  proper  authority,  or  exceeding 
the  limits  of  the  authority  under  which  they  purport  to  be 
made,  as,  for  example,  a  truce  for  the  suspension  of  arms 
beyond  the  limits  of  the  command  of  the  general  who  makes 
it.  Such  acts  are  called  sponsions,  and  must  be  confirmed  by 
express  or  tacit  ratification  to  make  them  binding.  The  for- 
mer is  given  in  positive  terms  and  with  the  usual  forms ;  the 
latter  is  implied,  from  the  fact  of  acting  under  the  agree- 
ment as  if  bound  by  its  stipulations.  Mere  silence  is  not 
sufficient,  though  good  faith  requires  that  the  party  who 
refuses  its  ratification,  should  notify  the  other  without  undue 
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delay ;  and  if,  in  the  meantime,  the  ratifying  party,  acting 
in  good  faith  upon  the  supposition  of  the  due  authority  of 
the  agent,  should  have  totahy  or  partially  performed  his  part 
of  the  agreement,  he  is  entitled  to  be  indemnified  or  replaced 
in  his  former  position.  (Wheaton,  Elem.  Int.  Law^  pt.  3,  ch. 
2,  §  4  ;  Grotius,  de  Jur.  Bel.  ac  Pac.^  lib.  2,  cap.  15,  §  6  ;  Vattel^ 
Droit  des  Gens,  liv.  2,  ch.  14,  §§  209-212 ;  Butherforth,  Insti- 
tutes, b.  2,  ch.  9,  §  21 ;  Poison,  Law  of  Nations,  sec.  5 ;  Bello, 
Lerecho  Internacional,  pt.  1,  cap.  9,  §  4  ;  Heffter,  Droit  Interna- 
tional, §84.) 

§  15.  The  question  has  sometimes  been  discussed,  whether 
a  treaty,  duly  ratified,  is  obligatory  upon  the  contracting  par- 
ties, independently  of  the  auxiliary  legislation  necessary  to 
carry  it  into  complete  effect.     This  will  depend,  in  a  measure, 
upon  the  limitations  upon  the  treaty-making  power  expressed 
in  the  constitution,  or  fundamental  laws  of  the  state.    A  gene- 
ral power  to  make  and  ratify   treaties,  necessarily  implies 
the  power  to  determine  the  terms  upon  which  they  shall  be 
made ;  but  the  municipal  constitution  of  a  state  may  have 
limited  this  power,  by  prohibiting  it  from  making   engage- 
ments of  a  certain  character,  without  the  joint  action  of  the 
legislative  department  of  the  government.     This  limitation, 
where  not   expressed  in  the  fundamental  laws  of  the  state, 
is  sometimes  necessarily  implied  in  the  distribution  of  pow- 
ers to  its  constitutional  authorities.     Commercial  treaties, 
for  example,  which  have  the  effect  to  change  the  existing 
laws  of  trade  and  navigation  of  the  contracting  parties,  may 
require  the  sanction  of  the  legislative  power  in  each  state  for 
their  execution.     In  such  cases  it  is  usual  to  stipulate  in  the 
treaty,  that  it  shall  not  be  binding  till  the  proper  laws  are 
passed   for   carrying  it  into  effect.     Thus,  the   commercial 
treaty  of  Utrecht,  between  France  and  Great  Britain,  was 
never   carried   into    effect,    the   British   parliament    having 
rejected  the  bill   which  was  brought  in  for  the  purpose  of 
modifying  the  existing  laws  of  trade  and  navigation,  so  as  to 
adapt  them  to  the  stipulations  of  that  treaty.     So,  also,  where 
an  appropriation  of  money  is  required  by  the  terms  of  the 
treaty,  and  which  can  be  made  only  by  the  legislative  power, 
it  may  be  stipulated  in  the  treaty  itself  that  it  shall  be  held 
subject  to  the  making  of  the  necessary  appropriation  for  that 
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purpose.  But  where  the  treaty  is  made,  and  ratified  by  com- 
petent authority,  with  no  express  or  implied  limitations  in 
the  treaty-making  power,  it  is  considered  obligatory  upon  the 
contracting  parties,  and  it  is  the  duty  of  the  legislative  power 
of  the  state  to  pass  the  laws,  and  to  make  the  appropriations 
necessary  to  carry  it  into  complete  effect.  ( Wheaton^  Elem. 
Int.  Law,  pt.  3,  ch.  2,  §  7 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib. 
3,  cap.  20,  §  7 ;  Yattel,  Droit  des  Gens,  lib.  1,  ch.  20,  §  244  ; 
Kent,  Com.,  on  Am.  Law,  vol.  1,  p.  164  ;  Lord  Mahon,  Hist,  of 
England,  vol.  1,  p.  24.) 

§16.  By  the  constitution  of  the  United  States,  treaties 
made  and  ratified  by  the  President,  with  the  advice  and  con- 
sent of  the  senate,  are  declared  to  be  "the  supreme  law  of 
the  land,"  and  it  seems  to  be  understood  that  congress  is 
bound  to  redeem  the  national  faith  thus  pledged,  and  to  pass 
the  laws  necessary  to  carry  their  stipulations  into  effect.  It 
is  true  that  their  execution  is  dependent  upon  such  auxiliary 
legislation,  but  it  is,  nevertheless,  the  duty  of  every  depart- 
ment of  government  to  assist  in  performing  all  the  obliga- 
tions properly  incurred  by  the  whole  state.  This  question 
has  been  frequently  discussed  in  the  legislative  halls  of  con- 
gress. It  especially  came  under  the  consideration  of  the 
house  of  representatives  in  1796,  with  respect  to  the  treaty 
of  1794  with  Great  Britain  ;  in  1816,  on  the  commercial  con- 
vention with  the  same  power  ;  in  1842-3,  with  respect  to  the 
treaty  of  Washington ;  and  in  1853-4,  with  respect  to  the 
convention  with  Mexico.  In  each  and  every  one  of  these 
cases  the  necessary  appropriations  were  made  for  carrying 
into  effect  treaties  duly  entered  into  by  the  President  and 
the  senate.  If,  when  a  treaty,  duly  entered  into  by  the  Pres- 
ident, and  ratified  by  the  senate,  comes  before  the  house  of 
representatives,  that  body  were  to  proceed  to  discuss  and 
examine  it  as  an  act  of  ordinary  legislation,  and,  at  its  plea- 
sure, grant  or  refuse  the  requisite  appropriation  for  carying 
it  into  efiect,  it  would  virtually  annul  the  present  constitu- 
tional provisions  with  respect  to  treaties,  and  make  that 
body  a  branch  of  the  treaty-making  power.  (  Wheaton,  Elem. 
Int.  Law,  pt.  3,  ch.  2,  §  7 ;  Finkney,  Life  of,  hy  Wheaton,  pp. 
517-549 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  285 ;  Story,  On 
the  Constitution,  §  1502.) 
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§  17.  That  the  omission  of  congress  to  pass  the  necessary 
acts  for  carrying  a  treaty  into  effect,  would  be  no  answer  to 
a  foreign  government  for  the  non-fulfillment  of  treaty  stipu- 
lations, is  to  be  deduced  from  the  ground  taken  by  the  Uni- 
ted States  with  France,  when  the  legislative  power  of  the 
latter  state  refused  to  vote  the  moneys  required  by  the  con- 
vention of  1831,  by  which  indemnities  were  provided  for  the 
spoliation  on  American  commerce.  With  respect  to  this 
controversy,  Mr.  Wheaton  said:  ''N^either  government  has 
anything  to  do  with  the  auxiliary  legislative  measures  neces- 
sary, on  the  part  of  the  other  state,  to  give  effect  to  the 
treaty.  The  nation  is  responsible  to  the  government  of  the 
other  nation  for  its  non-execution,  whether  the  failure  to 
fulfil  it  proceeds  from  the  omission  of  one  or  other  of  the 
departments  of  its  government  to  perform  its  duty  in  respect 
to  it.  The  omission  here  is  on  the  part  of  the  legislature, 
but  it  might  have  been  on  the  part  of  the  judicial  depart- 
ment. The  court  of  cassation  might  have  refused  to  render 
some  judgment  necessary  to  give  effect  to  the  treaty.  The 
king  cannot  compel  the  chambers,  neither  can  he  compel 
the  courts ;  but  the  nation  is  not  the  less  responsible  for  the 
breach  of  faith  thus  arising  out  of  the  discordant  action  of 
the  internal  machinery  of  its  constitution."  (  Wheaton,  Elem, 
Int.  Law,  pt.  3,  ch.  2,  §  7,  note ;  President's  Message,  Dec, 
1834 ;  Annual  Register,  1834,  p.  361.) 

§  18.  This  case  is  broadly  distinguished  from  that  of  the 
convention  entered  into  between  Mr.  Eush,  on  the  part  of  the 
United  States,  and  Mr.  Canning,  on  the  part  of  Great  Britain, 
in  1824,  with  respect  to  a  mutual  right  of  search  of  vessels 
suspected  of  being  engaged  in  the  slave  trade.  The  senate 
ratified  the  treaty,  with  an  amendment  exempting  the  coasts 
of  the  United  States  from  the  surveillance  of  the  cruisers  of  a 
foreign  power.  Mr.  Canning  refused  to  ratify  the  treaty  as 
amended,  mainly  on  the  ground  that  the  senate  could  not 
introduce  any  change  into  a  treaty  negotiated  according  to 
the  President's  instructions.  It  will  probably  be  admitted, 
on  all  hands,  at  the  present  day,  that  Mr.  Canning's  objection 
to  the  action  of  the  senate  was  without  foundation,  ^o  treaty 
is  binding  till  duly  ratified,  and  it  was  his  duty  to  know  that, 
by  the  constitution  of  the  United  States,  that  power  was  vested 
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in  the  senate,  and  the  exercise  of  the  power  so  vested  could 
not  be  a  matter  of  complaint  by  a  foreign  state.  If,  as  in  the 
case  of  France,  in  1831,  the  convention  of  March  13th,  1824, 
had  been  duly  ratiiied  by  the  treaty-making  power  of  the 
United  States,  and  either  the  executive,  legislative,  or  judicial 
branch  of  that  government  had  refused  or  neglected  to  take 
the  proper  measures  for  carr^dug  it  into  effect,  Mr.  Canning 
would  have  had  good  cause  of  complaint  ( Webster^  Off.  and 
Dip.  Papers,  pref.,  pp.  18-19;  American  State  Papers,  1824; 
Holmes,  Annals  of  America,  vol.  2,  pp.  506 ;  Lawrence,  On 
Visitation  and  Search,  p.  28 ;  Cong.  Doc,  18  Cong.,  2d  Sess., 
Doc.  No.  2;  Hansard,  Pari.  Debates,  {N.  S.)  vol.  11,  p.  1;  An- 
nual Register,  1824,  p.  119.) 

§  19.  How  far  auxiliary  legislation  may  be  necessary  to  carry 
into  effect  the  stiplations  of  treaties,  must  depend,  in  a  mea- 
sure, upon  the  particular  constitution  of  each  state.  The 
doctrine  of  the  British  constitutiou,  as  stated  by  Blackstone, 
is,  that  "  whatever  contracts  the  king  engages  in,  no  other 
power  in  the  kingdom  can  legally  delay,  resist,  or  annul." 
Nevertheless,  the  treaty  binds  nobody  till  its  provisions  are 
enacted  by  law,  and  a  treaty  cannot  be  pleaded  in  the  courts 
against  an  act  of  parliament.  In  the  United  States,  the  con- 
stitution declares  a  treaty  to  be  "the  supreme  law  of  the  land." 
It  is,  therefore,  regarded  by  the  courts  as  equivalent  to  an  act 
of  congress,  wherever  it  operates  propria  vigore,  without  the 
necessity  of  legislative  provisions;  and,  as  such,  all  concerned 
are  bound  to  obey  it,  and,  within  their  competence,  to  exe- 
cute it.  Any  law  conflicting  with  a  treaty  would  be  declared 
by  our  courts  as  unconstitutional.  But  when  the  terms  of 
the  stipulation  import  a  contract,  and  either  of  the  parties 
engages  to  perform  a  particular  act,  the  treaty  addresses  itself 
to  the  political,  rather  than  the  judicial,  department  of  the 
government,  and  the  legislature  must  execute  the  contract, 
before  it  can  become  a  rule  for  the  court.  Congress,  though 
it  cannot  be  compelled  by  any  other  branch  of  the  government 
to  pass  the  law  for  that  purpose,  is  bound,  by  the  highest  moral 
and  political  obligations,  so  to  do ;  and,  in  point  of  fact,  it 
has  rarely  hesitated,  and  never  omitted,  to  do  its  duty  in  this 
respect.  ( Wheaton,  Elem.  Int.  Law,  pt.  3,  ch.  2,  §  7  ;  Kent, 
Com,,  on  Am.  Laio,  vol.  1,  p.  285 ;  Foster,  ci  al.,  v.  Neilson,  2 
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Peters.  Rep.,  p.  314 ;  United  States  v.  Arredonda,  6  Peters.  Pep., 
735 ;  Blacksione,  Commentaries,  vol.  1,  p.  257 ;  Poison,  Law 
of  Nations, sec.  5.) 

§  20.  General  compacts  between  nations  have  been  variously 
divided  by  text-writers.  One  of  the  most  important  of  these 
divisions  is  into  personal  and  real  treaties  ;  the  first  including 
only  treaties  of  mere  personal  alliance,  such  as  are  expressly 
made  with  a  view  to  the  person  of  the  reigning  sovereign  or 
his  family,  and  the  latter  relating  only  to  the  things  of  which 
they  treat,  without  any  dependence  on  the  person  of  the  con- 
tracting parties.  The  first  bind  the  state  during  the  existence 
of  the  persons  referred  to,  or  their  public  connection  with  the 
state,  but  expire  with  the  natural  life  or  public  authority  of 
those  who  contract  them,  while  the  latter  bind  the  contract- 
ing parties  independently  of  any  change  in  the  constitution 
or  rulers  of  the  state.  Peal  treaties  include  those  made  for  a 
determinate  time,  as  well  as  those  which  are,  from  their 
nature,  perpetual.  {Wheaton,  Elem.  Int.  Law,  pt.  1,  ch.  2, 
§  11 ;  pt.  3,  ch.  2,  §  10 ;  Vattel,  Droit  des  Gens,  liv.  2,  ch.  12, 
§§183-197;  Poison,  Laio  of  Nations,  sec.  5;  Bello,  Derecho 
Internacional,  pt.  1,  cap.  9,  §  2 ;  Heffter,  Droit  International, 
§  82 ;  Piquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  15.) 

§21.  There  are  numerous  other  divisions  of  treaties  which 
have  been  made  with  respect  to  their  object  or  general  char- 
acter, as  equal  and  unequal  treaties ;  treaties  of  guaranty  and 
surety;  treaties  of  confederation!  and  association;  treaties  of  alli- 
ance and  of  succor  and  subsidy  ;  treaties  of  cession,  of  bounda- 
ries, of frienidship,  of  commerce,  etc.  The  character  and  dura- 
tion of  these  several  kinds  of  treaties  are  very  different.  It 
not  unfrequently  happens,  however,  that  the  same  treaty 
relates  to  various  things,  and  that  some  of  its  articles  are  per- 
petual, while  others  have  reference  only  to  past  transactions, 
or  are  for  a  temporary  object,  and  continue  only  for  a  deter- 
minate time.  It  is,  therefore,  necessary  lo  distinguish  the 
character  of  the  engagements,  rather  than  the  nature  of  the 
things  to  which  they  relate.  Thus,  stipulations  with  respect 
to  boundaries,  cession  or  exchange  of  territory,  to  public 
debts,  to  the  tenure  of  property  by  each  others  subjects,  are 
permanent  in  their  nature,  and,  although  their  operation 
may,  in  some  cases,  be  suspended  during  war,  they  revive  on 
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the  return  of  peace,  unless  expressly  abrogated  or  altered, 
Other  stipulations  entirely  cease  on  the  declaration  of  war, 
and  require  a  new  treaty  to  revive  them.  But  this  subject 
will  be  more  particularly  discussed  in  the  chapter  on  the 
observance  and  interpretation  of  treaties.  We  shall  here 
point  out  only  some  prominent  distinctions  in  the  general 
character  of  treaties.  ( Wheaton,  Elem,  Int.  Laiu,  pt.  3,  ch.  2, 
§§  9,  10,  11 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  175 ;  Vaitel, 
Droit  des  Gens,  liv.  3,  ch.  10,  §  175 ;  Martens,  Precis  du  Droit 
des  Gens,  §  58 ;  Betlo,  Derecho  Internacional,  pt.  1,  cap.  2,  §  2 ; 
Heffter,  Droit  International,  §  99;  The  Society,  etc.  v.  Neio 
Haven,  8  Wheaton  Rep.,  p.  464 ;  Sutton  v.  Sutton,  1  Russell  and 
Mylne  Rep.,  p.  663.) 

§  22.  Treaties  are  sometimes  divided  by  publicists  into 
equal  and  unequal.  Equal  treaties  are  where  the  contracting 
parties  promise  the  same  or  equivalent  things  ;  and  unequal 
treaties,  are  where  the  things  promised  are  neither  the  same 
nor  equilably  proportioned.  These  different  classes  of 
engagements  are  sometimes  spoken  of  as  bilateral  and  uni- 
lateral. The  latter,  however,  are  more  properly  applied  to 
treaties  where  promises  are  made  by  only  one  party,  without 
any  corresponding  engagements,  either  equal  or  unequal,  by 
the  other.  Equal  and  unequal  treaties  are  to  be  distinguished 
from  equal  and  unequal  alliances,  the  latter  division  having 
reference  to  the  equality  or  difference  in  the  rank  or  dignity 
of  the  contracting  parties,  rather  than  the  character  of  the 
engagements  entered  into.  Thus,  in  treaties  of  alliance,  the 
treaty  may  be  equal,  and  the  alliance  very  unequal,  and  vice 
versa.  The  inequality  in  the  stipulations,  or  engagements 
of  a  treaty,  does  not,  in  general,  render  such  engagements 
any  the  less  binding  upon  the  contracting  parties.  (  Vattel, 
Droit  des  Gens,  liv.  2,  ch.  12,  §§  172-175 ;  Heffter,  Droit  Inter- 
national, §§  83,  92 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  2,  cap. 
16,  §  10  ;  midman.  International  Law,  vol.  1,  p,  138  ;  Puffen- 
dorf,  Jur.  Nat.  et  Gent.,  lib.  8,  cap.  9,  §  6  ;  Heineccius,  Elementa 
de  Jur.  et  Gent.,  lib.  2,  §§  207-211.) 

§  23.  Treaties  oi guarantee,  and  of  surety,  are  engagements 
by  which  a  state  promises  to  aid  another  against  any  inter- 
ruption of  certain  specified  rights,  such  as  boundaries,  terri- 
tory, constitution  or  form  of  government,  etc.     A  distinction 
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is  made  between  guaranty  and  surety;  where  the  matter 
relates  to  things  to  be  done  by  the  party  for  whom  the  obli- 
gation is  contracted,  the  surety  is  bound  to  make  good  the 
promise  in  default  of  the  principal,  while  the  guarantee  is 
only  obliged  to  use  his  best  endeavors  to  obtain  its  perform- 
ance from  the  principal  himself.  How  far  a  state  may  legally 
contract  this  class  of  obligations,  must  depend  first,  upon  its 
own  constitution,  and  second,  upon  the  nature  of  the  stipu- 
lations with  respect  to  any  interference  with,  or  infringment 
of,  the  sovereign  rights  of  other  independent  states.  ( Whea- 
ton,  Elem.  Int.  Laio^  pt.  3,  ch.  2,  §  12 ;  Vattel,  Droit  des  Gens, 
liv.  2,  ch.  16,  §§235-239;  Kluber,  Droit  des  Gens  Mod,, 
§§  157,  158 ;  Martens,  Precis  du  Droit  des  Gens,  §  63 ;  Flassan, 
Hist,  de  la  Dip.,  tome  8,  p.  195 ;  Phillimore,  On  Int.  Law, 
vol,  2,  §§  m,  et  seq.) 

§  24.  Treaties  of  confederation,  and  treaties  of  association,  not 
only  differ  from  treaties  of  general  alliance,  but  are  to  be 
distinguished  from  each  other.  Treaties  of  confederation 
are  usually  made  for  the  purpose  of  forming  a  union,  more 
or  less  close,  in  reference  to  certain  specified  objects  with 
respect  to  internal  or  external  matters ;  as,  for  instance,  the 
German  custom-house  confederation,  and  the  American 
colonial  confederation.  Treaties  of  association  are  usually 
made  for  the  purpose  of  war,  two  or  more  states  associating 
themselves  together  for  the  purpose  of  carrying  on  joint  ope- 
rations against  a  common  enemy.  Treaties  of  alliance  are, 
on  the  contrary,  usually  entered  into  for  the  purpose  of  com- 
mon security  and  general  defense,  but  without  reference  to 
any  particular  power,  or  to  any  special  event.  They  may, 
however,  in  certain  cases,  as  will  be  shown  hereafter,  amount 
to  a  warlike  association.  {Heffter,  Droit  International,  §§  91-93 ; 
Puffendorf,  de  Jur.  Nat.  et  Gent,  lib.  5,  cap.  8,  §3;  Grotius, 
de  Jur.  Bel.  ac  Pac,  lib.  2,  cap.  12,  §  24 ;  Kluher,  Precis  du 
Droit  des  Gens,  §  129.) 

§  25.  Treaties  of  alliance  have  been  subdivided  into  differ- 
ent classes,  such  as  treaties  of  real  and  personal  alliance ;  of 
equal  and  unequal  alliance ;  of  general  and  special  alliance ;  of 
defensive  and  offensive  alliance,  etc.  The  first  two  classes 
have  already  been  described.  General  and  special  alliances 
may  be  either  defensive  or  offensive,  or  both.     They,  how- 
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ever,  differ  from  each  other  in  their  character,  and  in  their 
effects,  with  respect  to  the  casus  foederis,  in  the  event  of  a 
war  between  one  of  the  allies  and  a  third  party.  General 
alliances  must,  also,  be  distinguished  from  treaties  of  limited 
succor  and  subsidy.  The  latter  may  have  no  reference  to  an 
eventual  engagement  in  general  hostilities,  and  they  do  not 
necessarily  render  the  party  furnishing  them  the  enemy  of 
the  opposite  belligerent.  Treaties  of  alliance  may  expire  by 
their  own  limitation,  or  may  be  dissolved  by  the  consent  of 
the  contracting  parties,  or  by  a  declaration  of  war  between 
them.  (  Vattel,  Droit  des  Gens,  liv.  2,  chs.  12,  13 ;  liv.  3,  ch. 
6 ;  Wheaion,  Elem.  Int.  Law,  pt.  3,  ch.  2,  §§  13,  14 ;  Wildman, 
Int.  Law,  vol.  1,  ch.  4 ;  Bello,  Lerecho  Internacional,  pt.  1,  cap. 
9,  §  2  ;  Heffter,  Broit  International,  §§  82,  90.) 

§  'IQ.  Among  the  ancient  nations  treaties  were  sometimes 
entered  into,  by  which  the  parties  simply  stipulated  to  remain 
friends,  and  to  observe  toward  each  other  those  pacific  rela- 
tions which  international  law  now  impose  upon  all,  without 
the  formalitv  of  formal  en s^a elements,  such  as  the  oblio-ations 
to  render  justice,  to  accord  satisfaction  for  injuries,  etc.  These 
were  called  treaties  of  araitij  or  frienaship.  But,  in  modern 
times,  this  term  is  usually  applied  to  treaties  of  recognition, 
which  have  for  their  object  the  admission  of  a  new  body 
politic  into  the  family  of  nations,  or  the  recognition  of  a  new 
title  assumed  by  a  state,  or  its  ruler,  already  recognized  as  sov- 
ereign and  independent.  ( Vattel,  I}roit  des  Gens,  liv.  2,  ch. 
12,  §171;  Heffter,  Droit  International,  §92;  Wildman,  Int. 
Law,  vol.  1,  p.  138 ;  Ortolan,  Diplomatic  de  la  Mer,  liv.  1, 
ch.  5.) 

§27.  Treaties  of  commerce  are  those  which  regulate  the 
conditions  of  reciprocal  trade,  and  define  and  secure  the 
imperfect  rights  and  duties  of  commercial  intercourse.  It 
will  be  shown  hereafter  that  such  treaties  usually  terminate 
with  a  declaration  of  war  between  the  contracting  parties. 
Treaties  of  boundary  and  of  cession  are  usually  of  a  more  per- 
manent character.  AYhat  particular  branch  of  the  govern- 
ment may  make  these  different  kinds  of  treaties,  and  how,  in 
general,  they  are  to  be  ratified,  when  they  become  obligatory, 
and  when  the  legislative  authority  is  requisite  to  carry  them 
into  effect,  will  depend  upon  the  constitution  or  political 
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organization  of  the  governments  of  the  contracting  parties. 
The  proceedings  and  formalities  requisite  for  this  purpose  are 
not  only  different  in  different  states,  but  frequently  vary,  in  the 
same  state,  with  the  character  of  the  treaty  and  the  nature  of 
its  stipulations.  This  subject  will  be  more  particularly  dis- 
cussed in  other  chapters.  [Ortolayi,  Diplomatie  de  la  Mer,  liv. 
1,  ch.  5 ;  Heffier,  Droit  International,  §  92  ;  Mably,  Droit  Pub. 
de  rUurope,  tome  2,  ch.  12 ;  Kluber,  Droit  des  Gens  Mod., 
§152.) 
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legation — ^9.  Attaches  and  the  families  of  ministers  —  ^10.  Messengers 
and  couriers  —  §11.  Domestics  and  servants  —  §12.  General  immunities  of 
public  ministers  —  §  13.  Exemption  from  local  jurisdiction  —  §14.  In  case 
of  plotting  against  local  government  —  §  15.  In  case  of  owing  allegiance  — 
§  16.  In  case  of  voluntary  submission  to  local  jurisdiction — §17.  Extent 
of  such  civil  jurisdiction  —  §  18.  Extgnt  of  such  criminal  jurisdiction  — 
§  19.  Public  ministers,  hovr  punished  —  §  20.  Their  dependents,  how  pun- 
ished—  §21.  Testimony  of  ministers,  how  taken  —  §22.  Exemption  of 
minister's  house  and  personal  effects  —  §  23.  His  real  estate  and  private 
personal  property — §  24.  Of  taxes  and  duties — §25.  Freedom  of  religious 
worship  —  §26.  Letters  of  credence  —  §27.  Full  power  to  negotiate  — 
§28.  The  minister's  instructions  —  §  29.  Notification  of  his  appointment — 
§  30.  Presentation  and  reception  —  §  31.  His  passports  and  safe-conduct — 
§32.  Passage  through  other  states  —  §33.  Termination  of  public  mis- 
sions—  §  34.  By  death  of  minister — §  35.  By  his  recall — §  36.  By  expira- 
tion of  term,  or  by  promotion — §37.  By  change  of  government  —  §38. 
Dismissal  of  a  public  minister —  §  39.  Duty  of  respect  to  local  authorities. 

§  1.  We  have  already  discussed,  under  the  head  of  legation 
and  treaty,  the  general  rights  and  duties  of  a  sovereign  state 
with  respect  to  its  diplomatic  intercourse  with  others ;  we 
will  now  consider  the  rights  and  duties  of  the  various  agents 
which  are  usually  employed  for  this  purpose.     As  has  already 
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been  remarked,  the  rights  of  public  ambassadors  were  known 
and  rocognized  by  the  classic  nations  of  antiquity,  and  were, 
in  some  degree,  though  less  generally,  respected  during  the 
middle  ages.  The  increasing  interest  of  different  states,  in 
each  others  affairs,  in  modern  times,  growing  out  of  more 
extensive  commercial  and  political  relations,  and  the  vast 
improvements  in  the  means  of  intercourse  between  the  citi- 
zens of  different  countries,  has  rendered  expedient  and  neces- 
sary the  institution  of  resident  permanent  legations  at  each 
others  courts.  "There  is  no  circumstance,"  says  Wheaton, 
"  which  marks  more  distinctly  the  progress  of  modern  civili- 
zation, than  the  institution  of  permanent  diplomatic  missions 
between  different  states."  The  establishment  of  these  per- 
manent legations  is  generally  dated  from  the  peace  of  West- 
phalia, in  1648.  (Wheaton^  JElem.  Int,  Laiv,  pt.  3,  ch.  1,  §  1 ; 
Vattel,  Droit  des  Gens,  liv.  4,  ch.  5,  §§  55-65 ;  Borne,  On 
Dijdomacy,  sec.  1 ;  PhilUmore,  On  Int.  Law,  vol.  2,  §§  148-151, 
211-213;  Ward,  Hist.  Law  of  Nations,  vol.  2,  p.  413;  Heff- 
ter,  Droit  International,  §  199 ;  Miruss,  Des  Lurop.  Gesunds- 
chafterecht,  §  89  ;  Kluber,  Euro'p.  Volkerrecht,  §  170  ;  Wildman, 
Int.  Law,  vol.  1,  ch.  3  ;  Bello,  Derecho  Internacional,  pt.  3,  cap. 
1,  §  1 ;  Eiquebne,  Derecho,  Pub.  Int.,  lib.  2,  cap..  Ad.  1.) 

§  2.  The  primitive  law  of  nations  made  no  distinction 
between  the  different  classes  of  public  ministers;  but  the 
increase  in  Jtheir  number  and  duties,  in  modern  times,  has 
led  to  numerous  distinctions  in  the  name  and  rank  of  the 
different  public  agents,  as  well  as  in  the  rights  which  per- 
tain to  their  respective  oflS.ces.  The  distinctions  thus  intro- 
duced into  the  voluntary  law  of  nations,  by  the  modern  usages 
of  Europe  and  America,  have,  at  times,  for  the  want  of  exact 
definition,  become  the  source  of  serious  controversies ;  but 
this  usage,  as  modified  and  explained  by  conventions  and 
diplomatic  discussions,  has  at  last  established  a  more  uniform, 
though  not  entirely  definite,  rule  on  this  subject,  which  has 
become  incorporated  into  the  international  code,  as  a  law  by 
which  the  rights  and  duties  of  each  may  be  sufiiciently  ascer- 
tained. [Wheaton,  Mem.  Int.  Laiv,  pt.  3,  ch.  1,  §  6  ;  Vattel, 
Droit  des  Gens,  liv.  4,  ch.  6.  §§  69,  et  seq. ;  Kluber,  Aden  des 
Weiner  Cong.,  1814  and  1815 ;  Martens,  Precis  da  Droit  des 
Gens,  §§  190,  et  seq. ;  Piquelme,  Derecho  Pub.  Int.,  lib.  2,  cap. 
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Ad.  1 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4, 
ch.  15 ;  Merlin.  Repertoire,  verb.  Ministre  Public,  sec.  1 ;  Wild- 
man,  Int.  Law,  vol.  1,  p.  94 ;  Grotius,  de  Jur.  [Bel.  ac  Fac, 
lib.  2,  cap.  18.  §  10 ;  Bynkershoek,  de  Foro  Legal.,  cap.  6 ; 
Zoiich,  De  Leg.  del.  Jud.,  p.  139;  Wicquefort,  V Ambassadeur  et 
ses  Functions,  lib.  1,  §§  818-838.) 

§  3.  The  modern  classification,  as  adopted  by  the  congress 
of  Vienna,  in  1815,  and  that  of  Aix-la-Chape]le,  in  1818,  and 
which,  with  little  variation,  has  been  subsequently  followed, 
is  based  on  the  power  and  authority  conferred  upon  the  agent 
by  his  own  government.  The  first  and  highest  rank  is  given 
to  those  who  represent  the  sovereign  or  state  by  whom  they 
are  delegated ;  the  second  rank  to  envoys  not  invested  with 
the  representative  character,  but  who  are  sent  for  particular 
purposes,  and  have  conferred  on  them  special  powers;  third, 
to  ministers  resident  at  a  foreign  court,  not  for  any  specified 
object,  but  performing  such  duties  and  exercising  such  pow- 
ers as  their  sovereigns  may  direct  or  confer  on  them  ;  fourth, 
to  agents  of  a  rank  subordinate  to  ministers  charged  by  their 
own  governments  with  the  performance  of  certain  diploma- 
tic duties  in  a  foreign  country.  There  are,  also,  connected 
with  nearly  every  legation,  certain  secretaries,  attaches,  mes- 
sengers, etc.,  to  whom  the  usage  of  nations  has  given  certain 
privileges  and  exemptions,  while  in  a  foreign  state.  We 
shall  here  consider  these  public  officers  in  a  foreign  coun- 
try, in  the  following  order:  first,  ambassadors;  second, 
envoys  and  ministers  plenipotentiary ;  third,  ministers  resi- 
dent ;  fourth,  charges  d'aftaires ;  fifth,  secretaries  of  legation ; 
sixth,  attaches  and  the  families  of  ministers  ;  seventh,  mes- 
sengers, courriers,  domestics,  servants,  etc.  [Heffier,  Droit 
International,  §§  201,  208;  Wheaton,  Elem.  Int.  Law,  pt.  3,  ch. 
2,  §  6  ;  Vattel  Droit  des  Gens,  liv.  4,  ch.  6,  §§  69,  et  seq. ;  Mar- 
tens, Precis  du  Droit  des  Gens,  liv.  7,  ch.  3,  §  194 ;  Home,  On 
Diplomacy,  sec.  1,  §  11 ;  Phillimore,  On  Int.  Law,  vol.  2,  §§  214, 
et  seq. ;  Wildman,  Int.  Law,  vol.  1,  p.  89 ;  Martens,  Guide 
Diplomatique,  §§12,  et  seq.;  Garden,  De  Diplomatic,  liv.  5, 
§§  3-6  ;  Bello,  Derecho  Internacional,  pt.  3,  cap.  1,  §  4 ;  Riquelme, 
Derecho,  Pub.  Int.,  lib.  2,  cap.  Ad.,  1 ;  Merlin,  Repertoire,  verb. 
Ministre  Public,  sec.  1 ;  Real,  Science  du  Gouvernement,  tome  5, 
pp.  33-60.) 
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§  4.  Every  public  minister,  in  some  measure,  represents 
the  state  or  sovereign  by  whom  he  is  sent,  as  an  agent  repre- 
sents his  constituent ;  but  an  ambassador  is  considered  as 
peculiarly  representing  the  honor  and  dignity  of  his  princi- 
pal, and,  if  the  representative  of  a  monarchical  government, 
he  has  been  regarded  as  entitled  to  the  dignity  and  exact 
ceremonial  of  one  representing  the  person  of  his  sovereign. 
The  terms  ordinary  and  extraordinary.,  are  applied  to  desig- 
nate the  time  of  their  intended  residence  and  employment, 
whether  for  an  indeterminate  period,  or  only  for  a  particular 
or  extraordinary  occasion.  In  Europe,  the  right  of  sending 
ambassadors  is  considered  as  exclusively  confined  to  crowned 
heads,  to  the  great  republics,  and  to  other  states  entitled  to 
royal  honors.  Papal  legates,  or  nuncios,  at  catholic  courts 
are  usually  ranked  as  ambassadors.  ( Wheaton,  Elevfi.  Int. 
Law.)  pt.  3,  ch.  1,  §  6 ;  Vattel,  Droit  des  Gens,  liv.  4,  ch.  6, 
§§  TO-79  ;  Martens,  Precis  du  Droit  des  Gens,  liv.  7,  ch.  9,  §  192 ; 
Martens,  Guide  Diplomatique,  §§  9,  13;  Home,  On  Diplomacy, 
sec.  1,  §9;  Phillimore,  On  Int.  Laiv,  vol.2,  §§  222,  et  seq. ; 
Merlin,  Pepertoire,  verb.  Ministre  Public,  sec.  1 ;  Betlo,  Derecho 
Internacional,  pt.  3,  cap.  1,  §  4 ;  Hejfter,  Droit  International, 
§§  201,  208,  220 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  2,  cap.  Ad. 
1 ;  Peal,  Science  du  Gouvernement,  tome  5,  p.  33.) 

§  5.  Envoys,  and  other  public  ministers  not  invested  with 
the  peculiar  character  which  is  supposed  to  be  derived  from 
representing  generally  the  dignity  of  the  state  or  the  person 
of  the  sovereign,  come  next  in  rank  to  ambassadors.  They 
represent  their  principal  only  in  respect  to  the  particular 
business  committed  to  their  charge  at  the  court  to  which  they 
are  accredited.  They  are  variously  named,  as  envoys,  envoys 
extraordinary,  and  ministers  plenipotentiary,  and  internun- 
cios of  the  pope.  Martens  says :  "  A  distinction  is  made 
between  the  envoy  and  the  envoy  extraordinary,  and  between 
the  envoy  extraordinary  and  the  plenipotentiary.  But  these 
distinctions  have  no  influence  with  regard  to  precedence." 
{Martens,  Precis  du  Droit  des  Gens,  §  195 ;  Piquelme,  Derecho 
Pub.  Int.,  lib.  2,  caps.  Ad.,  1,  2 ;  Real,  Science  du  Gouverne- 
ment, tome  5,  p.  42 ;  Wheaton,  Elem.  Int.  Law,  pt.  3,  ch.  1, 
§6;  Home,  On  Diplomacy,  sec.  1,  §10;  Phillimore,  On  Int. 
Law,  vol.  2,  §219;    Martens,  Guide  Diplomatique,  §§8,  14; 
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Hugedorn,  Discours  sur  le  Bang.,  etc.,  §  7 ;   Garden,  De  JDiplo- 
matie,  liv.  5,  §§  3-6.) 

§  6.  In  the  third  class  are  included  ministers,  ministers  resi- 
dent, residents,  and  special  ministers  charged  with  a  particular 
business,  and  accredited  to  sovereigns.  Yattel  thus  distin- 
guishes between  a  minister  resident,  and  one  called  simply 
minister,  and  gives  us  the  origin  of  the  name:  "The  word  resi- 
dent formerly  only  related  to  the  continuance  of  the  minister's 
stay,  and  it  is  frequent  in  history  for  ambassadors  in  ordinary 
to  be  styled  only  residents.  But  since  the  establishment  of 
different  orders  of  ministers,  the  name  of  resident  has  been 
limited  to  ministers  of  a  third  order,  to  the  character  of  which 
general  practise  has  annexed  a  lesser  degree  of  regard.  The 
resident  does  not  represent  the  prince's  person  in  his  dignity, 
but  only  his  affairs."  *  *  "Lastly,  a  custom  still  more 
modern  has  erected  a  new  kind  of  ministers,  without  any 
particular  determination  of  character.  These  are  called 
simply  ministers,  to  indicate  that  they  are  invested  with  the 
general  quality  of  a  sovereign's  mandatories,  without  any 
particular  assignment  of  rank  and  character.  It  was  likewise 
the  punctilio  of  ceremony  which  gave  rise  to  this  novelty. 
Use  had  established  distinct  treatment  for  an  ambassador, 
an  envoy,  and  a  resident.  Difficulties  betwixt  ministers  of 
the  several  princes  often  arose  on  this  head,  and  especially 
about  rank.  In  order  to  avoid  all  contests  on  certain  critical 
occasions,  when  they  might  be  apprehended,  it  has  been 
judged  proper  to  send  ministers,  without  giving  them  any  of 
these  known  characters;  such  are  not  subjected  to  any  set- 
tled ceremony,  and  can  pretend  to  no  particular  treatment. 
The  minister  represents  his  master  in  a  vague  and  indetermi- 
nate manner,  which  cannot  be  equal  to  the  first  degree,  and 
consequently  makes  no  difficulty  in  yielding  to  an  ambassa- 
dor. He  is  entitled  to  the  general  regard  of  a  person  of  con- 
fidence to  whom  the  sovereign  commits  the  care  of  his  affairs, 
and  he  has  all  the  rights  essential  to  the  character  of  a  public 
minister."  {Vattel,  Droit  des  Gens,  liv.  4,  ch.  6,  §§73,  74; 
Wheaton,  Elem.  Int.  Law,  pt.  3,  ch.  1,  §  6 ;  Eeal,  Science  du 
Gouvernement,  tome  5,  p.  49 ;  Home,  On  Diiolomacy,  sec.  1^ 
§  11 ;  Martens,  Guide  Diplomatique,  §  15 ;  Martens,  Precis  du 
Droit  des  Gens,  §  194 ;   Garden,  De  Diplomatic,  liv.  5,  §§  3-6 ; 
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Heffter,  Droit  International,  §  208 ;  Biquelme,  Derecho  Pub.  Int., 
lib.  2,  cap.  Ad.  1.) 

§  7.  Charges  d'affaires,  near  the  courts  of  the  monarchical 
governments  of  Europe,  are  not  accredited  to  the  sovereigns, 
but  to  the  ministers  of  foreign  affairs.  They  are  divided  into 
two  classes,  according  to  the  nature  and  object  of  their  appoint- 
ments, viz.,  charges  d'affaires  ad  hoc,  who  are  originally  sent 
and  accredited  by  their  governments  in  that  capacity,  and 
charges  d'affaires  _par  interim.,  who  are  substituted  in  the  place 
of  the  minister  of  their  respective  nations  during  his  absence. 
(  Wheaton,  Elem.  Int.  Laio,  pt.  3,  ch.  1,  §  6  ;  Merlin,  Repertoire, 
verb.  Ministre  Public,  sec.  1 ;  Webster,  to  Am.  Charge  d' Affaires 
at  Vienna,  June  8th,  1852  ;  Home,  On  Diplomacy,  sec.  1,  §  11 ; 
Maillardiere,  Precis  du  Droit  des  (7en5,  p.  330;  Phillimore,On 
Int.  Law,  vol.  2,  §220;  Kluber,  Droit  des  Gens  Mod.,  §182; 
Martens,  Precis  du  Droit  des  Gens,  §  194;  Martens,  Guide  Diplo- 
matique, §  15 ;  Garden,  De  Dip)lomatie,  liv.  5,  §§  3-6 ;  Heffter, 
Droit  International,  §  208  :  Real,  Science  du  Gouvernement,  tome 
5,  p.  52.) 

§  8.  The  secretaries  of  embassy  and  legation  are  especiall}^ 
entitled,  as  official  persons,  to  the  privileges  of  the  diplomatic 
corps,  in  respect  to  their  exemption  from  local  jurisdiction. 
''The  ambassador's  secretary,"  says  Vattel,  "is  one  of  his 
domestics ;  but  the  secretary  of  the  embassy  has  his  commis- 
sion from  the  sovereign  himself,  which  makes  him  a  kind  of 
public  minister,  and  he,  in  himself,  is  protected  by  the  law 
of  nations,  and  enjoys  immunities  independent  of  the  ambas- 
sador, to  whose  orders  he  is  indeed  but  imperfectly  subjected, 
sometimes  not  at  all,  and  always  according  to  the  determina- 
tion of  their  common  master."  [Vattel,  Droit  des  Gens,\Yv. 
4,  ch.  9  §  122 ;  Wheaton.  Elem.  Int.  Law,  pt.  3,  ch.  1,  §  16 ; 
Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  2,  cap.  18,  §  18  ;  Bynkershoek, 
de  Foro  Legal.,  caps.  15,  20  ;  Martens,  Precis  du  Droit  des  Gens, 
§§  201,  219 ;  Foelix,  Droit  International  Prive.,  §  184 ;  Home, 
On  Diplomacy,  sec.  4,  §  34 ;  Garden,  De  Diplomatie,  liv.  b,^Q', 
Heffter,  Droit  International,  §§  208  ;  Bello,  Derecho  Internacional, 
pt.  3,  cap.  1,  §  4 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  2,  caps.  Ad. 
1,  2 ;  Real,  Science  du  Gouvernement,  tome  5,  p.  54.) 

§  9.  The  attaches,  and  the  wife  and  family  of  a  minister, 
participate  in  the  inviolability  attached  to  his  public  charac- 
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ter.  '*  The  persons  in  an  ambassador's  retinue,"  says  Yattel, 
"partake  of  his  inviolability;  his  independency  extends  to 
all  his  household ;  these  persons  are  so  connected  with  him, 
that  they  follow  his  fate.  They  depend  immediately  on  him 
only,  and  are  exempt  from  the  jurisdiction  of  the  country, 
into  which  they  would  not  have  come,  but  with  this  reserve. 
The  ambassador  is  to  protect  them,  and  whenever  they  are 
insulted,  it  is  an  insult  to  himself.  *  *  *  The  ambas- 
sador's consort  is  intimatety  united  to  him,  and  more 
particularly  belongs  to  him  than  any  other  person  of  his 
household.  Accordingly,  she  shares  his  independency,  and 
inviolability ;  even  distinguished  honors  are  paid  her,  which 
in  some  measure  could  not  be  denied  her  without  affronting 
the  ambassador.  For  these,  most  courts  have  a  fixed  cere- 
monial. The  regard  due  to  the  ambassador,  communicates 
itself  likewise  to  his  children,  who  also  partake  of  his  immu- 
nities." This  question  will  be  further  considered  in  section 
thirty-five.  ( Vattel,  Droit  des  Gens,  liv.  4,  ch.  9,  §§  120, 121 ; 
Martens,  Precis,  du  Droit  des  Gens,  §§  219,  234 ;  Grotius,  de 
Jur.  Bel.  ac  Pac.,  lib.  2,  cap.  18,  §  8 ;  Foelix,  Droit  Interna- 
tional Prive,  §  184 ;  Home,  On  Diplomacy,  sec.  4,  §§  35,  36 ; 
3Iartens,  Guide  Diplomatique,  §§  48,  50;  Wicquefort,  V  Amhassa-' 
deur  et  ses  Funcions,  liv.  1,  §  28 ;  Garden,  De  Diplomatic,  liv. 
5,  §§  5,  6 ;  Toucey,  Opinions  U.  S.  Atfys  Genl.,  vol.  5,  p.  69 ; 
Heffter,  Droit  International,  §  221 ;  Eiquelme,  Derecho  Pub.  Int., 
lib.  2,  cap.  Ad.,  1,  2 ;  Merlin,  Repertoire,  verb.  Ministre  Pub- 
lic, sec.  6.) 

§  10.  "The  practice  of  nations,"  says  Wheaton,  "  has  also 
extended  the  inviolability  of  public  ministers  to  the  messen- 
gers and  couriers  sent  with  dispatches  to  or  from  the  lega- 
tions established  in  difierent  countries.  They  are  exempt 
from  every  species  of  visitation  and  search,  in  passing  through 
the  territories  of  those  powers  with  whom  their  own  govern- 
ment is  in  amity.  For  the  purpose  of  giving  eftect  to  this 
exemption,  they  must  be  provided  with  passports  from  their 
own  government,  attesting  their  official  character;  and,  in 
case  of  dispatches  sent  by  sea,  the  vessel,  or  aviso,  must  also 
be  provided  with  a  commission  or  pass.  In  time  of  war,  a 
special  agreement,  by  means  of  a  cartel  or  flag  of  truce, 
with    passports,  not  only  from  their  own  government,  but 
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from  its  enemy,  is  necessary  for  the  purpose  of  securing 
these  dispatch  vessels  from  interruption,  as  between  the  bel- 
ligerent powers.  But  an  ambassador,  or  other  public  minis- 
ter, resident  in  a  neutral  country,  for  the  purpose  of  preserv- 
ing the  relations  of  peace  and  amity  between  the  neutral  state 
and  his  own  government,  has  a  right  freely  to  send  his  dis- 
patches in  a  neutral  vessel,  which  cannot  lawfully  be  inter- 
rupted by  the  cruisers  of  a  power  at  war  with  his  own  coun- 
try." On  this  subject  Vattel  very  justly  remarks :  "  Couriers 
sent  or  received  by  an  ambassador,  his  papers,  letters,  and 
dispatches,  all  essentially  belong  to  the  embassy,  and  are 
consequently  to  be  held  sacred ;  since,  if  they  were  not  res- 
pected, the  legitimate  objects  of  the  embassy  could  not  be 
attained,  nor  would  the  ambassador  be  able  to  discharge  his 
functions  with  the  necessary  degree  of  security.  The  states- 
general  of  the  United  Provinces  decided,  whilst  the  president, 
Jeannin,  resided  with  them  as  ambassador  from  France,  that, 
to  open  the  letters  of  a  public  minister,  is  a  breach  of  the 
law  of  nations.  Other  instances  maybe  seen  in  Wicquefort. 
That  privilege,  however,  does  not,  on  certain  momentous 
occasions,  w^hen  the  ambassador  himself  has  violated  the  law 
of  nations  by  forming  or  countenancing  plots  or  conspiracies 
against  the  state,  deprive  us  of  the  liberty  to  seize  his  papers 
for  the  purpose  of  discovering  the  whole  secret  and  detecting 
his  accomplices ;  since,  in  such  an  emergency,  the  ambassa- 
dor himself  may  lawfully  be  arrested  and  interrogated.  An 
example  is  furnished  us  in  the  conduct  of  the  Roman  gov- 
ernment, who  seized  the  letters  which  a  treasonable  junto 
had  committed  to  the  hands  of  Tarquin's  ambassador.  (Home, 
On  Diplomacy,  sec.  4,  §  37 ;  Wheaton,  Elem.  Int.  Law,  pt.  3, 
ch.  1,  §  19  ;  Vattel,  Droit  des  Gens,  liv,  4.  ch.  9,  §  123 ;  Mar- 
tens, Precis  du  Droit  des  Gens,  §  250  ;  The  Caroline,  6  Rob.  Rep., 
p.  466 ;  The  Atalanta,  6  Rob.  Rep.,  p.  441 ;  Martejis,  Guide 
Diplomatique,  §  51 ;  Heffter,  Droit  International,  §  222  ;  Ri- 
quelme,  Derecho  Pub.  ML,  lib.  2,  caps.  Ad.,  1,2;  Merlin,  Reper- 
toire, verb.  Ministre  Public,  sec  6.) 

§11.  The  domestics  and  servants  of  a  minister  also  partici- 
pate in  the  inviolability  attached  to  his  public  character. 
*'Did  not  the  domestics,"  says  Vattel,  "and  household  of  a 
foreign  minister  solely  depend  on  him,  it  is  known  how  very 
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easily  he  miglit  be  molested  and  disturbed  in  the  exercise  of 
his  functions."  But  as  this  exemption  of  persons  of  this 
class  sometimes  leads  to  difficulties  with  the  local  police,  the 
municipal  laws  of  some  states,  and  the  usage  of  most  nations, 
now  require  an  official  list  of  the  domestic  servants  of  foreign 
ministers  to  be  communicated  to  the  secretary  or  minister 
of  foreign  affiiirs,  in  order  to  entitle  them  to  any  of  the  privi- 
leges or  exemptions  pertaining  to  them  by  virtue  of  their 
being  dependents  of  a  foreign  embassy  or  legation.  It  was 
at  one  time  contended  that  the  subjects  of  the  state  to  which 
a  public  minister  is  accredited,  do  not  participate  in  his 
rights  of  exterritoriality,  but  are  justiciable  by  the  tribunals 
of  their  country.  But  the  better  opinion  seems  to  be  that, 
although  such  state  may  very  properly  prohibit  its  subjects 
from  becoming  the  employes  or  servants  of  a  foreign  minis- 
ter, if  it  do  not  so  prohibit  them,  they  are,  while  so  employed, 
to  be  considered  without  the  limits  of  its  jurisdiction. 

It  must  be  observed  that  the  minister  himself  can  afford 
no  "  protection  ;"  it  is  the  law  which  gives  a  public  charac- 
ter to  his  family,  domestics  and  servants.  Hence,  a  mere 
appointment  by  a  minister  of  any  person  as  a  member  of  his 
household,  is,  in  itself,  no  protection  to  such  person.  It 
must  be  shown  that  he  is  bona  fide  the  officer  or  servant  of 
such  household,  and  that  he  performs  the  duties  correspond- 
ing to  the  position  or  office  which  he  pretends  to  hold.  A 
court  will  inquire  if  his  appointment  is  a  fair  bona  fide  trans- 
action, and  if  not,  the  privilege  claimed  will  not  be  allowed. 
The  same  may  be  said  of  the  goods  of  persons  claiming  such 
privilege ;  if  they  are  not  bona  fide  members  of  such  house- 
hold, or  are  engaged  in  other  business  or  trade,  their  goods 
are  not  exempt  from  process  for  debts,  rent,  etc.  Ministers 
have  not  unfrequentiy  attempted  to  protect  the  persons  and 
property  of  their  friends  from  arrest  or  attachment,  or  execu- 
tion, by  pretended  appointments  to  positions  in  their  house- 
hold, but  the  courts  have  very  properly  refused  to  give  any 
countenance  to  such  frauds.  {Wheaton,  Mem.  Int.  Laiv,  pt. 
3,  ch.  1,  §  16 ;  Vaitel,  Droit  des  Gens,  liv.  4,  ch.  9,  §  121 ;  Gro- 
tius,  de  Jur.  Bel.  ac  Pac,  lib.  2,  cap.  18,  §  8 ;  Bynhershoek,  de 
Foro  Begat,  caps.  15,  et  seq. ;  Martens,  Precis  du  Droit  des 
Gens,  §219;  Foelix,  Droit  International  Prive,  §184;  Foniinier 
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V.  Heyle^  3  Burr.  Rep.,  p.  1731 ;  Lockwood  v.  Coysgarne,  3 
Burr.  Rep.,  p.  1678 ;  JJelvalle  v.  Plomer,  3  Campbell  Rep.,  p. 
47  ;  Heathfield  v.  Chilton,  4  ^wrr.  i^^p.,  p.  2016 ;  Triquet  v. 
^«/A,  3  ^i/n\  i?e^.,  p.  1478  ;  1  W.  Blackstone  Rep.,  471 ;  Nov- 
ello  V.  Toogood,  1  Barn,  and  Cress.  Rep.,  554 ;  Martens,  Guide 
Diplomatique,  §  49  ;  Reffter,  Droit  International,  %  221 ;  Merlin, 
Repertoire,  verb.  Ministre  Public,  sec.  6.) 

§  12.  The  act  of  sending  a  miuister  by  the  one,  and  of  receiv 
ing  him  by  the  other,  amounts  to  a  tacit  compact  between 
the  two  states,  that  he  shall  be  subject  only  to  the  authority 
of  his  own  government.  The  inviolability  of  the  minister  is 
founded  upon  mutual  utility,  growing  out  of  the  necessity 
that  such  officers  and  agents  should  be  entirely  independent 
of  the  local  authority,  in  order  to  properly  fulfil  the  duties  of 
their  mission.  Hence,  the  fiction  of  ex-territoriality  has  been 
invented,  by  which  the  minister,  though  actually  in  a  foreign 
country,  is  considered  still  to  remain  within  the  territory  of 
his  own  state.  He  continues  subject  to  the  laws  of  his  own 
country,  both  with  respect  to  his  personal  status,  and  his 
rights  of  property  ;  and  his  children,  though  born  in  a  for- 
eign country,  are  considered  as  natives.  "  A  respect  due  to 
sovereigns,"  says  Vattel,  ''  should  reflect  on  their  representa- 
tives, and  chiefly  on  their  ambassadors,  as  representing  their 
master's  person  in  the  first  degree.  Whoever  affronts  or 
injures  a  public  minister,  commits  a  crime  the  more  deserv- 
ing a  severe  punishment,  as  thereby  the  sovereign  and  his 
country  might  be  brought  into  great  difficulties  and  trouble. 
It  is  just  that  he  should  be  punished  for  his  fault,  and  that 
the  state  should,  at  the  expense  of  the  delinquent,  give  a  full 
satisfaction  to  the  sovereign  affronted  in  the  person  of  his 
minister.  If  a  foreign  minister  offends  a  citizen,  the  latter 
may  oppose  him  without  departing  from  the  respect  due  to 
the  character,  and  give  him  a  lesson  which  shall  both  efface 
the  stain  of  the  outrage,  and  expose  the  author  of  it.  The 
person  offended  may  further  prefer  a  complaint  to  his  sov- 
ereign, who  will  demand  of  the  minister's  master  a  just  sat- 
isfaction. The  great  concerns  of  the  state  forbid  the  citizen, 
on  such  occasions,  to  entertain  those  thoughts  of  revenge 
which  the  point  of  honor  might  suggest,  though  otherwise 
allowable.  Even,  according  to  the  maxims  of  the  world,  a 
u 


210  Internatiorhal  Law. 

gentleman  receives  no  disgrace  by  an  affront  for  which  it  is 
not  in  his  power,  of  himself,  to  procure  satisfaction.  The 
necessity  and  right  of  embassies  being  established,  the 
inviolability  of  ambassadors  and  other  public  ministers  is  a 
certain  consequence  of  it ;  for  if  their  person  be  not  protected 
from  violence  of  every  kind,  the  right  of  embassies  becomes 
precarious,  and  the  success  very  uncertain.  A  right  to  the 
end,  is  the  right  to  the  necessary  means.  Embassies,  then, 
being  of  such  great  importance  in  the  universal  society  of 
nations,  and  so  necessary  to  their  common  well-being,  the 
person  of  ministers  charged  with  this  embassy  is  to  be  sacred 
and  inviolable  among  all  nations."  (Vattel,  Droit  des  Gens, 
liv.  4,  ch.  9,  §  81-125 ;  Wheaton,  Mem.  Int.  Laiv,  pt.  3,  ch.  1, 
§  14 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  liv.  2,  cap.  18,  §§  1-6 ; 
Huiherforth,  Institutes,  b.  2,  ch.  9,  §  20;  Wicquefort,  de  VAmhas., 
liv.  1,  §  27  ;  Martens,  Precis  du  Droit  des  Gens.,  §§  214-218 ; 
Kluber,  Droit  des  Gens  Mod.,  pt.  2,  tit.  2,  §  203 ;  Foelix,  Droit 
Int.  Prive.,  §  209 ;  Home,  On  Diplomacy,  sec.  3,  §§  20-22  ; 
PhilUmore,  On  Int.  Laic,  vol.  2,  §§  154,  et  seq. ;  Wildman, 
Int.  Law,  vol.  1,  chap.  3 ;  Martens,  Guide  Diplomatique,  §§  23, 
24 ;  Garden,  De  Diplomatic,  liv.  5,  §  18 ;  Piquelme,  Derecho 
Pub.  Int.,  lib-  2,  cap,.  Ad.,  2  ;  Burlamaqui,  Droit  de  la  Nat.  et 
des  Gens,  tome  5,  pt.  4,  ch.  15.) 

§  13.  It  is  proper  to  distinguish  between  the  inviolability  of 
the  public  minister  and  the  legal  fiction  of  his  ex-territoriality. 
The  former  is  not  a  consequence  of  the  latter,  but  the  latter 
was  invented  for  the  purpose  of  giving  security  to  the  former. 
The  mere  fact  of  a  public  minister  being  regarded  as  a  for- 
eigner, resident  in  a  foreign  country,  would  not,  of  itself, 
necessarily  exempt  him  from  local  jurisdiction.  Article  four- 
teen of  the  code  Napoleon  provides  for  bringing  before  the 
French  tribunals  a  foreigner  resident  in  a  foreign  country,  even 
for  engagements  contracted  in  a  foreign  country  with  a  French- 
men. If,  therefore,  the  exemption  of  the  minister  depended 
upon  his  ex-territoriality,  or  implied  foreign  residence,  he 
might  still  be  subject  to  local  jurisdiction.  The  true  basis 
of  all  diplomatic  privilege  consists  in  the  idea  of  inviolability 
which  international  jurisprudence  attaches  to  his  person  and 
his  office,  and  from  which  it  cannot  be  severed.  This  idea 
of  inviolability  is  an  inherent  and  essential  quality  of  the 
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public  minister,  and  the  office  cannot  exist  without  it.  Inter- 
national law  has  conferred  it  upon  the  state  or  sovereign 
which  he  represents,  and  to  divest  him  of  that  quality,  is  to 
divest  him  of  his  office,  as  the  two  are  inseparable.  ISTot  so 
with  respect  to  the  fiction  of  ex-territoriality.  So  far  as  that  is 
not  necessary  to  the  exercise  of  his  functions,  or,  in  other 
words,  to  secure  his  inviolability,  it  is  not  an  essential  quality 
of  the  public  minister,  and  therefore,  may  be  dispensed  with 
by  renouncement  or  otherwise.  It  will  be  seen  hereafter, 
that  this  distinction,  which  is  made  by  the  best  writers  on 
public  law,  leads  to  very  important  results.  As  a  conse- 
quence of  the  sacredness  and  inviolability  of  the  person  of 
a  public  minister,  he  is  entitled  to  an  entire  exemption  from 
the  local  jurisdiction,  both  civil  and  criminal.  This  exemp- 
tion commences  the  moment  he  enters  the  territory  of  the 
state  to  which  he  is  sent,  and  continues,  not  only  during  the 
whole  time  of  his  residence,  but  until  he  leaves  the  country, 
or  at  least  till  he  loses  his  official  character,  and  the  protec- 
tion due  to  his  office.  The  state  to  which  he  is  accredited 
may  at  any  time  require  him  to  leave,  either  before  or  after 
his  recall  by  his  own  government.  Sometimes  the  period 
within  which  he  must  leave  is  designated  in  his  letter  of  dis- 
missal ;  and,  at  the  termination  of  that  period,  the  protec- 
tion due  to  his  office  necessarily  ceases.  {Wheaton,  Mem. 
Int.  Law,  pt.  3,  ch.  1,  §  14  ;  Fhillimore.  On  Int.  Law,  vol.  1, 
§  219  ;  vol.  2,  §  153  ;  Grotius,  de  Jwr.  Bel.  ac  Fac,  lib.  2,  cap. 
18,  §§  1-6  ;  Rutherforth,  Institutes,  b.  2,  ch.  9,  §  20  ;  Wicquefort, 
de  VAmhassadeur,  liv.  1,  §  27 ;  Vattel,  Droit  des  Gens,  liv.  4, 
ch.  7,  §§  81-125 ;  Kluber,  Droit  des  Gens  Mod.,  pt.  2,  tit.  2, 
§  203 ;  Home,  On  Diplomacy,  sec.  3,  §§  23-24 ;  Garden,  De 
Diplomatic,  liv.  5,  §§19,  20;  Bynkershoek,  de  Foro  Legal,  c. 
17-19 ;  Blackstone,  Commentaries,  vol.  1,  p.  253  ;  Wildman, 
Int.  Law,  vol.  1,  ch.  3 ;  Martens,  Guide  Diplomatique,  §§  26, 
27;  Foelix,  Droit  Int.  Frive,  §§169,  188,  210,  et  seq. ;  Beff'ter, 
Droit  International,  §§  204,  205,  212-215  ;  Bello,  Derecho  Inter- 
nacional,  pt.  3,  cap.  1,  §  3 ;  Riquelme,  Derecho  Fuh.  Int.,  lib.  2, 
cap.  Ad.,  2 ;   Merlin,  Repertoire,  verb.  Ministre  Fublic,  sec.  5 ; 

Villefort,  Frivileges  Diplomatiques,  pp.  7,  et  seq.) 
§  14.  But  to  this  general  exemption  of  a  public  minister, 

from  the  local  jurisdiction  of  the  country  of  his  residence, 
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there  are  certain  exceptions  whicli  are  well  recognized  and 
established  in  international  jurisprudence.  These  exceptions 
are:  1st,  Where  he  plots  against  the  safety  of  the  govern- 
ment to  which  he  is  accredited;  2d,  Where  he  owes  alle- 
giance to  the  country  of  his  residence,  and  has  been  received 
on  condition  of  renouncing  any  claim  to  be  exempt  from  the 
local  jurisdiction. 

The  first  of  these  can  hardly  be  considered  a  full  exception 
to  the  general  rule  of  exemption,  for  it  only  authorizes  the 
enforcement  of  local  jurisdiction,  and  the  exercise  of  local 
authority,  so  far  as  may  be  necessary  for  the  defense  of  the 
state.  "In  case  of  ofienses,"  saysWheaton,  "  committed  by 
public  ministers,  aifecting  the  existence  and  safety  of  the 
state  where  they  reside,  if  the  danger  is  urgent,  their  per- 
sons and  papers  may  be  seized,  and  they  may  be  sent  out  of 
the  country.  In  all  other  cases,  it  appears  to  be  the  estab- 
lished usage  of  nations  to  request  their  recall  by  their  own 
sovereign,  which,  if  unreasonably  refused  by  him,  would 
unquestionably  authorize  the  offended  state  to  send  away  the 
offender.  There  may  be  other  cases  which  might,  under 
circumstances  of  sufficient  aggravation,  warrant  the  state 
thus  offended,  in  proceeding  against  an  ambassador  as 
a  public  enemy,  or  in  inflicting  punishment  upon  his  person, 
if  justice  should  be  refused  by  his  sovereign.  But  the  cir- 
cumstances which  would  authorize  such  a  proceeding,  are 
hardly  capable  of  precise  definition,  nor  can  any  general  rule 
be  collected,  from  the  examples  to  be  found  in  the  history  of 
nations,  where  public  ministers  have  thrown  off*  th^ir  public 
character  and  plotted  against  the  safety  of  the  state  to  which 
they  are  accredited.  These  anomalous  exceptions  to  the 
general  rule  resolve  themselves  into  the  paramount  right  of 
self-preservation  and  necessity.  Grotius  distinguishes  here 
between  what  may  be  done  in  the  way  of  self-defense,  and 
what  may  be  done  in  the  way  of  punishment.  Though  the 
law  of  nations  will  not  allow  an  ambassador's  life  to  be  taken 
away  as  a  punishment  for  a  crime  after  it  has  been  commit- 
ted, yet  this  law  does  not  oblige  the  state  to  suffer  him  to 
use  violence  without  endeavoring  to  resist  it."  The  weight 
of  authority  is,  that  an  ambassador  cannot  be  _p2^nwAec?  by  the 
government  to  which  he  is  accredited,  for  plotting  against  it, 


Oh.  IX. —  Public  Ministers.  213 

although  he  may  be  forcibly  resisted,  and  if  necessary,  forcibly 
ejected  from  the  country.  ( Wheaton,  Elem.  Int.  Law,  pt.  3, 
ch.  1,  §  15 ;  Vattel,  Droit  des  Gens,  liv.  4,  ch.  7,  §§  94-102;  eh. 
8,  §§  111-112 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  2,  cap.  18, 
§  4 ;  Martens,  Precis  du  Droit  des  Gens,  §§  216,  218 ;  Martens^ 
Guide  Diplomatique,  §§  23-27 ;  Kluber,  Droit  des  Gens,  pt.  2, 
tit.  2,  §  186 ;  Ward,  Hist  Law  of  Nations,  vol.  2,  pp.  291-334 ; 
Bynkershoek,  de  Foro  Legal.,  caps.  17,  18,  19 ;  Rutherforth, 
Institutes,  b.  2,  ch.  9,  §  20 ;  Merlin,  Pepertoire,  verb.  Minisire 
Public,  sec.  5 ;  Home,  On  Diplomacy,  sec.  3,  §  24 ;  Phillimore, 
On  Int.  Law,  vol.  2,  §  158 ;  Wildman,  Int.  Law,  vol.  1,  pp. 
103-119  ;  Foelix,  Droit  Int.  Prive.,  §  217  ;  Heffter,  Droit  Inter- 
national, §§  204-215 ;  Bello,  Derecho  Internacional,  pt.  3,  cap.  1, 
§  3  ;  Piquehne,  Derecho  Pub.  Int.,  lib.  2,  cap.  Ad.,  §  2  ;  Burla- 
maqui.  Droit  de  la  Nat.  et  des  Gens.,  tome  5,  pt.  4,  ch.  15.) 

§15.  In  the  second  case,  that  is,  where  the  minister  owes 
allegiance  to  the  country  where  he  resides,  and  has  been 
received  on  condition  of  renouncing  any  claim  to  be  exempt 
from  the  local  jurisdiction,  a  question  may  arise  as  to  whe- 
ther such  minister  is  to  be  considered  as  really  the  represen- 
tative of  the  country  by  which  he  is  accredited.  And.  if  he 
is  to  be  regarded  as  such  representative,  can  the  renounce- 
ment of  his  privilege  of  exemption  from  local  jurisdiction 
extend  to  the  inviolability  of  his  person  and  office  ?  In  other 
words,  must  not  such  renouncement,  however  general  in  its 
terms,  be  limited  to  his  right  of  ex-territoriality,  and  with  respect 
to  civil  jurisdiction  only?  Would  it  not  be  utterly  incom- 
patible with  his  official  character,  for  him  to  submit  to  be 
tried  and  punished  under  the  local  laws  as  a  criminal  ?  But 
these  questions  will  be  more  particularly  considered  in  the 
following  paragraphs.  The  case  here  supposed  is  one  of 
theory  only,  and  of  little  practical  importance  in  modern 
jurisprudence,  as  states  now  never  permit  their  ministers 
to  make  any  such  general  renouncement  of  their  diplomatic 
rights  and  character.  (  Wheaton,  Mem.  Int.  Law,  pt.  3,  ch.  1, 
§§  5,  15 ;  Martens,  Manuel  Diplomatique,  ch.  3,  §  23 ;  Kluber, 
Droit  des  Gens  Mod.,  §186;  Bynkershoek,  De  Foro  Legal., 
caps.  11,  22;  Vattel,  Droit  des  Gens,  liv.  4,  ch.  8,  §112;  Pi- 
quelme,  Derecho  Pub.  Int.,  lib.  1,  cap.  Ad.,  §  2 ;  Heffter,  Droit 
International,  §  42 ;  Martens,  Causes  Celebres,  tome  1,  p.  229.) 


214  Internatianal  Law. 

§  16.  In  the  third  case,  that  is,  where  the  minister  makes  a 
special  renouncement  of  his  privilege  of  exemption  and  volun- 
tarily submits  to  the  local  jurisdiction,  several  important 
questions  will  arise  with  respect  to  the  manner  of  making  the 
renouncement,  and  with  respect  to  the  extent  of  jurisdiction 
which  may  be  exercised,  even  where  the  renouncement  is 
duly  made.  In  the  first  place,  is  it  sufficient  that  the  minister 
himself  renounces  his  privileges  of  exemption,  and  submits 
to  local  jurisdiction,  in  order  to  authorize  the  coarts  to  exer- 
cise that  jurisdiction;  or  is  it  necessary  to  have  the  permis- 
sion of  his  own  government  for  that  purpose?  Admitting 
the  necessity  of  such  assent  or  permission,  how  is  the  govern- 
ment to  which  he  is  accredited,  or  its  local  authorities,  to 
ascertain  the  fact  ?  Can  they  go  behind  the  act  of  the  min- 
ister to  examine  his  instructions,  or  to  judge  between  him 
and  his  government,  as  to  his  authority  to  act  in  a  matter  of 
this  kind?  In  doing  so,  would  they  not  assume  the  charac- 
ter of  Mentor  over  the  representative  of  a  foreign  state  ?  No 
doubt,  the  act  of  the  minister  must  be  presumed  to  have  the 
consent  of  his  government  to  which  alone  he  is  responsible. 
But  this  consent  being  presumed,  and  the  renouncement 
being  within  the  acknowledged  limits  of  the  minister's  pow- 
ers, how  is  it  to  be  made  ?  Wicquefort  is  of  opinion  that  a 
minister  who  contracts  before  a  notary,  {qui  avail  contracte  par- 
devant  notaire)  thereby  renounces  his  privilege  of  exemption 
from  local  jurisdiction,  so  far  as  concerns  that  particular  con- 
tract. In  the  case  of  the  American  minister  at  Berlin,  who 
had  entered  into  a  contract  of  lease  for  the  house  in  which 
he  resided,  the  landlord,  on  his  removal  at  the  expiration  of 
the  lease,  retained  the  minister's  goods  as  security  for  alleged 
damages  to  the  premises,  under  a  general  provision  of  the 
Prussian  civil  code,  giving  him  the  right  to  the  goods  of  a 
tenant,  as  hypothecated  for  the  payment  of  the  debt.  The 
Prussian  government,  when  appealed  to  by  the  American 
minister,  refused  to  interfere.  In  the  case  of  M.  de  Silveira, 
conseiller  of  the  Portuguese  legation  at  Paris,  who  had  been 
separated  from  his  wife,  and  had  entered  into  a  contract  to 
give  her  a  certain  allowance,  in  which  the  parties  had  declared 
themselves  to  be  domiciled  in  Paris,  and  the  husband  had 
deposited  for  this  allowance  a  certain  sum  in  the  Caisse  de 
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consignations; — in  a  suit  by  his  wife  for,  among  other  things, 
the  said  alimentary  allowance,  he  pleaded  his  exemption  as 
diplomatic  agent.  This  title  was  not  contested,  and  the  courts 
admitted  his  general  exemption  from  local  jurisdiction,  but 
sustained  it  with  respect  to  the  alimentary  provision.  But 
neither  the  opinion  of  Wicquefort,  nor  the  cases  above  referred 
to,  are  regarded  as  good  authority.  The  better  opinion  is, 
that  there  must  be  a  special  submission  to  local  jurisdiction 
in  the  particular  case,  either  directly  made,  or  necessarily 
implied,  by  the  act  of  bringing  suit  as  plaintiff,  or  of  consent- 
ing to  appear  as  defendant,  in  a  civil  action ;  and  certainly, 
a  renouncement  of  the  privilege  of  exemption  must  be 
equally  as  unequivocal  in  criminal  proceedings.  Supposing 
the  renouncement  of  the  diplomatic  privilege,  and  submission 
to  local  jurisdiction,  to  be  duly  made,  we  have  next  to  inquire 
into  the  extent  of  jurisdiction  which  is  conferred  by  such  acts, 
and  may  be  lawfully  exercised  by  the  local  tribunals.  We 
shall  consider  this  question,  ^r5^,  with  respect  to  civil  suits, 
and  second,  with  respect  to  criminal  matters.  {Vattel,  Droit 
des  Gens,  liv.  4,  ch.  8,  §  111 ;  Merlin,  Repertoire,  verb.  Ministre 
Public,  sec.  5;  Villefort,  Privileges  Diplomatique,  pp.  10,  et  seq. ; 
Gazette  des  Tribunaiix,  Aug.  15th,  1857;  Wheaton,  Mem.  Int. 
Law,  pt.  3,  ch.  1,  §§  15,  17  ;  Bevue  Mrangere  etFrancais,  tome 
2,  p.  31 ;  Heffter,  Droit  International,  §  42 ;  Bynkershoek,  De 
Foro  Legal.,  cap.  23;  Martens,  Causes  Celebres,  tome  1,  p. 
229.) 

§17.  i^zr5-^,  of  civil  jurisdiction.  Voluntary  submission  to 
local  civil  jurisdiction  presents  two  classes  of  cases:  1st, 
Where  the  minister  voluntarily  appears  as  defendant  in  a  civil 
action  and  admits  jurisdiction ;  and  2d,  Where  he  appears 
as  plaintiff,  and  avails  himself  of  the  local  jurisdiction  against 
another  as  defendant. 

The  former  class  of  cases  seems,  at  first  sight,  to  present 
more  difficulties,  with  respect  to  extent  of  jurisdiction,  than 
the  latter ;  for,  if  judgment  be  given  against  the  minister  as 
defendant,  the  execution  or  other  process  for  its  satisfaction 
issued  against  his  property  or  person,  might  seriously  infringe 
upon  his  diplomatic  privilege  of  inviolability.  But,  in  fact, 
the  same  result  might  follow  in  a  case  where  he  is  plaintiff; 
for,  if  he  fail  in  his  suit,  judgment  might  be  decreed  against 
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him  for  costs.  Moreover,  the  defendant  may  present  and 
establish  counter-claims  to  a  larger  amount  than  his  demand, 
and  thus  obtain  judgment  for  the  difference.  And  again, 
the  opposing  party  may  appeal  to  a  higher  tribunal,  and 
thus  carry  the  minister,  against  his  consent,  to  a  higher 
court.  Does  the  minister,  by  voluntarily  submitting  to,  or 
claiming  iho^  local  jurisdiction,  become  liable  to  all  the  con- 
sequences the  same  as  an  ordinary  litigant  ?  It  would  cer- 
tainly be  very  absurd  to  allow  him  to  claim  it  in  any  particu- 
lar case,  and  then  to  withdraw  himself  from  it  whenever  such 
a  course  suited  his  interest  or  convenience.  And  yet  to 
execute,  against  him  as  against  an  ordinary  litigant,  the  judg- 
ment of  the  court,  would  seriously  compromise  the  inviola- 
bilitg  of  his  diplomatic  character.  In  order  to  obviate  this 
difficulty,  some  make  a  distinction  between  the  judicial  pro- 
ceedings of  the  court  before  final  judgment,  and  the  supple- 
mentary proceedings  for  the  execution  of  that  judgment. 
"  This  last  theory,"  says  Villefort,  ''although  vague  and  some- 
what arbitrary,  is,  perhaps,  the  best  in  a  matter  where  it  may 
be  said  more  reasonably  than  in  any  other,  that  there  is  no 
absolute  rule.  It,  moreover,  has  the  advantage  of  conform- 
i  ng  to  the  principles  laid  down  b}^  the  ancient  publicists  who 
founded  the  science."  According  to  this  view,  no  proceed- 
ings by  way  of  execution  of  judgment  can  be  taken  against 
the  person  of  the  minister,  or  against  any  of  his  property 
which,  by  the  rules  of  international  jurisprudence,  is  entitled 
to  the  privilege  of  exemption ;  in  other  words,  although  a 
minister  may  renounce  his  right  of  ex-territorialiti/,  he  cannot 
divest  himself  of  the  iiwiolahility  which  the  law  of  nations 
attaches  to  his  person  and  office. 

The  following  consequences  seem  to  result  from  this  dis- 
cussion :  1st,  If  a  minister  renounces  his  privilege  of  exemp- 
tion, and  submits  to  local  jurisdiction  by  appearing  in  a  civil 
action,  either  as  plaintiff  or  defendant,  and  judgment  be  ren- 
dered against  him,  he  is  bound  to  pay  it;  2d,  If  the  judg- 
ment be  in  his  favor,  and  the  other  party  appeal  to  a  higher 
tribunal,  he  must  submit  to  the  jurisdiction  of  appeal ;  3d, 
A  final  judgment  against  a  minister,  can  only  be  satisfied 
out  of  property  which  he  possesses  separate  and  distinct  from 
his  diplomatic  character,  and  no  proceedings  can  be  taken 
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against  his  person,  or  against  property  privileged  by  the  law 
of  nations.  ( Wheaton,  Mm.  Int.  Law,  pt.  3,  ch.  1,  §  15  ;  Vil- 
lefort,  Prwileges  Diplomatiques,  pp.  4-18 ;  Biquelme,  Derecho 
Pub.  Int.y  lib.  2,  cap.  Ad.,  §2 ;  Wildman,  Int.  Law,  vol.  1,  pp. 
93-103 ;  Heffter,  Droit  International,  §  42  ;  Bynkershoek,  de 
Foro  Legat.,  cap.  14,  §  13 ;  cap.  16,  §  2 ;  Merlin,  Repertoire, 
verb.  Ministre  Public,  sec.  5 ;  Vattel,  Droit  des  Gens,  liv.  4,  ch. 
8,  §1U.) 

§18.  feo/zc?,  of  criminal  jurisdiction.  This,  also,  involves 
two  classes  of  cases  :  1st,  Where  the  minister  is  charged  with 
crime  and  submits  to  be  judged  by  the  local  tribunals;  and 
2d,  "Where  he  appears  in  the  local  tribunals,  charging  another 
with  crime.  The  two  classes  of  cases  seem,  at  first  sight,  to 
be  very  different,  and  yet  their  result  may  be  nearly  the  same 
with  respect  to  the  inviolability  of  the  minister.  A  distinction, 
however,  must  be  drawn  in  the  second  class,  between  the 
case  where  the  minister  appears  simply  as  an  informer,  to 
give  notice  of  the  commission  of  a  crime  by  another,  and 
where  he  appears  as  a  civil  party  in  a  criminal  prosecution. 
In  the  former  case,  his  official  character  is  not  involved,  for 
he  is  no  party  to  the  judicial  proceedings  But  if  he  appears 
as  a  civil  party,  in  a  criminal  prosecution,  he  may  be  seri- 
ously compromised.  According  to  French  law,  if  the  accusa- 
tion be  declared  slanderous,  (calomnieuse)  he  is  liable  to  fine 
and  imprisonment.  Such  a  sentence,  if  attempted  to  be  car- 
ried into  execution,  necessarily  affects  the  invdolability  of  his 
official  character,  in  the  same  manner,  though  in  less  degree, 
than  where  he  himself  is  the  original  subject  of  the  criminal 
proceeding.  Wheaton,  in  speaking  of  the  right  of  a  minis- 
ter to  deliver  his  domestics  up  for  trial,  under  the  laws  of 
the  state  where  he  resides,  says,  he  may  do  this,  "  as  he  may 
renounce  any  of  the  privileges  to  which  he  is  entitled  by  the 
public  law."  Villefort  says  this  statement  is  not  only  incor- 
rect, but  entirely  unsupported  by  authorities.  Perhaps  he 
mistakes  the  meaning  of  Wheaton,  by  giving  too  literal  a 
construction  to  his  words.  If  the  latter  means  to  say  that  a 
public  minister  may  submit  himself  to  a  criminal  prosecution, 
which  involves  corporal  punishment,  disgrace  or  infamy,  and 
still  retain  his  official  position  as  the  representative  of  a  for- 
eign state,  he  is  evidently  in  error,  for  the  two  characters  are 
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utterly  incompatible.  How  could  the  government,  to  which 
he  is  accredited,  continue  its  official  intercourse  with  a  man 
which  its  tribunals  are  trying  as  a  criminal  under  its  laws  ? 
Again,  suppose  he  be  condemned,  and  the  sentence  be 
executed,  will  it  continue  to  recognize  him,  when  declared 
infamous,  or  immured  in  the  walls  of  a  prison  ?  But  if  Mr. 
Wheaton  means  to  say  that  a  public  minister  may  renounce 
his  official  character,  and,  having  ceased  to  be  the  represen- 
tative of  his  government,  deliver  himself  up  as  a  private  indi- 
vidual, for  trial  under  the  laws  of  the  state  where  he  resides, 
the  correctness  of  the  statement  will  not  be  disputed.  ( Yil' 
lefort,  Privileges  Diplomaiiques,  pp.  18-25 ;  Wheaton,  Elem. 
Int.  Law,  pt.  3,  ch.  1,  §§  15,  16 ;  Merlin^  Repertoire,  verb.  Min- 
istre  Public,  sec.  5  ;  Vattel,  Droit  des  Gens,  liv,  4,  ch.  8,  §  111 ; 
Payneval,  Inst,  du  Droit  de  la  Nat.,  etc.,  tome  1,  p.  325;  Helie^ 
Traite  de  r Instruction  Orim.,  tome  2,  ch.  4,  §  124 ;  Code  Penal, 
French,  Art,  373 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  2,  cap. 
Ad.,  §2;  Wildman,  Int.  Law,  vol.  1,  pp.  103-119;  Heffter, 
Droit  International,  §  42.) 

§19.  As  ministers  are  exempt  from  the  jurisdiction  of  the 
tribunals  of  the  country  where  they  reside,  whether  civil  or 
criminal,  the  question  has  often  been  dicussed,  how  are  they 
to  be  punished  for  their  offenses,  and  how  are  their  credi- 
tors to  obtain  justice?  The  answer  is  easily  deducible  from 
the  principles  already  discussed.  The  minister  is  the  officer 
of  the  state  which  he  represents,  and,  by  the  fiction  of  ex-terri- 
toriality,  he  is  considered  to  be  within  the  limits  of  his  own 
country.  His  state  is  responsible  for  his  acts  the  same  as 
if  committed  within  its  own  territory.  If  he  commit  an 
offense  upon  a  citizen  of  the  state  where  he  resides,  or  refuse 
to  do  justice  in  any  of  his  dealings,  the  injured  party  must 
submit  his  case  to  his  own  government,  which  will  demand 
satisfaction  and  redress  from  the  state  to  which  the  minister 
belongs.  For  offenses  against  the  laws  of  the  country  to 
which  he  is  accredited,  the  government  of  that  country  may 
not  only  dismiss  the  minister  and  send  him  out  of  the  coun- 
try, but  may  demand  justice  and  punishment  of  his  own 
country,  a  refusal  of  which  demand  will  constitute  a  suffi- 
cient cause  for  complaint,  and,  perhaps,  for  actual  hostilities. 
History  furnishes  numerous   cases  of  this  kind.     Thus,  the 
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Bishop  of  Ross,  ambassador  of  Mary  Queen  of  Scotts,  was 
banished  from  England  for  conspiring  against  the  sovereign, 
while  the  Duke  of  I^orfolk,  and  other  conspiritors,  were  tried 
and  executed.  It  is  true  that  the  crown  lawyers  deemed 
him  liable  to  a  penal  action,  but  the  correctness  of  their  opin- 
ion was  afterward  denied  by  Albericus  Gentilis,  Zouch,  Sir 
Robert  Cotton,  Blackstone,  and  other  eminent  English 
authorities.  Mendoza,  the  Spanish  ambassador  in  England, 
was  ordered,  in  1584,  to  depart  the  realm,  for  conspiring  to 
introduce  foreign  troops  and  dethrone  the  queen,  and  a  com- 
missioner was  sent  to  Spain  to  prefer  a  complaint  against 
him.  Again,  in  the  reign  of  James  L,  the  Spanish  ambassa- 
dors, Inoyosa  and  Colonna,  were  complained  ot  to  the  king 
of  Spain  for  a  scandalous  libel  on  the  Prince  of  Wales  and 
Duke  of  Buckingham,  but  allowed  to  depart  without  trial. 
In  1654,  De  Bass,  the  French  minister,  was  ordered  to  depart 
the  country  in  twenty-four  hours,  on  a  charge  of  conspiracy 
against  the  life  of  Cromwell.  In  1717,  the  Swedish  ambas- 
sador in  England,  was  arrested  and  his  papers  seized,  on  a 
charge  of  conspiring  against  the  king.  This  act  was  justi- 
fied solely  on  the  ground  of  necessity  for  self-defense.  In 
1718,  the  Prince  of  Cellamare,  Spanish  ambassador  in  France, 
was  arrested,  and  his  papers  seized,  under  the  same  charge, 
and  he  was  conducted,  under  a  military  escort,  to  the  fron- 
tier. In  neither  of  these  cases  was  any  attempt  made  to  try 
and  punish  the  minister,  nor  did  any  of  the  ambassadors 
from  other  courts  complain  of  an  infringemeut  of  the  privi- 
leges of  their  order,  though  a  protest  from  this  body  has 
always  been  usual  when  an  injury  has  been  done  to  any 
member  of  it  resident  at  the  same  court.  In  the  case  of 
Gyllenburg,  the  Spanish  ambassador,  Monteleone,  simply 
observed  that  he  was  sorry  some  other  way  than  the  arrest  of 
an  ambassador,  and  the  seizure  of  his  papers,  could  not  have 
been  fallen  upon  for  preserving  the  peace  of  the  kingdom. 
In  the  case  of  Da  Sa,  brother  of  the  Portugese  ambassador 
in  England,  charged,  in  1653,  with  being  accessory  to  a 
murder,  he  claimed  the  privileges  of  an  ambassador ;  but,  on 
examining  his  credentials,  it  was  found  that  he  was  simply 
promised  a  commission  at  a  future  time,  on  the  recall  of  his 
brother.     He  was  therefore  ordered  to  plead  to  the  indict- 
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ment.  It  was  generally  admitted  that  if  Da  Sa  had  actually 
been  an  ambassador,  he  would  not  have  been  liable  to  trial. 
At  that  time  the  laws  of  England  did  not  extend,  to  the  suite 
of  a  minister,  the  exemption  of  the  minister  himself  from 
the  jurisdiction  of  the  courts  of  the  country,  in  case  of  mur- 
der. It  is  now,  however,  generally  admitted,  that  the 
exemption  extends  to  all  the  officers  and  members  of  his 
household,  and  the  minister  and  his  government  must  be 
held  responsible  that  they  be  properly  punished  for  any 
offenses  they  may  commit.  ( Vattel,  Droit  des  Gens,  liv.  4, 
ch.  8,  §§  116 ;  Grotius,  de  Jut.  Bel.  ac  Pac,  lib,  2,  cap.  18, 
§  10 ;  Fhillimore,  On  Int.  Law,  vol.  1,  §§  159-171 ;  Ward, 
Hist.  Law  of  Nations,  vol.  2,  pp.  486,  et  seq. ;  Bynkershoek, 
de  Foro  Legatormn,  caps.  6,  et  seq. ;  Wicquefort,  CAmhassadeur, 
liv.  1,  §  29  ;  Martens,  Causes  Celehres,  tome  1,  pp.  139,  et  seq. ; 
Wildman,  Int.  Law,  vol.  1,  pp.  103-119 ;  Ileffter,  Droit  Inter- 
national, §§  204,  212-215 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  2, 
cap.  Ad.,  2  ;  Merlin,  Repertoire,  verb.  Ministre  Public,  sec.  5.) 
§  20.  But  if  the  dependents  of  a  foreign  minister  are  exempt 
from  local  jurisdiction,  who  is  to  punish  them  for  crimes,  and 
for  offenses  against  the  local  laws  ?  May  the  minister  him- 
self try,  and  punish  them  ?  Or  may  his  state  organize  a  tribu- 
nal, in  a  foreign  country,  for  that  purpose  ?  Or  may  the  min- 
ister arrest  and  send  them  home  for  that  purpose.  Or  should 
he  discharge  them  from  his  service,  and  deliver  them  up  for 
trial,  under  the  laws  of  the  state  where  he  resides  ?  These  are 
important  questions,  upon  which  there  has  been  some  diver- 
sity of  opinion  and  practice.  In  1603,  a  man  named  Com- 
baut,  one  of  the  retinue  of  the  Due  de  Sully,  the  French 
ambassador  at  London,  killed  an  Englishman  at  a  brothel. 
Sully  tried  the  offender  by  a  council  of  Frenchmen,  and 
condemned  him  to  death,  after  which  he  delivered  him  over 
to  the  English  authorities,  for  execution.  But  James  I.  par- 
doned the  culprit.  The  French,  however,  contended,  (and,  we 
think,  correctly,)  that,  although  King  James  might  refuse 
to  carry  the  sentence  into  execution,  or  might  remit  the 
execution  in  England,  yet,  as  Combaut  was  a  Frenchman, 
tried  and  condemned  by  a  French  tribunal,  the  English  king 
had  no  power  to  grant  him  a  pardon.  The  right  of  the  French 
authorities  to  try  and  condemn  in   England,  seems  not  to 
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have  been  questioned.  Hotman  mentions  two  cases  of  the 
exercise  of  this  power  by  ambassadors,  but  does  not  approve 
it.  One  was  that  of  the  Spanish  ambassador  at  Venice,  who 
hung  one  of  his  servants  from  the  window  of  his  own  hoteh 
The  other  was  that  of  a  French  ambassador  in  England, 
during  the  reign  of  Elizabeth,  who  executed  one  of  his  ser- 
vants for  committing  a  rape  upon  a  female  of  his  family.  In 
1657,  one  of  the  servants  of  M.  de  Thou,  the  French  ambas- 
sador in  Holland,  attempted  violence  upon  a  woman  in  La 
Haye.  He  was  arrested  by  a  patrol,  and  taken  to  the  guard- 
house. The  ambassador  demanded  his  release,  which  was 
acceded  to  immediately,  and  the  mioister  himself  inflicted 
punishment  upon  the  culprit.  The  Roman  ambassadors  pun- 
ished their  own  dependents,  because  they  were  slaves.  The 
earlier  writers  on  internatianal  law  conceded  the  same  right 
to  modern  ambassadors,  over  the  members  of  their  own  family 
and  their  servants,  at  least  to  the  extent  of  irons,  imprison- 
ment, and  any  corporal  punishment,  short  of  taking  life. 
Some  even  contended  for  their  right  to  punish  with  death, 
where  that  penalty  would  be  imposed  by  the  laws  of  the  min- 
ister's own  state.  But  more  recent  publicists  are  of  opinion 
that  the  minister  cannot  himself  try  or  punish  criminal 
offenses,  and  that  his  own  government  cannot  be  permitted 
to  organize  a  tribunal  for  that  purpose,  in  a  foreign  state. 
The  minister's  house  and  suite  are,  for  the  necessary  purposes 
of  his  mission,  to  be  regarded  as  without  the  territory  of  the 
state,  but  judicial  proceedings,  and  the  local  punishment  of 
crime,  are  not  the  necessary  appendages  of  diplomacy.  But 
may  not  the  minister  arrest  any  member  of  his  suite,  and 
send  him  home  for  trial  and  punishment;  and  if  so,  does  this 
power  include  the  sending  away  subjects  of  the  state  in  which 
the  minister  resides  ?  "Where  citizens  of  the  state  enter  the 
service  of  a  foreign  minister,  they  are  to  be  regarded  as  emi- 
grants from  their  own,  and  as  domiciled  in  a  foreign  country, 
and  consequently  as  beyond  the  jurisdiction  and  protection 
of  their  own  government.  With  respect  to  the  general  right 
to  arrest  and  send  home,  there  seems  to  be  no  objection,  if 
no  force  be  used.  But  the  minister  has  no  force  of  his  own 
for  this  purpose,  nor  can  he  require  the  foreign  state  to  assist 
him.     Moreover,  if  the  criminal  is  sent  to  another  countrv  for 
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trial,  much  difficulty  would  generally  result  in  procuring  the 
attendance  of  witnesses,  and  in  proving  the  offense  or  crime, 
even  where  jurisdiction  could  be  taken  of  the  case  of  crime 
committed  within  another  state.  It,  therefore,  seems  to  be 
the  preferable  mode,  as  a  general  rule,  where  an  employe  or 
minister  violates  the  laws  of  the  state  in  which  he  resides,  to 
deliver  him  for  trial  and  punishment  by  the  laws  which  he 
has  violated.  There  are  exceptional  cases,  where  the  minister 
would  be  justilied  in  refusing  to  make  such  surrender,  and 
in  demanding  an}^  such  person  from  the  local  authorities.  As 
already  remarked,  a  minister  is  held  responsible,  to  a  certain 
extent,  for  the  conduct  of  his  dependents,  and  if  he  neglect 
to  provide  for  their  punishment  under  the  laws  of  his  own 
country,  or  to  dismiss  them  from  his  service,  and  deliver  them 
up  to  the  local  tribunals,  he  is  necessarily  regarded  as  either 
the  instigator  or  defender  of  the  offenses  or  crimes  which  they 
commit.  Such  a  course  of  conduct,  on  his  part,  may  consti- 
tute a  sufficient  cause  for  his  dismissal.  It  was  on  this  ground 
that  the  President  of  the  United  States,  in  1856,  revoked  the 
exequatur  of  the  British  consul  at  JSTew  York.  It  was  not 
alleged  that  the  consul  had  himself  been  guilty  of  engaging 
in  the  enlistment  of  British  troops  within  the  limits  of  the 
United  States,  but  that  the  offense  had  been  committed  by 
his  secretary,  with  his  knowledge,  and  even  in  his  presence, 
and  that  he  had  neither  punished  nor  dismissed  his  subordi- 
nate, nor  had  he  even  disavowed  the  acts  of  that  subordinate. 
But,  as  already  stated,  the  secretary  of  legation,  and  other 
functionaries  of  embassy,  are  sometimes,  in  a  measure,  inde- 
pendent of  the  minister,  and  have  the  right  of  inviolahiliti/  due 
to  representatives  of  their  own  state.  In  such  cases,  the  min- 
ister can  neither  dismiss  tliem  from  the  legation,  nor  can  he 
divest  them  of  their  diplomatic  immunity,  so  as  to  render 
them  justiciable  by  the  local  tribunals.  The  government 
against  which  the  offense  is  committed,  must,  therefore,  seek 
its  redress  from  the  state  by  which  such  diplomatic  agents 
are  appointed,  and  which  is  to  be  held  responsible  for  their 
good  conduct.  ( Villefort,  Privileges  Diplomatique,  pp.  25-31 ; 
Cong.  Doc,  S4tth  Congress,  1st  Sess.  H.  R.,  Ex.  Doc.  No.  107; 
Rutherforth,  Institutes,  b.  2,  ch.  9,  §  20  ;  Kluber,  Droit  des  Gens 
Mod.,  §§  212-214 ;  Leelerc,  Hisioire  des  Provinces  Unis,  liv.  1 
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t.  2,  p.  378  ;  Hvber,  De  Jure  Civitatis,  liv.  3,  sec.  3,  cap.  2 ; 
Hayneval,  Instiiuiiones,  etc.,  liv.  2,  ch.  1-i,  and  App.  2  ;  Hotman, 
Traite  de  V Amhassadeur,  ch.  3,  p.  71 ;  Ward,  History  Law  of 
Nations,  vol.  2,  pp.  486,  et  seq. ;  Home,  On  Diplomacy,  sec.  3; 
Merlin,  Repertoire,  verb.  Ministre  Public,  sees.  5,  6 ;  Garden, 
De  Diplomatic,  liv.  5,  §  21 ;  Heffter,  Droit  International,  §  216  ; 
Burlamuqui,  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4,  cli.  15 ; 
Gardner,  Institutes,  pp.  498,  et  seq. ;  Vattel,  Droit  des  Gens,  liv. 
4,  ch.  9,  §§  124,  et  seq. ;  Wheaton,  Elem.  Int.  Law,  pt.  3,  ch. 
1,  §16;  Bynkershoek,  De  Foro  Legal.,  caps.  15,  20;  Bello,De- 
recho  Internacional,  pt.  3,  cap.  1,  §  3.) 

§  21  In  case  of  crime  committed  in  the  house  ot  a  foreign 
minister,  or  by  one  of  his  suite,  and  the  accused  be  given  up 
to  be  tried  by  the  local  authorities,  as,  also,  in  cases  of  crime 
committed  by  others,  it  not  unfrequently  happens  that  the 
only  or  most  important  witnesses  are  the  minister,  his  family, 
his  employes,  or  members  of  his  legation.  But  if  such  per- 
sons are  entirely  exempt  from  local  jurisdiction,  how  can 
their  evidence  be  taken?  —  if  they  refuse  to  give  it,  must  the 
guilty  escape  unpunished  ?  It  is  true  that  they  cannot  be  com- 
pelled to  appear  and  give  testimony  in  such  cases,  unless  the 
right  of  compulsion  be  secured  by  treaty  stipulations ;  never- 
theless, modern  custom  has  established  the  practice,  that 
where  the  deposition  of  a  minister,  or  of  any  person  attached 
to  his  suite,  is  required  in  the  courts  of  the  country  wherein 
the  minister  resides,  the  secretary,  or  minister  of  foreign 
affairs,  requests  the  minister  to  appear,  or  to  cause  the  person 
summoned  to  appear,  before  some  competent  authority,  have 
their  depositions  taken,  and  in  due  form  communicated  to 
the  authority  which  made  the  request.  In  most  cases,  the 
depositions  are  taken  before  the  secretary  of  their  own  lega- 
tion. In  criminal  trials,  the  laws  of  some  countries  require 
that  the  testimony  be  given  before  the  court,  and  in  presence 
of  the  accused.  In  such  cases,  the  foreign  office  requests  the 
personal  attendance  of  the  minister,  or  person  summoned,  at 
the  time  and  place  designated.  To  refuse  to  comply  with 
such  request,  without  good  and  substantial  reasons,  is  now 
regarded  as  discourteous  and  disrespectful  to  the  government 
which  makes  it,  and  may  justify  the  dismissal  of  such  minis- 
ter.    In  1856,  the  government  of  the  United  States  of  Amer- 
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ica  requested  the  recall  of  the  minister  of  the  Netherlands, 
for  having  refused  to  appear  before  the  court,  in  the  city  of 
Washington,  to  give  his  testimony  in  a  criminal  cause  which 
was  then  pending,  and  in  which  this  minister  was  a  most 
important  witness.  There  may,  however,  be  cases  where  the 
minister  would  be  fully  justified  in  declining  to  accede  to 
such  a  request.  For  instance,  if  the  court  should  be  so 
wanting  in  dignity  and  character  as  to  permit  its  officers  and 
attorneys  to  annoy  witnesses,  by  unnecessarily  prolonged 
cross-examinations,  and  by  questions  irrelevant  and  insulting 
to  the  witness  or  to  his  government,  a  minister  would  unques- 
tionably be  justified  in  declining  to  appear  himself,  or  to 
direct  the  appearance  of  any  of  his  suite  before  such  a  tribu- 
nal. A  court  which  allows  such  license,  with  respect  to  ordi- 
nary witnesses,  forfeits  its  own  dignity  and  character ;  but 
when  it  is  permitted  toward  officials  of  foreign  states,  it  is 
also  guilty  of  disrespect  to  such  states,  and  violates  the  law 
of  international  comity.  {Home,  On  Diplomacy^  sec.  3,  §  25; 
Marcy,  Letter  to  American  Minister  to  the  Netherlands,  Cong. 
Doc  ;  Gardner,  Institutes,  p.  502.) 

§  22.  The  independence  of  a  public  minister  would  be 
very  imperfect,  if  the  house  in  which  he  lived,  and  his  per- 
sonal eftects  or  moveables,  were  not  entirely  exempt  from 
the  local  jurisdiction.  Otherwise,  he  might  be  disturbed 
under  a  thousand  pretences,  his  papers  searched,  his  secrets 
discovered,  and  his  person  exposed  to  insults.  Hence,  his 
house  is  inviolable,  and  cannot  be  entered  without  his  per- 
mission, by  police,  custom-house,  or  excise  officers,  nor  can 
troops  be  quartered  in  it.  For  the  same  reasons,  his  coaches 
and  carriages  are  usually  exempt  from  all  local  jurisdiction 
and  examination.  But  the  abuse  of  this  privilege,  on  the 
part  of  ministers,  by  making  their  houses  an  asylum  for  fugi- 
tives from  justice,  and  their  carriages  a  means  of  effecting 
the  escape  of  guilty  persons,  has  caused  it  to  be  very  much 
restrained  by  the  municipal  laws  of  some  countries,  sanc- 
tioned, in  some  degree,  by  the  tacit  consent  of  other  nations. 
On  this  subject  Yattel  remarks,  that  "an  ambassador's  house, 
being  independent  of  the  ordinary  jurisdiction,  no  magis- 
trate, justices  of  the  peace,  or  other  subordinate  officers,  are 
in  any  case  to  enter  it  by  their  own  authority,  or  to  send  any 
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of  their  instruments,  unless  it  be  on  an  occasion  of  pressing 
necessit}^  where  the  public  welfare  is  in  danger,  and  which 
admits  of  no  delay.     Whatever  concerns  a  point  of  such 
weight  and  delicacy ;  whatever  affects  the  right  and  glory  of 
a  sovereign  power;  whatever  may  embroil  the  state  with 
that  power,  is  to  be  laid  immediately  before  the  sovereign, 
and  regulated  by  himself,  or  on  his  orders,  by  his  council  of 
state.     Thus,  a  sovereign  is  to  determine  how  far  the  right 
of  asylum,  which  an  ambassador  attributes  to  his  house,  is 
to  be  regarded ;  and  if  the  delinquent  be  such  that  his  deten- 
tion or  punishment  is  of  great  importance  to  the  state,  the 
prince  ia  not  to  be  withheld  by  the  consideration  of  a  privi- 
lege which  was  never  given  for  the  detriment  and  ruin  of 
states."     Thus,  when  the  Duke  of  Ripparda,  in  1726,  took 
shelter  in  the  house  of  the  English  ambassador,  Lord  Har- 
rington, the  council  of   Castile  decided  that  he  might  be 
taken   out  of  it,  even   by  force,  for,  otherwise,  what  was 
intended  for  the  benefit  of  sovereigns  would  turn  to  the 
ruin  and  destruction  of  their  authority.     The  Marquis  of 
Fontenay,  French  ambassador  at  Eome,  sheltered  certain 
]N"eapolitan  exiles  and  rebels,  and  attempted  to  take  them 
out  of  Rome  in  his  coaches ;  but  the  coaches  were  stopped  at 
the  gates  and  the   Neapolitans  conveyed   to   prison.     The 
ambassador  sharply  complained  of  this,  but  the  Pope  answered 
him :  "  That  he  had  given  orders  for  seizing  those  whose 
escape  the  ambassador  had  favored ;  that  since  he  took  the 
liberty  of  protecting  villains  and  criminals  of  all  kinds  within 
the  ecclesiastical  state,  he,  who  was  sovereign,  should  at  least 
be  allowed  to  lay  hold  of  them  again,  whenever  they  could 
be  met  with,  as  the  rights  and  'privileges  of  ambassadors  were 
not  to  he  carried  to  such  a  hight."     In  1747,  a  Swedish  mer- 
chant, named  Springer,  accused  of  high  treason,  took  refuge 
in  the  hotel  of  the  English  ambassador  at  Stockholm.     The 
ambassador  at  first  refused  to  surrender  him ;  but  after  the 
Swedish  government  had  surrounded  his  house  with  troops, 
searched  everybody  who  entered  it,  and  caused  his  carriage, 
when  he  left  the  hotel,  to  be  followed  by  a  guard,  he  sur- 
rendered Springer,  under  a  protest  as  to  the  violence  done 
to  his  ambassadorial  privilege.     England  demanded  repara- 
tion, but  Sweden  steadily  refused  it,  and  the  ambassadors  of 
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the  two  governments  were  mutually  withdrawn.      Philli- 
more,  the  English  author,  commenting  upon  this  case,  says : 
"  It  seems  clear  that  the  conduct  of  Sweden  was  in  accord- 
ance with  the  principles  of  international  law."     (  Vattel^  Droit 
des  Gens,  liv.  4,  ch.  9,  §§  113-115 ;  Martens,  Precis  du  Droit 
des  Gens,  §  217 ;  Kluher,  Droit  des  Gens  Mod.,  pt.  2,  tit.  2,  ch. 
3,  §  210 ;    Toucey,  Opinions   U.  S.  Atfys.  Gent.,  vol.  5,  p.  70  ; 
Wheaton,  Elnfi.  Int.  Law,  pt.  3,  ch.  1,  §  17 ;  Home,  On  Diplo- 
macy, sec.  3,  §§  30,  31 ;  Phillimore,  On  Int.  Law,  vol.  2,  §§  180, 
204,  205 ;  Martens,  Quide  Diplomatique,  §§  23-27  ;  Garden,  De 
Diplomatie,  liv.  5,  §  23 ;  Foelix,  Droit  Int.  Prive,  §§  211-213  ; 
Heffter,  Droit  International,  §§  212,  217  ;  Bello,  Derecho  Inter- 
nacional,  pt.  3,  cap.  1,  §  3 ;  Piquelme,  Derecho  Pub.  Int.,  lih.  2, 
cap.  Ad.,  2 ;  Merlin,  Repertoire,  verb.  Ministre  Public,  sec.  5.) 
§  23.  But  the  real  property  of  a  minister,  other  than  his 
dwelling  situate  within  the  territory  of  the  government  to 
which  he  is  accredited,  and  the  personal  property  of  which 
he  may  be  possessed,  as  a  merchant,  or  private  person,  carry- 
ing on  trade  or  other  business,  or  in  a  fiduciary  character  as 
an  executor,  etc.,  are  not  exempt  from  the  operation  of  the 
local  laws  and  local  jurisdiction.     The  reason  of  this  is,  that 
the  minister  does  not  hold  such  lands  and  goods  by  virtue  of 
his  of&ce ;  they  are  not  annexed  to  his  person  so  as,  like  him- 
self, to  be  reputed  out  of  the  territory.     Every  dispute  or  suit 
respecting  them,  must  be  carried  on  in  the  tribunals  of  the 
country,  and  they  are  subject  to  the  ordinary  process  and 
proceedings  of  the  courts,  even  of  attachment  and  seizure. 
But,  as  already   remarked,  the  house  in  which  he  lives,  his 
carriages,  furniture  and  personal  property,  connected  with  his 
embassy,  are  excepted  from  the  rule.     And  in  sueing  a  min- 
ister, or  serving  other  process  of  a  court,  in  relation  to  real 
estate,  other  than  his  dwelling,  or  to  personal  property  which 
has  no  relation  to  the  embassy,  the  minister  is  summoned 
and  proceeded  against  in  the  same  manner  as  an  absent  per- 
son, he  being  reputed  out  of  the  country,  and  his  independ- 
ence does  not  permit  any  immediate  address  to  his  person  in 
an  authoritative  manner,  such  as  sending  an  officer  of  a  court 
of  justice  to  him.    This  question  is  very  clearly  discussed  by 
Vattel,  as  follows :  "  What  has  no  affinity  with  his  (the  minis- 
ter's) functions  and  character,  cannot  partake  of  the  privi- 


Gh.  IX.— Public  Ministers.  227 

leges  derived  only  from  his  fuDctions  and  character.  Should, 
then,  a  minister,  as  it  has  been  often  seen,  engage  in  trade, 
all  the  effects,  goods,  money,  and  debts,  active  and  passive, 
belonging  to  his  commerce,  come  within  the  jurisdiction  of 
the  country.  And  though  these  process  cannot  be  directly 
addressed  to  the  minister's  person,  by  reason  of  his  indepen- 
dency, he  is,  by  the  seizing  of  the  effects  belonging  to  his  com- 
merce, indirectly  brought  to  a  necessity  of  answering  by  such 
seizure.  The  abuses  arising  from  a  contrary  practice  are  mani- 
fest." ( Vattel,  Broil  des  Gens,  liv.  4,  ch.  8,  §§  114, 115  ;  Grotius, 
de  Jut.  Bel.  ac  Pac,  lib.  2,  cap.  18,  §  9 ;  Bynkershoek,  de  Foro 
Legal,  cap.  16,  §  6  ;  Phillimore,  Onlnl.  Law,  vol  2,  §§  180, 181; 
Miruss,  Das  Lurop.  Gesandschaflsrechl,  §  343 ;  Kluber,  LJurop. 
Volkerrechl,  §  210  ;  Garden,  De  Diplomalie,  liv.  5,  §§  18,  et  seq.; 
Martens,  Precis  du  Droit  des  Gens,  §  217 ;  Merlin,  Repertoire, 
verb.  Ministre  Public,  sec.  5  ;  Foelix,  Droit  Int.  PrivL,  §  216 ; 
Heffter,  Droit  International,  §§  215,  217  ;  Bello,  Derecho  Inter- 
nacional,  pt.  3,  cap.  1,  §  3  ;  Riquelme,  Derecho  Pub.  Int.,  lib.  2, 
cap.  Ad.,  2.) 

§  24.  The  minister's  person,  and  personal  effects,  are  not 
liable  to  assessment  and  taxation.  But  his  real  property, 
and  his  movables,  (not  connected  with  his  mission  or  embassy) 
are  all  subject  to  taxation,  according  to  the  municipal  laws 
of  the  country.  By  the  usage  of  most  nations,  he  is  exempt 
from  the  payment  of  duties  on  the  importation  of  articles  for 
his  own  personal  use,  and  that  of  his  family.  But  this  latter 
exemption  is  sometimes  limited  to  a  fixed  sum  per  annum, 
or  during  the  continuance  of  the  mission.  The  government 
to  which  the  minister  is  accredited,  and  of  the  country 
through  which  he  may  pass,  has  a  right  to  adopt  and  enforce 
all  necessary  rules  for  the  protection  of  its  revenue  from 
impositions  and  fraud,  under  the  guise  of  importations  or 
exportations,  by  foreign  ministers  or  their  dependents. 
Hence,  goods  purporting  to  be  the  personal  effects  of  a  min- 
ister, or  for  the  private  use  of  himself  and  family,  cannot 
claim  a  free  passage  through  the  custom  houses,  even  where, 
by  usage,  they  are  exempted  from  duty.  Sometimes  regular 
duties  are  exacted  at  ports  of  entry,  and  the  sums  so  paid  are 
reimbupsed  to  the  minister,  direct  from  the  national  treasury, 
and,  in  other  cases,  the  goods  are  placed  under  the  custom 
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house  seals,  and  transported  to  his  residence  under  the  direc- 
tion of  custom  house  officers.  The  language  of  Yattel,  on 
this  point,  is  very  clear  and  just.  "Among  those  rights," 
says  he,  "  that  are  not  necessary  to  the  success  of  embassies, 
there  are  some  likewise  not  founded  on  a  general  consent  of 
nations,  but  which  are,  nevertheless,  by  the  custom  of  several 
countries,  annexed  to  the  character.  Such  is  the  exemption 
from  the  duties  of  importation  and  exportation  for  things 
which  come  into  a  country  for  a  foreign  minister,  or  which 
he  sends  out.  There  is  no  necessity  for  him  to  be  distin- 
guished in  this  respect,  since,  by  paying  these  duties,  he  would 
not  be  the  less  able  to  discharge  his  functions.  If  the  sover- 
eign is  pleased  to  exempt  him  from  them,  it  is  a  civility  which 
the  minister  could  not  claim  by  any  right,  no  more  than  that 
his  baggage,  or  any  chests,  etc.,  which  he  sends  for  from 
abroad,  shall  not  be  searched  at  the  custom  house.  Thomas 
Chaloner,  the  English  ambassador  in  Spain,  sent  home  a 
bitter  complaint  to  Queen  Elizabeth,  his  mistress,  that  the 
custom  house  officers  had  opened  his  trunks  in  order  to  search 
them.  But  the  Queen  returned  him  for  answer,  that  an 
ambassador  was  to  put  up  with  everything  that  did  not  directly 
offend  the  dignity  of  his  sovereign.''  So,  while  the  ambassador 
is  exempt  from  the  capitation  tax,  and  every  personal  imposi- 
tion relating  to  the  character  or  quality  of  a  subject  of  the 
state,  he  is  expected  to  pay  tolls,  postage,  etc.,  and  the  ordi- 
nary duties  imposed  on  the  goods  and  provisions  he  may 
use.  ( Vattel,  Droit  des  Gens,  liv.  4,  ch.  7,  §  105 ;  ch.  9  §  117  ; 
Wheaton,  Elem,  Int.  Law,  pt.  3,  ch.  1,  §  18  ;  Martens,  Precis 
du  Droit  des  Gens,  liv.  7,  ch.  5,  §  220  ;  Martens,  Guide  Diplo- 
matique, §§  31,  32 ;  Merlin,  Repertoire,  verb.  Ministre  Public, 
sec.  5 ;  Home,  On  Diplomacy,  sec.  3,  §  29 ;  Phillimore,  On  Int. 
Law,  vol.  2,  §  202  ;  Garden,  De  Diplomatic,  liv.  5,  §  22 ;  Foe- 
lix.  Droit  Int.  Prive,  §§  211-216 ;  Heffter,  Droit  International, 
§§  215,  217  ;  Bello,  Derecho  Internacional,  pt.  3,  cap.  1,  §  3 ; 
Hiquelme,  Derecho  Pub.  Int.,  liv.  2,  cap.  Ad.,  §  2.) 

§  25.  A  minister,  resident  in  a  foreign  country,  is  entitled 
to  the  privilege  of  religious  worship  according  to  the  pecu- 
liar forms  of  his  own  faith,  although  it  may  not  be  generally 
tolerated  by  the  laws  of  the  state  to  which  he  is  accredited. 
But  this  right  is,  in  strictness,  confined  to  his  own  residence ; 
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he  can  do  what  he  pleases  within  his  own  walls,  and  nobody 
has  a  right  to  object  or  interfere.  "  But  if  the  sovereign  of  the 
country  where  he  resides,  has  good  reasons  for  not  per- 
mitting him  to  exercise  his  religion  in  a  manner  any  way 
public,  this  sovereign  is  not  to  be  blamed,  much  less  accused 
of  ofiending  against  the  law  of  nations."  This  limitation, 
which  Vattel  has  placed  on  the  right  of  religious  worship,  is 
approved  by  other  text-writers,  although,  at  this  day,  no  civil- 
ized country  refuses  ambassadors  this  free  exercise,  except  so 
far  as  it  might  interfere  with  municipal  police  regulations 
for  maintaining  public  order.  "  The  increasing  spirit  of 
religious  freedom  and  liberality,"  says  Wheaton,  "  has  gradu- 
ally extended  this  privilege  to  the  establishment,  in  most 
countries,  of  public  chapels,  attached  to  the  different  foreign 
embassies,  in  which  not  only  foreigners  of  the  same  nation, 
but  even  natives  of  the  country  of  the  same  religion,  are 
allowed  the  free  exercise  of  their  peculiar  worship.  This 
does  not,  in  general,  extend  to  public  processions,  the  use 
of  bells,  or  other  external  rights  celebrated  beyond  the  walls 
of  the  chapel."  Privileges  of  this  nature  are  usually  mat- 
ters of  treaty  stipulations.  ( Wheaton,  Elem,  Int,  Law,  pt.  3, 
ch.  1,  §  21;  Vattel,  Droit  des  Gens,  liv.  4,  ch.  7,  §  104;  Klu- 
her.  Droit  des  Gens  Mod,,  pt.  2,  tit.  2,  ch.  3.  §§  215-216 ; 
Martens,  Precis  du  Droit  des  Gens,  §§  222-226;  Home,  On 
Diplomacy,  sec.  3,  §  32;  Phillimore,  On  Int,  Law,  vol.  2, 
§§  207-210 ;  Martens,  Guide  Diplomatique,  §  35 ;  Garden,  De 
Diplomatic,  liv.  5,  §  24 ;  Heffter,  Droit  International,  §  213 ; 
Bello,  Derecho  Internacional,  pt.  3,  ca-p.  1,  §  3 ;  Merlin,  Reper- 
toire, verb,  Ministre  Public,  sec.  5.) 

§  26.  Every  diplomatic  agent,  in  order  to  be  received  in 
that  character,  and  to  enjoy  the  privileges  and  honors  attached 
to  his  rank,  must  be  furnished  with  a  letter  of  credence.  Such 
letter  usually  states  the  general  object  of  the  mission  or 
appointment,  the  official  character  of  the  agent,  and  requests 
that  full  faith  and  credit  may  be  given  to  his  acts  and  deeds, 
as  such  agent  of  his  government.  The  execution  of  this  let- 
ter depends  upon  the  municipal  Ietvs  of  the  state  issuing  it, 
and  upon  the  official  rank  of  the  agent.  In  the  case  of  minis- 
ters of  the  first  three  classes,  the  letter  is  usually  signed 
by  the  sovereign  or  chief  magistrate  of  th6   state  which 
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sends  them,  and  is  addressed  to  the  sovereign  or  chief 
magistrate  of  the  state  to  which  they  are  delegated.  In 
the  case  of  subordinate  agents,  it  is  usually  addressed  by  the 
minister  or  secretary  of  foreign  affairs,  to  the  department  of 
foreign  affairs  of  the  other  government.  ( Wheaton,  Elem. 
Int.  Law,  pt.  3,  ch.  1,  §  7 ;  Martens,  Precis  du  Droit  des  Gens, 
§  202 ;  Wicquefort,  de  VAmhassadeur,  liv.  1,  §  15 ;  Martens, 
Guide  Diplomatique,  §  18  ;  Home,  On  Diplomacy,  sec.  2,  §  15; 
Phillimore,  On  Int.  Law,  vol.  2,  §  229 ;  Heffter^  Droit  Inter- 
national, §§  200,  et  seq. ;  Bello,  Derecho  Internacional,  pt.  3, 
cap.  1,  §  5 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  2,  tit.  2,  cap. 
Ad.,  1 ;  Rayneval,  Institutions,  etc..  Appendix  I^o.  2 ;  Real, 
Science  du  Gouvernement,  tome  5,  p.  287.) 

§  27.  The  full  power  authorizing  the  minister  to  negotiate 
is  sometimes  inserted  in  the  letter  of  credence,  but  it  is  more 
usually  drawn  up  in  the  form  of  letters  patent.  In  general, 
ministers  sent  to  a  congress  or  convention  of  nations,  are 
not  furnished  with  a  letter  of  credence,  but  with  letters  pat- 
ent, or  a  full  power,  of  which  they  reciprocally  exchange 
copies  with  each  other  on  the  assembling  of  the  congress. 
But  a  full  power  to  negotiate  does  not  necessarily  bind  the 
state  to  the  treaty  which  may  be  signed  by  the  minister  under 
such  power.  It  not  unfrequently  happens  that  the  power  of 
ratifying  or  rejecting  a  treaty,  is  vested  in  other  authorities 
than  that  which  conferred  the  power  to  negotiate.  Thus,  in 
the  United  States,  the  power  to  negotiate  is  conferred  by 
the  President,  but  no  treaty  is  binding  till  confirmed  by  two- 
thirds  of  the  senate.  ( Wheaton,  Elem.  Int  Law,  pt.  3,  ch.  1, 
§  8  ;  Martens,  Precis  du  Droit  des  Gens,  §  204 ;  Wicquefort,  de 
VAmhassadeur,  liv,  1,  §  16  ;  Martens,  Guide  Diplomatique,  §  19  ; 
Home,  071  Diplomacy,  sec.  2,  §17;  Phillimore,  On  Int.  Law, 
vol.  2,  §  230.) 

§  28.  The  instructions  of  a  minister,  from  his  own  govern- 
ment, are  for  his  own  direction  only,  and  are  not  to  be  com- 
municated to  the  government  or  congress  to  which  he  is 
delegated.  He  cannot  be  compelled  to  show  them.  He, 
however,  may  be  directed  by  his  own  government  to  com- 
municate them  either  partially  or  in  extenso,  or  it  may  be  left 
to  his  own  discretion  to  communicate  them  or  not,  as  he  may 
deem  expedient.     But,  without  such  permission,  specially 
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given,  diplomatic  instructions  are  always  regarded  as  confi- 
dential communications,  with  the  contents  of  which  the  gov- 
ernment to  which  he  is  credited  has  no  right  to  be  made 
acquainted.  Instances  have  occurred  where  ignorant  and 
unskillful  ministers  have  communicated  such  instructions 
without  authority,  to  the  embarrassment  and  injury  of  their 
own  government.  ( Wheaton^  Elem.  Int.  Law,  pt.  3,  ch.  1, 
§  9 ;  Martens,  Guide  Diplomatique,  §  20  ;  Home,  On  Diplomacy, 
sec.  2,  §  16  ;  Wicquefort,  V Amhassadeur,  liv.  1,  §14 ;  Phillimore, 
On  Int.  Law,  vol.  2,  §  227;  Garden,  De  Diplomatic,  liv.  5,  §  12; 
Bello,  Derecho  Internacional,  pt.  3,  cap.  1,  §  5.) 

§  29.  It  is  the  duty  of  every  diplomatic  agent,  on  his  arrival 
at  his  destined  post,  to  notify  the  government  to  which  he  is 
accredited.  In  case  of  a  minister  of  one  of  the  higher  classes, 
he  is  furnished  with  a  duly  authenticated  copy  of  his  letter 
of  credence,  which  is  delivered  to  the  minister  of  foreign 
afiairs,  requesting  an  audience  of  the  sovereign  or  chief  mag- 
istrate of  the  state,  for  the  purpose  of  delivering  the  original 
letter  of  credence.  Charges  d'affaires,  and  other  subordi- 
nate agents,  notify  their  arrival  to  the  minister  of  for- 
eign afiairs  by  letter,  at  the  same  time  requesting  an  audi- 
ence of  the  minister  for  the  purpose  of  delivering  their  letters 
to  him.  ( Wheaton,  Mem.  Int.  Law,  pt.  3,  ch.  1,  §  11 ;  Martens, 
Guide  Diplomatique,  §  42  ;  Home,  On  Diplomacy,  sec.  5,  §  39  ; 
Phillimore,  On  Int.  Law,  vol  2,  §  232 ;  Bello,  Derecho  Interna- 
cional, pt.  3,  cap.  1,  §  6 ;  Heffier,  Droit  International,  §  218 ; 
Merlin,  Repertoire,  verb.  Ministre  Public,  sec.  4.) 

§  30.  The  ceremony  of  solemn  entry,  which  was  formerly 
practiced  with  respect  to  ambassadors  and  other  ministers 
of  the  first  class,  is  now  usually  dispensed  with,  and  they  are 
received  in  a  private  audience  in  the  same  manner  as  other 
ministers.  On  their  presentation,  by  the  minister  of  foreign 
affairs,  they  usually  deliver  their  original  letter  of  credence, 
(which  is  returned  to  them,)  and  pronounce  a  short  compli- 
mentary discourse,  which  is  replied  to  by  the  sovereign,  or 
chief  of  the  state,  to  whom  they  are  presented.  Such  pre- 
sentation and  reception  is  a  sufficient  acknowledgement  of 
their  official  character  to  enable  them  to  enter  on  their  func- 
tions. Each  court  has  its  particular  ceremonial  for  the  pre- 
sentation and  reception  of  foreign  ministers,  which  such 
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ministers  conform  to  as  a  matter  of  etiquette.  {Wheaton, 
JElem.  Int.  Laiv,  pt.  3,  ch.  1,  §  12  ;  Martens,  Ghtide  Diplomatique, 
§  42 ;  Fhillimore,  On  Int.  Law.,  vol.  2,  §  232 ;  Home,  On  Diplo- 
'plomacy^  sec.  5,  §  39;  Garden,  De  Diplomatie,  liv.  5,  §§7,  8; 
Bello,  Derecho  Internacional,  pt.  3,  cap.  1,  §  6 ;  Heffter,  Droit 
International,  §  218  ;  Merit, i,  Repertoire,  verb.  Ministre  Public, 
sec.  4.) 

§  31.  Although  the  minister's  character  is  not  declared  in 
its  whole  extent,  so  as  to  secure  to  him  the  enjoyment  of  all 
his  rights,  till  he  has  had  his  audience  and  been  acknowledged 
and  admitted  by  the  chief  authority  of  the  state  to  which  he 
is  accredited,  he  is,  nevertheless,  under  the  protection  of  the 
law  of  nations  from  the  date  of  receiving  his  letter  of  cre- 
dence, or  official  document  of  appointment.  In  passing 
through  the  country  to  which  he  is  sent,  in  order  to  reach 
his  destined  post,  he  only  requires,  in  time  of  peace,  a  pass- 
port from  his  own  government,  certifying  to  his  official  char- 
acter. But  in  time  of  war,  he  must  be  provided  with  a  safe 
conduct,  or  passport,  from  the  government  of  the  state  with 
which  his  own  country  is  in  hostility,  to  enable  him  to  travel 
securely  through  its  territories.  A  refusal  to  give  such  safe 
conduct  is  a  virtual  refusal  to  receive  or  admit  such  minis- 
ters. "If  they  undertake,"  says  Yattel,  "to  pass  privately, 
and  without  permission,  into  places  belonging  to  their  mas- 
ter's enemy,  they  are  liable  to  be  arrested ;  and  of  this,  the 
last  war  furnished  a  signal  instance.  An  ambassador  of 
France,  going  to  Berlin,  by  the  imprudence  of  his  guides, 
took  his  way  through  a  village  within  the  electorate  of  Hano- 
ver, of  which  the  sovereign,  the  king  of  England,  was  at 
war  with  France.  He  was  arrested,  and  afterward  sent  over 
to  England.  As  his  Britanic  Majesty  had  herein  only  made 
use  of  the  rights  of  war,  neither  the  court  of  France  nor  that 
of  Prussia,  complained  of  it."  {Vattel,  Droit  des  Gens,  liv.  4, 
ch.  7,  §  85 ;  Wheaton,  Elem.  Int.  Law,  pt.  3,  ch.  1,  §  10  ;  Mar- 
tens, Guide  Diplomatique,  §  22 ;  Flassan,  Hist.  Dip.  Fran.,  tome 
5,  p.  246  ;  Home,  On  Diplomacy,  sec.  2,  §  19  ;  Wildman,  Int. 
Law,  vol.  1,  p.  119  ;  Bynkershoek,  Foro  Legataruyn,  cap.  9  ; 
Merlin,  Repertoire,  verb.  Ministre  Public,  sec.  5;  Riquelme, 
Derecho  Pub.  Int.,  lib.  2,  tit  2,  cap.  Ad.,  2 ;  Real,  Science  du 
Gouvemement,  tome  2,  p.  297.) 
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§  32.  In  passing  through  the  territory  of  a  friendly  state, 
other  than  that  of  the  government  to  which  he  is  accredited, 
a  public  minister,  or  other  diplomatic  agent,  is  entitled  to  the 
respect  and  protection  due  to  his  official  character,  though 
not  invested  with  all  the  privileges  and  immunities  which  he 
enjoys  in  the  country  to  whose  government  he  is  sent.  He 
has  a  right  of  innocent  passage  through  the  dominions  of  all 
states  friendly  to  his  own  country,  and  to  the  honors  and  pro- 
tection which  nations  reciprocally  owe  to  each  other's  diplo- 
matic agents,  according  to  the  dignity  of  their  ra,nk  and  offi- 
cial character.  If  the  state  through  which  he  purposes  to 
pass  has  just  reason  to  suspect  his  object  to  be  unfriendly,  or 
to  apprehend  that  he  will  abuse  this  right  by  inciting  its 
people  to  insurrection,  furnishing  intelligence  to  its  enemies, 
or  plotting  against  the  safety  of  the  government,  it  may  very 
properly,  and  without  just  offense,  refuse  such  innocent  pas- 
sage. But  if  an  innocent  passage  is  granted,  (and  it  is  always 
presumed  to  be  by  a  friendl}^  power,  unless  specially  denied,)  he 
is  entitled  to  respect  and  protection,  and  any  insult  or  injury 
to  him  is  regarded  as  an  insult  or  injury,  both  to  the  state 
which  sends  him,  and  that  to  which  he  is  sent.  The  follow- 
ing remarks  of  Vattel,  on  the  assassination  of  the  French 
ministers,  on  the  Po,  are  both  appropriate  and  just.  *' Fran- 
cis the  First,  king  of  France,  had  all  tbe  reason  in  the  world 
to  complain  of  the  murder  of  his  ambassadors,  Eincon  and 
Fregose,  as  a  horrible  crime  against  public  faith  and  the  law 
of  nations.  These  two  persons,  destined,  tbe  one  to  Con- 
stantinople, and  the  other  to  Venice,  having  embarked  on  the 
Po,  were  stopped  and  murdered,  in  appearance,  by  order  of 
the  governor  of  Milan.  The  negligence  of  the  emperor, 
Charles  V.,  to  discover  the  author  of  the  murder,  gave  room 
to  think  that  he  had  ordered  it,  or,  at  least,  that  he  had  tacitly 
approved  of  the  act.  And  as  he  did  not  give  suitable  satis- 
faction concerning  it,  Francis  I.  had  a  very  just  cause  for 
declaring  war  against  him,  and  even  for  demanding  the 
assistance  of  all  other  nations.  For  an  affair  of  this  nature  is 
not  a  particular  difference,  or  a  litigious  question,  in  which 
each  party  wrests  the  law  over  to  his  side ;  it  is  a  quarrel  of 
all  nations  who  are  concerned  to  maintain,  as  sacred,  the 
right  and  means  of  communicating  together,  and  treating  of 
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their  aiFairs."  In  time  of  general  war,  or  public  danger,  and 
when  peculiar  caution  is  necessary  to  be  observed  in  the 
admission  of  strangers  within  a  country,  although  an  inno- 
cent passage  is  not  often  refused  to  a  foreign  minister,  or 
other  diplomatic  agent,  yet  it  is  not  unusual  or  improper,  in 
such  cases,  to  restrict  it  within  very  narrow  limits,  by  pre- 
scribing the  particular  route  he  must  travel.  Thus,  at  the 
famous  congress  of  Westphalia,  whilst  peace  was  negotiating 
amidst  the  dangers  of  war,  and  the  noise  of  arms,  the  routes 
of  the  several  couriers  sent  or  received  by  the  plenipotentia- 
ries were  marked,  and  out  of  such  limits  their  passports  were 
of  no  protection.  The  Spaniards  found  similar  maxims  to 
prevail  even  in  Mexico  and  the  neighboring  countries.  The 
ambassadors  were  respected  all  along  the  road,  but  if  they 
went  out  of  the  highway,  they  were  to  forfeit  their  rights. 
Such  reservations  are  sometimes  necessary  to  guard  against 
spies  being  sent  into  a  country,  under  the  guise  of  diplomatic 
agents.  (  Vattel^  Droit  des  Gens,  liv,  4,  ch.  7,  §§  84,  85 ;  Whea- 
ton,  Elem,  Int.  Law,  pt.  3,  ch.  1,  §  20 ;  Martens,  Causes  Cell- 
bres,  tome  1,  p.  310;  Bynkershoek,  de  Foro  Legatorum,  csi]^.  9; 
Phillimore,  On  Int.  Law,  vol.  2,  §§  172-175;  Martens,  Guide 
Diplomatique,  §  23  ;  Garden,  De  Diplomatic,  liv.  5,  §  26 ;  Hef- 
ter,  Droit  International,  §§  204,  212 ;  Bello,  Derecho  Interna- 
cional,  pt.  3,  cap.  1,  §  3 ;  Biquelme,  Derecho  Pub.  Bit.,  lib.  2, 
cap.  Ad.,  2  ;  Merlin,  Bepertoire,  verb.  Ministre  Public,  sec.  5 ; 
Bayneval,  Institutions,  etc.,  Appen.  ]^o.  2 ;  Wicquefort,  de 
VAmbassadeur,  liv.  1,  §  29  ;  Grotius,  de  Jur.  Bel.  ac  Bac,  lib. 
4,  cap.  18,  §  5 ;  Miruss,  das  Europ.  Gesandschafisrecht,  §  365 ; 
Wildman,  Int.  Law,  vol.  1,  p.  119 ;  Foelix,  Droit  Int.  Brive.y 
§  212.) 

§  33.  The  public  mission  of  a  minister  may  be  terminated 
in  various  ways,  as,  for  example,  by  his  death,  by  the  expira- 
tion of  the  period  of  his  appointment,  by  the  termination  of 
the  special  negotiation  or  object  of  the  mission,  by  his  recall, 
by  the  death  of  his  sovereign,  or  a  radical  change  in  the  sove- 
reignty or  government  of  his  state,  by  a  change  in  his  diplo- 
matic rank,  by  his  own  withdrawal,  and  termination  of  his 
mission,  or  by  his  dismissal  by  the  government  to  which  he 
is  accredited.  Custom  has  established  particular  forms  of 
proceedings  applicable  to  each  case,  which  forms  are  followed 
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as  a  matter  of  etiquette,  rather  than  of  strict  right  or  obliga- 
tion. When,  by  any  of  the  circumstances  above  mentioned, 
the  minister  is  suspended  from  his  functions,  and  in  whatever 
manner  his  rriission  is  terminated,  he  still  remains  entitled 
by  courtesy  to  all  the  privileges  of  his  public  character,  until 
his  return  to  his  native  country.  The  time,  however,  may 
be  limited  for  such  return,  at  the  termination  of  which  his 
privileges  will  cease.  ( Wheaton,  JElem.  Int.  Law^  pt.  3,  ch. 
1,  §  23 ;  Martens,  Guide  Diplomatique,  §§  59,  et  seq. ;  Vattel, 
Droit  des  Gens,  liv.  4,  ch.  9,  §  126 ;  Martens,  Precis  du  Droit 
des  Gens,  §  239 ;  Bello,  Derecho  Internacional,  pt.  3,  cap.  1,  §  7  ; 
Heffter,  Droit  International,  §  223 ;  Riquelme,  Derecho  Pub.  Int., 
lib.  2,  caps.  Ad.,  1,  2 ;  Home,  On  Diplomacy,  sec.  7 ;  Eeal, 
Science  du  Gouvernemeni,  tome  5,  p.  287.) 

§  34.  "Where  the  mission  is  terminated  by  the  death  of  the 
minister,  the  secretary  of  legation,  or,  if  there  be  no  secre- 
tary, the  minister  of  some  allied  or  friendly  power,  places 
seals  upon  his  effects,  takes  charge  of  his  body,  and  makes 
the  arrangements  for  its  interment,  or  for  sending  it  home. 
The  local  authorities  do  not  interfere,  unless  in  case  of  neces- 
sity. All  the  honors  and  respect  due  to  the  minister  while 
living,  are  usually  paid  to  his  remains ;  and  although,  in 
strictness,  the  personal  privileges  of  his  dependents  expire 
with  the  termination  of  his  mission  by  death,  the  usage  of 
nations  extends  to  the  widow,  family,  and  domestics  of  a 
deceased  minister,  for  a  limited  period,  the  same  immunities 
which  they  enjoyed  during  his  lifetime.  The  validity  of  his 
testament,  and  disposition  of  his  movable  property,  ab  inies- 
tato,  must  be  determined  by  the  laws  of  his  own  country,  on 
the  principle  of  the  ex-territoriality  of  his  residence.  {  Whea- 
ton,  Mem.  Int.  Law,  pt.  3,  ch.  1,  §  23 ;  Martens,  Guide  Diplo- 
matique, §§  60-65 ;  Martens,  Precis  du  Droit  des  Gens,  §  240 ; 
Home,  On  Diplomacy,  sec.  7,  §§54-57;  Phillimore,  On  Int. 
Law,  vol.  2,  §  242 ;  Heffter,  Droit  International,  §  225  ;  Moser, 
Versuch,  etc.,  B.  6,  pp.  192,  569;  Miruss,  das  Europ.  Gesand., 
etc.,  §§  180-182 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  2,  caps.  Ad., 
1,  2 ;  Real,  Science  du  Gouvernement,  tome  5,  p.  337.) 

§  35.  Where  the  mission  is  terminated  by  an  ordinary 
formal  letter  of  recall,  nearly  the  same  formalities  are 
observed  as  on  the  arrival  of  the  minister  at  the  court  to 
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which  he  is  accredited.  He  delivers  a  copy  of  his  letter  of 
recall  to  the  minister  or  secretary  of  foreign  ajQTaires,  and  asks 
an  audience  of  the  sovereign  or  chief  executive,  for  the  pur- 
pose of  taking  leave.  At  this  audience  he  delivers,  or  exhib- 
its the  original  of  his  recall,  and  takes  his  leave  with  a  com- 
plimentary address  suited  to  the  occasion,  and  to  which  a 
complimentary  reply  is  usually  made.  But  if  he  is  recalled 
at  the  request  of  the  government  to  which  he  is  accredited, 
for  misconduct  or  other  objections,  he  would  neither  ask  nor 
receive  an  audience  of  leave.  If  recalled  on  account  of  a 
misunderstanding  between  the  two  governments,  the  pecu- 
liar circumstances  of  the  case  must  determine  whether  a  for- 
mal letter  of  recall  is  to  be  sent  to  him,  or  whether  he  may 
quit  the  residence  without  waiting  for  it ;  whether  the  minis- 
ter is  to  demand,  and  whether  the  sovereign  is  to  grant  him, 
an  audience  of  leave.  ( Wheaton,  Elem,  Int.  Law,  pt.  3,  ch. 
1,  §  24 ;  Martens,  Guide  Diplomatique,,  §§  60-65  ;  Home,  On 
Diplomacy,  sec.  7,  §§  52,  53 ;  Heffter,  Droit  International,  §  226 ; 
Bello,  Derecho  Internacional,  pt.  3,  cap.  1,  §  8  ;  Hiquelme,  Dere- 
cho  Pub.  Int.,  lib.  2,  caps.  Ad.,  1,  2 ;  Beat,  Science  du  Gouverne- 
ment,  tome  5,  p.  337  ;  Fhillimore,  On  Int,  Law,  vol.  2,  §  241.) 

§  36.  Where  the  mission  is  terminated  by  the  expiration 
of  the  minister's  appointment,  as  in  the  case  of  embassies  of 
mere  ceremony,  or  of  special  negotiations  which  have  been 
accomplished  or  have  failed,  a  formal  letter  of  recall  is  not 
usually  sent  to  the  minister  by  his  own  government.  But 
the  formalities  of  taking  leave  are  nearly  the  same  as  in  case 
of  an  ordinary  recall  by  letter.  Where  the  diplomatic  rank 
of  the  minister  is  raised  or  lowered,  as  where  an  envoy 
becomes  an  ambassador,  or  an  ambassador  has  fulfilled  his 
functions  as  such,  and  is  to  remain  as  a  minister  of  the 
second  or  third  class,  he  presents  his  letter  of  recall,  and  a 
letter  of  credence  in  his  new  character.  ( Wheaton,  Elem. 
Int.  Law,  pt.  3,  ch.  1,  §§  23,  24 ;  Martens,  Guide  Diplomatique, 
§§  60-65 ;  Home,  On  Diplomacy,  sec.  7,  §§  52,  53 ;  Phillimore, 
On  Int.  Law,  vol.  2,  §  240 ;  Heffter,  Droit  International,  §  226  ; 
Bello,  Derecho  Internacional,  pt.  3,  cap.  1,  §  8 ;  Biquelme,  Dere- 
cho Pub.  Int.,  lib.  2,  caps.  Ad.,  1,  2.) 

§  37.  Where  the  mission  terminates  by  the  decease  or 
abdication  of  the  minister's  own  sovereign,  or  the  sovereign 
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to  whom  he  is  accredited,  it  is  usual  for  him  to  await  a 
renewal  of  his  letters  of  credence*  In  the  former  case,  a 
mere  notification  of  the  continuance  of  his  appointment  is 
sent  by  the  successor  of  the  deceased  or  deposed  sovereign, 
and  in  the  latter,  new  letters  of  credence  are  sent  to  the  min- 
ister to  be  presented  to  the  new  ruler.  If  a  radical  change 
should  take  place  in  the  character  or  organization  of  his  own 
government,  it  would  be  the  duty  of  the  minister  to  await 
new  letters  of  credence,  or  a  ratification  of  his  appointment 
by  the  new  government.  The  go\  ernment,  to  which  he  is 
accredited  would  be  justified  in  declining  any  new  negotia- 
tions with  him  without  such  ratification,  or  new  appoint- 
ment, or,  at  least,  without  some  evidence  of  a  renewal  or 
continuance  of  his  powers.  {Wheaton,  Mem.  Int.  Law,  pt. 
3,  ch.  1,  §23;  Martens,  Precis  du  Droit  des  Gens,  §§240-245; 
Home,  On  Diplomacy,  sec.  7,  §§  52,  53  ;  Phillimore,  On  Int. 
Law,  vol.  2,  §240;  Berrien,  Opinions  U.  S.  Att'ys.  Gent.,  vol. 
2,  p.  290;  Heffter,  Droit  International,  §§223-226.) 

§  38.  When,  on  account  of  the  measures  of  his  govern- 
ment, the  court  at  which  he  resides  thinks  fit  to  discontinue 
all  diplomatic  intercourse  with  a  minister,  this  is  usually 
done  by  a  diplomatic  note  informing  him  of  that  fact,  and 
offering  him  his  passport.  But  when  the  court,  at  which  he 
resides,  thinks  fit  to  send  him  away  on  account  of  his  own 
misconduct,  it  is  usual  to  notify  his  goveremeut  that  he  is 
no  longer  an  acceptable  representative,  and  to  request  his 
recall.  If  the  oflense  be  of  an  aggravated  character,  he  may 
be  dismissed  without  waiting  for  a  recall  by  his  own  govern- 
ment. The  government  asking  such  recall,  may,  or  may 
not,  at  its  own  option,  state  the  reasons  for  the  request;  they 
cannot  be  required.  It  is  sufficient  that  he  is  no  longer 
acceptable.  In  such  a  case,  international  courtesy  would 
require  his  immediate  recall.  If,  however,  the  request  should 
not  be  complied  with,  his  dismissal  would  follow  as  a  matter 
of  course.  This  is  done  by  a  simple  notification,  and  the 
offer  of  his  passports.  The  dismissal  of  a  public  minister,  for 
personal  or  official  misconduct,  is  not  an  act  of  disrespect  or 
hostility  to  the  government  which  sent  him,  and  cannot  be 
made  a  cause  of  war.  No  state  has  a  right  to  send  to,  or 
continue  at,  another  court,  a  minister  who  is  personally 
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unacceptable  to  that  court ;  an  attempt  to  do  so  is,  in  itself,  a 
mark  of  disrespect  and  unfriendliness.  If  the  government, 
to  which  a  minister  is  accredited,  refuses  to  receive  him,  his 
position  is  similar  to  that  of  one  who  is  recalled  or  dismissed ; 
that  is,  he  has  no  ministerial  powers,  but  retains  his  privile- 
ges and  the  exemptions  of  his  ex-territoriality  so  long  as  he 
remains  in  the  country.  But  the  time  of  his  remaining  may 
be  limited  to  a  particular  period,  after  the  expiration  of  which 
his  diplomatic  privileges  ceases;  or  if  he  engage  in,  or  con- 
template any  act  not  consonant  with  the  laws,  the  peace,  or 
the  public  honor  of  the  country  to  which  he  was  accredited, 
the  courtesy  of  transit  may  be  withdrawn.  The  diplomatic 
character  will  not  be  allowed  to  be  made  a  cloak  for  the 
infringement  of  international  or  municipal  laws.  [Martens^ 
Guide  Diplomatique,  §  59 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  2, 
cap  18,  §  3  ;  Wheaton,  mem.  Int.  Law,  pt.  3,  ch.  1,  §§  23-24 ; 
FhilUmore,  On  Int.  Law,  vol.  2,  §  240  ;  Garden,  de  Liplomatie, 
liv.  5,  §  25 ;  Cong.  Doe.,  34  Cong.,  1st  Sess.  H.  of  E.,  Ex.  Doc, 
No.  107;  Cashing,  Opinions  of  U.  S.  Atfys  Gent.,  vol.  8,  pp. 
471,  473 ;  Bello,  Derecho  Internacional,  pt.  3,  cap.  1,  §  7;  Heff- 
ter.  Droit  International,  §  223 ;  Merlin,  Repertoire,  verb.  Ministre 
Public,  sec.  5.) 

§  39.  All  ministers  and  diplomatic  agents,  of  whatever 
description,  are  bound  to  respect  the  government  and  author- 
ities of  the  country  where  they  reside.  Any  disrespect,  on 
the  part  of  such  officers  or  agents,  are  good  and  sufficient 
causes  for  asking  their  recall ;  or,  in  aggravated  cases,  for 
dismissing  them  and  sending  them  out  of  the  country.  Such 
oftenses  are  seldom,  if  ever,  committed  by  diplomtists  of 
character  and  experience ;  but,  where  a  state  appoints,  as 
its  representatives  at  foreign  courts,  men  who  do  not  possess 
the  requisite  qualifications  for  the  office,  it  is  liable  not  only 
to  occasional  mortifications  at  the  conduct  of  such  agents,  but 
to  the  risk  of  being  unnecessarily  involved  in  serious  inter- 
national difficulties.  Indeed,  nations  are  not  unfrequently 
involved  in  long  and  bloody  wars,  through  the  faults  and 
unskillfulness  of  their  public  ministers  and  diplomatic 
agents.  {Bello,  Derecho  Internacional,  pt.  3,  cap.  2,  §  1 ; 
Hefter,  Droit  International,  §§  206,  207,  232 ;  Wheaton,  Elem. 
Int.  Law,  pt.  3,  ch.  1,  §  13 ;  Martens,  Guide  Diplomatique, 
§  52 ;  Home,  On  Diplomacy,  sec.  6,  §  42 ;  Wicquefort,  de 
V A.mbassadciu\  etc.,  liv.  1,  §  20.) 
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§  1.  The  institution  of  a  foreign  consulate  originated  in  the 
earlier  part  of  the  middle  ages,  in  sending  officers  or  persons 
from  one  country  or  city  to  the  sea-ports  and  towns  of  foreign 
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states,  for  the  purpose  of  protecting  the  national  commerce, 
especially  in  matters  of  shipwreck,  and  of  adjusting  disputes 
between  sailors  and  merchants  of  their  own  country.  In 
the  absence  of  regular  ambassadors,  or  other  public  ministers, 
these  commercial  agents  sometimes  acted  in  the  capacity  of 
representatives  and  diplomatic  agents  of  their  respective 
states,  and  not  unfrequently  assumed  and  exercised  jurisdic- 
tion and  authority  over  the  merchants  and  citizens  of  their 
own  countries  in  foreign  ports  and  cities.  In  the  ports  of 
the  Baltic  and  Mediterranean,  where  foreigners  were  com- 
pelled to  live  in  particular  quarters  of  the  town,  they  some- 
times exercised  great  power  over  their  own  countrymen,  and 
were  designated  by  various  titles,  according  to  the  customs 
of  various  countries.  [Heffter,  Droit  International^  §  244; 
Phillvmore,  On  Int.  Law,  vol.  2,  §§243,  244;  Miltitz,  Manuel 
des  Consuls,  tome  1,  p.  6 ;  Martens,  Guide  Diplomatique,  §§  71, 
72 ;  Martens,  Precis  du  Droit  des  Gens,  §§  147,  148 ;  Garden, 
De  Diplomatie,  tome  1,  pp.  315,  et  seq. ;  De  Clercq,  Guide  des 
Consulats,  pp.  1,  et  seq.;  Bello,  Derecho  Internacional,  pt.  1, 
cap.  7,  §1;  Moreuil,  Manuel  des  Agents  Con.,  introduction ; 
Menscli,  Manuel  du  Consulat,  pt.  1 ;  Biquelme,  Derecho  Pub. 
Int.,  lib.  2,  cap.  Ad.,  3;  Dalloz,  Repertoire,  verb.  Consul,  §1; 
Warden,  Treatise  on  Consuls;  Borel,  Functions  des  Consuls; 
Santos  et  Barreto,  Traite  du  Consulat;  Bursotti,  Guide  des  Agents 
Consulaires ;  De  Podio,  Jurisdiction  des  Consuls.) 

§2.  In  the  early  part  of  the  seventeenth  century,  a  great 
change  was  effected  in  commerce  and  international  inter- 
course generally,  by  the  establishment  of  permanent  diplo- 
matic agencies  and  legations,  by  the  general  improvement  of 
municipal  law,  and  especially  by  more  clearly  defining  the 
boundaries  and  limits  of  territorial  and  foreign  jurisdictions. 
The  extra-territorial  jurisdiction,  criminal  and  civil,  exer- 
cised by  consuls,  w^as  found  to  be  wholly  at  variance  with 
the  recognized  principles  of  public  law  in  christian  Europe, 
and  the  consular  institution,  thus  changed  in  its  condition 
and  character,  was  limited  to  a  general  vigilance  of  the  con- 
sul over  the  interests  of  shipping  and  navigation  of  his 
nation  at  a  particular  locality.  To  this  was  sometimes  added 
a  limited  authority,  over  particular  questions  of  dispute, 
between  merchants  and  sailors  of  his  own  country.     This  is 
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the  general  position,  which,  in  christian  countries,  the  con- 
sulate continues  to  occupy  at  the  present  day.  The  duties, 
and  legal  status  of  consuls,  as  will  be  shown  hereafter,  are 
somewhat  different  in  the  east,  where,  by  virtue  of  express 
treaty  stipulations,  they  have  especial  prerogratives  and  exer- 
cise a  larger  jurisdiction.  {Phillimore,  On  Int.  Law,  vol.  2, 
§§  245,  246  ;  Miltiiz,  Manuel  des  Consuls,  tome  3,  ch.  1 ;  Byn- 
kershoek,  de  Foro  Leg  at.,  lib.  5,  cap.  10 ;  Martens,  Precis  du 
Droit  des  Gens,  §§  147,  148 ;  Vattel,  Droit  des  Gens,  liv.  2,  ch. 
2,  §  34 ;  Martens,  Guide  Diplomatique,  §§  71,  72  ;  Garden,  De 
Diplomatic,  tome  1,  pp.  318,  et  seq. ;  Dc  Clcrcq,  Guide  des  Consu- 
lats,  pp.  6,  et  seq. ;  Heffter,  Droit  International,  §§  244-247 ; 
Bello,  Derecho  Intcrnacional,  pt.  1,  cap.  7,  §  1 ;  Mareuil,  Manuel 
des  Agents  Con.,  pt.  1,  tit.  1 ;  Mensch,  Manuel  du  Consulat,  pt. 
1,  ch.  1.) 

§  3.  The  consular  organization  is  usually  divided  into  con- 
suls-general, consuls,  vice-consuls,  and  consular  or  commer- 
cial agents.  Some  states  have  only  the  single  office  of  con- 
suls. Consuls-general  exercise  their  functions  over  several 
places,  and  sometimes  over  a  whole  country,  giving  orders 
and  directions  to  all  consuls,  vice-consuls,  and  commercial 
agents  of  their  government  within  the  same  state.  English 
vice-consuls  are  usually  appointed  by  the  consul,  subject  to 
the  approbation  of  the  foreign  secretary  of  state.  Other 
countries  have  adopted  a  different  system  of  appointment. 
This  depends  entirely  upon  the  institutions  of  the  particular 
state,  and  is  not  governed  by  any  rule  of  international  juris- 
prudence. It  is  sufficient  for  the  state,  to  which  the  consular 
officer  is  sent,  to  know  that  he  has  been  appointed  by  the 
proper  authority  of  his  own  government.  By  whatever 
names  these  officers  are  designated,  their  powers  and  duties, 
in  christian  countries,  are,  generally  speaking,  the  same  ; 
these  we  shall  now  proceed  to  discuss  under  the  general 
name  of  consul.  {Phillimore,  On  Int.  Law,  vol.  2,  §  253 ;  Fynn, 
British  Consuls  Abroad,  p.  6 ;  Martens,  Guide  Diplomatique, 
§§  75,  81,  82  ;  Home,  On  Diplomacy,  sec.  1,  §§  13,  14;  Martens, 
Precis  du  Droit  des  Gens,  §  149  ;  De  Clercq,  Guide  des  Consulats, 
pp.  27,  et  seq. ;  Bello,  Derecho  Intcrnacional,  pt.  1,  cap.  7,  §  1 ; 
Moreuil,  Manuel  des  Ageriis  Con.,  pt.  1,  tit.  1 ;  Mensch,  Manuel 
du  Consulat,  pt.  1,  ch.  3 ;  De  Cussy,  Reg.  Consulaires,  pt.  1,  sec. 
5;  Biquelme,  Derecho  Pub.  Int.,  lib.  2,  cap.  Ad.,  3.) 
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§  4.  A  consul  receives  a  commission  from  the  proper  autho- 
rity of  his  own  government,  a  duplicate,  or  properly  authen- 
ticated copy,  being  forwarded  to  the  ambassador  or  minister 
of  the  same  state,  at  the  court  of  the  country  in  which  the 
consul  is  to  officiate,  in  order  that  he  may  apply  for  the  usual 
exequatur,  to  enable  him  to  enter  officially  upon  his  consular 
duties.     This  is  usually  issued  under  the  great  seal  of  state, 
and  made  public  for  the  information  of  all  concerned.     On 
arriving  at  his  post,  the  consul  usually  furnishes  the  principal 
public  authority  of  the  place  with  a  copy  of  his  commission, 
stamped  with  his  consular  seal.      On  receiving  his  exequatur, 
he  becomes  entitled  to  exercise  the  authority,  and  enjoy  the 
privileges,  immunities,  and  exemptions  due  and  pertaining 
to  his  office.     Without  such  exequatur,  or  confirmation  of 
their  commission  by  the  sovereign  authority  of  the  country 
to  which  they  are  deputed,  they  cannot  enter  upon  the  dis- 
charge of  their  functions ;  and,  on  its  revocation  by  such  sove- 
reign authorit}^,  their  official  character  immediately  ceases. 
{Bello,  Derecho  Internacional,  pt.  1,  cap.  7,  §  1 ;  Fhillim.ore,  On 
Int.  Law,  vol.  2,  §§  246,  258 ;    Fynn,  British  Consuls  Abroad, 
pp.  34-55;   Wildman,  Int.  Law,  vol.  1,  p.  130;    Home,  On 
Diplomacy,  sec.   1,   §§13,  14;    Martens,    Guide  Diplomatique, 
§  76 ;  De  Clercq,  Guide  des  Consulats,  pp.  14,  et  seq. ;  Mensch, 
Guide  du  Consulat,  pt.  1,  ch.  2 ;  De  Gussy,  Reg.  Considaires, 
pt.  1,  sec.  1 ;  Riquelme,  Derecho  Pub.  Int.,  lib,  2,  cap.  Ad.,  3.) 
§  5.  Consuls  have  neither  the  representative  nor  diplomatic 
character  of  public  ministers.     They  have  no  right  of  ex-ter- 
ritoriality,  and  therefore  cannot  claim,  either  for  themselves, 
their  families,  houses,  or  property,  the  privileges  of  exemp- 
tion which,  by  this  fiction  of  law,  are  accorded  to  diplomatic 
agents  who  are  considered  as  representing,  in  a  greater  or 
less  degree,  the  sovereignty  of  the  state  which  appoints  them. 
They,  however,  are  officers  of  a  foreign  state,  and  when 
recognized  as  such  by  the  exequatur  of  the  state  in  which 
they  exercise  their  functions,  they  are  under  the  special  pro- 
tection of  the  law  of  nations.     Consuls  are  sometimes  made 
also  charges  d'affaires,  in  which  cases  they  are  furnished  with 
credentials,  and  enjoy  diplomatic  privileges ;  but  these  result 
only  from  their  character  as  charges,  and  not  as  consuls. 
( Wicqueforty  de  VAmbassadeur,  liv.  1,  §  5;  Martens,  Precis  du 
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Droit  des  Gens,  §  148 ;  Kent,  Com.  on  Am  Law,  vol.  1,  p.  44 ; 
Melix,  Droit  Int.  Prive,  §  218 ;  Flassan,  Mist,  de  Dip.  Fran- 
caise,  tome  1,  ch.  9 ;  Home,  On  Diplomacy,  sec.  1,  §  13 ;  Wild- 
man,  Int.  Law,  vol.  1,  p.  130 ;  Garden,  De  Diplomatie,  tome  1, 
pp.  323,  et  seq. ;  Martens,  Guide  Diplomatique,  §§  73,  74 ;  Phil- 
limore,  On  Int.  Law,  vol.  2,  §  246 ;  Wheaton,  Mem.  Int.  Law^ 
pt.  3,  ch.  1,  §  22 ;  Bello,  Derecho  Internacional,  pt.  1,  cap.  7, 
§  4 ;  Heffter,  Droit  International,  §  248  ;  Westlake,  Private  Int. 
Law,  §  139 ;  Piquelme,  Derecho  Pub.  Int.,  lib.  2,  cap.  Ad.  3.) 

§  6.  Consuls  are  amenable,  generally,  to  the  civil  and  crimi- 
nal jurisdiction  of  the  country  in  which  they  reside,  and  their 
property  and  effects  are  subject  to  the  recourse  of  execution 
and  process  of  the  local  courts.  It  was  at  one  time  contended 
that  they  should  be  exempt  from  criminal  jurisdiction,  but 
the  position  was  neither  sustained  in  practice,  nor  in  the  doc- 
trines of  text-writers.  They,  therefore,  may  either  be  pun- 
ished for  offenses  committed  by  the  laws  of  the  state  where 
they  reside,  or  be  sent  back  to  their  own  country,  at  the  dis- 
cretion of  the  government  which  they  have  offended.  A  dis- 
tinction, however,  is  made  between  personal  offenses  and  oflS.- 
cial  acts  done  under  the  authority  and  direction  of  their  own 
government.  The  latter  are  matters  for  diplomatic  arrange- 
ment between  the  respective  states,  and  are  not  properly  justi- 
ciable by  the  local  courts.  Consuls  are  subject  to  the  payment 
of  taxes,  and  municipal  imposts  and  duties  on  their  property  or 
trade,  and  to  the  municipal  charges  incident  to  their  personal 
status,  and  from  which  they  are  not  exempted  by  the  privi- 
leges of  their  office.  (Phillmore,  On  Int.  Law,  vol.  2,  §  246  ; 
Vattel,  Droit  des  Gens,  liv.  2,  ch.  2,  §  34  ;  Kent,  Com.  on  Am. 
Law,  vol.  1,  p.  43 ;  Wildman,  Int.  Law,  vol.  1,  p.  130  ;  Byn- 
kershoek,  de  Foro  Legatorum,  c.  10,  13  ;  Wicquefort,  de  VAmhas- 
sadeur,  liv.  1,  §  5 ;  Clark  v.  Cretico,  1  Taunton  Rep.,  p.  106 ; 
Heffter,  Droit  International,  §  248  ;  Bello.  Derecho  Internacional, 
pt.  1,  cap.  7.  §  4 ;  Dalloz,  Repertoire,  verb.  Consuls,  §  1 ;  West- 
lake,  Private  Int.  Law,  §  139  ;  Riquelme,  Derecho  Pub.  Int.,  lib. 
2,  cap.  Ad.,  3.) 

§  7.  Consuls,  says  Phillimore,  "  have  no  claim  to  any  for- 
eign ceremonial  or  mark  of  respect,  and  no  right  of  prece- 
dence, except  among  themselves,  according  to  the  rank  of 
the  different  states  to  which  they  belong."     But,  as  already 
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stated,  the  present  tendency  is  to  consider  all  sovereign  and 
independent  states  as  equal  in  rank,  with  respect  to  ceremo- 
nial and  precedence,  and  consuls  of  foreign  states,  of  the  same 
rank  in  the  consular  hierarchy,  should  have  precedence 
among  themselves,  according  to  the  dates  of  their  respective 
exequaturs.  The  rank  which  they  hold  among  the  officers  of 
their  own  state,  civil  or  military,  is  regulated  by  the  laws  of 
their  own  state,  and  is  not  a  matter  of  international  jurispru- 
dence, nor  does  it  come  within  the  province  of  the  state 
where  they  reside  to  interfere  in  any  differences  between 
officers  of  a  foreign  government,  with  respect  either  to  rela- 
tive rank  among  themselves,  or  to  their  authority  over  each 
other.  {Heffter,  Droit  International,  §  248 ;  PhilUmore,  On  Int, 
Law,  vol.  2,  §  246  ;  Fi/nn,  British  Consuls  Abroad,  p.  13 ; 
Martens,  Precis  du  Droit  des  Gens,  §  149 ;  Home,  On  Diplo- 
macy, sec.  1,  §§  13,  14  ;  Martens,  Guide  Diplomatique,  §  85 ; 
Mensch,  Guide  du  Consulat,  pt.  1,  ch.  8.) 

§  8.  Although  consuls  do  not  enjoy  the  rights  accorded  b}^ 
the  law  of  nations  to  public  ministers,  they  are,  nevertheless, 
entitled  to  certain  rights  of  comity,  and  to  certain  privileges 
of  exemption  from  local  and  political  obligations,  which  can- 
not be  claimed  by  private  individuals, — rights  and  privileges 
which  are  incident  to  their  office,  and  which  result  from  their 
character  as  the  duly  appointed  and  recognized  officers  of  a 
foreign  state.  Nor  are  these  exemptions  limited  to  the  offi- 
cers themselves ;  they  extend,  in  a  certain  degree,  to  their 
houses  and  to  public  property  in  their  charge.  Thus,  they 
may  raise  the  flag,  and  place  the  arms  of  the  country  they 
represent  over  their  gates  and  doors;  and,  although  their 
houses  are  liable  to  domiciliary  visit  and  search,  the  papers 
and  archives  of  their  consulate  are,  in  general,  exempt  from 
seizure  or  detention,  and  soldiers  cannot  be  quartered  in 
their  consular  residence.  And,  in  addition  to  those  rights 
and  privileges  to  which  consuls  are  entitled  by  the  general 
rules  of  international  law,  custom,  in  some  countries,  have 
added  others  of  the  same  kind;  and,  in  general,  a  consul  is 
entitled  to  all  those  which  have  been  allowed  to  his  predeces- 
sors, unless  a  formal  notice  has  been  given  that  they  will  no 
longer  be  extended  to  his  office,  or  to  consuls  of  other  states 
in  the  country  where  he  resides.     To  grant  privileges  and 
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immunities  to  consuls  of  one  country,  which  are  not  allowed 
to  those  of  another,  may  give  just  cause  of  complaint.  It,  how- 
ever, is  necessary  to  distinguish  between  what  they  are  abso- 
lutely entitled  to  by  the  rules  of  international  law,  and  what 
is  sometimes  allowed  as  a  matter  of  comity,  or  conceded  by 
treaty  stipulations.  {PhilUmore,  On  Int.  Law,  vol.  2,  §§  246- 
248 ;  Fj/nn,  British  Consuls  Abroad,  p.  17 ;  Home,  On  Diplo- 
macy, sec.  1,  §  13;  Martens,  Guide  .Diplomatique,  tome  1,  §  74; 
Garden,  De  Dijplomatie,  tome  1,  pp.  323  et  seq. ;  Hefftery 
Droit  International,  §  248 ;  Bello,  Derecho  Internacional,  pt.  1, 
cap.  3,  §  3 ;  Mensch,  Guide  du  Consulat,  pt.  1,  ch.  4 ;  De  Cussy, 
Reg.  Consulaires,  pt.  1,  sees.  6,  7 ;  JRiquelme,  Derecho  Pub. 
Int.,  lib.  2,  cap.  Ad.,  3.) 

§  9.  It  is  conceded  that,  so  far  as  the  law  of  nations  has 
established  fixed  rules  with  respect  to  consular  exemptions, 
the  subject  is  withdrawn  from  the  domain  of  municipal  juris- 
prudence, and  the  officer  may  claim  all  the  rights  and  privi- 
leges which  are  accorded  to  him  by  that  general  and  higher 
code  under  the  protection  of  which  his  office  is  placed.  But 
there  has  been  much  diffiBrence  of  opinion  among  writers  on 
international  law,  respecting  what  rights  and  exemptions  are 
accorded  to  consuls  by  that  code.  This  difference  of  opinion, 
however,  seems  to  have  arisen,  in  a  great  degree,  from  not 
distinguishing  between  those  which  result  from  the  personal 
status  of  the  officer,  and  those  which  pertain  to  the  office,  and, 
with  respect  to  the  latter,  between  those  which  are  conceded 
by  treaty  or  municipal  law,  and  those  which  are  established 
by  the  positive  law  of  nations,  or  the  general  rules  of  inter- 
national comity.  In  considering  their  rights  and  privileges 
of  exemption,  consuls  may  be  divided  into  three  distinct 
classes :  first,  those  of  foreign  birth  sent  to  a  country  espe- 
cially as  consuls,  who  owe  no  allegiance  to  the  state  where 
they  reside,  and  who  hold  no  property,  engage  in  no  business, 
and  have  no  residence  there,  other  than  their  official  one ; 
second,  those  of  foreign  birth  and  allegiance,  who  hold  pro- 
perty, engage  in  business,  and  have  a  fixed  residence  in  the 
country;  and  third,  those  who  are  citizens  and  residents  of 
the  country  in  which  they  exercise  the  functions  of  the  con- 
sular office,  under  a  foreign  government.  It  is  manifest  that 
the  rights  and  privileges  of  these  different  classes  of  persons 
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must  be  essentially  different,  and  according  to  the  personal 
status  of  each.  Nevertheless,  all  must  alike  have  certain 
rights  and  privileges  which  belong  to  the  office  which  they 
hold,  and  which  are  independent  of  the  character  of  the  indi- 
vidual incumbent.  A  neglect  of  this  distinction  has  led  to 
much  of  the  conflict  of  opinion  among  publicists;  it  must, 
however,  be  admitted  that  there  is  not  an  entire  uniformity 
of  opinion  among  those  who  make  the  proper  distinction 
between  the  office  and  the  person.  And,  indeed,  this  could 
hardly  be  expected,  for  upon  nearly  every  important  question 
of  international  law  text-writers  have  held  different  doc- 
trines. Nevertheless,  it  is  not  difficult  to  deduce  from  their 
several  reasonings,  and  the  authorities  to  which  they  refer, 
some  general  and  fundamental  principle,  which  wil)  serve  to 
guide  us  in  the  determination  of  a  particular  case.  ( Wicque- 
fort,  de  r Ambassadeur,  liv.  1,  §  5 ;  Home,  On  Diplomacy,  sec. 
1,  §  13 ;  Pkillimore,  On  Int.  Law,  vol.  2,  §§  246,  248,  250 ; 
Garden,  De  Diplomatie,  tome  1,  p.  323 ;  Martens,  Guide  Diplo- 
matique, tome  1,  §  74 ;  De  Clercq,  Guide  des  Consulats,  liv.  1, 
ch.  1,  §  4 ;  Heffter,  Droit  International,  §§  246,  248  ;  Mensch, 
Guide  du  Consulat,  pt.  1,  ch.  4 ;  Riquelme,  Derecho  Pub.  Int., 
lib.  2,  cap.  Ad.,  3.) 

§  10.  There  seems  to  be  little  or  no  difficulty  in  distinguish- 
ing between  the  exemptions  of  the  different  classes  of  foreign 
consuls  who  owe  no  allegiance  to  the  state  in  which  they 
reside.  Those  who  hold  no  property,  engage  in  no  business, 
and  have  no  domicil  in  the  country,  have  the  personal 
exemptions  and  disabilities  of  aliens  who  are  mere  sojourn- 
ers. Those  who  hold  real  estate,  engage  in  business,  and 
have  a  fixed  residence,  are  considered  as  foreigners  domiciled 
in  the  country,  and  their  consular  privileges,  or  the  privi- 
leges which  pertain  to  their  office,  whatever  they  may  be, 
do  not  extend  to  their  property  or  trade  so  as  to  change  its 
national  character.  As  neither  of  these  classes  owe  personal 
allegiance  to  the  country  in  which  they  reside,  there  can  be 
no  conflict  between  the  duties  of  their  allegiance  and  the 
duties  of  their  office.  But  where  citizens  of  the  country 
exercise  the  functions  of  foreign  consuls,  there  may  be  such 
conflict,  and  it  becomes  material  to  ascertain  how  far  the 
office  which  they  hold  exempts  them  from  the  performance 
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of  the  political  and  municipal  duties  of  citizens.  It  is  evi- 
dent that  they  can  claim  none  of  the  exemptions  which  the 
other  two  classes  enjoy  in  virtue  of  the  personal  status  as 
aliens;  but  it  is  believed  that  they  are  entitled  to  those 
which  pertain  to  their  office,  and  which  are  necessary  for  the 
due  performance  of  its  duties.  It  has  been  stated,  in  the  pre- 
ceding chapter,  that  where  a  public  minister  owes  allegiance 
to  the  state  to  which  he  is  acredited,  such  state  may  refuse 
to  receive  him,  except  on  condition  of  his  renouncing  any 
claim  to  be  exempt  from  local  jurisdiction,  and  that,  on  mak- 
ing such  renouncement,  he  loses  his  right  of  ex-territoriality, 
but  if  he  be  received  without  conditions,  he  has  the  same 
rights  as  though  he  owed  no  allegiance  to  the  state  which 
receives  him.  It  is  true,  that  consuls  have  no  right  of  ex- 
territoriality, but  they  have  certain  rights  and  privileges 
which  pertain  to  their  office  and  which  are  accorded  to  them 
by  the  law  of  nations,  just  as  much  as  the  right  of  ex-territo- 
riality belongs  and  is  accorded  to  a  public  minister.  Where 
a  citizen  of  a  state  is  appointed  to  a  foreign  consulate  in  the 
state,  it  is  optional  with  his  government  to  refuse  to  permit 
him  to  hold  the  office,  or  to  attach  conditions  to  his  holding 
it.  But  suppose  he  be  recognized  as  such  consul  without 
any  conditions.  Reason  and  analogy  would  lead  us  to  the 
conclusion  that,  if  no  conditions  are  imposed  in  the  exequatur, 
the  citizen  who  is  consul  of  a  foreign  state,  is  entitled,  as  much 
as  an  alien  consul,  to  the  privileges  and  exemptions  which 
necessarily  pertain  to  that  office  ;  and  it  is  believed  that  this 
conclusion  is  sustained  by  the  authority  of  text- writers.  The 
difficulty  is  to  determine  what  privileges  and  exemptions 
properly  pertain  to  the  office  of  consul,  or  are  necessary  for 
the  due  performance  of  its  duties.  ( Vattel,  Droit  des  Gens, 
liv.  2,  ch.  2,  §  34 ;  Phillvmore,  On  Int.  Law,  vol.  2,  §  250 ; 
Home,  On  Diplomacy,  sec.  1,  §  13 ;  Garden,  De  Diplomatie, 
tome  1,  p.  323;  Martens,  Guide  Diplomatique,  tome  1,  §74; 
Heffter,  Droit  International,  §  248 ;  Mensch,  Guide  du  Consulat, 
pt.  1,  ch.  4 ;  Miquelme,  Derecho  Pub.  Int.,  lib.  2,  cap.  Ad.,  3.) 
§  11.  The  consulate,  as  it  now  exists  in  christian  countries, 
being  of  modern  origin,  and  having,  in  a  measure,  grown  up 
with  the  development  of  commerce,  we  cannot  expect  to  find, 
in  the  older  works  on  international  law,  any  very  clear  dis- 


248  Intematicmal  Law. 

cussion  of  the  duties  and  privileges  which  pertain  to  the  con- 
sular office.  On  this  point  we  must  look  mainly  to  the  wri- 
tings of  more  recent  publicists,  and  even  these  are  very  far 
from  satisfactory,  the  opinions  and  doctrines  which  they 
announce  being  often  conflicting  and  sometimes  totall}^  irre- 
concilable. Home  says  that  consuls,  whether  aliens  or  sub- 
jects of  the  state  in  which  they  reside,  ''  enjoy  exemption 
from  taxes  and  personal  services,  and  their  houses  are  exempt 
from  the  burthen  of  lodging  troops."  He  also  says,  that 
citizens  cannot  accept  a  consulate  of  a  foreign  power  without 
the  permission  of  their  own  government,  but  that,  having 
received  such  permission,  they  cease,  temporarily,  to  be  sub- 
jects of  the  prince  in  whose  territory  they  reside.  This  last 
doctrine  is  not  sustained  by  the  authorities  to  which  he  refers, 
nor  is  he  correct  in  stating  that  consuls  are  exempt  from 
taxes.  Mr.  Gushing  has  gone  to  the  opposite  extreme,  with 
respect  to  citizens  who  hold  consulates  of  foreign  states.  It 
is  true  that  his  argument  has  reference  only  to  their  liability 
to  do  militia  and  jury  duties,  but  his  doctrine  is,  that  they 
are  exempt  from  no  municipal  duty,  unless  exempted  by  the 
local  laws  of  their  own  state.  The  more  correct  and  reasona- 
ble rule,  is  that  laid  down  by  Garden.  He  says :  "  Gonsuls 
are  under  the  protection  of  the  law  of  nations;  they,  undoubt- 
edly, do  not  enjoy  the  rights  accorded  to  envoys;  they  may 
be  subjects  of  the  state  where  they  reside ;  they  are  subject 
to  its  jurisdiction,  to  its  police,  to  imposts  ;  hut  they  cannot  be, 
denied  the  privileges  necessary  to  the  performance  of  their  office. 
The  consul,  therefore,  cannot  be  made  liable  to  civil  charges 
which  would  prevent  him  from  the  performance  of  his  func- 
tions." With  respect  to  jury  and  military  duty,  their  right 
of  exemption  depends  entirely  upon  the  question,  whether 
such  duties  would  interfere  with  the  due  performance  of 
their  consular  functions.  On  this  point,  Baron  Gharles  de 
Martens,  speaking  of  consuls  who  do  not  owe  allegiance, 
hold  no  real  estate,  and  have  no  business  in  the  state  where 
they  reside,  says  that  they  are  exempt  from  service  in  the 
civic  or  municipal  guard,  and  from  contributions  for  that 
service ;  and,  with  respect  to  those  who  hold  real  estate,  or 
engage  in  trade  in  the  country,  or  are  its  subjects  and  resi- 
dents, he  says  they  may,  if  they  demand  it,  be  exempted  from 
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personal  service  in  the  national  guard,  although,  if  necessary, 
they  may  be  required  to  provide  a  substitute.  De  Clercq 
says,  that  consuls  are  exempt  from  service  in  the  national 
guard,  w^hen  they  are  citizens  of  the  state  which  they  repre- 
sent, and  that  jurisprudence  tends  to  exempt  them  from  it, 
even  when  citizens  of  the  state  where  they  reside.  The  same 
opinion  is  expressed  by  Mensch  and  others,  viz:  that  consuls 
must  be  regarded  as  exempt  from  services  purely  personal, 
which  interfere  with  their  consular  duties.  We  are  of  the 
opinion  that  jury  and  militia  duty  come  within  the  rule  of 
exemption  so  clearly  laid  down  by  Garden.  The  duties  of 
a  juryman  might  require  the  officer  to  go  a  considerable  dis- 
tance from  his  consulate,  and  prevent  him,  for  days  and  weeks, 
from  performing  the  functions  of  his  office.  It  is  still  worse 
with  respect  to  militia  duty,  and  especially  in  the  United 
States,  where  militia  service  in  a  state  would  render  him 
liable  to  be  mustered  into  the  service  ef  the  general  govern- 
ment, and  take  him  a  great  distance,  and  for  a  long  time, 
from  his  consulate.  Certainly  this  would  be  an  interference 
with  his  performing  the  duties  of  his  office.  Again,  the 
same  principle  which  would  require  him  to  perform  jury  and 
militia  duty,  would  require  him  to  perform  the  duties  of  other 
municipal  offices.  In  many  countries  the  acceptance  of 
such  offices  is  obligatory  upon  the  citizen,  and,  as  their  terms 
are  sometimes  for  years,  the  performance  of  their  duties 
would  absolutely  and  totally  preclude  the  performance  of 
the  duties  of  a  consulate.  Undoubtedly  a  state  may  impose 
these  duties  upon  any  and  all  of  its  citizens ;  but  if  it  con- 
sents that  one  of  them  may  hold  a  foreign  consulate,  it  parts 
with  this  right,  so  far  as  that  citizen  is  concerned,  until  it 
revokes  the  exequator  which  it  has  granted.  Its  right  to 
refuse  the  exequator,  in  the  first  instance,  or  to  revoke  it  at 
any  time  afterward,  is  universally  conceded.  {Home,  On 
Diplomacy,  sec.  1,  §  13 ;  Martens,  Guide  Diplomatique,  tome  1, 
§  74 ;  Garden,  De  Deplomatie,  tome  1,  p.  323 ;  De  Clercq,  Guide 
Practique,  liv.  1,  ch.  1,  §  4 ;  Gushing,  Opinions  U.  S.  Att'ys 
GenL,  vol.  8,  p.  169 ;  Mensch,  Guide  du  Consulat,  pt.  1,  ch.  4 ; 
Riquelme,  Derecho  Pub.  Int.,  lib.  2,  cap.  Ad.,  3.) 

§  12.  The  federal  legislation,  on  the  subject  of  foreign  con- 
suls in  the  United  States,  so  far  as  it  has  gone,  accords  with 
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the  general  spirit  of  international  jurisprudence,  as  announced 
bj  the  doctrines  of  the  best  writers.  The  ninth  section  of 
article  first  of  the  constitution  disqualifies  a  person  from 
holding,  at  the  same  time,  without  the  consent  of  congress, 
an  office  under  the  federal  government,  and  under  any  foreign 
prince  or  state.  And  the  second  section  of  article  third, 
accords  to  every  foreign  consul  the  privilege  of  being  sued 
in  the  federal  courts ;  and  the  ninth  section  of  the  judiciary  act 
of  1789,  gives  to  the  federal  courts  exclusive  ]uYi^di\QWon  of  all 
suits  against  consuls  and  vice-consuls,  with  certain  exceptions, 
enumerated  in  the  act.  It  has  been  decided  that  these  privi- 
leges comprehend  foreign  consuls,  who  are  also  citizens,  and, 
also,  that  where  a  foreign  consul  is  sued  jointly  with  others, 
it  brings  his  co-defendants  within  the  jurisdiction  of  the  fed- 
eral courts,  by  unavoidable  implication.  The  object  of  this 
exclusion  of  the  state  courts,  says  the  ITew  York  court  of 
appeals,  is  not  to  exempt  a  consul  from  liability  to  respond 
to  his  creditors,  or  to  answer  for  his  misconduct,  but  to  keep 
within  the  control  of  the  federal  government,  and  subject  to 
the  authority  of  its  courts,  all  cases  and  controversies  which 
might  in  any  degree  effect  our  foreign  relations.  Mr.  Gush- 
ing argues  that,  inasmuch  as  citizens  holding  foreign  con- 
sulates are  not  specially  exempted  by  the  constitution,  or 
any  act  of  congress,  from  service  in  the  militia  or  on  juries, 
they  must  be  considered  liable  to  such  services,  unless  so 
exempted  by  the  statutes  of  the  state  of  the  union  in  which 
they  respectively  reside.  But  this  conclusion  is  too  broad ; 
the  same  course  of  reasoning  would  prove  the  liability  of 
public  ministers,  and  of  officers  of  the  federal  government,  to 
the  same  service.  He  admits,  however,  that  so  far  as  con- 
suls are  exempted  by  the  law  of  nations,  or  by  the  rules  of 
international  comity,  the  subject  is  withdrawn  from  the 
domain  of  municipal  jurisprudence.  The  convention  between 
the  United  States  and  France,  of  February  23d,  1853,  places 
the  consuls  of  the  respective  countries,  so  far  as  this  question 
is  concerned,  upon  a  footing  conformable  to  the  spirit  of 
international  jurisprudence.  It  stipulates  that  the  consuls 
of  the  respective  countries  shall  enjoy  "exemption  from  mili- 
tary billetings,  from  service  in  the  militia  or  the  national 
guard,  and  other  duties  of  the  same  nature,  and  from  all 
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direct  and  personal  taxation,  whether  federal,  state  or  muni- 
cipal." But  if  they  are  citizens  of  the  country  where  they 
reside,  or  become  owners  of  property,  or  engage  in  trade 
there,  they  are  then  to  be  subject  to  the  same  taxes  and 
imposts,  and,  save  in  matters  appertaining  to  their  consular 
functions,  to  the  same  jurisdiction  as  citizens  of  the  country 
who  are  proprietors  or  merchants.  [Cushing,  Opinions  U.  S. 
Atfys  Genl,  vol.  6,  p.  409 ;  vol.  8,  p.  169 ;  Constitution  of  the 
U.  S.,  arts.  1  and  3 ;  Davis  v.  Packard,  7  Peter's  Pep.,  p.  276 ; 
Valarino  v.  Thoynpson,  3  Selden,  Pep.,  p.  577;  Mannhardt  v. 
Soderstrom,  1  Pinney,  Pep.,^.  138;  U.  S.  Statutes  at  Large,  vol. 
1,  pp.  77,  88,  272;  vol.  2,  p.  82;  vol.  5,  p.  394;  vol.  10,  p.  993.) 
§  13.  The  duties  of  consuls  are  regulated,  in  a  great  mea- 
sure, by  the  laws  of  their  own  country,  subject,  of  course, 
to  the  general  principles  of  international  jurisprudence. 
Thus,  although,  according  to  the  doctrine  laid  down  in  the 
preceding  paragraphs,  they  can  exercise  no  contentious  juris- 
diction over  their  fellow  countrymen  without  the  express 
permission  of  the  state  in  which  they  reside,  they  are,  never- 
theless, allowed  a  sort  of  voluntary  jurisdiction — a  power  of 
arbitration  in  certain  kind  of  disputes,  more  especially  those 
relating  to  matters  of  commerce.  For  example,  in  difficul- 
ties between  the  captain  and  seamen  of  a  merchant  vessel  of 
his  own  country,  the  consul  may  be  empowered  by  his  own 
state  to  discharge  a  seaman  for  cruel  treatment  or  other  suf- 
ficient cause,  and  such  discharge,  though  not  binding  upon 
the  tribunals  of  the  place  of  his  residence,  would  be  so  upon 
those  of  his  own  country.  The  same  may  be  said  of  com- 
mercial disputes  between  the  captain  and  supercargo,  between 
them  and  the  consignees,  or  between  the  consignees  them- 
selves. But  these  special  powers  of  a  consul  belong  rather 
to  the  municipal  laws  of  his  own  state,  than  to  international 
jurisprudence.  (Phillimore,  On  Int.  Law,  vol.  2,  §249;  Mar- 
tens, Precis  du  Droit  des  Gens,  §  149  ;  Vattel,  Droit  des  Gens, 
liv.  2,  ch.  2.  §  34 ;  Home,  On  Diplomacy,  sec.  1,  §  13 ;  Wild- 
man,  Int.  Law,  vol.  1,  p.  130 ;  Martens,  Guide  Diplomatique, 
§  78  ;  Pello,  Derecho  Internacional,  pt.  1,  cap.  7,  §  2 ;  Heffier, 
Droit  International,  §  247 ;  Moreuil,  Manuel  des  Agents  Con., 
pt.  3,  tit.  2 ;  Mensch,  Guide  du  Consulat,  pt.  1,  ch.  9.) 
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§  14.  As  consuls,  in  christian  countries,  do  not  enjoy  the 
privileges  of  ex-territoriality,  and  have  no  jurisdiction  over 
their  own  countrymen,  (unless  conceded  by  treaty,)  which 
is  recognized  by  international  law,  it  follows  that  all  exer- 
cise of  such  jurisdiction,  even  by  consent  of  parties,  produces 
no  efiect  in  foreign  tribunals,  whatever  it  may  have  in  those 
of  their  own  state.  Thus,  marriages  and  divorces  by  con- 
suls, are  not  valid  in  international  law,  nor,  as  a  general 
rule,  even  in  their  own  countries,  for,  as  the  consul  has  no 
ex-territoriality,  and  is  not  an  officer  of  the  local  government, 
the  marriage  contract,  or  its  dissolution,  is  not  made  by  the 
lex  loci,  either  of  the  country  where  the  parties  are,  or  of  that 
to  which  they  belong.  It  has,  therefore,  been  held  by  the 
Attorney  General  of  the  United  States,  that  an  American 
consul,  in  a  christian  country,  has  no  power  to  celebrate 
marriages  between  either  foreigners  or  Americans.  As  will 
be  shown  hereafter,  a  difierent  rule  applies  to  consuls  in  the 
east.  In  proceedings  in  admiralty,  when  the  courts  are  adju- 
dicating cases  of  prize,  or  other  questions  of  maritime  and 
international  right,  consuls  are  permitted  to  appear  in  behalf 
of  the  interests  of  their  countrymen ;  so,  also,  in  cases  of  the 
administration  of  estates  of  their  countrymen,  or  in  which 
their  countrymen  are  interested;  but  in  all  such  cases  they 
intervene  by  way  of  advice,  or  in  the  sense  of  surveillance,  but 
not  by  way  of  jurisdiction.  [De  Clercq,  Guide  des  Consulats, 
p.  686  ;  Miltitz,  Des  Consulats,  pt.  2,  pp.  408, 414, 425 ;  Santos, 
Traite  du  Consulat,  tome  1,  p.  21 ;  tome  2,  p.  52 ;  Riquelme, 
Derecho  Pub.  Int.,  lib.  2,  cap.  Ad.,  3 ;  Wheaton,  Elem.  Int. 
Law,  pt.  3,  ch.  1,  §  23,  note ;  Cashing,  Opinions  U.  S.  Ally's 
Genl.,  vol.  7,  p.  18 ;  vol.  8.,  p.  98 ;  British  Statutes,  12  and  13 
Vic,  c.  62 ;  Kent  v.  Burgess,  11  Simons  Rep.,  p.  361.) 

§  15.  Consuls  are  usually  allowed  to  grant  passports  to  sub- 
jects of  their  own  country  living  within  the  range  of  their 
consulates,  but  not  to  foreigners.  They,  however,  are  usually 
required  to  put  their  vise  upon  the  passports  of  foreigners 
who  embark  from  the  place  of  their  consulate,  to  go  to  their 
(the  consuls')  country.  But  this,  again,  is  a  matter  of  local  law 
of  their  own  state.  Passports,  to  be  valid,  should  be  given  by  the 
proper  minister  of  the  country  of  the  person  using  them,  or,  at 
least,  by  the  minister  of  that  country  at  the  court  of  the  state 
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in  which  they  are  to  be  used ;  usage  has,  nevertheless,  extended 
the  same  effect  to  passports  issued  by  consuls,  within  their 
consular  jurisdiction.  [Martens^  Guide  Diplomatique,  §78; 
Phillimore,  On  Int.  Law,  vol.  2,  §  258 ;  Fynn,  British  Consul's 
Handbook,  pp.  36,  6^ ;  Mensch,  Guide  du  Consulat,  pt.  1,  ch.  9; 
Home,  On  Diplomacy,  sec.  1,  §  13 ;  Wildman,  Int.  Daw,  vol. 
1,  p.  130 ;  De  Clercq,  Guide  des  Consulats,  pp.  610,  et  seq.) 

§  16.  Consuls  are  frequently  required  to  give  certificates 
relating  to  matters  of  fact  connected  with  the  commerce  of 
their  fellow  countrymen,  and  of  merchant  vessels  of  their  own 
state.  Such  certificates,  under  seal,  receive  full  faith  and 
credit  in  the  courts  of  the  country  where  such  fact  is  collate- 
rally called  in  question.  The  laws  of  most  states  make  it 
the  duty  of  their  consuls  to  take  acknowledgment  of  deeds 
for  the  conveyance  of  real  estate,  the  depositions  of  witnesses 
in  civil  causes,  etc. ;  but  the  legal  effect  to  be  given  to  such 
acts  must,  in  general,  be  determined  by  municipal  law.  {Heff- 
ter.  Droit  International,  §  247 ;  Phillimore,  On  Int.  Law,  vol.  2, 
§  258 ;  Instructions  to  British  Consuls,  1846,  sec.  16  ;  Home,  On 
Diplomacy,  sec.  1,  §  13 ;  Wildman,  Int.  Law,  vol.  1,  p.  130 ; 
Martens,  Guide  Diplomatique,  §  78 ;  De  Clercq,  Guide  des  Con- 
sulats, pp.  619,  et  seq.) 

§17.  Although  within  the  general  duties  and  rights  of 
consuls  to  watch  over  the  interests  of  their  own  countrymen, 
it  must  be  remembered  that  they  can  afford  no  protection 
against  due  process  of  the  laws  of  the  country  where  they 
reside,  and  any  attempt  to  evade  or  resist  their  execution 
would  constitute  an  offense,  for  which  the  offending  consul 
may  be  dismissed  or  punished.  The  only  protection  he 
can  afford,  even  to  his  own  countrymen,  in  such  cases,  is  to 
see  that  the  laws  are  properly  administered;  and  if  injustice 
is  done  to  his  fellow-countrymen,  by  depriving  them  of  the 
ordinary  right  of  trial,  or  by  distinguishing  unfavorably 
between  them  and  citizens  of  the  state  where  he  resides, 
and  to  which  the  tribunals  belong,  he  should  make  repre- 
sentation to  his  own  government,  to  whom  it  belongs  to 
require  explanation  and  satisfaction.  He  has  no  diplomatic 
authority  to  demand  either  the  one  or  the  other.  Neverthe- 
less, by  a  judicious  but  firm  proceeding,  and  the  exertion  of 
his  personal  and  official  influence  with  the  local  authorities, 
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lie  may  do  much  toward  securing  tlie  just  rights  of  his 
countrymen,  or  in  mitigating  the  severity  of  their  punish- 
ment for  offenses  committed.  {PhilUmore,  On  Int.  Law,  voh 
2,  §  258 ;  British  Statutes,  17  and  18  Vic,  c.  104 ;  Home,  On 
Diplomacy,  sec.  1,  §  13 ;  Martens,  Guide  Diplomatique,  §  78 ; 
Bello  Derecho  Internacional,  pt.  1,  cap.  7,  §  2  ;  Moreuil,  Manuel 
des  Agents  Con.,  pt.  3,  tit.  2;  Mensch,  Guide  du  Consulat,  pt.  1, 
ch.  6 ;  Hiquelrae,  Derecho  Pub.  Int.,  lib.  2,  cap.  Ad.,  3.) 

§  18.  Some  states  permit,  and  others  forbid,  their  consuls 
to  trade.  As  already  stated,  a  consul  engaged  in  trade  is,  in 
all  that  concerns  that  trade,  subject  to  the  local  laws,  and  to 
the  local  jurisdiction,  in  the  same  way  as  a  native  merchant. 
Their  consular  character  gives  them  no  privileges  in  trade, 
either  in  peace  or  war.  "  The  character  of  consul,"  says 
Lord  Stowell,  "  does  not  protect  that  of  a  merchant,  united 
in  the  same  person."  It  is  certainly  a  very  objectionable 
practice  to  permit  consuls  to  engage  in  trade,  and  has  so 
been  regarded  by  the  best  writers  on  international  law.  It 
necessarily  brings  them  in  competition,  and  not  unfrequently 
in  conflict,  with  the  merchants  of  the  place  where  they  reside, 
and  consequently  weakens  or  destroys  their  official  influence. 
{Phillimore,  On  Int.  Law,  vol.  2,  §  251 ;  Santos,  Traite  de  Con- 
sulat, pp.  171,  196;  Martens,  Guide  Diplomatique,  §§  74,  79; 
Bello,  Derecho  Internacional,  art.  1,  cap.  7,  §  1  ;  De  Cussy, 
Reg.  Consularies,  pt.  1,  sec.  3.) 

§  19.  The  public  character  of  consul  has  frequently  been 
the  subject  of  judicial  decision  in  the  prize  courts  and 
municipal  tribunals  of  France,  Great  Britain  and  the  United 
States.  The  cases  of  the  Marquis  de  la  Fuente  Hermosa, 
decided  by  the  Oour  Eoyale  de  Paris,  in  1842,  and  that  of 
M.  SoUer,  decided  by  the  Cour  Royale  de  Aix,  in  1843,  are 
leading  cases  in  France ;  those  of  Barbuit  and  Cretico,  in 
England.  The  courts  of  the  United  States  have  generally 
followed  the  English  decisions  on  this  subject.  {Phillimore, 
On  Int.  Law,  vol.  2,  §§  261-271 ;  Barbuit' s  Case,  Talbot's  Cases 
in  Equity,  p,  281 ;  Clarke  v.  Cretico,  3  Burr  Rep.,  p.  1481 ; 
Viveash  v.  Becker,  3  Maide  and  Sel.  Rep.,  p.  297;  The  Indian 
Chief,  3  Rob.  Rep.,  p.  26 ;  Arnold  v.  U.  Ins.  Co.,  1  John.  Rep., 
p.  363 ;   Griswold  v.   Waddington,  16  John.  Rep.,  p.  346.) 
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§  20.  Eights,  privileges,  and  immunities,  are  sometimes 
conceded  to  consuls  by  treaty  stipulations,  which  they  are 
not  entitled  to  by  the  general  law  of  nations.  Thus,  by  the 
convention  between  France  and  the  United  States,  in  1853, 
certain  rights  of  jurisdiction  and  exemption,  not  accorded  by 
international  law,  are  given  to  the  consuls  of  the  contracting 
powers.  But  such  treaty  stipulations  are  binding  only  upon 
those  who  are  parties  to  the  agreement.  The  same  may  be 
said  of  municipal  laws,  which  give  special  privileges  to  for- 
eign consuls ;  they  have  no  effect  beyond  the  limits  of  the 
state  which  passes  them,  unless  specially  adopted  or  permit- 
ted by  others.  { Wheaton,  Elem.  Int.  Law,  pt.  3,  ch.  1,  §  22, 
note ;  U.  S.  Statutes  at  Large,  vol.  8,  p.  230 ;  Home,  On  Diplo- 
macy, sec.  1,  §  14  ;  Heffter,  Droit  International,  §  248 ;  Riquelme, 
Derecho  Pub.  Int.,  lib.  2,  cap.  Ad.,  3.) 

§  21.  As  already  remarked,  the  powers,  privileges  and 
immunities  of  European  and  American  consuls,  in  Moham- 
medan and  unchristian  dominions,  are  very  different  from 
those  of  consuls  in  christian  countries.  This  has  resulted,  in 
part,  from  their  having  there  retained  the  general  diplomatic 
character  and  prerogatives  of  jurisdiction,  which,  in  earlier 
times,  they  possessed  everywhere,  and,  in  part,  from  the  stip- 
ulation of  treaties.  Thus,  the  Sultans  of  Turkey  have  con- 
ceded, to  the  consuls  of  christian  powers,  authority  to  exer- 
cise jurisdiction  over  their  fellow-countrymen  in  Turkey, 
which,  by  the  general  rule  of  international  law  of  christian 
states,  belongs  to  the  territorial  sovereign.  Such  jurisdic- 
tion, both  civil  and  criminal,  being  conceded  to  the  consuls 
over  their  countrymen,  to  the  exclusion  of  the  local  magis- 
trates and  tribunals,  it  depends  upon  the  laws  of  their  own 
states  how  it  shall  be  exercised,  and  what  penalties  or  pun- 
ishments may  be  imposed  or  inflicted.  In  civil  cases,  this 
jurisdiction  is  ordinarily  subject  to  an  appeal  to  the  superior 
tribunals  of  their  own  country,  and  in  criminal  cases,  the 
prisoners  are  sometimes  sent  home  for  trial  and  punishment, 
especially  if  the  punishment  exceeds  the  infliction  of  pecu- 
niary penalties.  This,  however,  depends  upon  the  laws  of 
their  own  country  regulating  such  proceedings.  ( Wheaton, 
Mem.  Int.  Law,  pt.  2,  ch.  2,  §  11 ;  Phillimore,  On  Int.  Law, 
vol.  2,  §§  272,  et  seq. ;  Martens,  Guide  Diplomatique,  §  83 ; 
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Home,  On  Diplomacy/,  sec.  1,  §  13 ;  Wildman,  Int.  Laio,  vol.  1, 
p.  130 ;  Garden,  De  Diplomatie,  tome  1,  pp.  327,  et  seq. ; 
Cushing,  Opinions  U.  S.  Atfys  Genl  vol.  7,  pp.  346-348  ;  Heff- 
ier.  Droit  International,  §  244 ;  De  Gassy,  Reg.  Consulaires,  pt.  1, 
sec.  2,  §  9 ;  Biquelme,  Derecho  Pub.  Int.,  lib.  2,  cap.  Ad.,  3 ; 
Dalloz,  Repertoire,  verb.  Consuls,  §  1.) 

§22.  Mr.  Gushing,  the  United  States  Attorney  General, 
thus  describes  the  origin  of  this  difference  of  consular  powers 
in  christian  and  unchristian  countries  :  "I  might  demonstrate 
historically  what,  in  this  place,  it  will  suffice  to  affirm,  that 
the  institution  of  consuls,  in  their  present  capacity  of  inter- 
national agents,  originated  in  the  mere  fact  of  difference  in 
law  and  religion  at  that  period  of  modern  Europe  in  which 
it  was  customary  for  distinct  nationalities,  coexisting  under 
the  same  general  political  head,  and  even  in  the  same  city, 
to  maintain  each  a  distinct  municipal  government.  Such 
municipal  colonies,  organized  by  Latin  Christians,  and 
especially  by  those  of  the  Italian  republics  in  the  Levant, 
were  administered  each  by  its  consuls,  that  is,  its  proper  muni- 
cipal magistrates  of  the  well  known  municipal  denomination. 
Their  commercial  relation  to  the  business  of  their  country- 
men was  a  mere  incident  of  their  general  municipal  authority. 
Such,  also,  at  the  outset,  was  the  nature  of  their  political 
relation  to  other  coexisting  nationalities  around  them  in  the 
same  country,  and  to  that  country's  own  supreme  political 
or  military  powers.  The  consuls  of  christian  states,  in  the 
countries  not  christian,  still  retain  unimpaired,  and  habitually 
exercise,  their  primative  function  ot  municipal  magistrates 
for  their  countrymen,  their  commercial  or  international 
capacity,  in  those  countries,  being  but  a  part  of  their  general 
capacity  as  the  delegated  administrative  and  judicial  agents 
of  their  nation.  This  condition  of  things  came  to  be  perma- 
nent in  the  Levant,  that  is,  in  Greek  Europe  and  its  depend- 
encies, by  reason  of  the  tide  of  Arabic  and  Tarter  conquest 
having  overwhelmed  so  large  a  part  of  the  eastern  empire, 
and  established  the  Mohammedan  religion  there.  But  the 
result  was  different  in  Latin  Europe."  This  difference,  in  the 
powers  of  consuls  in  christian  and  in  Mohammedan  countries, 
he  says,  is  founded  on  the  difference  of  law  which  necessarly 
results  from  the  character  of  the  different  religions.     "The 
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legislature  of  Mohammed,  for  instance,  like  that  of  Moses, 
is  inseparable  from  his  religion.  We  cannot  submit  to  one 
without  undergoing  the  other.  The  same  legal  incompati- 
bility exists,  for  one  reason  or  another,  between  us  and  the 
unchristian  states  not  Mohammedan."  (Cushing,  Opinions 
of  U.  S.  Atfys  GenL,  vol.  7,  pp.  346-348;  Hefier,  Droit  Inter- 
national, §  245;  Moreuil,  Manuel des  Agents  Con.,  introduction; 
jRiquelme,  Derecho  Pub.  Int.,  lib.  2,  cap.  Ad.,  3;  Dalloz,  Be- 
perioire,  verb.  Consuls,  §  1;  Merlin,  Repertoire,  verb.  Consuls 
Francais.) 

§  23.  The  general  powers  of  the  consuls  of  christian  nations 
in  Turkey,  the  Barbary  States,  and  other  Mohammedan  coun- 
tries, have  been  extended,  by  treaty  stipulations,  to  European 
and  American  consuls  in  the  Chinese  empire.  It  was  the 
object  of  these  treaties  to  exempt  foreigners,  in  China,  from 
the  civil  and  criminal  jurisdiction  of  the  local  magistrates 
and  tribunals,  and  make  them  subject  only  to  the  laws  and 
authorities  of  their  own  country,  thus  creating  a  kind  of  ex- 
territoriality for  all  citizens  of  the  contracting  states  resident 
in  or  visiting  any  part  of  the  Chinese  empire.  ( Treaty  between 
U.  S.  and  China,  July  3d,  1844 ;  Treaty  between  France  and 
China,  Oct.  24th,  1844  ;  Treaty  between  Great  Britain  and  China, 
1842,  1843  ;  Phillimore,  On  Int.  Law,  vol.  2,  §  277 ;  Moreuil, 
Manuel  des  Agents  Con.,  Appendice,  p.  377 ;  Riquelme,  Derecho 
Pub.  Int.,  lib.  2,  cap.  Ad.,  3 ;  Gardner,  Institutes,  p.  503.) 

§  24.  The  thirteenth  article  of  the  commercial  treaty  between 
Great  Britain  and  China,  in  1843,  is  as  follows :  "  Article  thir- 
teen. Whenever  a  British  subject  has  reason  to  complain 
of  a  Chinese,  he  must  first  proceed  to  the  consulate  and  state 
his  grievance.  The  consul  will  thereupon  inquire  into  the 
merits  of  the  case,  and  do  his  utmost  to  arrange  it  amicably. 
In  like  manner,  if  a  Chinese  have  reason  to  complain  of  a 
British  subject,  he  shall  no  less  listen  to  his  complaint,  and 
endeavor  to  settle  it  in  a  friendly  manner.  If  an  English 
merchant  have  occasion  to  address  the  Chinese  authorities, 
he  shall  send  the  address  through  the  consul,  who  will  see 
that  the  language  is  becoming;  and,  if  otherwise,  will  direct 
it  to  be  changed,  or  will  refuse  to  convey  the  address.  If, 
unfortunately,  any  disputes  take  place  of  such  a  nature  that 
the  consul  cannot  arrange  them  amicably,  then  he  shall 
17 
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request  the  assistance  of  a  Chinese  officer,  that  they  may, 
together,  examine  into  the  merits  of  the  case,  and  decide  it 
equitably.  Regarding  the  punishment  of  English  criminals, 
the  English  government  will  enact  the  laws  necessary  to 
attain  that  end,  and  the  consul  will  be  empowered  to  put 
them  in  force ;  and,  regarding  the  punishment  of  Chinese 
criminals,  these  will  be  tried  and  punished  by  their  own 
laws,  in  the  way  provided  for  by  the  correspondence  which 
took  place  at  Is'ankin  after  the  conclusion  of  peace." 
(Annual  Register  for  1843,  vol.  85,  p.  371 ;  PhilUmore,  On  Int. 
Law,  vol.  2,  §  277 ;  Chinese  Treaties,  Hongkong,  1844,  pp.  99, 
et  seq.) 

§  25.  With  respect  to  the  jurisdiction  and  judicial  powers 
exercised  by  British  consuls,  and  other  officers,  in  the  east, 
and  in  China,  the  English  statute,  for  carrying  this  article 
into  effect,  is  very  general  in  its  terms,  the  details  being  sup- 
plied by  orders  in  council,  and  instructions  from  the  foreign 
office.     The  statute  of  August  1848,  (6  and  7    Vic,  c.  94,) 
enacts :   "  That  it  is,  and  shall  be  lawful,  for  Her  Majesty  to 
hold,  exercise,  and  enjoy  any  power  or  jurisdiction  which 
Her  Majesty  now  hath,  or  may  at  any  time  hereafter  have, 
within  any  country  or  place  out  of  Her  Majesty's  dominions, 
in  the  same,  and  as  ample  a  manner  as  if  Her  Majesty  had 
acquired  such  power  or  jurisdiction  by  the  cession  or  con- 
quest of  territory.     That  every  act,  matter  and  thing,  which 
may  at  any  time  be  done  in  pursuance  of  any  such  power 
or  jurisdiction  of  Her  Majesty,  in  any  country  or  place  out 
of  Her  Majesty's  dominions,  shall,  in  all  courts,  ecclesiasti- 
cal and  temporal,  and  elsewhere  within  Her  Majesty's  domin- 
ions, be,  and  be  deemed  and  adjudged  to  be,  in  all  cases, 
and  to  all  intents  and  purposes  whatsoever,  as  valid  and 
effectual  as  though  the  same  had  been   done  according  to 
the  local  law  then  in  force  within  such  country  or  place." 
(British  Statutes,  6  and  7  Vic,  c.  94 ;  Phillimore,  On  Int.  Law, 
voh2,  §275.) 

§  26.  In  consequence  of  the  provisions  of  this  statute,  two 
important  orders  in  council  were  issued,  respecting  the  civil 
and  criminal  jurisdiction  of  Her  Majesty's  consuls  in  the 
Levant,  and  the  foreign  office  put  forth  a  memorandum,  for 
the  guidance  of  the  consuls  in  the  exercise  of  such  jurisdic- 
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tion,  and  clearly  stating  the  grounds  upon  which  it  rests.  It 
says  that,  as  this  right  of  jurisdiction  is  an  exception  to  the 
system  universally  observed  among  christian  nations,  and  is 
derived  solely  from  concessions  made  by  the  territorial  sove- 
reignty, it  "is  strictly  limited  to  the  terms  in  which  the  con- 
cession is  made;"  that,  in  the  next  place, it  depends  "on  the 
the  extent  to  which  the  Queen,  in  the  exercise  of  the  power 
vested  in  her  majesty  by  act  of  parliament,  may  be  pleased 
to  grant  to  any  of  her  consular  servants  authority  to  exercise 
jurisdiction  over  British  subjects,  and,  therefore,  the  orders  in 
council,  which  may,  from  time  to  time,  be  issued,  are  the 
only  warrants  for  the  proceedings  of  the  consuls,  and  exhibit 
the  rules  to  which  they  must  scrupulously  adhere."  [Philli- 
more,  On  Int.  Law,  vol.  2,  §  276 ;  Fynn,  British  Consuls  Abroad^ 
pp.  174-8 ;  Annual  Register,  vol.  85,  p.  370 ;  Martens,  Nouv, 
Recueil  de  Traites,  pp.  418,  484 ;  Orders  in  Council,  Oct.  2d, 
1843,  and  June  19th,  1844.) 

§27.  The  articles  of  the  treaty  entered  into,  in  1844, 
between  France  and  China,  relating  to  this  subject,  are  as 
follows:  "XXY.  Lorsq'  un  citoyen  Frangais,  aura  quelque 
sujet  de  plainte  ou  quelque  reclamation  a  formuler  contre  un 
Chinois,  il  devra  d'abord  exposer  ses  griefs  au  consul,  qui 
apres  avoir  examine  I'affaire,  s'efforcera  de  Tarranger  amica- 
blement.  De  menie,  quand  un  Chinois  aura  a  se  plaindre 
d'un  Frangais,  le  consul  ecoutera  sa  reclamation  avec  interet,  et 
cherchera  a  menager  un  arrangement  amiable.  Mais  si,  dans 
Tun  au  I'autre  cas,  la  chose  etait  impossible,  le  consul  requerra 
I'assistance  du  functionaire  Chinois  competent,  et  tous  deux, 
apres  avoir  examine  conjointement  I'affaire,  statueront  sui- 
vant  I'equite.  XXVI.  Si  dorenavant  des  citoyen  Frangais, 
dans  un  des  cinq  ports,  eprouvaient  quelque  dommage,  ou  s'ils 
etaient  I'objet  de  quelque  insulte  ou  vexation  de  la  part  de 
sujets  Chinois,  ceux-ci  seront  poursuivis  par  I'autorite  locale, 
qui  prendra  les  mesures  necessaires  pour  la  defense  et  la 
protection  des  Frangais.  A  bien  plus  forte  raison,  si  des 
malfaiteurs,  on  quelque  partie  egaree  de  la  population,  ten- 
taient  de  piller,  de  detruire  ou  d'incendier  les  maisons,  lea 
magasins  des  Frangais,  ou  tout  autre  etablissement  forme  par 
eux,  la  meme  autorite,  soit  a  la  requisition  du  Consul,  soit  de 
son  propre  mouvement,  enverrait  en  toute  hEte  la  force  armee 
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pour  dissiper  Temeute,  s'emparer  des  coupables  et  les  liver  k 
toute  la  severite  des  lois;  le  tout  sans  prejudice  des  poursuites 
k  exercer  par  qui  de  droit  pour  indemnisation  des  pertes 
eprouvees.  XXVII.  Si  malheureuseraent  il  s'elevait  quelque 
rixe  ou  quelque  querelle  entre  des  Fran9ais  et  des  Chinois, 
comme  aussi  dans  le  cas  ou  durant  le  cours  d'une  semblable 
querelle,  un  ou  plusieurs  individus  serrient  tues  ou  blesses, 
soit  par  des  coups  de  fer,  soit  autrement,  les  Chinois  seront 
arretes  par  Tautorite  Chinoise  qui  se  chargera  de  les  faire 
examiner  et  punir,  s'il  y  a  lieu,  couformement  aux  lois  du 
pays.  Quant  aux  Frangais.  ils  seront  arretes  a  la  diligence 
du  consul,  et  celui-ci  prendre  tout  les  mesures  necessaires 
pour  que  les  prevenues  soient  livres  a  Faction  reguliere  des 
lois  Fran9aises,  dans  la  forme  et  suivant  les  dispositions  qui 
seront  ulterieurement  determinees  par  la  gouvernement  Fran- 
9ais.  In  en  sera  de  meme  en  toute  circonstance  analogue  et 
non  prevue  dans  la  presente  convention,  le  principe  etant 
que,  pour  la  repression  des  crimes  et  delits  commis  par  eux 
dans  les  cinq  ports,  les  Fran9ais  seront  constamment  regis 
par  la  loi  Fran9aise.  XXVIII.  Les  Fran9ais  qui  se  trouve- 
ront  dans  les  cinq  ports  dependent  egalement  pour  toutes  les 
difficultes  ou  les  contestations  qui  pourraient  s'elever  entre 
eux,  de  la  jurisdiction  Fran9aise.  En  cas  de  differends  sur- 
venus  entres  Fran9ais  et  etrangers,  il  est  bien  stipule  que 
Tautorite  Chinois  n'aura  a  s'en  meler  d'aucune  maniere.  Elle 
n'aura  pareillement  k  exercer  aucune  action  sur  les  navires 
marchands  Fran9ais  ;  ceux-ci  ne  releveront  que  de  I'autorite 
Fran9aise  et  du  capitaine."  {De  Clercq,  Formulaire  des  Chan- 
celleries, tome  2,  p.  369;  Chinese  Treaties,  Hongkong,  1844, 
pp.  80-82 ;  Moreuil,  Manuel  des  Agents  Cons.,  p.  239.) 

§  28.  De  Clercq,  writing  in  1851,  says :  that  no  special  laws 
or  regulations  had  yet  been  made  for  carrying  into  effect  the 
treaty  of  1844,  and  that  the  jurisdiction  of  the  French  agents 
in  China,  having  no  other  legal  basis  than  the  ordonnance  of 
1681,  were,  consequently,  bound  to  conform  to  the  disposi- 
tions of  that  ordonnance.  But,  on  the  8th  of  July,  1852,  a 
law  was  passed  for  the  purpose  of  regulating  the  jurisdiction 
of  French  consuls  in  China,  conformably  to  the  dispositions 
of  the  treaty  of  1844.  "With  respect  to  civil  jurisdiction,  that 
law  reenacts,  with  some  exceptions,  the  provisions  of  the 
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edict  of  June,  1778,  relating  to  the  Levant  and  Barbary ;  and, 
with  respect  to  criminal  jurisdiction,  it  conforms  generally 
to  the  law  of  May  28th,  1836,  relating  to  the  same  countries. 
Appeals,  in  certain  specified  cases,  are  allowed  from  the 
French  consular  tribunals  in  China  to  the  French  court  of 
appeals  in  Pondichery.  By  recurring  to  the  ordon nance  and 
law  above  referred  to,  it  will  be  seen  that  the  jurisdiction 
and  proceedings  of  the  French  consular  courts  in  the  east  are 
regulated  with  great  minuteness  of  detail.  (De  Clercq,  Guide 
des  Co7isulats,  pp.  150-153;  De  Clercq,  Formulaire  des  Chancel- 
leries, tome  2,  pp.  369-374 ;  Ordonnance  d'aout  1681,  liv.  1,  tit. 
9,  arts.  13-15;  Moreidl,  Manuel  des  Agents  Cons.,  pp.  379  etseq.) 
§  29.  By  the  treaty  of  July  3d,  1844,  between  the  United 
States  of  America  and  China,  it  was  stipulated  as  follows : 
"  Article  twenty-first.  Subjects  of  China,  who  may  be  guilty  of 
any  criminal  act  toward  citizens  of  the  United  States,  shall  be 
arrested  and  punished  by  the  Chinese  authorities,  according 
to  the  laws  of  China.  And  citizens  of  the  United  States, 
who  may  commit  any  crime  in  China,  shall  be  subject  to  be 
tried  and  punished  only  by  the  consul  or  other  public  func- 
tionary of  the  United  States,  thereto  authorized,  according 
to  the  laws  of  the  United  States.  And,  in  order  to  the  pre- 
vention of  all  controversy  and  disafi[ection,  justice  shall  be 
equitably  and  impartially  administered  on  both  sides." 
"Article  twenty-fourth.  If  citizens  of  the  United  States  have 
special  occasion  to  address  any  communication  to  the  Chinese 
local  oflicers  of  government,  they  shall  submit  the  same  to 
consul  or  other  officer,  to  determine  if  the  language  be 
proper  and  respectful,  and  the  matter  just  and  right  in  which 
event  he  shall  transmit  the  same  to  the  appropriate  authori- 
ties, for  their  consideration  and  action  in  the  premises.  In 
like  manner,  if  subjects  of  China  have  special  occasion 
to  address  the  consul  of  the  United  States,  they  shall  sub- 
mit the  communication  to  the  local  authorities  of  their  own 
government,  to  determine  if  the  language  be  respectful  and 
proper,  and  the  matter  just  and  right,  in  which  case  the  said 
authorities  will  transmit  the  same  to  the  consul,  or  other 
officer,  for  his  consideration  and  action  in  the  premises.  And 
if  controversies  arise  between  citizens  of  the  United  States 
and  subjects  China,  which  cannot  be  amicably  settled  other- 
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wise,  the  same  shall  be  examined  and  decided  conformably 
to  justice  and  equity,  by  the  public  officers  of  the  two  nations 
acting  in  conjunction."  "  Article  twenty -fifth.  All  questions 
in  regard  to  rights,  whether  of  property  or  person,  arising 
between  citizens  of  the  United  States  in  China  shall  be  sub- 
ject to  the  jurisdiction  and  regulated  by  the  authorities  of  their 
of  their  own  government.  And  all  controversies  occuring  in 
China,  between  citizens  of  the  United  States  and  the  subjects 
of  any  other  government,  shall  be  regulated  by  the  treaties 
existing  between  the  United  States  and  such  governments, 
respectively,  without  interference  on  the  part  ^of  China." 
( U.  S.  Statutes  at  Large,  vol.  8,  pp.  592  et  seq. ;  WheatoUy 
Elem.  Int.  Law,  pt.  2,  ch.  2,  §  11 ;  Chinese  Treaties,  Hong- 
kong, 1844,  pp.  45-48.) 

§  30.  Mr.  Cushing,  the  American  commissioner  who  nego- 
tiated this  treaty  with  China,  in  his  letter  to  the  American 
secretary  of  state,  dated  September  29th,  1844,  says:  that  he 
entered  China  with  the  general  conviction  that  the  United 
States  ought  not  to  concede  to  any  Mohammedan  or  pagan 
state,  under  any  circumstances,  the  local  jurisdiction  over 
a  citizen  of  the  United  States,  which  was  claimed  and  exer- 
cised by  foreign  christian  states.  "  In  our  treaties  with  the 
Barbary  States,  with  Turkey,  and  with  Muscat,  I  had  the 
precedent  of  the  assertion,  on  our  part,  of  more  or  less  of 
exclusion  of  the  local  jurisdiction,  in  conformity  with  the 
usage,  as  it  is  expressed  in  one  of  them,  observed  in  regard 
to  the  subjects  of  other  christian  states.  In  China,  I  found 
that  Great  Britain  had  stipulated  for  the  absolute  exemption 
of  her  subjects  from  the  jurisdiction  of  the  empire,  while  the 
Portugese  attained  the  same  object  through  their  own  local 
jurisdiction  at  Macao.  I  deemed  it,  therefore,  my  duty,  for 
all  the  reasons  assigned,  to  assert  a  similar  exemption  on 
behalf  of  the  citizens  of  the  United  States.  This  exemption 
is  agreed  to  in  terms  by  the  letter  of  the  treaty  of  Wang 
Hiya.  And  it  was  fully  admitted  by  the  Chinese,  in  the  cor- 
respondence which  occurred  contemporaneously  with  the 
negotiation  of  the  treaty,  on  occasion  of  the  death  of  Sha 
Aman.  *  *  *  By  that  treaty,  thus  construed,  the  laws 
of  the  United  States  follow  its  citizens,  and  its  banner  pro- 
tects them,  even  within  the  domain  of  the  Chinese  empire. 
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The  treaties  of  the  United  States  with  the  Barbary  powers, 
and  with  Muscat,  confer  judicial  functions  on  our  consuls  in 
those  countries,  and  the  treaty  with  Turkey  places  the  same 
authority  in  the  hands  of  the  minister  or  consul,  as  the  sub- 
stitute for  the  local  jurisdiction,  which,  in  case  of  controversy, 
would  control  if  it  arose  in  Europe  or  America.  These  trea- 
ties are,  in  this  respect,  accordant  with  general  usage,  and 
what  I  conceive  to  be  the  principles  of  the  law  of  nations  in 
relation  to  the  non-christian  powers.  In  extending  these 
principles  to  our  intercourse  with  China,  seeing  that  I  have 
obtained  the  concession  of  absolute  and  qualified  ex-territori- 
ality,  I  consider  it  well  to  use,  in  the  treaty  terms  of  such  gene- 
rality, in  describing  the  substitute  jurisdiction,  as  while 
they  held  unimpaired  the  customary  or  law  of  nations  juris- 
diction, do  also  leave  to  congress  the  full  and  complete  direc- 
tion to  define,  if  it  please  to  do  so,  what  officers,  with  what 
powers,  and  in  what  form  of  law,  shall  be  the  instruments 
for  the  protection  and  regulation  of  the  citizens  of  the  United 
States."  Mr.  Gushing,  in  commenting  upon  this  treaty, 
shows  that  it  confers  on  citizens  of  the  United  States,  in 
China,  absolute  and  unqualified  ex-territoriality  in  all  crimi- 
nal matters,  and  provides,  with  respect  to  civil  matters :  1st. 
That  questions  arising  between  citizens  of  the  United  States,  in 
China,  shall  be  subject  to  the  jurisdiction,  and  be  regulated 
by  the  authorities  of  their  own  government ;  2d,  That,  in  con- 
troversies between  a  citizen  of  the  United  States  and  a  Chi- 
nese, the  authorities  of  the  two  governments  are  to  have  con- 
certed action ;  3d,  That,  in  controversies  between  a  citizen 
of  the  United  States  and  any  other  person,  not  a  Chinese, 
the  adjustment  is  to  be  regulated  by  the  international  rela- 
tions of  the  United  States  and  the  government  or  state  of 
that  other  person.  {Treaty  between  the  U.  S.  and  China,  art. 
25 ;  Gushing,  Opinions  Z7.  S.  Atty's.  Gen'L,  vol.  7,  pp.  498,  501 ; 
Wheaton,  Elem,  Int.  Law,  pt.  2,  ch.  2,  §  11.) 

§  31.  In  order  to  carry  into  effect  the  provisions  of  the 
treaty,  and  to  extend  our  jurisdiction  over  our  people  in 
China,  it  was  necessary  to  provide  for  persons  clothed  with 
lawful  authority  for  that  purpose ;  and  these  are  described  in 
the  treaty  as  "  consuls  or  other  officers,"  "  public  officers,  the 
consuls  or  other  public  functionary,"  and  "the  authorities" 


264  International  Law, 

of  the  United  States.  But,  continaes  Mr.  Gushing,  "in  thus 
retaining  jurisdiction  of  our  citizens  in  China,  and  providing 
persons  to  exercise  it,  we  could  not  rely  upon  the  law  of 
nations  exclusively,  nor  upon  usages,  or  a  customary  local 
code  applicable  to  the  emergency,  such  as  exist  in  the  Levant." 
Accordingly,  the  statute  of  August  11th,  1848,  provides  the 
following  system  of  laws  for  the  exercise  and  enforcement  of 
such  jurisdiction ;  1st,  The  laws  of  the  United  States,  "  so 
far  as  such  laws  are  suitable  to  carry  said  treaty  into  effect ; 
2d,  "The  common  law,"  in  all  cases  where  the  laws  of  the 
United  States  "  are  not  adapted  to  the  subject,  or  are  defi- 
cient in  the  provisions  necessary  to  furnish  suitable  reme- 
dies; "  3d,  "Decrees  and  regulations,"  by  the  commissioner, 
"which  shall  have  the  force  of  law,"  and  supply  such  defects 
and  deficiencies  "as  still  remain  to  be  supplied,"  and  the 
regulations,  orders  and  decrees,  "  made  by  the  commissioner, 
with  advice  of  the  several  consuls,  must  be  transmitted  to  the 
President,  to  be  laid  before  congress  for  its  revision,"  but 
they  are  to  be  "binding  and  obligatory  until  annulled  or 
modified  by  congress."  The  first,  second  and  thiixl  sections  of 
the  statute  give  to  the  commissioner  and  consuls  the  judicial 
authority  necessary  to  execute  the  provisions  of  the  treaty, 
without,  however,  distributing  it  between  them.  It  describes 
the  manner  in  which  they  are  to  administer  law  in  China,  in 
criminal  cases,  and,  also,  in  certain  civil  cases ;  but  "  is  abso- 
lutely silent,"  says  Mr.  Cushing,  with  respect  to  a  large  class 
of  cases  where  no  questions  of  mere  damage  is  involved, 
such  as  many  suits  in  rem.,  and  many  others  de  re;  cases  of 
property  where  only  equitable  relief  is  asked;  "cases  of 
co-partnership,  or  joint  interest  in  real  or  personal  estate;  of 
insolvency,  of  divorce,  of  alimony,  of  wills,  and  of  intestate 
succession."  And  as  the  statute  is  absolutely  silent  as  to 
these  matters,  the  distribution  of  them  "is  to  be  made  by 
regulation,  in  subordination  always  to  other  specific  rules  of 
law."  Again,  he  says  :  "  The  commissioner  and  the  consuls 
shall  make  provision,  in  the  manner  indicated  by  the  statute, 
that  is,  by  separate  or  joint  regulations,  (sees,  four  and  ^ve,) 
concerning  all  those  things,  the  jurisdiction  of  which  it  leaves 
indeterminate,  and,  therefore,  subject  to  'regulation.'  "  Mat- 
ters of  insolvency,  intestacy,  probate  of  will,  divorce,  division 
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or  regulation  of  copartnership,  or  other  common  interests, 
habeas  corpus,  specific  performance,  trust,  discovery,  seaman's 
wages,  charter  party,  bottomry,  and  other  matters  of  equity, 
admiralty,  or  ecclesiastical  law,  are,  for  the  most  part,  of 
local  nature,  and  requiring  prompt  interlocutory  action  of 
judicial  authority,  and,  therefore,  seem  to  be  fit  subjects  for 
the  original  jurisdiction  of  the  consuls,  with  proper  regula- 
tions for  appeal  to  the  commissioner.  "  On  the  other  hand, 
some  processes,  like  mandamus,  prohibition,  supersedeas, 
are  of  so  high  a  nature  that,  like  review,  they  seem  appro- 
priate to  the  jurisdiction  of  the  commissioner.  The  same 
observation  may  apply  to  some  processes  in  equity.  Even,  as 
to  all  these  matters,  which  the  statute  leaves  undetermined, 
the  safer  course  appears  to  me  to  be  to  adhere,  so  far  as  may 
be,  to  the  spirit  of  the  law,  which  makes  the  commissioner 
the  appellate  supervisor  of  the  judicial  acts  of  the  consuls." 
It  will  be  perceived,  by  referring  to  the  act,  that  its  provi- 
sions, respecting  criminal  jurisdiction  and  proceedings,  are 
more  definite  and  minute,  specifying  in  what  cases  appeals 
may  be  taken  to  the  commissioner,  the  amount  of  fines 
which  may  be  imposed,  and  the  nature  and  extent  of  punish- 
ments which  may  be  infiicted,  the  means  for  enforcing  judg- 
ments and  sentences,  etc.  {Gardner^  Institutes,  p.  503;  U.  S. 
Statutes  at  Large,  vol.  9,  p.  276  ;  Cushing,  Opinions  U.  S.  Atfys 
Gent,  vol.  7,  pp.  510,  511 ;  Forbes  v.  Scannel,  13  Cat.  Hep,,  p. 
242.) 

§  32.  On  the  second  day  of  October,  1854,  the  U.  S.  commis- 
sioner to  China,  with  the  advice  of  the  U.  S.  consuls,  issued 
a  decree  distributing  the  judicial  authority  conferred  upon 
the  commissioner  and  consuls,  by  the  statute  of  August  11th, 
1848,  to  execute  the  provisions  of  the  treaty  in  certain  cases 
which  had  not  been  provided  for  in  the  statute,  otherwise 
than  by  conferring  the  authority  in  general  terms.  This 
decree  provides  detailed  "rules  and  regulations  "  for  the  law 
and  equity  jurisdiction  of  the  United  States'  consular  courts 
in  China,  the  issuing  of  writs  and  processes,  etc.  It  says : 
"  The  United  States  consular  court  may  exercise  equity  juris- 
diction where  the  subject  matter  complained  be  a  matter  of 
first,  accident  and  mistake ;  second,  account ;  third,  fraud 
fourth,  infants:  fifth,  specific  performance  of  agreements 
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sixth,  trusts.  *  *  *  As  to  trusts^  equity  will  superintend 
and  protect  the  creation  of  trusts,  whether  vesting  in  the 
trustee  real  or  personal  estate,  and  take  jurisdiction  of  trusts, 
whether  resulting  from  an  express  deed,  or  the  force  of  cir- 
cumstances and  the  situation  of  parties,  which  latter  are 
implied  trusts."  The  decree  provides,  in  detail,  for  new 
trials  and  appeals  from  the  consular  courts  in  all  proceedings 
at  law,  and  adds :  "  E^ew  trials  and  appeals  shall  lie  from  the 
equity  jurisdiction  of  the  United  States  consular  court  as  from 
the  common  law  jurisdiction  of  the  same."  It  is  thus  seen, 
that  the  treaty,  the  act  of  August  11th,  1848,  and  the  com- 
missioner's decree  of  Oct.  2d,  1854,  furnish  a  complete 
system  of  law  and  jurisprudence,  and  courts  of  competent 
jurisdiction,  for  the  punishment  of  crimes  and  oflenses  com- 
mitted by  American  citizens  in  China,  and  for  the  determi- 
nation of  all  disputes  between  such  citizens.  It  remains  to 
be  considered  whether  the  system  embraces  questions  of  dis- 
pute between  such  citizens  and  other  foreigners  resident 
there.  {''The  China  Mail;'  May  15th,  1856;  Forbes  v.  Scan- 
ml,  13  Cal  Eep.,  p.  242.) 

§  33.  It  will  be  observed  that,  according  to  the  provisions 
of  the  foregoing  treaties,  where  controversies  arise,  in  China, 
between  citizens  of  the  United  States  and  subjects  of  Great 
Britain  or  France,  the  Chinese  laws  do  not  apply,  nor  can  the 
Chinese  tribunals  give  any  relief.  The  jurisdiction  of  such 
controversies  is  left  to  be  determined  by  treaties  between  the 
respective  governments.  But  as  no  such  special  treaties  have 
ever  been  made,  and,  perhaps,  never  will  be  made,  are  there 
no  means  left  for  the  determination  of  such  controversies  ? 
Is  the  system  of  law  and  jurisdiction  established  by  the  treaty, 
and  by  the  act  of  1848,  so  imperfect  and  defective,  that  Asi- 
atic, European,  and  non-resident  Americans  in  China  have  no 
means  of  determining  their  controversies  with  Americans 
resident  there;  and  can  American  residents  have  no  judicial 
relief  against  other  resident  or  domiciled  foreigners  ?  There 
is  no  plainer  or  better  established  principle  of  public  law  than 
this,  that  alien  friends  may  sue  in  the  courts  of  the  defendant's 
country.  Now,  in  China,  as  in  other  unchristian  countries, 
American  citizens  and  American  consular  courts  enjoy  the 
rights  of  ex-territoriality,  and  the  same  may  be  said  of  British 
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and  French  citizens,  and  British  and  French  consular  courts. 
Each  one  is,  in  the  eye  of  the  law,  to  he  considered  within 
the  territory  of  its  own  state.  It  follows,  therefore,  that  an 
American  in  China  may  resort  to  the  British  courts  there 
against  an  Englishman,  or  to  the  French  courts  there  against 
a  Frenchman,  precisely  as  he  might  in  England  or  France, 
and  that  an  Englishman  or  a  Frenchman  may  resort  to  Ame- 
rican courts  in  China  against  an  American,  precisely  as  he 
might  in  the  United  States.  The  maxim  of  the  Eoman  law, 
actor  sequitur  forum  ret,  is  an  admitted  principle  of  the  juris- 
prudence of  all  civilized  nations.  {Foelix,  Droit  Int.  Prive, 
tit.  11,  ch.  2 ;  Citshing,  Opinions  U.  S.  Atfys  Gen.,  vol.  7,  pp.  517, 
518 ;  De  Clercq,  Guide  des  Considats,  pp.  697-702 ;  Biquelme, 
Dereeho  Fub.  Int.,  lib.  2,  tit.  1,  cap.  5;  Forbes  v.  Scannel,  13 
Cal.  Bep.,  p.  242.) 

§  34.  The  United  States  Attorney  General,  Mr.  Cushing, 
in  his  official  opinion,  has  fully  discussed  this  question  with 
respect  to  the  jurisdiction  of  the  United  States  courts  in 
China.  In  a  civil  controversy,  arising  under  a  demand  by  a 
Chinese  against  an  American,  he  says :  "  The  Chinese  will 
go  into  the  United  States  consular  court  as  plaintiff,  and 
that  court  will  take  jurisdiction  of  the  defendant  as  an  Ame- 
rican ;  and  where  the  demand  is  by  an  American  against  a 
Chinese,  the  former  must,  of  necessity,  be  content  with  such 
judicial  or  executive  action  of  the  Chinese  government  in 
the  premises  as  appertains  to  their  institutions,  and  as,  by 
application,  may  be  required  on  the  part  of  the  United  States. 
As  to  the  other  case,"  he  continues,  "that  of  controversies 
occuring  in  China  between  citizens  of  the  United  States  and 
subjects  of  any  other  (christian)  government,  the  treaty  pro- 
vides that  the  same  '  shall  be  regulated  by  the  treaties  exist- 
ing between  the  United  States  and  such  governments,  respec- 
tively, without  interference  on  the  part  of  China.'  (Art. 
twenty-five.)  [N'ow,  we  have  no  specialtresitj  with  any  of  these 
governments  on  this  point,  nor  is  any  needed,  or  necessarily 
required  or  intended  by  the  stipulation  under  consideration. 
With  all,  we  have  treaties  of  amity,  or  of  ordinary  commer- 
cial and  social  intercourse,  and  that  suffices  to  meet  the 
exigency.  But,  by  the  tenor  of  those  treaties,  as  they  are 
construed  by  the  law  and  usage  of  nations,  an  Englishman 


268  Internaticmal  Law, 

has  the  right  to  sue  a  resident  American,  or  an  American  a 
resident  Englishman,  as  alien  friend,  in  all  places  wherever, 
respectively,  the  jurisdiction  of  the  other  country  exists 
locally,  and  is  complete  as  to  subject  matter,  persons,  and 
remedial  forms.  The  jurisdiction  of  the  United  States  is 
complete  as  to  their  citizens  in  China,  and  the  jurisdiction 
of  Great  Britain  is  complete  as  to  her  subjects  in  China. 
That  the  jurisdiction,  in  each  case,  is  ex-territorial;  that  in 
China  it  is  excepted  from  the  local  territoriality,  and  that  it 
is  outside  of  the  territoriality  of  either  Great  Britain  or  the 
United  States,  is  a  fact  wholly  immaterial  to  the  question. 
It  is  a  question  free  of  all  doubt  on  principles  of  international 
right,  and  subject  only  to  the  single  inquiry,  whether  the 
given  country,  each  proceeding  in  established  legal  forms, 
by  whatsoever  authority  such  forms  be  established,  has  con- 
ferred on  its  courts  of  justice  in  China  jurisdiction  ad  hoc, 
or  whether  that  remains  to  be  done.  Here,  again,  the  statute 
is  explicit  and  ample.  It  confers  on  the  consular  courts 
jurisdiction  of  'all  civil  cases  arising  under  said  treaty.'  A 
demand  of  an  Englishman  against  an  American  is  a  civil 
case  arising  under  the  treaty,  as  we  see.  Therefore,  a  suit 
may  be  brought  by  the  Englishman  against  the  American 
in  the  consular  court  of  the  United  States;  as,  undoubtedly, 
in  the  consular  of  Great  Britain,  it  may,  consistently  with 
public  law,  be  brought  by  an  American  against  an  English- 
man. If  the  Englishman  were  within  the  territorial  jurisdic- 
tion of  the  United  States  he  might  sue,  but  would  also  be 
subject  to  suit  in  the  local  courts,  as  the  American  might 
and  would  be  in  England.  ISTay,  a  suit  would  lie  in  the 
courts  of  Great  Britain  or  the  United  States,  between  resi- 
dents, both  being  aliens  in  the  country.  In  China,  the  rela- 
tive condition  of  all  these  persons  differs  in  this,  that  the 
local  courts  of  each  government,  being  ex-territorial  ones, 
have  no  territorial  jurisdiction,  but  only  a  jurisdiction  as 
respects  persons,  namely,  its  own  citizens  or  subjects.  Of 
course,  neither  government  can  take  compulsory  jurisdiction 
there  of  a  subject  or  citizen  of  any  other,  but  each  may  act 
compulsorily  upon  its  own,  at  the  suit  of  that  of  another. 
Perhaps  neither  government  is  under  perfect  obligation  to 
do  this,  but  it  may  do  so.  in  obedience  to  national  comity ; 
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it  can  rightfully  do  so  if  it  will ;  and  its  obligation  to  do  so 
will  be  perfect,  provided  the  exercise  of  the  right  be  reciproca- 
ted by  the  other  government."  These  views  are  recognized 
and  carried  out  in  the  "rules  and  regulations"  for  the  Uni- 
ted States  consular  trust  in  China,  contained  in  the  decree 
of  Commissioner  McLane,  dated  October  2d,  1854.  In  rule 
second,  it  says :  "  When  a  citizen  of  the  United  States,  who 
is  a  resident  in  China,  or  any  subject  of  the  Emperor  of 
China,  or  the  citizen  or  subject  of  any  other  state  or  nation,  may 
have  a  right  to  bring  suit  against  a  citizen  of  the  United  States 
in  the  United  States  consular  court  in  China,  has  a  claim 
arising  on  contract  and  already  due,  against  any  citizen  of 
the  United  States  residing  in  China,  may  apply  to  the  Uni- 
ted States  consular  court  where  the  debtor  resides,  to  declare 
him  insolrent,  and  close  his  affairs,"  etc.  [Cushing,  Opinions 
U.  S.  Atfys.  Gen'l,  vol.  7,  pp.  517-519;  "  The  China  Mail;' 
May  15,  1856;  Forbes  v.  Scannel,  13  CaL  Bep.,]^.  242;  Foelix, 
Droit  International  Prive,  tit.  11,  ch.  2.) 
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CHAPTER   XI. 

MUTUAL    DUTIES    OF    STATES. 


CONTENTS. 

^  1.  All  international  rights  have  their  corresponding  duties  —  §  2.  Classification 
of  the  duties  of  states  —  ^3.  Duties  corresponding  to  perfect  rights  —  §4. 
State  responsible  for  acts  of  its  rulers  —  §  5.  Acts  of  subordinate  officers  — 
^6.  Acts  of  private  citizens  —  §7.  If  such  acts  be  ratified  —  §8.  General 
conduct  of  citizens  —  ^9.  Pretended  emigration  and  expatriation  —  §10. 
Duties  of  mutual  respect  —  §  11.  Failure  in  respect  not  always  an  insult  — 
§12.  Right  to  trade  —  §13.  Mutual  duty  of  commerce  —  §14.  Declining 
commercial  intercourse  —  §  15.  Total  prohibition  of  China  and  Japan  — 
§  16.  Imperfect  duties  —  §  17.  Duty  of  mutual  assistance  —  §  18.  In  case  of 
famine  —  §  19.  In  case  of  floods,  fires,  etc, —  §  20.  For  the  preservation  of 
others  —  §21.  Duties  of  humanity  —  §22.  Offices  of  humanity  may  be 
asked  but  not  required  —  §  23.  Each  one  to  determine  whether  it  will  grant 
them  —  §  24.  Rule  and  measure  of  such  offices  —  §  25.  Duty  of  Internationa' 
friendship. 

§  1.  Having  discussed  the  general  rights  of  sovereign  and 
independent  states,  with  respect  to  their  relations  with  each 
other,  it  is  proposed  here,  to  consider  briefly  the  duties 
resulting  from,  or  corresponding  to,  such  rights.  Every 
right  has  its  correlative  duty.  As  the  international  rights  of 
states  are  divided  into  jperfect  and  imperfect  rights,  so  the  cor- 
responding international  obligations  may  be  also  divided 
into  perfect  and  imperfect  duties.  It  will  be  remembered  that 
any  right  of  a  sovereign  state  is  none  the  less  a  right  because 
it  is  classed  as  imperfect  in  international  jurisprudence,  or 
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because  it  cannot  be  absolutely  demanded  and  enforced 
under  the  positive  law  of  nations ;  so,  the  corresponding  obli- 
gation, although  imperfect,  is,  nevertheless,  a  duty  binding 
upon  the  conscience  of  the  nation  which  owes  it.  Some 
writers  have  objected  to  the  use  of  the  terms  imperfect  rights 
and  imperfect  duties,  considering  all  rights  as  perfect,  or  strcti 
juris,  and  their  corresponding  duties  as  absolute  ;  while  what 
Vattel  calls  imperfect  rights  and  duties,  are  classed  as  usages 
of  comity, — comitas  gentium, —  or  laws  of  convenience, — droit 
de  convenance.  The  distinctions  made  by  Vattel  are  well 
founded,  and  his  terms,  although  perhaps  not  well  chosen, 
are  now  thoroughly  incorporated  into  the  technical  vocabu- 
lary of  international  science,  and  their  meaning  is  well 
understood.  [Paley,  Moral  and  Fol.  Philosophy,  b.  2,  chs.  9, 
10;  Vattel,  Droit  des  Gens,  prelim.,  §§  17,  18;  Philliynore,  On 
Int.  Law,  vol.  1,  §§  140-143,  167,  170  ;  Wheaton,  Elem.  Int. 
Law,  pt.  2,  ch.  4,  §§  12,  14,  18,  19 ;  Bowyer,  Universal  Public 
Law,  chs.  5,  13 ;  Masse,  Droit  Commercial,  tome  1,  §§  45,  46 ; 
Heineccius,  de  Jur  Princip.,  §  2 ;  De  Felice,  Droit  de  la  Nat.  et 
des  Gens,  tome  2,  lee.  17 ;  Eiquelme.  Derecho  Pub.  Int.,  lib.  1, 
tit.  1,  cap.  1.) 

§  2.  In  discussing  the  mutual  duties  of  states,  we  will  con- 
sider :  JFirsi,  those  perfect  duties  which  one  state  is  absolutely 
bound  to  perform,  and  which  others  have  a  perfect  right  to 
demand,  such  as  the  obligations  to  render  justice  to  others, 
and  to  permit  to  them  the  enjoyment  of  the  rights  of  indepen- 
dence, of  equality,  of  property,  of  legislation  and  jurisdiction, 
of  legation  and  treaty,  etc. ;  second,  those  imperfect  duties 
which  are  recognized  by  international  jurisprudence  as  bind- 
ing obligations,  but  which  those  to  whom  they  are  due 
cannot  claim  and  enforce  as  absolute  rights,  such  as  the 
ordinary  duties  of  comity,  of  diplomatic  and  commercial 
intercourse,  etc. ;  and  third,  those  imperfect  duties  which 
rest  solely  upon  the  law  of  nature,  and  are  not  taken  cogni- 
zance by  the  positive  law  of  nations,  such  as  the  offices  of 
humanity,  of  friendships,  of  reciprocal  kindness,  etc.  {Paley, 
Moral  and  Pol.  Philosophy,  b.  2,  ch.  10  ;  Vattel,  Droit  des  Gens, 
prelim.,  §§  17,  18;  liv.  2,  ch.  1;  Wheaton,  Elem.  Int.  Law, 
pt.  2,  ch.  4,  §§  12,  et  seq. ;  Bowyer,  Universal  Public  Law,  chs, 
5,  13 ;  De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lees.  15,  16 ; 
Eiquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  1.) 


272  International  Lav). 

§  3.  The  obligation  of  a  state  to  render  justice  to  all  others 
is  a  perfect  obligation,  of  strictly  binding  force,  at  all  times 
and  under  all  circumstances.  I^o  state  can  relieve  itself 
from  this  obligation,  under  any  pretext  whatever.  It  is  an 
obligation,  according  to  Vattel,  "more  necessary  still  between 
nations  than  between  individuals ;  because  injustice  has  more 
terrible  consequences  in  the  quarrels  of  these  powerful  bodies 
politic,  and  it  is  more  difficult  to  obtain  redress."  The  same 
rule  applies  to  all  the  duties  of  a  state  which  result  from  the 
perfect  international  rights  of  others,  for  whatever  one  nation 
has  a  perfect  right  to  demand  of  another,  that  other  is  abso- 
lutely bound  to  render.  The  rule  is  absolute,  and  cannot  be 
evaded  under  any  technicality,  sophistry,  or  other  pretext. 
Whatever  one  state  can  claim  as  its  perfect  right,  it  is  the 
absolute  duty  of  every  other  to  concede.  To  refuse  it,  under 
whatsoever  pretext,  would  be  a  violation  of  the  positive  rule 
and  fundamental  principle  of  international  jurisprudence. 
And  no  civilized  nation  can  now  be  found  to  refuse  to 
another  an  acknowledged  and  indisputable  right.  They  may 
dispute  the  right  itself,  and  deny  its  existence  as  a  right,  but 
there  are  none  so  low  and  debased  in  moral  character  as  to 
deny  their  duty  and  obligation  to  respect  the  manifest  and 
acknowledged  international  rights  of  others.  Moreover, 
this  obligation  of  the  state  is  equally  binding  upon  all  its, 
rulers,  officers  and  citizens, — in  fine,  upon  each  and  every 
individual  member  which  compose  the  state  or  body  politic. 
[Paley.  Moral  and  Pol.  Philosophy,  b.  1,  ch.  10 ;  Vattel,  Droit 
des  Gens,  liv.  2,  ch.  5,  §§  63-66 ;  Webster,  Dip.  and  Of.  Papers, 
p.  167  ;  De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lees.  14, 15  ; 
Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  4,  pt.  3,  ch.  1 ; 
Phillimore,  On  Int.  Law,  vol.  1,  p.  35 ;  Mackintosh,  Miscellane- 
ous Works,  p.  181.) 

§  4.  The  question  here  arises,  how  far  a  state  is  responsible 
for  the  acts  of  its  rulers,  officers,  and  private  citizens,  or,  in 
other  words,  what  are  to  be  considered  as  the  acts  of  the 
state,  and  what  as  the  acts  of  individuals.  There  can  be  no 
doubt  with  respect  to  its  responsibility  for  the  acts  of  its 
rulers,  whether  they  belong  to  the  executive,  legislative,  or 
judicial  department  of  the  government,  so  far  as  the  acts  are 
done  in  their  official  capacity.     States  have  relations  with 
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each  other  only  through  their  respective  governments,  and,  in 
international  jurisprudence,  the  government  is  the  state,  no 
matter  what  may  be  its  form  or  duration,  whether  it  be  a 
despotism,  or  a  pure  republic;  whether  it  be  a  mere  de facto 
government,  organized  for  a  temporary  purpose,  or  one  deriv- 
ing its  authority  from  long  ages  of  legitimate  descent.  ( Vat- 
iel,  Droit  des  Gens,  liv.  2,  ch.  3,  §  38 ;  Phillimore,  On  Int.  Law, 
vol.  1,  §  168;  Buiherforih,  Institutes,  b.  2,  ch.  9,  §§12,  13;  De 
Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  9 ;  Burlamaqui,  Droit 
de  la  Nat.  et  des  Gens,  tome  4,  pt.  3,  ch.  1.) 

§5.  The  question,  however,  assumes  a  different  aspect 
when  we  consider  the  acts  of  the  subordinate  officers  of  a 
state.  A  state  is  undoubtedly  responsible  for  all  the  acts  of 
its  ambassadors  and  other  public  ministers  furnished  with 
full  power,  and  also  of  all  its  diplomatic  agents,  within  the 
limits  of  their  presumed  powers  and  duties,  until  such  acts 
are  expressly  disclaimed  by  the  state  as  being  unauthorized. 
And  even  then  it  is  bound,  in  general,  to  repair  the  wrong 
and  to  punish  the  offender;  for  a  mere  disclaimer  is  not 
always  satisfactory  to  the  party  agrieved.  This  rule  is  par- 
ticularly applicable  to  the  acts  of  its  military  and  naval  forces. 
These  are  regarded  as  the  peculiar  guardians  of  the  honor 
and  dignity  of  the  state  as  represented  by  the  flag  under 
which  they  serve  ;  moreover,  the  rigor  of  military  law  and 
military  discipline  would,  by  presumption,  give  to  the  act  of 
a  military  officer  a  much  higher  degree  of  authority  and 
responsibility  than  the  act  of  a  mere  civil  functionary.  The 
former  are  under  the  immediate  orders  and  direction  of  the 
head  of  the  state,  while  the  latter,  though  supposed  to  be 
governed  by  the  laws  of  the  state,  are  not  always  subject  to 
the  immediate  direction  of  its  executive  government,  or 
amenable  to  punishment.  The  act  of  a  military  or  naval 
officer,  in  his  official  capacity,  is,  therefore,  prima  facie  the 
act  of  his  government,  and  is  to  be  so  regarded  till  disavowed 
by  his  government.  The  officer's  commission  is,  in  gene- 
ral, to  be  regarded  as  sufficient  evidence  of  his  authority.  It 
the  act  of  the  officer  be  disavowed  by  his  government,  the 
latter  is  bound  to  punish  him,  or  to  surrender  him  for  pun- 
ishment by  the  injured  party.  {Leiber,  Political  Ethics,  b.  7, 
§  26  ;  De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  15 ;  Buria- 
ls 
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maquiy  Droit  de  la  Nat  et  des  Gens,  tome  7,  pt.  3,  chs.  1,  2 ; 
Gardner,  Institutes,  p.  546.) 

§  6.  Yattel  discusses,  at  considerable  length,  the  question, 
how  far  the  sovereign  or  state  is  responsible  to  another  for 
the  acts  of  private  citizens  or  subjects.     "  Whoever,"  he  says, 
"offends  the  state,  injures  its  rights,  disturbs  its  tranquility, 
or  does  it  a  prejudice  in  any  manner  whatsoever,  declares  him- 
self its  enemy,  and  puts  himself  in  a  situation  to  be  justly 
punished    for    it.     Whoever   uses   a   citizen    ill,   indirectly 
offends  the  state,  which  ought  to  protect  this  citizen,  and  his 
sovereign  should  revenge  the  injuries,  punish  the  aggressor, 
and,  if  possible,  oblige  him  to  make  entire  satisfaction  ;  since, 
otherwise,  the  citizen  would  not  obtain  the  great  end  of  the 
civil  association,  which  is  safety.     On  the  other  hand,  the 
nation,  or  the  sovereign,  ought  not  to  suffer  the  citizens  to  do 
an  injury  to  the  subjects  of  another  state,  much  less  to  offend 
the  state  itself.     And  that,  not  only  because  no  sovereign 
ought  to  permit  those  who  are  under  his  command  to  violate 
the  precepts  of  the  law  of  nature,  but,  also,  because  nations 
ought  mutually  to  respect  each  other,  to  abstain  from  all 
offense,  from  all  injury,  and,  in  a  word,  from  everything  that 
may  be  of  prejudice  to  others.     If  a  sovereign,  who  might 
keep  his  subjects  within  the  rules  of  justice  and  peace,  suffers 
them  to  injure  a  foreign  nation,  either  in  its  body  or  its 
members,  he  does  no  less  injury  to  that  nation,  than  if  he 
injured  them  himself.     In  short,  the  safety  of  the  state,  and 
that  of  human  society,  requires  this  attention  from  every 
sovereign."     Again,  "as  it  is  impossible  for  the  best  regu- 
lated state,  or  for  the  most  vigilant  and  absolute  sovereign, 
to  model,  at  his  pleasure,  all  the  actions  of  his  subjects,  and 
to  confine  them,  on  every  occasion,  to  the  most  exact  obedi- 
ence, it  would  be  unjust  to  impute  to  the  nation,  or  to  the 
sovereign,  all  the  faults  of  the  citizens.     We  ought  not  then 
to  say,  in  general,  that  we  have  received  an  injury  from  a 
nation,  because  we  have  received  it  from  one  of  its  members." 
The  act  of  the  individual  is  not  necessarily  and  of  conse- 
quence the  act  of  the  state,  nor  would  it  be  just,  in  all  cases, 
to  hold  a  state  responsible  for  the  act  of  each  individual 
member  of  which  it  is  composed.     The  responsibility  of  the 
state   results  from    its    neglect  or  inability  to    control  the 
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conduct  of  its  subjects,  or  its  neglect  or  inability  to  punisb 
the  offenses  and  crimes  whicb  they  commit.  ( Vattel,  Droit 
des  Gens,  liv.  2,  ch.  6,  §§  71,  72 ;  Phillimore,  On  Int.  Law, 
vol.  1,  §  218  ;  Buiherforth,  Institutes,  b.  2,  ch.  9,  §  12;  De  Felice, 
Droit  de  la  Nat.,  etc.,  tome  2,  lee.  15 ;  Burlamaqui,  Droit  de  la 
Nat.  et  des  Gens,  tome  4,  pt.  3,  ch.  2.) 

§  7.  But,  says  the  same  author,  if  a  nation,  or  its  ruler, 
approves  and  ratifies  the  act  committed  by  a  citizen,  it  makes 
that  act  its  own ;  the  offense  must  then  be  attributed  to  the 
nation  as  the  true  author  of  the  injury,  of  which  the  citizen 
is,  perhaps,  only  the  instrument.  So,  also,  the  sovereign 
who  refuses  to  cause  a  reparation  to  be  made  of  the  damage 
done  by  his  subject,  or  to  punish  the  guilty,  or,  in  short,  to 
deliver  him  up,  renders  himself,  in  some  measure,  an  accom- 
plice in  the  injury,  and  becomes  responsible  for  it.  If  a 
nation  should  refuse  or  fail  to  pass  the  laws  necessary  to  res- 
train its  citizens  from  aggressions  upon  other  states,  or  upon 
their  citizens,  or  if,  such  laws  being  enacted,  the  officers  of 
the  state  neglect  to  enforce  them,  and  such  aggressions  by 
individuals  result  therefrom,  the  state  is  unquestionably  res- 
ponsible for  the  injury.  (Vaitel,  Droit  des  Gens,  liv-  2,  ch,  6, 
§§  74-77;  Phillim^ore,  On  Int.  Law,  vol.  1,  §  218  ;  Butherforlh, 
Institutes,  b.  2,  ch.  9,  §  12 ;  De  Felice,  Droit  de  la  Nat,  etc., 
tome  2,  lee.  15  '.  Burlamagui,  Droit  de  la  Nat.  et  des  Gens,  tome 
4,  pt.  3,  ch.  2.) 

§8.  ''There  is  another  case,"  he  continues,  "where  the 
nation  in  general  is  guilty  of  the  base  attempt  of  its  members. 
This  is  when,  by  its  manners,  or  the  maxims  of  its  govern- 
ment, it  accustoms  and  authorizes  its  citizens  to  plunder  and 
ill  use  foreigners,  or  to  make  inroads  into  neighboning  coun- 
tries, etc.  Thus,  the  nation  of  the  TJsbecks  is  guilty  of  the 
robberies  committed  by  the  individuals  of  which  it  is  com- 
posed. The  princes,  whose  subjects  are  robbed  and  massa- 
cred, and  whose  lands  are  infested  by  these  robbers,  may 
justly  punish  the  entire  nation.  What  do  I  say  ?  —  all  nations 
have  a  right  to  enter  into  a  league  against  such  a  people,  to 
repress  them,  and  to  treat  them  as  the  common  enemies  of 
the  human  race."  So,  with  respect  to  Algiers,  and  the  states 
of  the  Mediterranean,  from  whose  ports  issued  numerous 
corsairs  to  prey  upon  the  commerce  of  other  nations ;  who 
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would  say  that  the  whole  state  was  not  justly  punishable  for 
these  acts  of  its  subjects?  or  who  would  think  of  applying 
to  them  the  doctrine  that  the  individual  alone  was  responsi- 
ble? There  are,  in  modern  times,  and  among  christian 
states,  Usbecks  and  Algerines,  in  practice,  if  not  in  princi- 
ple. If  a  state  should  neglect  to  enact  the  requisite  laws  to 
restrain  its  subjects  and  citizens  from  repeated  and  system- 
atic aggressions  upon  the  rights  of  others,  or  to  enforce  such 
laws  when  enacted,  it  not  only  exposes  itself  to  the  just  hos- 
tilities of  the  parties  aggrieved,  but  virtually  becomes  an  out- 
law from  the  society  of  nations,  and,  by  the  well  established 
principles  of  international  jurisprudence,  is  liable  to  be 
attacked  and  punished  by  all,  as  the  universal  enemy  of  man- 
kind. Systematic  and  organized  aggressions  upon  the  rights 
of  independent  states,  and  robbery  and  plunder  upon  land, 
by  whatsoever  name  they  may  be  called,  or  under  whatsoever 
pretext  they  may  be  carried  on,  are  as  objectionable  in  their 
character,  and  as  dangerous  in  their  tendency,  as  piracy  on 
the  high  seas.  Piracy,  under  the  law  of  nations,  by  whom- 
soever or  wheresoever  committed,  may  be  tried  and  punished 
in  the  courts  of  justice  of  any  nation,  inasmuch  as  all  nations 
have  an  equal  interest  in  the  apprehension  and  punishment 
of  such  offenses  against  international  law.  And  it  has  been 
contended  by  some,  that  the  same  principle  is  applicable  to 
similar  crimes  committed  on  land,  and  that  those  who,  with- 
out the  authority  or  commission  of  any  state,  and  in  defiance 
of  all  law,  organize  and  band  together  for  predatory  and 
illegal  military  expeditions,  are  equally  punishable,  under 
the  law  of  nations,  in  the  courts  of  any  state  having  custody 
of  the  offenders.  However  this  may  be,  and  whether  or  not 
such  individual  offenders  are  justiciable  in  the  same  manner 
as  pirates,  there  can  be  no  question  of  the  guilt  and  responsi- 
bility of  a  government  which  encourages  or  permits  its  pri- 
vate citizens  to  organize  and  engage  in  such  predatory  and 
unlawful  expeditions  against  a  state  with  which  that  govern- 
ment is  at  peace.  E'or  does  it  matter  much  what  may  be  the 
ostensible  or  intended  object  of  such  unauthorized  expedi- 
tions ;  whether  it  be  to  overthrow  a  despotism,  or  repress 
anarchy,  and  to  establish  a  liberal  government  in  their  place, 
or  to  destroy  a  liberal  government,  and  to  establish  a  despot- 
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ism,  or  produce  general  anarchy,  the  offense,  in  international 
law,  is  the  same.  In  either  case,  it  is  a  violatian  of  the 
international  rights  of  others,  and  the  state  which  permits 
its  citizens  or  subjects  to  commit  the  offense,  or  neglects  to 
punish  them  for  it,  is  responsible  for  their  acts.  ( Vattel,  Droit 
des  Gens^  liv.  2,  ch.  6,  §  78 ;  Wheaton,  JElem.  Int.  Law,  pt.  2, 
ch.  2,  §  15 ;  Eutherforth,  Institutes,  b.  2,  ch.  9,  §  12 ;  Alison, 
Hist,  of  Europe,  second  series,  ch.  12,  §  41 ;  President's  Annual 
Message,  1857 ;  De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee. 
15  ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  4,  pt.  3,  ch. 
2 ;  De  Cussy,  Droit  Maritime,  liv.  2,  ch.  36,  §§  1-4.) 

§  9.  Attempts  have  sometimes  been  made  to  excuse  the 
state,  or  to  exempt  it  from  responsibility,  for  the  acts  of  its 
citizens  who  engage  in  such  unauthorized  and  illegal  mili- 
tary expeditions,  or  who  organize,  or  assist  in  organizing, 
''  filibuster  "  expeditions  against  other  nations,  on  the  ground 
that  such  citizens  are,  by  the  very  act  of  emigration,  virtually 
expatriated,  and  can  no  longer  be  regarded  as  subjects  whose 
conduct  the  state  can  control,  or  for  whose  acts  it  can  be  held 
responsible.  The  right  of  voluntary  expatriation  in  time  of 
peace,  will  be  considered  in  another  place ;  it  is  sufficient  for 
the  present  discussion  to  remark  that,  even  admitting  this 
right  to  the  fullest  extent  which  has  been  claimed  by  the 
courts  and  jurists  of  the  United  States,  all  agree  that  it  can 
never  be  pleaded  in  justification  of  an  offense  against  law, 
public  or  municipal,  which  was  committed  or  contemplated 
in  the  act  of  pretended  emigration.  If  individuals  were 
allowed  to  escape  punishment  for  engaging  in  illegal  enter- 
prises, on  the  ground  of  expatriation  by  pretended  emigra- 
tion, the  same  excuse  could  be  appealed  to  to  cover  treason, 
desertion,  and  other  crimes,  and  to  avoid  the  performance  of 
local  contracts.  And  if  individuals  cannot  escape  responsi- 
bility to  their  own  government,  for  any  unlawful  act  contem- 
plated at  the  time  of  emigration,  which  they  may  do,  it  clearly 
follows  that  the  state  cannot  escape  moral  or  legal  responsi- 
bility for  the  unlawful  acts  of  its  citizens,  under  the  plea  of 
their  implied  expatriation  by  pretended  emigration.  Emi- 
gration for  an  unlawful  purpose  is,  in  itself,  an  unlawful  act, 
and  may  be  prohibited  by  the  state ;  and  if  such  contemplated 
emigration  of  its  citizens  is  intended  to  infringe  the  rights  of 
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a  friendly  nation,  it  is  undoubtedly  the  duty  of  the  state  to 
exercise  its  right  of  prohibition  and  power  of  prevention.  It 
cannot  escape  the  responsibility  of  neglecting  that  duty,  under 
the  miserable  pretext  of  the  voluntary  emigration,  and  conse- 
quent expatriation,  of  its  citizens.  (Kent,  Com.  on  Am.  Law^ 
vol.  2,  p.  49 ;  Gushiny,  Opiyiions  V.  S.  Atfys  Gen.,  vol.  8,  p. 
139 ;  President's  Annual  Message,  1857  ;  Alison,  Hist,  of  Eu- 
rope, second  series,  ch.  12,  §41;  Jefferson,  Am.  State  Papers 
Foreign  Relations,  vol.  1,  p.  168 ;  Talbot  v.  Janson,  3  Dallas 
Rep.,  p.  133 ;  Sergeant,  Constitutional  Law,  p.  319 ;  U.  S.  v. 
Williams,  2  Cranch.  Rep.,  p.  82,  note ;  Murry  v.  The  Charm- 
ing Betsey,  2  Cranch.  Rep.,  pp.  64,  119 ;  The  Santissima  Trini- 
dad, 7  Wheaton  Rep.,  pp.  283,  347  ;  De  Felice,  Droit  de  la  Nat., 
etc.,  tome  2,  lee.  15 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens, 
tome  4,  pt.  3,  ch.  2 ;  De  Cussy,  Droit  Maritime,  liv.  2,  ch.  36, 
§§1-4.) 

§  10.  It  is  the  duty  of  every  state  to  show  all  proper  respect 
and  honor  to  other  sovereign  states,  whether  the  dignity  of 
such  states  be  represented  in  the  person  of  their  sovereign, 
their  flag,  their  ministers,  or  their  subordinate  officers.  A 
want  of  respect  to  a  subordinats  officer,  however,  is  not,  by 
any  means,  to  be  necessarily  construed  into  a  want  of  respect 
for  the  state  to  which  he  belongs,  for  such  officers  do  not, 
necessarily,  nor  even  by  implication,  represent  the  dignity  of 
their  state  or  nation.  To  be  wanting  in  respect  to  the  repre- 
sentatives and  officers  of  other  states  is  a  mark  of  ill-will,  and 
such  conduct  is  equally  contrary  to  sound  policy,  and  to  what 
nations  owe  to  each  other.  This  most  blamable  and  criminal 
disposition  of  states  to  imagine  themselves  insulted,  where 
really  no  disrespect  is  intended,  is  thus  forcibly  described  by 
Dymond :  "  The  wars  that  are  waged  for  insutts  to  flags,  and 
an  endless  train  of  similar  motives,  are  perhaps  generally  attri- 
butable to  the  irritability  of  our  pride.  We  are  at  no  pains 
to  appear  pacific  toward  the  offender,  our  remonstrance  is  a 
threat,  and  the  nation  which  would  give  satisfaction  to  an 
inquiry,  will  give  no  other  answer  to  a  menace  than  a  menace 
in  return.  At  length  we  begin  to  fight,  not  because  we  are 
aggrieved,  but  because  we  are  angry.  One  example  may  be 
offered.  In  1789,  a  small  Spanish  vessel  committed  some  vio- 
lence in  iJs'ootka  Sound,  under  the  pretence  that  the  country 
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belonged  to  Spain.  This  appears  to  have  been  the  principal 
ground  of  offense,  and,  with  this,  both  the  government  and 
people  of  England  were  very  angry.  The  irritability  and 
haughtiness  which  they  manifested  were  unaccountable  to 
the  Spaniards,  and  the  peremptory  tone  was  imputed  by 
Spain,  not  to  the  feelings  of  offended  dignity  and  violated 
justice,  but  to  some  lurking  enmity  and  some  secret  designs 
which  we  did  not  choose  to  avow.  If  the  tone  had  been  less 
peremptory,  and  more  rational,  no  such  suspicion  would  have 
been  excited,  and  the  hostility  which  was  consequent  upon 
the  suspicion  would,  of  course,  have  been  avoided.  Happily, 
the  English  were  not  so  passionate  but  that,  before  they  pro- 
ceeded to  fight,  they  negotiated  and  settled  the  affair  ami- 
cably. The  preparations  for  this  foolish  war  cost,  however, 
three  millions  one  hundred  and  thirty-three  thousand 
pounds."  (Paley,  Moral  and  Pol.  Philosophy,  b.  6.  ch.  12; 
Vattel,  Droit  des  Gens,  liv.  2,  ch.  3,  §  47 ;  Dymond,  Essays  on 
the  Prin.  of  Morality,  essay  3,  ch.  19 ;  De  Felice,  Droit  de  la 
Nat.,  etc.,  tome  2,  lee.  15.) 

§  11.  But  to  fail  in  matters  merely  ceremonial,  by  not 
rendering  the  respect  and  honor  which  usage  and  custom 
have  established  as  properly  due  to  others,  is  not  necessarily 
an  insult  to  the  dignity  of  a  state  or  of  its  sovereign.  "  It  is 
proper,"  says  Yattel,  "to  distinguish  between  negligence, 
or  the  omission  of  what  ought  to  be  done  according  to  com- 
monly received  custom,  and  positive  acts  of  disrespect  and 
insult.  The  prince  may  complain  of  negligence,  and,  if  it 
is  not  repaired,  may  consider  it  as  a  mark  of  a  bad  disposi- 
tion ;  he  has  a  right  to  demand,  even  by  force  of  arms,  the 
reparation  of  an  insult.  The  czar,  Peter  I.,  complained  in 
his  manifesto  against  Sweden,  of  their  not  having  fired  the 
cannon  on  his  passage  to  Riga.  He  might  think  it  strange 
that  they  did  not  pay  him  this  mark  of  respect,  and  he  might 
complain  of  it ;  but  to  make  this  the  cause  of  a  war,  was 
being  extremely  prodigal  of  human  blood."  The  subject  of 
military  and  maritime  ceremonial,  as  connected  with  inter- 
national etiquette  and  intercourse,  has  already  been  discussed 
in  the  chapter  on  the  rights  of  equality.  ( Vattel,  Droit  des 
Gens,  liv.  2,  ch.  3,  §  48 ;  Ortolan,  Diplomatic  de  la  Mer,  liv.  2, 
ch.  15 ;  De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  15 ;  Paley, 
Moral  and  Pol.  Philosophy,  b.  6,  ch.  12.) 
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§  12.  Yattel  lays  down  the  general  rule  that  "  every  nation, 
in  virtue  of  its  natural  liberty,  has  a  right  to  trade  with  those 
which  shall  be  willing  to  correspond  with  such  intentions, 
and  to  molest  it  in  the  exercise  of  its  right,  is  an  injury.  The 
Portugese,  at  the  time  of  their  great  power  in  the  East  Indies, 
were  for  excluding  all  other  European  nations  from  any  com- 
merce with  the  Indians ;  but  a  pretention,  no  less  iniquitous 
than  chimerical,  was  made  a  jest  of,  and  the  nations  agreed 
to  look  on  any  acts  of  violence  in  support  of  it  as  just  causes 
of  war.  This  common  right  of  all  nations  is,  at  present, 
acknowledged  under  the  appellation  of  freedom  of  trade." 
This  right,  however,  is  to  be  distinguished  from  the  claim 
of  one  nation  to  trade  with  the  colonies  or  dependencies  of 
another.  ( Vattel,  Droit  des  Gens,  liv.  2,  ch.  2,  §  24 ;  Puffendorf, 
de  Jur.  Nat.  et  Gent,  lib.  4,  cap.  5,  §  10 ;  Martens,  Precis  du 
Droit  des  Gens,  §§  152,  153  ;  Chitty,  Commercial  Law,  vol.  1, 
p.  76 ;  Masse,  Droit  Commercial,  liv.  1,  tit.  1 ;  De  Felice,  Droit 
de  la  Nat,  etc.,  tome  2,  lee.  17  ;  Melon,  Essai  Politique  sur  le 
Commerce,  ch.  1 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens, 
tome  4,  pt.  3,  ch.  4.) 

§  13.  To  this  right  of  trade  there  is  a  corresponding  duty 
of  mutual  commerce,  founded  on  the  general  law  of  nature ; 
for,  says  Vattel,  "  one  country  abounds  in  corn,  another  in 
pastures  and  cattle,  a  third  in  timber  and  metals ;  all  these 
countries  trading  together,  agreeably  to  human  nature,  no 
one  will  be  without  such  things  as  are  useful  and  necessary, 
and  the  views  of  nature,  our  common  mother,  will  be  ful- 
filled. Further,  one  country  is  fitter  for  some  kind  of  pro- 
ducts than  another ;  as  for  vineyards  more  than  tillage.  If 
trade  and  barter  take  place,  every  nation,  on  the  certainty 
of  procuring  what  it  wants,  will  employ  its  industry  and  its 
ground  in  the  most  advantageous  manner,  and  mankind  in 
general  proves  a  gainer  by  it.  Such  are  the  foundations  of 
the  general  obligation  incumbent  on  nations  reciprocally  to 
cultivate  commerce.  Therefore,  every  one  is  not  only  to 
join  in  trade  as  far  as  it  reasonably  can,  but  even  to  counte- 
nance and  promote  it."  {Burlamanqui,  Droit  de  la  Nat.  et  des 
Gens,  tome  4,  tit.  3,  ch.  4 ;  Vattel,  Droit  des  Gens,  liv.  2,  ch. 
2,  §§  21,  22;  Smith,  J^ealth  of  Nations,  pp.  226-253;  Martens, 
Precis  du  Droit  des  Gens,  §§  149,  et  seq. ;  Garden,  De  Diploma- 
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tie,  tome  1,  pt.  3 ;  Masse,  Droit  Commercial,  liv.  1,  tit.  1 ;  De 
Felice,  Droit  de  la  Nat.,  etc,  tome  2,  lee.  17.) 

§  14.  The  general  right  of  trade,  and  the  general  duty  of  a 
state  to  facilitate  commercial  intercourse  with  others,  are  well 
settled  principles  of  international  law ;  nor  is  it  anywhere 
denied  that  a  nation  has  a  right  to  decline  a  particular  com- 
merce which  it  may  deem  disadvantageous  or  injurious.  But 
the  question  has  sometimes  been  discussed,  whether  a  state 
has  a  right  to  absolutely  decline  commercial  intercourse  with 
others,  and  whether,  b}^  so  doing,  it  does  not  subject  itself  to 
punishment  for  a  violation  of  a  positive  law  of  nations.  Vat- 
tel  says,  that  as  every  state  has  a  perfect  right  to  determine 
what  is  useful  or  salutary  for  it,  it  becomes  a  duty,  as  well  as 
a  right,  for  a  nation  to  judge  whether  it  is  expedient  to 
engage  in  a  proposed  trade,  or  to  refuse  any  commercial 
overtures  from  others,  and  that  such  others  have  no  ''  right 
to  accuse  it  of  injustice,  or  to  demand  a  reason  for  such 
refusal,  much  less,  to  use  compulsion.  It  is  free  in  the  adminis- 
tration of  its  own  aflairs,  without  being  accountable  to  any 
other.  The  obligation  of  trading  with  a  foreign  state  is 
imperfect  in  itself,  and  gives  them  only  an  imperfect  right ; 
so  that  in  cases  where  the  commerce  would  be  detrimental, 
it  is  entirely  void."  "The  Spaniards,  falling  on  the  Ameri- 
cans, (Indians)  under  a  pretence  that  these  people  refused  to 
traffic  with  them,  endeavored  in  vain  to  cover  their  insatiable 
avarice."  {Vattel,  Droit  des  Gens,  liv.  2,  ch.  2,  §  25;  Martens, 
Precis  du  Droit  des  Gens,  §§  139,  et  seq. ;  Masse,  Droit  Com- 
mercial, liv.  1,  tit.  1 ;  De  Felice,  Droit  de  la  Nat,  etc.,  tome  2. 
lee.  17;  Biquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  3; 
Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  4,  pt.  3,  ch.  4.) 

§15.  China  and  Japan  for  a  long  time  declined  all  com- 
mercial intercourse  with  other  nations,  and  even  now  permit 
only  a  very  restricted  trade,  in  particular  articles,  and  at 
particular  places.  The  question  was  at  one  time  discussed, 
whether  these  people  could  not  be  compelled  to  open  their 
ports  to  forigners,  and  engage  in  trade  and  general  intercourse 
with  the  rest  of  the  world.  But,  as  a  question  of  international 
jurisprudence,  it  scarcely  merits  consideration.  No  doubt 
on  this  point  could  arise  in  the  mind  of  any  person  except 
those  who  contend  that  the  rules  of  international  law,  adopted 
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by  christian  nations,  are  wholly  inapplicable  to  the  countries 
of  Asia.  But  this  opinion,  although  at  one  time  supported 
by  writers  of  unquestionable  ability,  is  now  almost  univer- 
sally rejected  by  publicists.  {Wheaton,  Elem.  Int.  Law,  pt.  1, 
ch.  1,  §  10;  Phillmiore,  On  Int.  Law,  vol.  1,  §§  31-34;  The 
Madona  del  Burso,  4  Bob.  Eep.,  p.  172;  The  Hurtige  Mane, 
3  Bob.  Bep.,  p.  326  ;  Martens,  Precis  du  Droit  des  Gens,  §  150 ; 
Masse,  Droit  Commercial,  liv.  1,  tit.  1.) 

§  16.  We  have  already  discussed  the  duty  of  diplomatic 
intercourse,  of  legation,  treaty,  etc.,  and  it  is  only  necessary, 
in  this  place,  to  add  a  few  remarks  on  the  general  character 
of  the  obligations  resulting  from  this  class  of  imperfect 
rights  and  duties.  As  already  stated,  a  right  is  no  less  a 
right  because  it  belongs  to  the  class  called  imperfect  in  inter- 
national law;  so  of  a  duty,  it  is  none  the  less  obligatory 
because  it  is  imperfect,  and  cannot  be  enforced  under  the 
rules  of  international  jurisprudence.  Thus  it  is  with  the 
principles  of  natural  law  with  respect  to  the  mutual  com- 
merce of  states.  It  is  not  difficult  to  point  out  the  general 
duties  of  nations  with  respect  to  trade,  but  as  each  state  is  the 
exclusive  judge  of  its  own  duty  in  any  particular  case,  the 
application  of  a  rule  founded  on  generalities  must  always  be 
uncertain.  Therefore,  says  Vattel,  if  nations  wish  to  secure 
to  themselves  something  constant,  punctual  and  determined 
in  trade,  treaties  are  the  only  means  of  procuring  it.  (  Vattel, 
Droit  des  Gens,  liv,  2,  ch.  2,  §  26;  Faley,  Moral  and  Pol. 
Philosophy,  b.  2,  ch.  10 ;  Wheaton,  Elem.  Int.  Law,  pt.  2,  ch. 
4,  §  18,  19 ;  Martens,  Precis  du  Droit  des  Gens,  §  143 ;  Masse, 
Droit  Commercial,  tome  1,  §§  45,  et  seq.) 

§  17.  With  respect  to  the  mutual  duties  of  states,  not 
established  or  taken  cognizance  of  by  the  positive  law  of 
nations,  but  resting  entirely  on  natural  law,  Vattel  lays  down 
the  general  principle,  that  one  state  owes  to  another  state 
whatever  it  owes  to  itself,  as  far  as  this  other  stands  in  need 
of  assistance,  and  the  latter  can  grant  it  without  neglecting 
the  duties  it  owes  to  itself.  Such,  he  says,  is  the  eternal  and 
immutable  law  of  nature.  In  limitation,  or  explanation  of 
this  rule,  he  makes  the  following  observations :  "  Social 
bodies,  or  sovereign  states,  are  much  more  capable  of  support- 
ing themselves  than  individuals,  and  mutual  assistance  is  not 
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80  necessary  among  them,  nor  of  such  frequent  use.  I^Tow, 
whatever  a  nation  can  do  itself,  no  succor  is  there  due  to  it 
from  others."  (  Vatiel,  Droit  des  Gens,  liv.  2,  ch.  1,  §  3  ;  Puf- 
fendorf,  de  Jur.  Nat.  et  Gen.,  lib.  3,  cap.  3 ;  Burlamaqui,  Droit 
de  la  Nat.  et  des  Gens,  tome  3,  pt.  3,  ch.  4 ;  De  Felice,  Droit  de 
la  Nat.  et  des  Gens,  tome  2,  lee.  16 ;  Biquelme,  Derecho  Pid). 
Int.,  lib.  1,  tit.  1,  cap.  4.) 

§  18.  Among  the  mutual  duties  of  states,  arising  from 
natural  law,  are  the  offices  of  humanity,  such  as  relieving  the 
distresses  and  wants  of  others,  so  far  as  is  reconcilable  with 
our  duty  toward  ourselves.  Thus,  if  a  nation  is  suffering 
under  a  famine,  all  others  having  a  quantity  of  provisions, 
are  bound  to  relieve  its  distress,  yet,  without  thereby  expos- 
ing themselves  to  want.  ''But,"  continues  Yattel,  ''if  this 
nation  is  able  to  pay  for  the  provisions  thus  furnished,  it  is 
entirely  lawful  to  sell  them  at  a  reasonable  rate  ;  for  what  it 
can  procure  is  not  due  to  it,  and,  consequently,  thiere  is  no 
obligation  of  giving  for  nothing  such  things  as  it  is  able  to 
purchase.  Succor,  in  such  a  severe  extremity,  is  essentially 
agreeable  to  human  nature,  and  a  civil  nation  very  seldom 
is  seen  to  be  absolutely  wanting  in  such."  Contributions  of 
provisions,  by  the  people  of  the  United  States,  to  the  starv- 
ing population  of  Ireland  and  Madeira,  are  examples  of  the 
performance  of  this  natural  duty.  ( Vatiel,  Droit  des  Gens,  liv. 
2,  ch.  1,  §  5;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome 
4,  pt.  3,  ch.  4 ;  De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  16  ; 
Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  4.) 

§  19.  The  like  assistance  is  due,  whatever  be  the  calamity 
by  which  a  nation  is  afflicted.  Whole  sections  of  countries 
are  sometimes  devastated  by  floods,  and  cities  and  towns 
destroyed  by  fires  or  earthquakes,  leaving  vast  numbers  of 
people  destitute  of  the  means  of  shelter  or  subsistence.  It 
is,  first,  the  duty  of  their  own  government  to  provide  for 
these  wants ;  but  not  unfrequently  the  calamity  is  so  great 
that  the  government  is  unable  to  give  its  aid  to  the  extent 
and  within  the  time  required  to  render  it  efficacious.  In 
such  cases,  the  laws  of  humanity  would  impose  a  duty  upon 
others.  In  many  instances  of  this  kind,  however,  the  active 
charity  of  individuals  and  communities,  renders  any  action 
on  the  part  of  the  governments  of  other  states  unnecessary. 
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But  a  government  may  always  stimulate  and  assist  such 
charity,  and  by  thus  reflecting  and  giving  efiect  to  the  gene- 
ral feelings  of  its  people,  manifest  its  sympathy  and  gene- 
rosity. Of  such  a  character  was  the  assistance  rendered  by 
the  government  of  the  United  States  for  transporting  to  Ire- 
land the  contributions  of  provisions  spontaneously  offered 
by  the  American  people.     ( Vattel^  Droit  des  Gens,  liv.  2,  ch. 

1,  §  5 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  4,  pt.  3, 
ch.  3 ;  De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  16.) 

§  20.  A  question  here  arises,  how  far  one  state  may  afford 
assistance  to  another  nation  suffering  famine  and  distresses 
which  immediately  result  from  the  operations  of  a  war.  We 
refer,  of  course,  to  to  the  offices  of  humanity,  and  not  to 
assistance  in  the  means  of  carrying  on  hostilities.  The  fur- 
nishing of  provisions  and  clothing  to  a  starving  and  suffer- 
ing people,  may,  or  may  not,  assist  in  prolonging  the  war. 
In  case  of  a  siege  or  blockade,  no  neutral  state  can  furnish 
food  to  the  inhabitants  of  the  place  so  besiged  or  blockaded, 
without  a  violation  of  its  neutral  duties,  no  matter  how  much 
they  may  suffer,  or  how  strong  may  be  the  dictates  of  huma- 
nity to  relieve  such  suffering.  So,  also,  an  enemy  may  some- 
times devastate  whole  sections  of  a  country,  and  reduce  the 
inhabitants  to  the  miseries  of  famine,  but  this  would  not, 
ipso  facto,  justify  another  state  to  furnish  them  with  relief. 
The  rights  and  duties  of  the  neutral  will  be  determined  by 
the  peculiar  circumstances  of  each  case,  and  it  would,  there- 
fore, be  difficult  to  lay  down  any  positive  and  invariable  rule 
on  this  subject.  There  can  be  no  doubt,  however,  that  when 
the  war  is  ended,  or  its  operations  are  removed  from  the  par- 
ticular place  or  section  of  country,  foreign  nations  may  extend 
the  offices  of  humanity  to  relieve  the  distresses  of  a  suffering 
people.  Of  such  a  character  was  the  assistance  rendered  by 
the  people  of  the  United  States  to  the  suffering  inhabitants 
of  modern  Greece,  in  their  struggle  against  the  Turks.  ( Gro- 
tius,  de  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  1,  §  5 ;  Dynkershoek, 
Quaest.  Jur.  Pub.,  lib.  1,  cap.  11 ;    Vatiel,  Droit  des  Gens,  liv. 

2,  ch.  1,  §  5 ;  De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  16 ; 
Eiquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  4;  Gardner, 
Institutes,  p.  682.) 
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§  21.  Another  question  discussed  by  publicists  is,  how  far 
it  is  the  duty  of  one  sovereign  state  to  assist  in  preserving 
the  independence  of  another  state  against  the  designs  or 
attacks  of  its  enemies.  There  can  be  no  doubt  of  its  duty 
to  exert  its  moral  influence,  by  way  of  advice,  proffered 
mediation,  etc.,  for  the  accomplishment  of  such  an  object ; 
but  this  duty  toward  others  does  not  extend  to  the  use  of 
force.  The  use  of  force  for  the  benefit  of  others,  is  not  a 
matter  of  obligation^  (unless  of  treaty  stipulation,)  and  the 
question  is  entirely  one  of  policy,  which  every  state  deter- 
mines for  itself.  In  Europe  the  question  has  been  connected 
with  that  of  preserving  the  equilibrium  of  power,  and  of  pre- 
venting the  aggrandisement  of  a  particular  state  by  the 
absorption  of  the  dominions  of  another ;  as  the  case  of  Rus- 
sia and  Turkey  in  1854.  ( Vattel,  Droit  des  Gens,  liv.  2,  ch. 
1,  §  4 ;  Phillimore,  On  Int.  Law,  vol.  1,  §§  386,  et  seq.  ;  Orto- 
lan, Domaine  International,  tit.  3 ;  De  Felice,  Droit  de  la  Nat., 
etc.,  tome  2,  lee.  16 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1, 
cap.  4 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  4,  pt. 
3,  ch.  3.) 

§  22.  Having  based  the  obligation  of  performing  the  offices 
of  humanity  solely  on  the  law  of  nature,  Yattel  infers  that 
no  nation  can  refuse  them  to  another  on  the  plea  of  a 
difference  of  religious  belief.  "  A  conformity  of  belief  and 
worship,"  he  says,  ''may  become  a  new  tie  of  friendship 
between  nations,  but  no  difference  in  them  can  warrant  us  to 
lay  aside  the  quality  of  humanity,  or  the  sentiments  annexed 
to  it."  He  quotes  with  approbation  the  conduct  of  Pope 
Benedict  XIV,  who,  ofi  being  informed  that  several  Dutch 
ships  at  Civita  Vecchia,  could  not  put  to  sea  for  fear  of  some 
Algerine  corsairs,  immediately  ordered  the  frigates  of  the 
ecclesiastical  states  to  convoy  them  out  of  danger ;  and  his 
nuncio  at  Brussels  was  directed  to  signify  to  the  states- 
general  that  His  Holiness  would  perform  the  duties  of 
humanity  without  reference  to  any  difference  of  religion. 
The  same  rules  extends  to  commencial  rivals.  The  fact  that 
a  state,  or  any  of  its  inhabitants,  are  our  rivals  in  trade,  would 
furnish  us  with  no  excuse  for  neglecting  toward  tliem  the 
duties  of  humanity ;  on  the  contrary,  those  engaged  in  like 
pursuits  are  usually  best  acquainted  with  each  others  wants, 
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and  best  able  to  relieve  each  others  necessities.  It  also 
extends  to  cases  of  national  hostility.  Frequent  wars  and 
mutual  aggressions  sometimes  produce  feelings  of  deep-seated 
hostility  between  citizens  and  subjects  of  different  states. 
Such  enmities  do  not  in  any  way  effect  the  general  obliga- 
tions of  humanity ;  unfortunately,  however,  they  are  not 
unfrequently  made  a  pretext  or  excuse  for  neglecting  their 
performance.  The  excuse  is  not  admissible  in  morality,  nor 
will  it  ever  avail  much  in  the  general  opinion  of  the  world. 
National  enmities,  and  national  vanities,  often  blunt  the 
sense  of  natural  and  moral  duty,  and  are  sometimes  mistaken 
for  patriotism.  (  Vattel,  Droit  des  Gens,  liv.  2,  ch.  1,  §§  15,  16 ; 
Leiber,  Political  Ethics,  b.  3,  §§  65-67 ;  De  Felice,  Droit  de  la 
Nat.,  etc.,  tome  2,  lee.  16 ;  Burlamaqui,  Droit  de  la  Nat.  et  des 
Gens,  tome  4,  pt.  3,  ch.  3 ;  Cicero,  De  Officiis,  lib  3,  cap.  6.) 
§  23.  As  the  reciprocation  of  the  duties,  or  offices  of  huma- 
nity, says  Yattel,  "  is  to  take  place  betwixt  nation  and  nation, 
according  as  one  stands  in  need,  and  the  the  other  can  reasona- 
bly comply  with  them,  every  nation  being  free,  independent, 
and  having  the  disposal  of  its  actions,  each  is  to  consider 
whether  its  situation  warrants  asking  or  granting  anything 
on  this  head.  Every  nation  has  a  right  to  ask  of  another 
that  assistance  and  kind  offices  which  it  conceives  itself  to 
stand  in  need  of.  This  it  cannot  be  denied  without  injury. 
If  the  demand  be  unnecessary  it  is  thereby  guilty  of  a  breach 
of  duty;  but  herein  it  does  not  depend  on  the  judgment  of 
another.  A  nation  has  a  right  of  asking,  but  not  of  requir- 
ing." Again,  the  same  author  remarks  that  these  offices  of 
humanity,  "  being  due  only  in  necessity,  and  by  a  nation 
which  can  comply  with  them  without  being  wanting  to 
itself:  the  nation  which  is  applied  to,  has,  on  the  other  hand, 
a  right  of  judging  whether  the  case  really  demands  them, 
and  whether  circumstances  will  allow  it  to  grant  them  con- 
sistently with  what  is  owing  to  its  own  safety  and  concerns. 
For  instance,  a  nation  is  in  want  of  corn,  and  makes  a  demand 
to  purchase  of  another,  this  latter  is  to  judge  whether  such 
a  compliance  will  not  expose  itself  to  scarcity;  and  a  denial 
is  to  be  acquiesced  in  without  resentment."  {Vattel,  Droit 
des  Gens,  liv.  2,  ch.  1,  §9  ;  De  Felice,  Droit  de  la  Nat.,  etc., 
tome  2,  lee.  16 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens^ 
tome  4,  pt.  3,  ch.  3 ;  Gardner,  Institutes,  p.  682.) 
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§  24.  With  respect  to  the  rule  and  measure  of  the  duties 
of  nations  to  extend  to  others  the  offices  of  humanity  and 
assistance,  Yattel  makes  the  following  sensible  and  judicious 
remarks:  " Melancholy  experience  shows  that  most  nations 
mind  only  strengthening  and  enriching  themselves,  at  the 
expense  of  others,  or  lording  it  over  them,  and  even,  if  an 
opportunity  oft'ers,  of  oppressing  and  bringing  them  under 
the  yoke.     Prudence  does  not   allow  us   to  strengthen   an 
enemy,  or  him  in  whom  we  discover  a  desire  of  plundering 
and  oppressing  us,  and  the  care  of  our  safety  forbids  it.     We 
have  seen  that  a  nation  does  not  owe  its  assistance  and  the 
offices  of  humanity  to  another  any  further  than  as  they  are 
reconcilable  with  the  duties  toward  itself.     Hence,  it  evi- 
dently follows,   that  though  the  universal  law  of  mankind 
obliges  us  to  grant,  at  all  times,  and  to  all,  even  to  our  ene- 
mies, those  offices  which  are  of  a  tendency  to  render  them 
more  moderate  and  virtuous,  because  no  inconveniency  is  to 
be  feared  from  such  dispositions,  yet  we  are  not  obliged  to 
give  them  such  succors  as  probably  may  be  pernicious  to 
ourselves.     Thus,  the  exceeding  importance  of  trade,   not 
only  to   the  wants  and  conveniences  of  life,  but   likewise 
to  the  forces  of  a  state  for  furnishing  it  with  the   means  of 
defending  itself  against  its  enemies,  and  the  insatiable  avi- 
dity of  those  nations  which  seek  totally  to  engross  it  exclu- 
sive of  others ;  thus,  I  say,  these  circumstances  authorize  a 
nation,  possessed  of  a  branch  of  trade,  or  the  secret  of  some 
important  manufacture  or  fabric,  to  reserve  to  itself  those 
sources  of  wealth,  and  so  far  from  communicating  them,  to 
take  measures  against  it;  but  things  necessary  to  the  life  or 
conveniency  of  others,  this  nation  must  sell  them  at  a  reason- 
able price,  and  not  abuse  its  monopoly  by  iniquitous  and 
hateful  exactions.     *     "^     *     As  to  things  more  directly  use- 
ful for  war,  a  people  is  under  no  obligation  of  selling  them 
to  others  of  whom  it  has  any  well-grounded  suspicion ;   and 
even  prudence  declares  against  it."     (Vattel,  JJroit  des  Gens^ 
liv.  2,  ch.  1,  §  16 ;  Ckero,  de  Officiis,  lib.  3,  cap.  6 ;   JJe  Felice, 
Droit  de  Ixi  Noi.,  etc.,  tome  2,  lee.  16 ;  Burlamaqui,  Droit  de  la 
Nat.  et  des  Gem,  tome  4,  pt.  3,  ch.  3.) 

§  25.  Xothing  tends  more  to  the  peace  of  the  world,  and 
the  general  comity  and  intercourse  of  nations,  than  mutual 
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friendship  and  kind  offices.  The  cultivation  of  international 
good-will  and  friendship  is,  therefore,  one  of  the  first  and 
highest  duties  imposed  upon  every  sovereign  state.  Rulers, 
however,  are  too  apt  to  neglect  this  duty,  and  to  seek  to  exalt 
their  own  patriotism  by  depreciating  other  countries,  and 
inciting  in  their  own  people  feelings  of  unkindness  and  hos- 
tility to  their  neighbors.  Such  conduct  is  very  reprehensible, 
and  its  results  are  generally  dangerous,  if  not  disastrous. 
For  the  authorities  of  one  state  to  abuse  and  depreciate  the 
government  of  another,  is  a  sure  indication  of  weakness  and 
want  of  civilization  and  refinement.  I^ational  irritability  is 
mentioned  by  Dymond  as  a  most  prominent  cause  of  war. 
"  It  is  assumed,"  he  says,  "  not  indeed  upon  the  most  rational 
grounds,  that  the  best  way  of  supporting  the  dignity,  and 
maintaining  the  security  of  a  nation,  is,  when  occasions  of 
disagreement  arise,  to  assume  a  high  attitude  and  a  fearless 
tone.  We  keep  ourselves  in  a  state  of  irritability,  which  is 
continually  alive  to  occasions  of  offense,  and  he  that  is  pre- 
pared to  be  offended,  readily  finds  offenses.  *  *  *  So 
well,  indeed,  is  national  irritability  known  to  be  an  efficient 
cause  of  war,  that  they  who,  from  any  motive,  wish  to  pro- 
mote it,  endeavor  to  rouse  the  temper  of  a  people  by  stimu- 
lating their  passions,  just  as  the  boys  in  our  streets  stimulate 
two  dogs  to  fight.  These  persons  talk  of  insults,  or  the 
encroachments,  or  the  contempts  of  the  destined  enemy,  with 
every  artifice  of  aggravation ;  they  tell  us  of  foreigners  who 
want  to  trample  upon  our  rights,  of  rivals  who  ridicule  our 
power,  of  foes  who  will  crush,  and  of  tyrants  who  will  enslave 
us.  They  pursue  their  object,  certainly,  by  efficacious  means ; 
they  desire  war,  and,  therefore,  irritate  our  passions;  and 
when  men  are  angry,  they  are  easily  persuaded  to  fight." 
{Vattel,  Droit  des  Gens,  liv.  2,  ch.  1,  §§11,  12;  Dymond,  Es- 
says on  the  Prin.  of  Morality,  essay  3,  ch.  19 ;  De  Felice,  Droit 
de  la  Nat.,  etc.,  tome  2,  lee.  16 ;  Burlamaqui,  Droit  de  la  Nat. 
et  des  Gens,  tome  4,  pt.  3,  ch.  3.) 
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§  1.  The  precepts  of  morality,  as  well  as  the  principles  of 
public  law,  by  which  human  society  is  governed,  render 
it  obligatory  upon  a  state,  before  resorting  to  arms,  to  try 
every  pacific  mode  of  settling  its  disputes  with  others, 
whether  such  disputes  arise  from  rights  denied,  or  injuries 
received.  This  moderation  is  the  more  necessary,  as  it  not 
unfrequently  happens  that  what  is  at  first  looked  upon  as  an 
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injury  or  an  insult,  is  found,  upon  a  more  deliberate  exami- 
nation, to  be  a  mistake  rather  than  an  act  of  malice,  or  one 
designed  to  give  offense.     Moreover,  the  injury  may  result 
from  the  acts  of  inferior  persons,  which  may  not  receive  the 
approbation  of  their  own  government.     A  little  moderation 
and  delay,  in  such  cases,  may  bring  to  the  offended  party  a 
just   satisfaction ;    whereas,  rash  and  precipitate   measures 
often  lead  to  the  shedding  of  much  innocent  blood.     The 
moderation  of  the  government  of  the  United  States,  in  the 
case  of  the  burning  of  the  American  steamboat  "  Caroline," 
in  1837,  by  a  British  officer,  led  to  an  amicable  adjustment 
of  the  difficulties  arising  from  a  violation  of  neutral  terri- 
tory, and  saved  both  countries  from  the  disasters  of  a  bloody 
war.     The  moderation  of  the  British  admiral,  in  the  recent 
affair  of  San  Juan  Island,  is  deserving  of  the  highest  praise. 
( Vattel,  Droit  des  Gens,  liv.  2,  ch.  18,  §§  323,  et  seq. ;  Webster, 
Dip.  and  Off'.  Papers,  pp.  104,  etseq. ;  Riquelme,  Derecho  Pub. 
Int.,  lib.  1,  tit.  1,  cap.  8 ;  Burlamaqui,  Droit  de  la  Nat  et  des 
Gens,  tome  5.  pt.  4,  ch.  4;  President's  Message,  Dec,  1859.) 
§  2.  The  different  modes  of  terminating  disputes  between 
independent  states,  short  of  actual  war,  are  divided  into  two 
classes :  first,  amicable,  or  measures  taken  via  amicabili;  and 
second,  forcible,  or  measures  taken  via  facta.     The  amicable 
modes  or  measures  have  been  variously  divided  by  publicists; 
the  division  most  generally  adopted  is,  into  accommodation, 
compromise,  mediation,  arbitration,  and  conference.     l^h.Q  for- 
cible modes  or  measures  are  commonly  known  as  retortion, 
retaliation,  reprisal,  seizure,  and  embargo.     These  divisions 
are,  perhaps,  not  the  most  natural,  nor  are  the  lines  of  distinc- 
tion between  them  always  obvious  or  easily  drawn.    ]N"everthe- 
less,  as  they  have  been  adopted  by  writers  of  authority,  and 
as  these  several  terms  are  frequently  used  in  works  on  inter- 
national law,  and  require  to  be  defined,  we  shall  proceed  to 
discuss  each  one  separately.     ( Vattel,  Droit  des  Gens,  liv.  2, 
ch.  18,  §§326,  et  seq.;   Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  1, 
§  1 ;  Phillimore,  On  Int.  Law,  vol.  3,  §  2 ;    Wildman,  Int.  Law, 
vol.  1;  ch.  5 ;    Poison,  Law  of  Nations,  sec.  6 ;    Wolfius,  Jus 
Gentium,  cap.  5 ;  Heffter,  Droit  International,  §  106;  Bello,  De- 
recho Internacional,  pt.  1,  cap.  11,  §1.) 
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§  3.  Amicable  accommodation  is  where  each  party  candidly 
examines  the  subject  of  dispute,  with  a  sincere  desire  to  pre- 
serve peace,  by  doing  full  justice  to  the  other.     In  such  cases, 
all  doubtful  points  of  etiquette  will  be  yielded,  and  all  uncer- 
tain and  imaginary  rights  will  be  voluntarily  renounced,  in 
order  to  affect  an  amicable  adjustment  of  differences.     If  no 
compromise  of  the  right  in  dispute  can  be  effected,  the  ques- 
tion  will   be   avoided   by  the   substitution    of  some   other 
arrangement  which  may  be  mutually  satisfactory.     Such  con- 
duct is  worthy  of  great  and  magnanimous  nations ;  weaker 
states  seldom  act  w^ith  so  much  moderation.     An  example  of 
amicable  accommodation  is  found  in  the  adjustment,  by  the 
treaty  of  Washington,  in  1842,  of  the  differences  between  the 
United  States  and  Great  Britain,  with  respect  to  the  right 
claimed  by  the  latter  to  visit  the  vessels  of  the  former  in 
search  for  slavers  on  the  coast  of  Africa.     ( Vaitel,  Droit  des 
Gens,  liv.  2,  ch.  18,  §226;    Webster,  Dip.  and  Off.  Papers,  pp. 
72,  et  seq. ;    Wheaton,  Hist.  Law  of  Nations,  pp.  585,  et  seq. ; 
Heffter,  Droit  International,  §  107 ;  Bello,  Derecho  Internacional, 
pt.  1,  ch.  11,  §  1 ;  Riquelme,  Derecho  Pub,  Int.,  lib.  1,  tit.  1, 
cap.  8.) 

§  4.  Compromise  is  where  the  two  parties,  without  attempt- 
ing to  decide  upon  the  justice  of  their  conflicting  pretentions, 
agree  to  recede  on  both  sides,  and  either  to  divide  the  thing 
in  dispute,  or  to  indemnify  the  claimant  who  surrenders  his 
share  to  the  other.  As  examples  of  compromise,  we  may 
refer  to  the  negotiations  terminating  in  the  treaty  of  1842, 
by  which  the  Maine  boundary  question  was  satisfactorily 
adjusted,  and  to  the  negotiations  terminating  in  the  treaty  of 
1846,  by  which  the  Oregon  difficulty  was  formally  disposed 
of.  Accommodation  is  a  particular  kind  of  compromise,  and 
has  therefore  been  deemed  by  some  to  be  improperly  classed 
as  a  distinct  measure.  ( Vattel,  Droit  des  Gens,  liv.  2,  ch.  18, 
§  327 ;  Webster,  Dip.  and  Off.  Papers,  p.  32,  et.  seq. ;  U.  S. 
Statutes  at  Large,  vol.  8,  p.  582,  etc. ;  Heffter,  Droit  Interna- 
tional, §  109  ;  Bello,  Derecho  Internacional,  pt.  1,  cap.  11,  §  1 ; 
Riquelme,  Derecho  Pub.  Int.,  lib.  1.  tit.  1.  cap.  8.) 

§5.  Mediation  is  where  a  common   friend  interposes  his 
good  offices  to  bring  the  contending  parties  to  a  mutual 
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understanding.  As  this  friend  acts  the  part  of  a  conciliator, 
rather  than  a  judge,  he  may,  while  favoring  the  well-founded 
claims  of  one  party,  seek  to  induce  him  to  relax  something 
of  his  pretentions,  if  necessary,  in  order  to  secure  peace. 
The  mediator  is  essentially  different  from  the  arbitrator, 
although  he  frequently  assumes  the  latter  office  also  ;  he  does 
not  decide  upon  any  of  the  matters  in  dispute,  but  merely 
seeks  to  reconcile  conflicting  opinions,  and  to  moderate 
adverse  pretentions.  By  thus  calming  the  minds  of  the  dis- 
putants, and  disposing  them  to  a  reasonable  accommodation 
or  compromise,  the  mediator  may  often  avert  the  evils  and 
calamities  of  a  resort  to  war.  The  task  is  a  very  delicate  one, 
and  the  office  of  mediator  requires  great  integrity  and  strict 
impartiality,  for  unless  he  possess  these  qualities  in  a  pre- 
eminent degree,  his  efforts  will  not  be  likely  to  bring  about 
the  desired  reconciliation  of  the  disputants.  Hubner  deems 
it  incumbent,  upon  neutrals  generally,  to  act  the  part  of 
mediators,  in  order  to  prevent,  if  possible,  the  breaking  out 
of  war.  But  Galiani  is  of  opinion  that,  although  the  post  of 
mediator  may  be  accepted,  the  office  is  rather  to  be  avoided 
than  sought,  on  account  of  the  danger  to  the  mediator  of 
compromising  his  neutrality.  Phillimore  prefers  the  christ- 
ian principle  of  Hubner,  to  the  more  safe  expediency  of  Gali- 
ani, but  adds  that  "much  must  depend  upon  the  subject  of 
dispute,  the  character  of  the  disputants,  and  upon  the  posi- 
tion and  authority  of  the  state  which  tenders  the  good  offices." 
( Vattel,  Droit  des  Gens,  liv.  2,  ch.  18,  §  328 ;  Wheaton,  Elem, 
Int.  Law,  pt.  2,  ch.  1,  §  13 ;  Phillimore,  On  Int.  Law,  vol.  3, 
§  4 ;  Hubner,  De  la  Saisie  des  Batiments  Neu.,  tome  1,  pt.  1,  ch. 
2,  §  11 ;  Galiani,  de'Doveri  de  Principi  Neu.,  c.  9,  p.  162 ; 
Garden,  de  la  Liplomatie,  tome  1,  p.  436,  note ;  Heffter,  Droit 
International,  §  109  ;  Bello,  Derecho  Internacional,  pt.  1,  cap. 
11,  §  1 ;  Eiquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  8 ; 
Real^  Science  du  Gouvernement,  tome  5,  ch.  3,  sec.  8.) 

§  6.  Arbitration  is  where  the  decision  of  a  dispute  is  left  to 
arbitrators  chosen  by  common  agreement.  If  the  contend- 
ing parties  have  agreed  to  abide  by  the  decision  ot  these  refe- 
rees, they  are  bound  to  do  so,  except  in  cases  where  the  award 
is  obtained  by  collusion,  or  is  not  confined  within  the  limits  of 
the  submission.    It  is  usual  to  specify  in  the  agreement  to  arbi- 
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trate,  the  exact  questions  which  are  to  be  decided  by  the  arbi- 
trators, and  if  the  J  exceed  these  precise  bounds,  and  pretend 
to  decide  upon  other  points  than  those  submitted  to  them, 
their  decision  is  in  no  respects  binding.  Thus,  the  award 
of  the  king  of  the  Netherlands,  on  reference  by  treaty,  in 
1827,  of  the  question  of  the  northeastern  boundary  of  the 
the  United  States,  not  being  a  decision  of  the  question  sub- 
mitted to  him,  but  a  proposal  for  a  compromise,  was  not 
regarded  as  binding  either  upon  the  United  States  or  G-reat 
Britain,  and  was  rejected  by  both,  the  dispute  being  after- 
ward amicably  settled  by  the  parties  themselves. 

The  following  rules,  mostly  derived  from  the  civil  law, 
have  been  applied  to  international  arbitrators,  where  not 
otherwise  provided  in  the  articles  of  reference.  If  there  be 
an  uneven  number,  the  decision  of  a  majority  is  conclusive. 
If  there  be  only  two,  and  they  differ  in  opinion,  they  cannot 
call  in  a  third  as  umpire.  The  arbitration  is  dissolved  by 
the  death  of  any  one  of  the  referees.  A  decision  once  for- 
mally delivered  cannot  be  reconsidered  without  a  new  agree- 
ment, for,  when  the  opinion  is  delivered,  the  arbitration  is 
functus  officio.  The  arbitrators  do  not  guarantee  the  execu- 
tion of  their  award,  and  have  no  power  to  enforce  it.  Where 
the  question  is  territorial,  they  cannot  determine  the  posses- 
sion as  distinguished  from  the  right  of  property ;  for,  by  the 
law  of  nations,  the  right  of  property  draws  after  it  the  right 
of  possession,  and  the  owner  is  not  to  be  prejudiced  by  the 
possession  of  another,  nor  is  the  possessor  to  be  disturbed 
in  his  possession  till  the  question  of  ownership  is  determined. 
But  this  does  not  preclude  the  arbitrators  from  inquiring 
into  all  the  circumstances  of  possession  as  part  of  the  evi- 
dence of  title.  In  other  words,  they  must  determine  the 
question  of  ownership  from  which  follows  the  right  of  pos- 
session, and  not  upon  the  latter  as  a  right  distinct  from  the 
the  former.  (  Vattel,  Droit  des  Gens,  liv.  2,  ch.  18,  §  329 ;  Whea- 
ton  Elem.  Int.  Law,  pt.  2,  ch.  1,  §  13,  note ;  President's  Annual 
Message,  1831 ;  Am.  Ann.  Register,  1830-1,  p.  146 ;  Fhillimore, 
On  Int.  Law,  vol.  3,  §  3  ;  Voet,  Com.  ad  Pandect,  lib.  4,  t.  8 ; 
Wildman,  Int.  Law,  vol.  1,  p.  186 ;  Grotius.  de  Jur.  Bel.  ac 
Pac,  lib.  3,  cap.  20,  §48;  Puffendorf,  de  Jur.  Nat.  ei  Gent, 
lib.  5,  cap.  13,  §  6 ;  Heffter,  Droit  International,  §  109 ;  Bello, 
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Derecho  Iniernacional,  pt.  1,  cap.  11,  §  1 ;  Hiquelwx,  Derecho 
Pub.  Int.,  lib.  1,  tit.  1,  cap.  8 ;  Burlamaqui,  Droit  de  la  Nat.  et 
des  Gens,  tome  5,  pt.  4,  ch.  4 ;  Heal,  Science  du  Gouvernemeni, 
tome  5,  ch.  3,  sec.  8.) 

§  7.  Offers  to  arbitrate  are  not  always  accepted,  uor  is  the 
state  declining  the  proposal  bound  to  give  any  reasons  in 
justification  for  rejecting  the  proposal  of  the  other  disputant, 
or  the  proffer  of  a  third  power  to  act  as  arbitrator.  "  It  can- 
not," says  Phillimore,  ''  be  laid  down  as  a  general  and 
unqualified  proposition,  that  it  is  the  duty  of  states  to  adopt 
this  mode  of  trial.  There  may,  under  the  circumstances,  be 
no  third  state  willing,  or  qualified  in  all  respects,  for  so  ardu- 
ous and  invidious  a  task.  Moreover,  a  state  may  feel  that 
the  contested  right  is  one  of  vital  importance,  and  one 
which  she  is  not  justified  in  submitting  to  the  decision  of 
any  arbiter  or  arbiters."  By  refusing  either  to  arbitrate,  or 
to  accept  an  offered  arbiter,  we  do  not  justly  incur  the  sus- 
picion that  our  intentions  are  unreasonable  or  our  demands 
exorbitant.  Nevertheless,  if  the  question  is  not  one  of  vital 
or  of  very  serious  importance,  and  we  refuse  to  resort  to  this 
or  any  other  amicable  mode  of  settlement,  such  suspicion 
will  be  most  likely  to  arise.  The  refusal  to  accept  the  media- 
tion of  a  third  party,  not  acting  as  arbiter  or  judge,  but  sim- 
ply as  a  conciliator,  would  very  seldom  be  justifiable.  {Vat- 
tel,  Droit  des  Gens,  liv.  2,  ch.  18  ,  §  329  ;  Wheaion,  Elem.  Int. 
Law,  pt.  2,  ch.  1,  §  13,  note  ;  Fhillimore,  On  Int.  Law.,  vol.  3, 
§  3 ;  Bello,  Derecho  Internacional,  pt.  1,  cap.  11,  §§1,  2;  Heffter, 
Droit  International,  §109;  Eiquelme,  Derecho  Pub.  Int.,  lib.  1, 
tit.  1,  cap.  8.) 

§  8.  Conferences  and  international  congresses  have  frequently 
been  resorted  to,  where  differences  exist  between  several 
states,  and  they  are  willing  to  discuss  them  in  a  spirit  of  con- 
ciliation, in  order  to  bring  them  to  an  amicable  settlement. 
They  are  also  often  resorted  to  after  the  termination  of  a  gene- 
ral war,  for  the  purpose  of  discussing  and  settling  questions 
growing  out  of  the  operations  of  the  war,  and  not  included 
in  the  stipulations  of  the  treaty  of  peace.  Other  states  than 
those  who  are  parties  to  the  dispute,  being  interested  in  the 
determination  of  the  questions  submitted,  or  at  least  in  the 
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preservation  of  peace,  are  most  usually  invited  to  take  part  in 
these  conferences.  In  order  to  afford  a  prospect  of  success 
in  these  deliberations,  the  plenipotentiaries  sent  to  these 
congresses  should  be  actuated  by  a  sincere  desire  to  effect  a 
just  and  amicable  settlement  of  the  questions  to  be  discussed. 
This,  however,  has  not  often  been  the  case.  The  congresses 
of  Cambray,  in  1724,  and  of  Soissons,  in  1728,  are  characte- 
rized by  Vattel  as  "  dull  farces  played  on  the  political  thea- 
ter, in  which  the  principal  actors  were  less  desirous  of  pro- 
ducing an  accommodation,  than  of  appearing  to  desire  it." 
Moreover,  they  have  generally  been  under  the  control  of  the 
great  European  monarchical  states  and  republics,  or  the 
smaller  sovereignties  have  had  very  little  weight  in  their 
deliberations.  Thus,  the  congresses  of  Paris  and  Vienna,  in 
1814  and  1815,  were  mainly  meetings  of  conquerors,  for 
dividing  among  themselves  the  spoils  of  conquest,  and  for 
mutually  agreeing  among  themselves  to  what  extent  each  of 
the  greater  powers  should  be  permitted  to  rob  its  weaker 
neighbors.  "We  know  from  history,"  says  Phillimore,  "that 
congresses  of  crowned  heads  have  not  always  proved  them- 
selves to  be  impartial  or  competent  tribunals  of  international 
law."  For  this  reason,  smaller  states  seldom  willingly  sub- 
mit their  disputes  to  the  decision  of  such  tribunals.  The 
congress  of  Paris,  in  1856,  by  the  justice  of  its  acts,  somewhat 
redeemed  the  general  reputation  of  European  conventions  of 
nations.  The  right  of  such  bodies  to  intervene  in  the  affairs 
of  states,  has  been  discussed  in  another  place,  and  will  again 
be  alluded  to  in  the  chapter  on  the  different  kinds  of  wars. 
{Vattel,  Droit  des  Gens,  liv.  2,  ch.  18,  §330;  Phillimore,  On 
Int.  Law,  vol.  1,  §398;  vol.  2,  §3;  Vide  Ante,  chapter  iv., 
and  Post,  chapter  xiv. ;  Heffter,  Droit  International,  §  240;  Bur- 
lamaqid.  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  4.) 

§9.  Retortion,  called  by  some  amicable  retaliation,  and 
retortion  de  droit,  is  where  one  nation  applies,  in  its  transac- 
tions with  the  other,  the  same  rule  of  conduct  by  which  that 
other  is  governed  under  similar  circumstances.  Thus,  if  one 
state  should  make  aggressive  laws  respecting  the  property, 
or  trade,  or  personal  rights  of  the  citizens  of  another  state, 
the  latter  may  retort,  by  enacting  similar  laws  against  the 
citizens  of  the  former.     There  is  nothing  in  this  contrary  to 
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justice  and  sound  policy,  so  long  as  it  does  not  degenerate 
into  cruel  and  barbarous  treatment  of  private  individuals. 
This  kind  of  retaliation  usually  follows  the  breach  of  what 
are  called  imperfect  obligations,  and  which  do  not  justify  a 
resort  to  forcible  measures.  (  Vattel,  Droit  des  Gens,  liv.  2, 
ch.  18,  §  341 ;  Wheaton,  Mem.  Int.  Law,  pt.  4,  ch.  1,  §  1 ; 
Martens,  Precis  du  Droit  des  Gens,  §  254 ;  The  Girolamo,  3 
Hagg.  Rep.,  p.  185;  Poison,  Law  of  Nations,  sec.  6;  Philli- 
more,  On  Int.  Laiv,  vol.  1,  §  16 ;  vol.  2,  §  8 ;  Manning,  Law  of 
Nations,  p.  105 ;  Ortolan,  Diplomatie  de  la  Mer,  tome  1,  ch.  16; 
Garden,  De  Diplomatie,  liv.  6,  §  3 ;  Rayneval,  Inst,  da  Droit 
Nat,  liv.  2,  ch.  12;  Heffter,  Droit  International,  §§110,  111.) 

§  10.  Betaliaiion,  or,  as  it  is  sometimes  called,  vindictive 
retaliation,  or  retorsio  facti,  is  where  one  state  seeks  to  make 
anotlier,  or  its  citizens,  suffer  the  same  amount  of  evil  which 
the  latter  has  inflicted  upon  the  former.  Retaliation  should 
be  limited  to  such  }»unishments  as  may  be  requisite  for  our 
own  safety  and  the  good  of  society;  beyond  this  it  cannot  be 
justified.  We  have  no  right  to  mutilate  the  ambassador  of  a 
barbarous  power,  because  his  sovereign  has  treated  our 
ambassador  in  that  manner,  nor  to  put  prisoners  and  hosta- 
ges to  death,  and  to  destroy  private  property,  merely  because 
our  enemy  has  done  this  to  us;  for  no  individual  is  justly 
chargeable  with  the  guilt  of  a  personal  crime  for  the  acts 
of  the  community  of  which  he  is  a  member.  Retaliation  of 
this  kind  should  be  confined,  as  a  general  rule,  to  the  indi- 
viduals who  have  committed  the  violation  of  public  law. 
There  may  be  extraordinary  cases  which  constitute  an  excep- 
tion to  this  rule,  but  these  must  be  judged  according  to  the 
peculiar  circumstances  by  which  they  are  attended.  "  Instan- 
ces of  resolutions  to  retaliate  on  innocent  prisoners  of  war," 
says  Kent,  "  occurred  in  this  country  during  the  revolu- 
tionary  war,  as  well  as  during  that  of  1812;  but  there  was 
no  instance  in  which  retaliation,  beyond  the  measure  of 
secure  ponfinement,  took  place  in  respect  to  prisoners  of  war." 
Vindictive  retaliation  is  sometimes  applied  to  the  property 
of  the  offending  state  or  individual,  but  such  acts  are  usually 
of  a  belligerent  character,  and  will  be  discussed  in  another 
place.  (Eutherforth,  Institutes,  b.  2,  ch.  9,  §  15 ;  Martens,  Pre- 
cis du  Droit  des  Gens,  §  258,  note ;  Kent,  Com.  on  Am.  Law, 
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vol.  1,  pp.  93-94 ;  Journals  of  Congress  under  the  Con  fed.,  vol. 
2,  p.  245;  vol.  7,  pp.  9-147  ;  vol.  8,  p.  10  ;  President's  Messages, 
Dec.  7th,  1813,  and  Oct.  28th,  1814  ;  Vattel,  Droit  des  Gens, 
liv.  2,  ch.  18,  §  339 ;  Maiming,  Law  of  Nations,  p.  105 ;  Orto- 
lan, Diplomatiede  laMer,  liv.  1,  ch.  16  ;  Garden,  De  Diplomatie, 
liv.  6,  §  3 ;  Rayneval,  Inst,  du  Droit  Nat.,  liv.  2,  ch.  12 ;  Klu- 
ber.  Droit  des  Gens  Mod.,  §234;  Heffter,  Droit  International,  §§ 
110,  111;  Bello,  Derecho  Internacional,  pt.  1,  cap.  11,  §  3.) 

§  11.  Reprisals  are  resorted  to  for  the  redress  of  injuries 
inflicted  upon  the  state,  in  its  collective  capacity,  or  upon  the 
rights  of  individuals  to  whona  it  owes  protection  in  return 
for  their  allegiance.  They  consist  in  the  forcible  taking  of 
things  belonging  to  the  oifending  state,  or  of  its  subjects^ 
and  holding  them  until  a  satisfactory  reparation  is  made  for 
the  alleged  injury.  If  the  dispute  is  afterward  arranged,  the 
things  thus  taken  by  way  of  reprisal  are  restored,  or,  if  con- 
fiscated and  sold,  are  paid  for  with  interest  and  damages  ;  but 
if  war  should  result,  they  are  condemned  and  disposed  of  in 
the  same  manner  as  other  captured  property,  taken  as  prize  of 
war.  As  reprisals  bring  us  to  the  awful  confines  of  actual 
war,  it  is  proper  to  inquire  what  kind  of  injuries,  inflicted 
upon  the  state  collectively,  or  upon  its  individual  members, 
justify  a  resort  to  so  dangerous  a  measure  of  redress.  It  is 
only  in  cases  where  justice  has  been  plainly  denied,  or  most 
unreasonably  delayed,  that  a  sovereign  state  can  be  justified  in 
authorizing  reprisals  upon  the  property  of  another  nation. 
Moreover,  the  delay  must  be  of  such  a  character  as  to  render 
it  tantamount  to  a  denial  of  justice.  Thus,  if  the  claim  be  a 
national  one,  it  must  be  properly  demanded,  and  the  demand 
refused.  If  it  be  of  an  individual,  the  claimant  must  first 
exhaust  the  legal  remedies  in  the  tribunals  of  the  state 
from  which  the  claim  is  due,  and  after  an  absolute  denial  of 
justice  by  such  tribunals,  his  own  government  must  make 
the  demand  of  the  sovereign  authorities  of  the  often  ding 
nation.  Although  the  presumption  of  law  is  clearly  in  favor 
of  the  decisions  of  the  lawfully  constituted  tribunals  of  a 
state,  yet,  if  it  is  plain  that  justice  has  been  administered  par- 
tially, and  in  a  dififerent  manner  to  the  foreigner  than  to  the 
subject,  the  government  of  the  injured  party  may,  notwith- 
standing such  decision,  demand  justice,  and  if  it  be  refused, 
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resort  to  reprisals.  It  was  a  doctrine  of  the  Roman  law,  that 
an  unjust  sentence  does  not  extinguish  a  just  debt.  Subjects 
must  submit  to  the  authority  of  the  law,  however  great  the 
injustice ;  but  foreigners  are  under  no  such  obligation,  for 
their  own  state  may,  by  force,  compel  the  execution  of  justice 
on  their  behalf.  In  1850,  the  British  government  author- 
ized reprisals  upon  the  Greeks  for  a  claim  of  one  Pacifico,  a 
British  subject,  who  had  not  first  prosecuted  it  in  the  Greek 
tribunals.  The  ^protest  of  the  Greek  government,  and  the 
remonstrance  addressed  by  Russia  to  the  British  government, 
contain  a  strong  but  dignified  rebuke  for  an  act  so  manifestly 
in  violation  of  international  law;  moreover,  the  conduct  of  the 
British  foreign  minister,  was  censured  by  a  large  majority 
of  the  house  of  peers.  The  mediation  of  France  effected 
an  adjustment  of  the  dispute,  and  the  claim  of  Pacifico,  for 
twenty-one  thousand  two  hundred  and  ninety-five  pounds 
one  shilling  and  four  pence,  was  referred  to  commission- 
ers appointed  for  that  purpose,  who  awarded  to  him  the  sum 
of  one  hundred  and  fifty  pounds  !  What  a  paltry  sum  for  a 
great  nation  to  authorize  reprisals  upon  a  weaker  state,  and 
that,  too,  without  first  making  the  proper  and  legal  demand ! 
(Vattel,  Droit  des  Gens,  liv.  2,  ch.  18,  §  342;  Wheaton,  Elem. 
Int.  Law,  pt.  4,  ch.  1,  §§  1,  2 ;  Kent,  Com.  on  Am.  Law,  vol. 

1,  pp.  60,  61 ;  Bynkershoek,  Quest.  Jur.  Puh.,  lib.  1,  cap.  24 ; 
Emerigon,  Traite  des  Assurances,  ch.  12,  sec.  36 ;  Phillimore,  On 
Int.  Law,  vol.  3,  §§  8-24 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  3, 
cap.  2,  §  5;  British  Annual  Reg.,  1850,  vol.  92,  pp.  281-286  ; 
Hansard,  Pari.  Deb.,  1850  ;  Ortolan,  Diplomatie  de  la  Mer., 
tome  1,  ch.  16  ;  Manning,  Law  of  Nations,  pp.  106-111 ;  Mar- 
tens, Precis  du  Droit  des  Gens,  §§  255-258  ;  Pistoyeet  Duverdy, 
Traite  des  Prises,  tit.  1,  ch.  3,  sec.  3 ;  Moser,  Versuch,  etc.,  b. 
8,  p.  504 ;  Hefter,  Droit  International,  §§  110,  111 ;  Bello, 
Derecho  Internacional,  pt.  1,  cap.  11,  §  3 ;  Biquelme,  Derecho 
Pub.  Int.,  lib.  1,  tit.  1,  cap.  8;  De  Cussy,  Droit,  Maritime,  liv. 

2,  ch.  37.) 

§12.  Reprisals  may  be  Qither  general  or  special.  They  are 
general  where  one  state  awards  to  its  subjects  a  genei^al  per- 
mission to  seize  the  goods  or  persons  of  the  offending-  nation 
upon  the  high  seas,  or  wherever  found  without  the  jurisdic- 
tion of  another  state.     They  are  special  where  such  permis- 
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sion  is  limited  to  particular  persons  or  things,  or  in  time 
and  place.  Licenses,  or  letters  of  marque,  to  the  injured 
persons,  authorizing  them  to  indemnify  themselves  upon  the 
property  of  the  subjects  of  the  offending  state,  wherever 
found,  have  almost  entirety  fallen  into  disuse,  and  the  term 
itself  is  now  somewhat  differently  applied,  the  commissions 
issued  to  privateers  in  time  of  actual  war,  being  ordinarily 
denominated  letters  of  marque.  These  are  not  to  be  con- 
founded with  letters  of  reprisal.  General  permission  to  all 
the  citizens  of  one  state  to  make  reprisals  upon  the  property 
and  persons  of  all  citizens  of  another  state,  is  little  short  of 
actual  war,  although  considered,  in  international  law,  as  with- 
out the  pale  of  the  rules  applicable  to  war.  The  captors  are 
not  entitled  to  exercise  the  rights  of  war  either  toward  the 
subjects  of  the  offending  state,  or  toward  neutrals,  nor  are 
the  persons,  or  goods  captured,  subject  to  the  rules  applicable 
to  belligerant  captures.  Such  matters  are  regulated  by  the 
law  or  authority  authorizing  the  reprisals,  and  the  acts  of 
the  parties  making  them  are  to  be  regulated  and  judged  of 
by  such  law  or  authority,  but  they  must,  in  no  case,  be  in 
violation  of  the  rules  of  international  law  which  may  be 
applicable.  ( Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  1,  §  2 ; 
Kent,  Com.  on  Am.  Law.,  vol.  1,  pp.  94,  95 ;  Kluber,  Droit  des 
Gens  Mod.,  §  234 ;  Bynkershoek,  Qua,est.  Jur.  Pub.,  lib.  1,  cap. 
24  ;  Poison,  Law  of  Nations,  sec.  6 ;  Wildman,  Int.  Law,  vol. 
1,  p.  192;  Phillimore,  On  Int.  Law,  vol.  3,  §§8-24;  Duverdy 
et  Pistoye,  Traite  des  Prises,  tit.  1,  ch.  3,  sec.  3 ;  Manning,  Law 
of  Nations,  p.  115  ;  Ileffter,  Droit  International,  §§  110,  111 ; 
Bello,  Derecho  Iidernacional,  pt.  1,  cap.  11,  §3;  Biquelme, 
Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  12 ;  De  Cussy,  Droit  Mari- 
time, liv.  1,  tit.  2,  §  51.) 

§13,  Another  division  of  reprisals,  made  by  writers  on 
public  law,  is,  into  positive  and  negative,  or,  as  termed  by  some 
writers,  active  and  passive.  Reprisals  are  negative  when  a 
state  refuses  to  fulfil  a  perfect  obligation  which  it  has  con- 
tracted, or  to  permit  another  nation  to  enjoy  a  right  which 
it  claims ;  they  are  positive  when  they  consist  in  seizing  the 
persons  and  effects  belonging  to  the  other  nation,  in  order 
to  obtain  satisfaction.  The  same  rule  applies  to  both  of 
these  classes,  that  is,  neither  should  be  resorted  to  except 
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where  the  cause  is  manifestly  just,  and  after  all  milder  means 
have  proved  ineffectual.  Negative  reprisals,  however,  are, 
in  general,  less  likely  to  produce  an  immediate  rupture  than 
those  of  a  positive  character.  N^ations  are  more  ready  to 
repel  force  than  to  employ  it.  {Wheaton,  Elem.  Int.  Law^ 
pt.  4,  ch.  1,  §  2  ;  Vaitel,  Droit  des  Gens,  liv.  1,  ch.  18,  §§  342- 
346  ;  Kluber,  Droit  des  Gens  Mod.,  §  234,  note ;  Poison,  Law 
of  Nations,  sec.  6 ;  Phillimore,  On  Int.  Law,  vol.  3,  §  11 ; 
Heffter,  Droit  International,  §  110  ;  Bello,  Derecho  Internacional, 
pt.  1,  cap.  11,  §  3 ;  Riquelme,  Derecho  Pub.  Int.,  lih.  1,  tit.  2, 
cap.  12.) 

§  14.  Seizure  is  a  general  term  applicable  to  the  forcible  tak- 
ing of  the  persons  or  property  of  others,  and  is  applied  alike  to 
reprisals  and  belligerent  captures  made  in  war.  But,  in  its 
more  restricted  sense,  as  applied  to  measures  taken  vidjacta, 
or  forcible  means  of  settling  international  disputes,  the  term 
is  limited  to  taking  forcible  possession  of  the  thing  in  dispute, 
or  of  the  persons  by  whom  the  offense  is  committed.  The 
seizure  of  the  thing  in  controversy  is  generally  regarded  as 
the  preliminary  step  toward  the  commencement  of  a  war. 
It  is,  nevertheless,  neither  an  actual  nor  a  formal  declara- 
tion of  hostilities,  and  there  is,  therefore,  still  a  possibility  of 
a  settlement  of  the  dispute,  before  entering  into  a  state  of 
solemn  and  public  war.  In  other  words,  it  does  not  make 
the  subjects  of  the  two  states  public  enemies,  or  give  to  either 
the  rights  of  war,  as  against  the  other,  or  with  respect  to 
neutrals.  If,  however,  war  should  immediately  follow  such 
seizure,  it  would  be  classed  as  a  belligerent  act  in  all  its  con- 
sequences. Thus,  the  seizure  of  San  Juan  island,  in  1859, 
was,  unquestionably,  an  act  of  hostility,  but  not,  in  its  results^ 
an  act  of  war.  [W heaton,  Elem.  Int.  Law,  pt.  4,  ch.  1,  §1; 
Vattel^  Droit  des  Gens,  liv.  2,  ch.  18,  §  337 ;  Poison,  Law  of 
Nations,  sec.  6 ;  Riquelm.e,  Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap. 
12 ;  President's  Message,  Dec,  1859.) 

§  15.  But  before  taking  such  forcible  possession,  it  is  neces- 
sary for  us  to  prove  clearly  our  right  to  the  thing  in  dispute, 
and  also  that  we  have  already  tried  the  milder  modes  of 
adjustment,  for  other  people  are  not  obliged  to  respect  that 
title  any  further  than  we  show  its  validity,  nor  will  they  jus- 
tify us  in  resorting  to  a  measure  of  so  much  rigor,  and  one, 
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too,  so  likely  to  produce  the  most  serious  consequences  to 
society,  until  we  justify  our  conduct  on  the  ground  of  its 
absolute  necessity.  The  possessor  may,  therefore,  remain  in 
the  possession  till  proof  is  adduced  to  convince  him  that  his 
possession  is  unjust.  "As  long  as  that  remains  undone," 
says  Yattel,  "he  has  a  right  to  maintain  himself  in  it,  and 
even  to  recover  it  by  force,  if  he  has  been  despoiled  of  it. 
Consequently,  it  is  not  allowable  to  take  up  arms  in  order  to 
obtain  possession  of  a  thing  to  which  the  claimant  has  but 
an  uncertain  or  doubtful  right.  He  is  only  justifiable  in 
compelling  the  possessor,  by  force  of  arms,  if  necessary,  to 
come  to  a  discussion  of  the  question,  to  accede  to  some  rea- 
sonable mode  of  decision  or  accommodation,  or,  finally,  to 
settle  the  point  by  articles  of  agreement  apon  an  equitable 
footing."  And  where  the  title  to  the  thing  seized  seems 
indisputable,  to  attempt  to  gain  forcible  possession  against 
the  actual  occupant,  without  first  resorting  to  the  milder 
modes  of  adjustment,  is  equally  as  objectionable  as  it  would 
be  to  declare  war,  under  the  same  circumstances.  Indeed, 
it  maybe  regarded  as  even  more  objectionable,  for  the  reason 
that  such  seizures  are  sometimes  made  by  subordinate  autho- 
rities, without  consulting  the  war-making  power  of  the  state. 
[Vattel,  Droit  des  Gens,  liv.  2,  ch.  18,  §387;  Wheaton,  Elern.. 
Int,  Law,  pt.  4,  ch.  1,  §  2 ;  De  Cussy,  Droit  Maritime,  liv.  2, 
ch.  37 ;   Garden,  De  Diplomatie,  liv.  6,  §  2.) 

§  16.  It  is  a  well  settled  principle  of  international  law,  that 
reprisals,  strictly  speaking,  affect  the  persons  as  well  as  the 
property  oi  i\iQ  subjects  of  the  government  against  which  they 
are  granted ;  but,  in  modern  times,  they  have  been  chiefly 
confined  to  goods.  In  executing  the  right  of  reprisal  upon 
vessels,  the  persons  of  the  commanders  and  crews  are  neces- 
sarily affected,  although  it  is  usual  to  release  them  immedi- 
ately on  bringing  into  port  the  vessel  taken  by  way  of 
reprisal.  I^evertheless,  the  right  of  reprisal,  extends  also  to 
all  persons  of  the  oftending  nation.  Yattel  very  justly 
remarks  that  "  as  we  may  seize  the  things  which  belong  to  a 
nation  in  order  to  compel  it  to  do  us  justice,  we  may  equally,  for 
the  same  reason,  arrest  some  of  its  citizens  and  retain  them  till 
we  receive  full  satisfaction.  This  is  what  the  Greeks  called 
Androlepsia.''     The  practice  of  ancient  times,  in  this  respect, 
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is  not  often  followed  by  modern  civilized  nations,  except  by 
way  of  retaliation,  or  in  the  case  of  taking  vessels  on  the  high 
seas,  in  the  manner  already  alluded  to.     It  is  proper  to  remark 
that  while  all  subjects  of  the  injuring  government  are  liable 
to  reprisals,  whether  they  be  native,  naturalized,  or  domiciled, 
travelers  and  passing  guests  are,  in  general,  excepted  from 
such  liability.     ( Vattel,  Droit  des   Gens,  liv.  2,  ch.  18,  §  351 
Butherforth,  Institvtes,  b.  2,  ch.  9.  §  13 ;  Phillimoreon  Int.  Law 
vol.  3,  §  19 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  2,  §  T : 
Bynkershoek,  Quaest,  Jur.  Pub.  lib.,  1,  cap.  24 ;  Heffter,  Droit 
International,  §  110  ;  De  Cussy,  Droit,  Maritime,  liv.  1,  tit.  2,§  51 
Wildman,  Int.  Lav),  vol.  1,  p.  192 ;  Le  Louis,  2  Dod.  Rep., 
p.  245.) 

§  17.  But  the  seizure  and  punishment  of  the  individuals 
offending,  is  an  act  not  unusual  on  the  part  of  the  offended 
state.  Where  such  persons  are  found  within  the  jurisdiction 
of  the  state,  and  they  are  duly  tried  and  condemned  by  the 
lawfully  constituted  tribunals  of  the  country,  the  act  is  nothing 
more  than  the  ordinary  and  legitimate  exercise  of  the  autho- 
rity of  sovereign  and  independent  states.  But  such  offenders 
are  sometimes  seized  upon  the  high  seas,  or  elsewhere  beyond 
the  jurisdiction  of  the  offended  nation,  an  exercise  of  force 
which  is  justifiable  only  in  case  of  offenses  most  manifest 
and  palpable,  and  where  the  government  of  the  offender 
plainly  refuses,  or  most  unreasonably  delays,  to  inflict  pun- 
ishment, to  surrender  the  criminal,  or  to  afford  satisfaction. 
Such  forcible  seizure  beyond  the  jurisdiction  of  the  state,  is 
an  act,  not  of  war,  but  in  violation  of  pacific  international 
rights,  and  is  sometimes  followed  by  war,  although  more 
usually  by  a  demand  for  explanation  and  satisfaction.  And 
such  diplomatic  discussion,  if  properly  conducted,  will  gene- 
rally lead  to  an  arrangement  both  of  the  original  offense  and  of 
the  consequent  forcible  seizure.  The  act,  however,  is,  in  its 
character,  hostile.  [Ortolan,  Diplomaiie  de  la  Mer,  liv.  2,  ch.  16 ; 
Vattel,  Droit,  des  Gens,  liv.  2,  ch.  18,  §  350 ;  Rutherforth,  Insti- 
tutes, b.  2,  ch.  9,  §  13  ;  Vide  Ante^  chapter  vii.) 

§  18.  In  case  the  government  of  the  offending  individuals 
should  assume  the  responsibility  of  their  acts,  the  question 
arises,  whether  the  seizing  and  holding  of  the  individuals 
for  punishment,  under  the  municipal  laws  of  a  state,  is  justi- 
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fied  by  the  law  of  nations,  or  whether  such  a  proceeding  is 
to  be  regarded  as  a  reprisal  or  forcible  seizure,  hostile  in  its 
nature,  and  which,  without  explanation  or  satisfaction,  might 
justify  retaliation  or  war.  The  question  is  one  of  the  high- 
est importance,  as  its  determination  may  lead  to  the  most 
serious  results.  There  seems  to  have  been,  at  one  time,  a 
difference  of  opinion  on  this  subject  in  the  United  States, 
and  a  conflict  of  jurisdiction,  as  claimed  by  the  federal  autho- 
rities and  state  tribunals.  All  difficulties,  however,  where 
afterward  removed  by  the  act  of  congress  passed  August 
29th,  1842,  directing  the  discharge  of  any  subjects  or  citizens 
of  a  foreign  state,  and  domiciled  therein,  confined,  or  in  cus- 
tody for  any  act  done  or  omitted  under  the  authority  of  a 
foreign  state  or  sovereignty,  the  validity  or  effect  whereof 
depend  upon  the  law  of  nations.  ( Webster,  The  Works  of, 
vol.  6,  pp.  247-270  ;  Brighthj,  Digest  of  Laws  of  U.  S.,  p.  302  ; 
Dunlop,  Digest  of  Laios  of  U.  S.,  p.  1014 ;  U.  S.  Statutes  at 
Large,  vol.  5,  p.  539.) 

§  19.  The  case  which  gave  rise  to  this  difficulty,  and  to 
the  subsequent  act  of  congress,  was  that  of  Alexander 
McLeod,  who  was  indicted,  in  1841,  for  the  burning  of  the 
steamboat  "  Caroline,"  and  the  killing  of  one  Amos  Durfee, 
in  effecting  the  capture  of  that  steamboat  within  the  juris- 
diction of  the  state  of  ^ew  York,  in  December,  1837.  The 
responsibility  of  McLeod's  acts  was  assumed  by  the  British 
government,  as  having  been  done  by  its  authority  and  under 
its  protection,  McLeod  having  acted  as  an  officer  of  that  gov- 
ernment, and  under  the  orders  of  his  superiors.  This  was 
one  of  the  grounds  on  which  the  discharge  of  McLeod  from 
custody  was  demanded.  The  case  was  argued  at  great  length 
and  with  distinguished  ability  on  both  sides,  and  the  deci- 
sion, it  was  thought,  would  determine  the  question  of  peace 
or  war  between  the  United  States  and  Great  Britain.  (The 
People  V.  McLeod,  25  Wendell  Rep.,  p.  483  ;  Webster,  Dip.  and 
Off.  Papers,  pp.  120-140 ;  Webster,  The  Works  of,  vol.  6,  pp. 
247-270 ;  Phillimore,  Letter  to  Lord  Ashburton,  1842,  pp.  27, 
183.) 

§  20.  The  supreme  court  of  the  state  of  ISTew  York  held 
that  a  subject  of  a  foreign  state  was  liable  to  be  proceeded 
against  individually,  and  tried  on  an  indictment  in  the  crimi- 
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nal  courts  for  arson  and  murder,  notwitn standing  the  acts  for 
which  the  indictment  was  made  had  been  subsequently 
avowed  by  his  government,  and  it,  consequently,  refused  to 
discharge  him  from  custody.  The  opinion  of  the  court  was 
delivered  by  Mr.  Justice  Cowen,  and  is  of  great  length.  So 
far  as  the  question  of  national  law  is  concerned,  the  opinion 
rests  upon  the  proposition,  that  till  war  is  declared  by  the 
war-making  power,  the  officers  or  citizens  of  a  tore^gn  gov- 
ernment, who  enter  our  territory,  are  as  completely  obnoxious 
to  punishment  by  our  law  as  if  they  had  been  born  and 
always  resided  in  this  country;  that  while  two  nations  are 
at  peace  with  each  other,  the  acts  of  hostility  by  individuals 
must  be  regarded  as  private,  and  not  jpublic  acts,  and  that  the 
courts  will  hold  the  parties  individually  responsible,  notwith- 
standing the  avowal  of  such  acts  by  their  government.  [The 
People  V.  McLeod,  25  Wendell  Rep.,  pp.  483,  et  seq. ;  Amiual 
Register,  1841,  vol.  8,  pp.  310,  et  seq. ;  Phillimore,  On  InL 
Law,  vol.  3,  §  38.) 

§  21.  Mr.  Webster,  the  American  secretary  of  state,  in  his 
correspondence  with  Mr.  Fox,  the  British  minister,  said 
that  "  The  government  of  the  United  States  entertains  no 
doubt  that,  after  the  avowal  of  the  transaction  as  a  public 
transaction,  authorized  ^and  undertaken  by  the  British  autho- 
rities, individuals  concerned  in  it  ought  not,  by  the  principles 
of  public  law  and  the  general  usage  of  civilized  states,  to  be 
holden  personally  responsible  in  the  ordinary  tribunals  of  law 
for  their  participation  in  it.  And  the  President  presumes 
that  it  can  hardly  be  necessary  to  say  that  the  American 
people,  not  distrustful  of  their  ability  to  redress  public 
wrongs  by  public  means,  cannot  desire  the  punishment  of 
individuals  when  the  act  complained  of  is  declared  to  have 
been  an  act  of  government  itself  *  *  *  ^]^q  indictment 
against  McLeod  is  pending  in  a  state  court,  but  his  rights, 
whatever  they  may  be,  are  no  less  safe,  it  is  to  be  presumed, 
than  if  he  were  holden  to  answer  in  one  of  the  courts  of 
this  government.  He  demands  impunity  from  personal 
responsibility,  by  virtue  of  the  law  of  nations,  and  that  law, 
in  civilized  states,  is  to  be  respected  in  all  courts."  On 
an  other  occasion,  he  spoke  of  the  opinion  of  Mr.  Justice 
Cowen,  as  "  not  entitled  to  be  called  a  respectable  opinion." 
( Webster,  Dip,  and  Of,  Papers,  p.  126.) 
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§  22.  As  McLeod  was  acquitted  on  the  trial,  there  was  no 
opportunity  to  obtain,  by  appeal  to  the  federal  courts,  an  opin- 
ion of  the  highest  tribunal  of  the  United  States  on  this  impor- 
tant question,  and  the  subsequent  act  of  congress  has  obviated 
all  danger  of  the  recurrence  of  a  similar  case.  The  opinion 
of  Mr.  Justice  Co  wen,  however,  seems  not  to  have  received 
the  approbation  of  the  best  judicial  minds  of  his  own  state, 
and  to  have  been  very  generally  condemned  in  other  states, 
and  by  the  political  authorities  of  the  federal  government. 
It  can,  therefore,  hardly  be  regarded  as  an  authoritive  exposi- 
tion of  the  principles  of  international  law,  however  sound 
its  interpretation  of  the  statutes  of  his  own  state  may  be 
regarded  by  the  courts  of  that  state.  Moreover,  opinions  and 
decisions  of  state  courts  are  not  deemed  of  binding  authority 
in  questions  of  international  law,  even  where  supported  by 
sound  reasons,  the  federal  courts  alone  having  jurisdiction 
of  questions  of  that  nature.  {Webster^  Dip.  and  Off.  Papers, 
p.  137 ;  Tallmadge,  Review,  etc.,  26  Wendell,  Rejp.  app.,  p.  663 ; 
Brightly,  Digest  of  Laws  of  U.  8.,  p.  302 ;  Dunlop,  Digest 
of  Laws  of  U.  8.,  p.  1014 ;  U.  8.  Statutes  at  Large,  vol.  5, 
p.  539.) 

§  23.  Mr.  Lee,  the  third  attorney-general  of  the  United 
States,  says:  "It  is  as  well  settled  in  the  United  States  as  in 
Great  Britain  that  a  person,  acting  under  a  commission  from 
the  sovereign  of  a  foreign  nation,  is  not  amenable  for  what 
he  does,  in  pursuance  of  his  commission,  to  any  judiciary 
tribunal  of  the  United  States."  Judge  Story,  in  speaking 
of  the  seizure  of  an  American  vessel  and  cargo  by  a  Spanish 
vessel,  said,  that  if  she  had  a  commission,  it  was  an  act  of 
the  Spanish  government;  and  if  she  had  no  commission, 
but  the  act  was  adopted  and  acknowledged  by  the  crown,  or  its 
competent  authorities,  the  seizure  must  be  considered  as  for  the 
benefit  of  the  crown,  and  the  property,  when  condemned, 
becomes  a  droit  of  the  government.  This  view  of  the  ques- 
tion is  supported  by  the  opinions  of  chancellor  Kent,  chief 
justice  Spencer,  and  judge  Tallmadge,  of  I^ew  York;  chief 
justice  Gibson,  of  Pennsylvania;  Professor  Greenleaf,  of  Har- 
vard University,  and  numerous  other  distinguished  jurists  of 
the  United  States.  {Lee,  Opinions  of  U.  8.  Atfys  Gen'l.,  vol. 
1,  p.  81;   Carringion,  et  al.  v.   C.  Ins.   Co.,  8  Peters,  Rep.,  p. 
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622;   Tallmadge,  JRewiew,  etc.,  26  Wendell,  i?ep.,  app.,  p.  674.) 
§  24.  Among  European  writers  on  public  law,  there  seems 
to  be  a  very  general  unanimity  of  opinion.      Vattel  says, 
that  "  on  all  occasion  susceptible  of  doubt,  the  whole  nation, 
the  individuals,  and  especially  the  military,  are  to  submit 
their  judgement  to  those  who  hold  the  reins  of  government." 
The  sovereign  alone  is  to  be  held  guilty  for  the  acts  of  unlaw- 
ful war;  that  he  alone  is  bound  to  repair  the  injuries,  and 
not  those  who  act  under  his  authority.      ''  The  subjects,  and 
in  particular  the  military,  are  innocent,  they  have  acted  only 
from  a  necessary  obedience."   Rutherforth  says,  that  even  in 
an  imperfect  sort  of  war,  "  what  the  members  do,  who  act 
under  the  particular  direction  and  authority  of  their  nation, 
is,  by  the  law  of  nations,  no  personal  crime  in  them ;  they 
cannot,  therefore,  be  punished,  consistently  with  this  law,  for 
any  act  in  which  it  considers  them  only  as  the  instruments, 
and  the  nation  as  the  agent."     Burlamaqui  says,  that  the 
mere  presumption  of  the  will  of  the  sovereign,  will  not  be  suffi- 
cient to  excuse  a  governor,  or  any  other  officer  to  commit 
acts  of  war.     But  if  the   sovereign  ratify   such   acts,  this 
approbation   reflects   back   the  authority  of  the  sovereign 
upon  the    acts,  and  so  obliges   the  whole   commonwealth. 
( Vattel,  Droit  des  Gens.,  liv.  3.  ch.  2,  §  187  ;  Rutherforth,  Insti- 
tutes, b.  2,  ch.  9,  §  18 ;  Burlamaqui,   Droit  de   la  Nat.  et  des 
Gens,  tome  5,  pt.  4,  ch.  3,  §§  18,  19 ;   Tallmad-ge,  Review,  etc.. 
26  Wendell,  Rep.,  app.,  pp.  663,  et  seq. ;  Phillimore  On  Int.  Law, 
vol.  3,  §  38;   Thorshaven  and  its  Dep.,  1  Udw.  Rep.,  p.  102.) 

§  25.  An  embargo  is  a  species  of  reprisal  upon  the  property 
of  the  offending  nation,  found  within  the  territory  of  the 
injured  state,  by  prohibiting  the  departure  of  vessels,  or  the 
removal  of  goods.  An  embargo  may,  or  may  not  be,  fol- 
lowed by  the  sequestration  of  the  goods  and  property 
detained.  If  war  follows,  it  is  said  to  have  a  retroactive 
effect,  and  the  detained  goods  are  considered  as  the  property 
of  enemies  taken  in  war.  But  if  the  difficulty  which  led  to 
the  embargo  is  amicably  arranged,  they  are  released  upon  the 
terms  which  the  parties  may  stipulate  in  such  arrangement. 
In  maritime  embargoes,  persons  as  well  as  goods  are  usually 
seized  and  retained,  to  be  subsequently  released,  or  treated 
as  prisoners  of  war,  according  as  the  embargo  results  in  peace 
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or  solemn  war.  An  embargo  is  more  usually  resorted  to  in 
contemplation  of  hostilities,  than  as  a  mode  of  settling  dis- 
putes between  states.  It  is,  therefore,  classed  by  Phillimore 
as  a  measure  of  redress,  •'  midway  between  reprisals  and  war." 
{Phillmiore,  On  Int.  Law,  vol.  3,  §§  24-26 ;  Wheaion,  Elem. 
Int.  Laio,  pt.  4,  ch.  1,  §§  1,  2 ;  JEmerigon,  Traite  des  Assuran- 
ces, ch.  12,  sec.  35 ;  Valin,  Traite  des  Heprisailles,  liv.  3,  tit. 
10;  The  Theresa  Boniia,  4  Boh.  Rep.,  p.  245;  The  Boedes 
Lust,  5  Bob.  Bep.,  p.  245 ;  Manning,  Law  of  Nations,  p.  105 ; 
Ortolan,  Diplomatie  de  la  Mer.,  liv.  2,  ch.  16;  Bayneval,  Inst, 
du  Droit  Nat.,  liv.  2,  ch.  12 ;  Bello,  Derecho  Internacional,  pt. 
1,  ch.  11,  §  3 ;  Heffter,  Droit  International,  §  112 ;  Biquelme^ 
Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  12.) 

§  26.  The  resort  to  reprisals,  seizures,  or  embargoes,  or  for- 
cible means  of  redress  between  nations,  may  assume  the 
character  of  war,  in  case  they  fail  to  produce  the  satisfaction 
demanded  of  the  offending  state.  Such  acts,  as  already 
remarked,  not  being  positive  acts  of  war,  the  effects  seized  are 
not  usually  condemned  till  the  question  of  peace  or  war  is 
finally  decided.  If  peace  should  be  continued,  they  are 
restored,  but  if  war  follows,  they  are  confiscated.  "  Repri- 
sals," says  Vattel,  "  are  used  between  nation  and  nation,  in 
order  to  do  themselves  justice  when  they  cannot  otherwise 
obtain  it.  If  a  nation  has  taken  possession  of  what  belongs 
to  another ;  if  it  refuses  to  pay  a  debt,  or  repair  an  injury, 
or  to  make  a  just  satisfaction,  the  latter  may  seize  what 
belongs  to  the  former,  aud  apply  it  to  its  own  advantage,  till 
it  obtains  full  payment  for  what  is  due,  together  with  inter- 
est and  damages ;  or  keep  it  as  a  pledge  till  the  offending 
nation  has  made  ample  satisfaction.  The  effects  thus  seized 
are  preserved,  while  there  is  any  hope  of  obtaining  satisfac- 
tion or  justice.  As  soon  as  that  hope  disappears,  they  are 
confiscated,  and  then  the  reprisals  are  accomplished.  If  the 
two  nations,  upon  this  ground  of  quarrel,  come  to  an  open 
rupture,  satisfaction  is  considered  as  refused  from  the 
moment  that  the  war  is  declared,  or  hostilities  commenced ; 
and  then,  also,  the  effects  seized  maybe  confiscated."  These 
remarks  are  more  particularly  applicable  to  general  reprisals, 
although,  even  then,  sequestration  sometimes  immediately 
follows  the  seizure.      Where  such    extreme    measures  are 
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resorted  to  it  is  not  easy  to   distinguish  between  them  and 
actual   hostilities.      But   in   special  reprisals,  made  for  the 
indemnification  of  injuries  upon  individuals,  and  limited  to 
particular  places  and  things,  immediate  confiscation  is  more 
frequently  resorted  to.      Thus,  Cromwell   having    made  a 
demand  on  Cardinal  Mazarin,  during  the  minority  of  Louis 
XIV.,  for  indemnity  to  a  Quaker,  whose  vessel  had  been  ille- 
gally seized  and  confiscated  on  the  coast  of  France,   and 
receiving  no  reply  within  the  three  days  specified  in  the 
demand,  dispatched  two  ships  of  war  to  make  prize  of  French 
vessels  in  the  channel.     The  vessels  were  seized  and  sold, 
the  Quaker  paid  out  of  the  proceeds  the  value  of  his  loss,  and 
the  French  ambassador  apprised  that  the  residue  was  at  his 
service.     This  substantial  act  of  justice  caused  neither  recla- 
mation nor  war.     { Vattel,  Droit  des  Gens,[\iv.  2,  ch.  18,  §  342; 
Wheaton.  Elem.  Int.  Law,  pt.  4,  ch.  1,  §  3 ;  Kent,  Com.  on  Am. 
Law,  vol.  1,  pp.  60,  61 ;   Chitty,   Com.  Law,  vol.  1,  pp.  418- 
423 ;  Philliynore,  On  Int.    Law,  vol.  3,  §  21 ;    Villemain,  His- 
toire  de  Cromwell,  tome  2,  pp.  236,  237  ;  Ortolan,  Dip.  de  la  Mer., 
liv.  2,  ch.  16 ;  Duer,  On  Insurance,  pp.  441-444 ;   The  Diana, 
5  Roh.  Rep.,  p.  60  ;  De  Cussy,  Droit  Maritime,  liv,  1,  tit.  2,  §  51.) 
§  27.  When  an  embargo  was  laid  on  Dutch  property  in  the 
ports  of  Great  Britain,  on  the  rupture  of  the  peace  of  Amiens, 
in  1803,  Sir  William  Scott  announced  the  law  applicable  to 
such  cases,  as  follows :  "  The  seizure  was  at  first  equivocal, 
and  if  the  matter  in  dispute  had  terminated  in  reconciliation, 
the  seizure  would  have  been  converted  into  a  civil  embargo, 
and  so  terminated.     Such  would  have  been  the  retroactive 
efiect  of  that  course  of  circumstances.     On  the  contrary,  if 
the   transaction   end   in   hostility,  the  retroactive   eiFect   is 
exactly  the  other  way.     It  impresses  the  direct  hostile  char- 
acter upon  the   original  seizure;    it  is  declared   to  be  no 
embargo ;  it  is  no  longer  an  equivocal  act,  subject  to  two 
interpretations ;  there  is  a  declaration  of  the  animus  by  which 
it  is  done ;  that  it  was  done  hostili  animo,  and  it  is  to  be  con- 
sidered as  a  hostile  measure,  ah  initio,  against  persons  guilty 
of  injuries  which  they  refuse  to  redeem  by  any  amicable  alte- 
ration of  their  measures.     This  is  the  necessary  course,  if  no 
compact  intervenes  for  the  restoration  of  such  property,  taken 
before  a  formal  declaration  of  hostilities."     (  Wheaton,  Elem. 
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Int.  Law^  pt.  4,  ch.  1,  §  4 ;  The  Boedes  Lust.^  5  Rob.  Bep.,  p. 
246 ;  Duer,  On  Insurance,  vol.  1,  pp.  441,  et  seq. ;  The  Diana, 
5  Bob.  Bep.,  p.  60 ;  Phillimore,  On  Int.  Law,  vol.  3,  §  21 ;  De 
Cussy,  Droit  Maritime,  liv.  1,  tit.  2,  §  51 ;  liv.  2,  ch.  27.) 

§28.  The  right  of  granting  reprisals,  or  of  authorizing 
seizures  and  embargoes,  is  vested  in  the  sovereign,  or  supreme 
power  of  the  state.  It  being  little  short  of  the  right  to  carry 
on  war,  it  is  usually  conferred  only  by  the  war-making  power 
of  the  state.  This,  however,  is  regulated  by  municipal  law. 
The  English  statute  (4  Henry  Y.,  cap.  7,)  declared  that  "the 
king  will  grant  marque  in  due  form  to  all  that  feel  themselves 
grieved."  The  marine  ordinance  of  Louis  XIV.,  of  1681, 
described  the  form  to  be  observed  in  issuing  letters  of  marque 
to  French  subjects.  But  these  special  reprisals,  in  time  of 
peace,  as  has  been  already  said,  have  almost  entirely  fallen 
into  disuse.  In  case  of  general  reprisals,  the  state  duly 
authorizes  its  officers  and  subjects  by  commissions,  or  by 
some  general  law  or  decree.  Without  such  authority  pre- 
viously given,  or  its  exercise  subsequently  ratified,  by  the 
supreme  authority  of  the  state,  reprisals  or  seizures  are  not 
justified  by  the  law  of*  nations.  (Kent,  Com.  on  Am.  Law, 
vol.  1,  pp.  61,  62 ;  Valin,  Commentaries,  tome  2,  tit.  10,  pp. 
414,  416 ;  W  heaton,  Elem.  Int.  Law.  pt.  4,  ch.  1,  §  5  ;  Byn- 
kershoek,  Quaest.  Jut.  Pub.,  lib.  1,  cap.  24;  Vattel,  Droit  des 
Gens,  liv.  2,  ch.  18,  §§  342-346 ;  Martens,  Precis  du  Droit  des 
Gens,  liv.  8,  ch.  2,  §  260 ;  Lmeriyon,  Traite  des  Assurances, 
ch.  12,  sec.  35;  Phillimore,  On  Int.  Law,  vol.  3,  §18;  Wild- 
man,  Int.  Law,  vol.  1,  p.  191 ;  Bouchaud,  Theorie  des  Traites 
de  Commerce,  ch.  13,  §  4 ;  Bayneval,  Inst,  du  Droit  de  la  Nat,, 
etc.,  lib.  2,  ch.  12;  Heffter,  Droit  International,  §110;  Bello, 
Derecho  Internacional,  pt,  1,  ch.  11,  §  3.) 

§  29.  A  state  may  authorize  seizures  and  reprisals  in  favor 
of  its  own  citizens,  and  for  the  redress  of  its  own  grievances, 
but  not  in  favor  of  foreigners,  or  in  an  aflair  in  which  the 
nation  has  no  concern.  In  1662,  England  granted  reprisals 
against  the  United  Provinces  in  favor  of  the  knights  of 
Malta.  On  this  subject  the  grand  pensionary,  De  Witt,  pro- 
tested, 8a3dug :  "  It  is  evident  that  no  sovereign  can  grant  or 
make  reprisals,  except  for  the  defense  or  indemnification  of 
his  own  subjects,  whom  he  is,  in  the  sight  of  God,  bound  to 
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protect ;  but  he  never  can  grant  reprisals  in  favor  of  a  for- 
eigner who  is  not  under  his  protection,  and  with  whose  sove- 
reign he  has  not  an  engagement  to  that  efiect,  exjpacto  vel 
foedere.  Besides,  it  is  certain  that  reprisals  cannot  be  granted 
except  in  case  of  an  open  denial  of  justice.  Finally,  it  is  also 
evident,  that,  even  in  case  of  a  denial  of  justice,  he  cannot 
empower  his  subjects  to  make  reprisals  until  he  has  repea- 
tedly demanded  justice  for  them,  and  added,  that  in  the  event 
of  a  refusal,  he  will  be  obliged  to  grant  them  letters  of  marque 
and  reprisal."  The  court  of  France  strongly  condemned  the 
conduct  of  the  British  admiralty  in  this  case,  and  the  king 
of  England  himself  testified  his  disapprobation  of  it,  and 
gave  orders  for  the  release  of  the  Dutch  vessels  which  had 
been  seized  by  way  of  reprisal.  ( Vaitel,  Droit  des  Gens,  liv. 
2,  ch.  18,  §  348 ;  Bynkershoek,  de  Foro  Legal,  cap.  22,  §  5 ; 
Bynkershoek,  Quaest.  Jut.  Pub.,  lib.  1,  cap.  24;  Valin,  Co7n. 
sur  rOrd.,  1,  3,  tit.  10,  Eepresailles ;  PhiUimore,  On  Int.  Law, 
vol.  3,  §  16 ;  Wildman,  Int.  Law,  vol.  1,  p.  191 ;  Manning,  Law 
of  Nations,  p.  110 ;  Garden,  De  Diplomatie,  liv.  6,  sec.  3,  §  2.) 
§30.  Valin  is  of  opinion  that  the  exception  of  foreign- 
ers does  not  apply  to  aliens  domiciled  in  the  country,  {regni- 
cola,)  the  state  being  bound  to  protect  them,  and  to  consider 
an  injury  done  to  them  as  an  affront  to  its  own  sovereignty. 
Letters  of  reprisal  may,  therefore,  issue  not  only  to  a  subject, 
by  birth  or  naturalization,  but  also  to  a  foreigner  domiciled 
in  the  country.  This  might  be  inferred  from  the  rule  of 
international  law,  which  subjects  the  property  of  domiciled 
aliens  to  all  the  contingencies  of  the  war,  they  being  consid- 
ered, in  law,  as  the  subjects  of  the  state  in  which  they  are 
domiciled.  Being  themselves  liable  to  reprisals  against  the 
country  of  their  domicil,  it  would  seem  just  that  they  be 
allowed  to  participate  in  their  benefits.  {Valin,  Traite  des 
Prises,  p.  225 ;  Duponceau,  Translation  of  Bynkershoek,  note,  p. 
184 ;  PhiUimore,  On  Int.  Law,  vol.  3,  §  16  ;  Valin,  Ord.  de  la 
M.,  1,  3,  tit.  10,  des  Bepresailles ;  Garden,  De  Diplomatie,  liv. 
6,  sec.  3,  §  2.) 
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JUST  CAUSES  OF  WAR. 
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§1.  War  should  never  be  undertaked  without  just  cause  —  g  2.  Reasons  and 
motives  of  a  war  —  |  3.  Justifiable  causes  of  war  —  ^4.  To  secure  what 
belongs,  or  is  due  to  us  —  g  5.  To  punish  an  agression  —  ^6.  Toprotet  our- 
selves from  a  threatened  danger  —  ^1.  Difficulty  in  ascertaining  the  real 
causes  of  a  war  —  ^  8.  The  agrandizement  of  a  neighbor  not  a  just  cause 
ofwar— g9.  Opinion  of  Grotius  —  ^  10.  Remarks  of  Kent  —  g  11.  The 
motives  of  a  war — g  12.  Commendable  motives  —  §  13.  Vicious  mo- 
tives—  ^14.  Pretexts,  or  alleged  reasons  —  ^15.  Unjust  wars  always 
criminal  —  |  16.  Opinions  of  the  early  fathers  of  the  church  on  war  — 
§  17.  Dr.  Wayland's  objection  that  war  is  forbidden  by  the  bible  —  §18. 
That  even  defensive  war  is  not  justifiable  —  §19.  That  if  moral  suasion 
fail  to  prevent  war,  we  must  sufi'er  the  evil  —  §20.  That  war  is  neces- 
sarily injurious  to  public  morals  —  §21.  That  its  expenses  exceed  its  bene- 
fits —  §  22.  That  men,  being  rational  beings,  should  never  resort  to  force  — 
§23.  That  war  fails  to  accomplish  its  object  —  §24.  That  one  party  is 
necessarily  in  the  wrong  —  §  25.  That  nations,  like  individuals,  should  refer 
their  differences  to  some  tribunal  —  §  26.  That  the  benefits  of  a  war  are 
more  than  counterbalanced  by  its  evils  —  §  27.  Remarks  of  Dr.  Leiber  on 
war. 

§1.  "Whoever,"  says  Vattel,  "entertains  a  true  idea  of 
war, — whoever  considers  its  terrible  effects,  its  destructive 
and  unhappy  consequences,  will  readily  agree  that  it  should 
never  be  undertaken  without  the  most  cogent  reasons.  Hu- 
manity revolts  against  a  sovereign  who,  without  necessity,  or 
without  very  powerful  reasons,  lavishes  the  blood  of  his  most 
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faithful  subjects,  and  exposes  his  people  to  the  calamities  of 
war,  when  he  has  it  in  his  power  to  maintain  them  in  the 
enj oy ment  of  an  honorable  and  salutary  peace.  And  if  to  this 
imprudence,  this  want  of  love  for  his  people,  he  moreover 
adds  injustice  toward  those  he  attacks,  of  how  great  a  crime, 
or  rather  of  what  a  series  of  crimes,  does  he  not  become  guilty  ? 
Responsible  for  all  the  misfortunes  which  he  draws  down  upon 
his  subjects,  he  is,  moreover,  loaded  with  the  guilt  of  all  those 
which  he  inflicts  on  an  innocent  nation.  The  slaughter  of 
men,  the  pillage  of  cities,  the  devastation  of  provinces — such 
is  the  black  catalogue  of  his  enormities.  He  is  responsible 
to  God,  and  accountable  to  human  nature,  for  every  indivi- 
dual that  is  killed,  for  every  hut  that  is  burned  down.  The 
violences,  the  crimes,  the  disorders  of  every  kind,  attendant 
on  the  tumult  and  licentiousness  of  war,  pollute  his  con- 
science, and  are  set  down  to  his  account,  as  he  is  the  original 
author  of  them  all.  Unquestionable  truths  !  alarming  ideas! 
which  ought  to  affect  the  rulers  of  nations,  and  all  their  mili- 
tary enterprises,  inspire  them  with  a  degree  of  circumspec- 
tion proportionate  to  the  importance  of  the  subject!"  The 
foregoing  words  of  Vattel,  remarkable  for  the  age  in  which 
they  were  written,  are  well  worthy  the  consideration  and 
study  of  the  statesmen  and  rulers  of  our  own  time.  (  Vattel^ 
Droit  des  Gens,  liv.  3,  ch.  3,  §  24 ;  Manning,  Law  of  Nations, 
p.  96 ;  Garden,  De  Diplornatie,  liv.  6,  §  5 ;  Rayneval,  Lnst.  du 
Droit  Nat.,  liv.  3,  ch.  1 ;  Bello,  Derecho  Internacional,  pt.  2, 
cap.  1,  §3;  De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  21; 
Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  7  ;  Real,  Science 
du  Gouvernement,  tome  5,  ch.  2,  sec.  2,  §  1.) 

§2.  The  reasons  which  determine  a  nation  to  undertake  a 
war,  are  divided,  by  publicists,  into  two  distinct  classes  :  those 
which  relate  to  the  right  to  make  the  war,  and  those  which 
relate  to  the  expediency  or  propriety  of  doing  so.  The  former 
are  called  the  causes  of  the  war,  and  the  latter  the  motives; 
these  causes  may  he  justifiable  or  unjustifiable,  and  the  motives 
may  be  commendable  or  vicious.  The  distinction  has  not  always 
been  observed  by  publicists  and  historians,  and  we  not  unfre- 
quently  find  reasons  alleged  as  causes  of  a  war  which  were 
only  motives  or  mere  pretexts  for  undertaking  it.  {Paley, 
Moral  and  Pol,  Philosophy,  b.  6,  ch.  12 ;  Vattel,  Droit,  des  Gens, 
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liv.  3,  ch.  3,  §§  25,  26 ;  Grotius,  de  Jut.  Bel.  ac  Pac.^  lib.  2, 
caps.  1,  et.  seq ;  Burlamaqui,  Droits  de  la  Nat  et  des  Gens,  tome  5, 
pt,  4,  ch.  2 ;  Rayneval,  Inst,  du  Droit  Nat.,  liv.  3  ch.  1 ;  Bello, 
Derecho  Inter nacional,  pt.  2,  cap.  1,  §  3 ;  De  Felice,  Droit  de 
la  Nat.,  etc.,  tome  2,  lee.  21 ;  Riquelme,  Derecho  Pub.  Int.,  Jib.  1, 
tit.  1,  cap.  7.) 

§3.  The  justifiable  causes  of  a  war  are  injuries  received  or 
threatened.  There  must  be  a  strong  probability  that  the 
threat  may  be  attempted  to  be  carried  into  execution,  as  mere 
empty  words  will  seldom  justify  us  in  declaring  war.  It  is 
not  necessary  that  the  injury  should  be  material  or  phj-sical, 
as  a  national  insult  is  often  as  injurious  as  the  robbery  of  a 
province.  The  justifiable  objects  of  a  war  may,  therefore,  be 
divided  into  three  classes  or  sub-divisions:  1st,  To  secure 
what  belongs  or  is  due  to  us;  2d,  To  provide  for  our  future 
safety  by  obtaining  reparation  for  injuries  done  to  us,  and  3d, 
To  protect  ourselves  and  property  from  a  threatened  injury. 
We  will  consider  each  of  these  classes  separately.  {Paley, 
Moral  and  Pol.  Philosophy,  b.  6,  ch.  12  ;  Vattel,  Droit  des  Gens, 
liv.  3,  ch.  3,  §  25;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  2,  cap,  1, 
§  1 ;  Phillimore,  on  Int.  Law,  vol.  3,  §  49;  Garden,  de  Dijdomatie, 
liv.  6,  §  5 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  1,  §  3 ;  De 
Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  21,  Peal,  Science  du 
Gouvemement,  tome  5,  ch.  2,  sec.  2,  §  6.) 

§  4.  First,  of  wars  undertaken  to  secure  what  belongs  or 
is  due  to  us.  We  have  shown,  in  the  preceding  chapter,  that 
the  party  in  possession  has  a  right  to  retain  his  possession 
till  the  other  claimant  shows  a  clear  and  valid  title  to  the 
thing  in  dispute;  and  if,  before  proving  such  title,  he  should 
attempt  to  oust  the  actual  possessor  by  force,  the  latter  may 
employ  force  to  resist  the  attack.  So,  if  the  latter  be  removed 
from  his  possession  by  fraud  or  surprise,  or  violence,  he  may 
employ  force  to  recover  it;  but  if  the  former  shows  a  clear 
and  valid  title  to  the  thing  in  dispute,  and  has  first  resorted 
to  the  amicable  modes  of  settling  the  question  upon  an  equi- 
table footing,  and  has  been  refused  all  reasonable  modes  of 
adjustment,  he  may  be  justifiable  in  resorting  to  force  for  the 
recovery  of  what  really  and  truly  belongs  to  him,  and  is 
unjustly  withheld  by  his  opponent.  The  burthen  of  proof,  in 
such  cases,  rests  upon  the  party  who  makes  the  seizure  or 
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attack,  and  he  is  bound  to  show,  not  only  that  the  thing  seized 
is  clearly  and  indisputably  his,  but,  also,  that  all  amicable 
modes  of  recovery,  or  adjustment,  had  been  tried  without 
effect;  in  fine,  that  justice  had  been  absolutely  denied  him, 
and  could  be  obtained  only  by  a  resort  to  war.  [Be  Felice^ 
Droit,  de  la  Nat.,  etc.,  tome  2,  lee.  21 ;  Vattel,  Droit  des  Gens, 
liv.  2,  ch.  18,  §  337 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  2,  cap. 
1,  §§  2,  et  seq.;  Burlamaqui,  Droit,  de  la  Nat.  et  des  Gens,  tome  5, 
pt.  4,  ch.  2 ;  Real,  Science  du  Gouvernement,  tome  5,  ch.  2, 
sec.  2,  §  6.) 

§  5.  Second,  of  wars  undertaken  to  provide  for  our  future 
safety,  by  obtainiug  a  reparation  of  injuries  done  to  us.  We 
have  stated,  in  a  former  chapter,  that  a  sovereign  state  is  not 
liable  to  punishment  in  the  strict  technical  sense  of  that  term ; 
but,  that  where  one  state  is  injured  or  insulted  by  another, 
the  former  may  require  not  only  indemnity  for  the  past,  but 
security  for  the  future,  by  making  war  upon  the  aggressor. 
This  is  regarded,  in  ordinary  language,  as  a  punishment  for  the 
offenses  committed,  and  is  intended  to  prevent  their  recur- 
rence. But,  in  public  law,  it  is  considered  in  the  light  of  a 
reparation  of  injuries  received,  and  as  an  act  of  self-defense 
in  providing  for  future  security.  A  war,  undertaken  for 
such  a  cause,  must  be  limited  to  the  object  in  view ;  beyond 
this,  it  is  unjustifiable.  It  is  proper  to  remark  here,  that 
injuries  done  to  a  citizen  of  the  state,  is  an  injury  to  the 
whole  state,  for  it  is  the  duty  of  every  state  to  maintain  the 
security  and  welfare  of  all  its  citizens,  and  this  obligation 
gives  to  it  the  right  to  make  war  upon  any  one  from  whose 
unlawful  conduct  they  have  suffered  injuries,  which  the 
aggressor  refuses  to  repair.  {Grotius,  de  Jur.  Bel.  ac  Pac, 
lib.  2,  cap.  20,  §  38 ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  3,  §  41 ; 
Ratherforth,  Institutes,  b.  2,  ch.  9,  §  11 ;  Phillimore,  On  Int. 
Law,  vol.  3,  §  37 ;  Garden,  De  Diplomatic,  liv.  6,  §  5;  De 
Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  21 ;  Peal,  Science  du 
Gouvernement,  tome  5,  ch.  2,  sec.  2,  §  6.) 

§  6.  Third,  of  wars  undertaken  to  protect  ourselves  and  pro- 
perty from  a  threatened  injury.  Self-defense  is  not  limited  to 
the  repelling  of  unjust  violence ;  if  it  be  seriously  threatened, 
we  may  resort  to  such  forcible  measures  as  may  be  necessary 
to  prevent  its  occurrence.     It  is  not  required  of  a  state  that 
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it  wait  till  an  injury  is  actually  received,  and  then  make  war 
to  obtain  reparation ;  it  is  its  duty  to  provide  against  the 
threataned  danger,  by  making  war,  if  needs  be,  upon  the 
threatening  party,  in  order  to  deprive  him  of  the  means  of 
inflicting  the  injury.  {Paley,  Moral  and  Pol.  Philosophy^  b.  6, 
ch.  12  ;  Vaiiel,  Droit  des  Gens,  liv.  3,  ch.  3,  §  44 ;  Ruiherforth, 
Institutes,  b.  2,  ch.  9,  §  11 ;  Phillimore,  On  Int.  Law,  vol.  3,  § 
87 ;  Bello,  Derecho  Inter nacional,  pt.  2,  cap.  1,  §  3  ;  De  Felice, 
Droit  de  la  Nat.,  etc.,  tome  2,  lee.  21 ;  Biquelme,  Derecho  Pub. 
Int.,  lib.  1,  tit.  1,  cap.  7 ;  Payneval,  Ins.  de  la  Nat.,  etc.,  liv.  3, 
ch.  1,  §  2;  Real,  Science  du  Gouvernement,  tome  5,  ch.  2,  sec. 
2,  §  6.) 

§  7.  The  causes  of  war  are  sometimes  of  such  a  mixed 
character  that  it  is  difficult  to  distinguish  between  what  is 
justifiable  and  what  is  not.  As  already  stated,  a  war  which 
is  offensive  in  its  military  character,  may,  or  may  not,  be  for 
justifiable  causes,  according  to  the  necessities  of  the  case ; 
for,  as  both  nature  and  morality  forbid  our  resorting  to  physi- 
cal force  to  redress  our  wrongs,  till  we  have  tried  the  milder 
modes  of  procuring  justice,  without  success,  all  the  circum- 
stances of  each  particular  case  must  be  taken  into  conside- 
ration before  we  can  fully  determine  the  character  of  the 
causes  which  induce  the  undertaking  of  such  a  war.  Some- 
times, however,  the  cause  is  single,  and  its  character  may  be 
determined  directly  and  without  relation  to  the  attending 
circumstances,  or  to  the  measures  previously  resorted  to  in 
order  to  obtain  satisfaction.  ( Vattel,  Droit  des  Gens,  liv.  3, 
ch.  3,  §§  37,  38  ;  Leiber,  Political  Ethics,  b.  7,  ch.  3,  §  23  ;  Man- 
ning, Law  of  Nations,  p.  96 ;  Bello,  Derecho  Internacional,  pt. 
2,  cap.  1,  §  3  ;  De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  21.) 

§  8.  Of  this  class,  are  wars  undertaken  simply  for  the  pur- 
pose of  weakening  another  state,  whose  power,  if  allowed  to 
increase,  we  have  good  reason  to  believe,  will  be  used  to  our 
injury.  Here  the  question  arises,  how  serious  must  be  the 
danger  to  our  own  safety  to  constitute  a  justifiable  cause  for 
our  taking  up  arms  to  prevent  the  aggrandizement  of  a 
neighbor  ?  This  question  is  discussed,  at  considerable  length, 
and  with  great  clearness,  by  Yattel.  "On  the  one  hand," 
he  says,  "a  state  that  increases  her  power  by  all  the  arts  of 
good  government,  does  no  more  than  what  is  commendable, 
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she  fulfils  her  duties  toward  herself,  without  violating  those 
which  she  owes  to  other  nations.  The  sovereign,  who,  by 
inheritance,  by  free  election,  or  by  any  other  just  and  honora- 
ble means,  enlarges  his  dominions  by  the  addition  of  new 
provinces,  or  entire  kingdoms,  only  makes  use  of  his  right 
without  injuring  any  person.  How  then  can  it  be  lawful  to 
attack  a  state  which,  for  its  aggrandizement,  makes  use  only 
of  lawful  means  ?  *  *  On  the  other  hand,  it  is  but  too 
well  known,  from  sad  and  uniform  experience,  that  predomi- 
nating powers  seldom  fail  to  molest  their  neighbors,  to 
oppress  them,  and  even  totally  subjugate  them,  whenever 
an  opportunity  occurs,  and  they  can  do  it  with  impunity. 
Europe  was  on  the  point  of  falling  into  servitude  for  want 
of  a  timely  opposition  to  the  growing  fortune  of  Charles  V. 
Is  the  danger  to  be  waited  for  ?  Are  we  to  allow  the  aggran- 
dizement of  a  neighbor,  and  quietly  wait  till  he  makes  his 
preparations  to  enslave  us  ?  Will  it  be  a  time  to  defend  our- 
selves when  we  are  deprived  of  the  means  ?  Prudence  is  a 
duty  incumbent  on  all  men,  and  most  pointedly  so  on  the 
heads  of  nations  as  being  commisioned  to  watch  over  the 
safety  of  the  whole  people."  Having  thus  stated  both  sides 
of  the  question,  he  proceeds  to  give  us  the  following  solution. 
Since  war  is  justifiable  only  where  we  have  actually  suffered 
an  injury,  or  are  visibly  threatened  with  one,  the  increase  of 
power  in  a  neighbor  cannot,  alone  and  of  itself,  give  us  a 
right,  under  the  law  of  nations,  to  take  up  arms  in  order  to 
oppose  it.  But  power  alone  does  not  threaten  an  injury, 
it  must  be  accompanied  by  the  will  to  do  an  injury,  and  that 
will  must  be  clearly  manifested,  before  we  can  resort  to  so 
terrible  an  expedient.  If  the  state,  receiving  a  formidable 
accession  of  power,  has  given  proofs  of  injustice,  rapacity, 
pride,  ambition,  or  an  imperious  thirst  of  rule,  she  becomes 
an  object  of  just  suspicion  to  her  neighbors,  whose  duty  it  is 
to  stand  on  their  guard  against  her.  Moreover,  they  may 
demand  securities,  and  if  she  refuses  to  give  any,  this  may 
constitute  additional  evidence  that  she  meditates  injury.  And 
when  this  design  is  clearly  and  unmistakably  manifest,  and  all 
other  modes  of  warding  off'  the  threatened  danger  fail,  war 
becomes  inevitable.  {De  Felice,  Droit  de  la  Nat,  etc.,  tome  2, 
lee.  21;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  3,  §§  42-49 ;  GrotiMs, 


Ch,  XIIL—Just   Causes  of  War-  317 

de  Jur.  Bel.  ac  Pac,  lib.  2,  caps.  22-25 ;  Euiherforih,  Institutes, 
b.  2,  ch.  9,  §  11.) 

§9.  Grotius  not  only  declares,  as  unjustifiable,  a  war 
undertaken  through  a  ''fear  of  our  neighbor's  increasing 
strength,"  without  a  moral  certainty  that  such  strength  will 
be  used  to  our  injury,  but  is  of  opinion  that,  in  all  dubious 
questions,  we  are  bound  to  resort  to  milder  means  to  settle 
difficulties  and  remove  apprehensions.  He  enumerates  seve- 
ral causes  which  had  been  deemed  sufficient  to  justify  a 
declaration  of  war,  and  most  of  them  as  entirely  unsatisfac- 
tory, and  concludes  that,  "  war  is  a  matter  of  the  weightiest 
importance,  and  by  it  the  innocent  suffer  a  great  many  afflic- 
tions, and,  therefore,  peace  should  be  the  end  at  which  all 
our  councils  ought  to  aim."  {Grotius,  de  Jur.  Bel.  ac  Pac, 
lib.  2,  caps.  22,  23 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens-^ 
tome  5,  pt.  4,  ch.  2 ;  Phillimore,  On  Int.  Law,  vol.  3,  §  48 , 
Bella,  Derecho  Interna cional,  pt.  2.  cap.  1,  §  3.) 

§  10.  The  remarks  of  Chancellor  Kent,  upon  this  question, 
are  equally  just  and  appropriate.  He  adopts  the  opinions  of 
Grotius,  and  "  condemns  the  doctrine,  that  war  may  be  under- 
taken to  weaken  the  power  of  a  neighbor,  under  the  appre- 
hension that  its  farther  increase  may  render  him  dangerous. 
This  would  be  contrary  to  justice,  unless  we  were  morally 
certain,  not  only  of  a  capacity,  but  of  an  actual  intention  to 
injure  us.  We  ought  rather  to  meet  the  anticipated  danger 
by  a  dilligent  cultivation  and  prudent  management  of  our 
own  resources.  We  ought  to  conciliate  the  respect  and  good 
will  of  other  nations,  and  secure  their  assistance,  in  case  of 
need,  by  the  benevolence  and  justice  of  our  conduct.  War 
is  not  to  be  resorted  to  without  absolute  necessity,  nor  unless 
peace  would  be  more  dangerous  and  more  miserable  than 
war  itself."  [Kent,  Com.  On  Am.  Law,  vol.  1,  p.  48;  Grotius, 
de  Jur.  Bel.  ac  Pac,  lib.  5,  cap.  22 ;  Phillimore,  On  Int.  Law, 
vol.  2,  §  48 ;  Paley,  Moral  and  Pol.  Philosophi/,  b.  6,  ch.  12.) 

§  11.  As  has  already  been  remarked,  it  is  not  sufficient,  in 
the  forum  of  conscience,  that  we  have  just  grounds  for  war, 
or  that  its  objects  are  justifiable;  we  must,  also,  have  good 
and  proper  motives  for  undertaking  it.  Thus,  we  may  have 
received  injuries,  and  sufiered  aggressions  from  another 
nation,  which  would,  in  themselves,  have  constituted  good  and 
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sufficient  reasons  for  declaring  war  against  it.  but,  through 
fear  or  policy,  we  have  not  done  so.  In  the  meantime,  the 
state  from  which  we  received  the  injury  maj^  have  been  so 
humbled  or  reduced  as  to  be  utterly  unable,  either  to  repeat 
the  aggression,  or  to  recompense  us  for  the  harm  it  formerly 
did  us.  "What  motive  have  we  now  for  declaring  war  against 
that  state?  Solely  that  of  revenge^  which  can  be  considered 
neither  good  nor  proper.  The  motives  of  a  war  are  divided, 
as  already  stated,  into  two  classes:  1st,  Comme7idable,  and 
2d,  Vicious.  {Garden,  Be  Diploynaiie,  liv.  6,  §5;  Riquelme, 
Derecho  Fuh.  Int.,  lib.  1,  tit.  1,  cap.  7;  Vatiel,  Droit  des  Gens, 
liv.  3,  ch.  3,  §  29 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  1, 
§  3 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4, 
ch.  2 ;  De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  21.) 

§  12.  Commendable  motives  are  derived  from  the  good  of 
the  state  and  the  protection  of  the  people.  If  the  motive  for 
the  war  is  to  prevent  an  injury,  or  to  repair  one  by  obtain- 
ing a  just  satisfaction,  or  to  provide  for  our  future  safety  by 
obtaining  a  reparation  for  an  injury  done,  or  to  recover  a 
right  of  which  we  have  been  unjustly  deprived,  it  is  both 
proper  and  commendable.  And  when  a  war  is  undertaken 
from  such  a  motive,  and  for  a  justifiable  cause,  we  have  not 
only  justice  on  our  side,  but  the  sympathies  of  all  good  men, 
for 

"  Thrice  is  he  armed  who  has  his  quarrel  just.'' 

But  although  a  war  might  be  undertaken  for  commendable 
motives,  the  motives  of  its  continuance  may  be  very  different. 
It  may  be  commenced  to  prevent  or  repair  an  injury,  but 
continued  for  the  purposes  of  revenge  or  conquest.  Thus, 
the  Samnites  had  given  Rome  just  cause  of  war  by  ravaging 
the  lands  of  her  allies.  But  when  the  former  had  offered  full 
reparation  foi*the  damages,  and  every  reasonable  satisfaction, 
the  latter,  bent  on  conquest,  refused  to  accept  the  oflers  of 
the  Samnites,  or  to  be  appeased  by  their  submissions.  ( Vat- 
tel.  Droit  des  Gens,  liv.  3,  ch.  3,  §§  30,  36 ;  Leiher,  Political 
Ethics,  b.  7,  ch.  3,  §  23;  Bello,  Derecho  Internacional,  pt.  2, 
cap.  1,  §  3;  De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  21; 
Real,  Science  du  Gouvernement,  tome  5,  ch.  2,  sec.  2,  §  14.) 

§  13.  Vicious  motives  are  not  derived  from  the  good  of  the 
state  or  the  protection  of  its  citizens,  but  from  the  sugges- 
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tions  of  evil  passions.  Such  are  the  motives  which  spring 
from  unbridled  and  wicked  ambition, — the  arrogant  desire  for 
command,  the  ostentation  of  poAver,  the  thirst  for  riches,  the 
avidity  of  conquest,  —  from  jealousy,  hatred  and  revenge.  In 
the  words  of  Yattel:  ",If  a  nation,  on  an  injury  done  to  her, 
is  induced  to  take  up  arms,  not  by  the  necessity  of  procuring 
a  just  reparation,  but  by  a  vicious  motive,  she  abuses  her 
right.  The  viciousness  of  the  motive  tarnishes  the  lustre  of 
her  arms,  which  might  otherwise  have  shown  as  the  cause  of 
justice;  the  war  is  not  undertaken  for  the  lawful  cause, 
which  the  nation  had  to  undertake  in  it ;  that  cause  is  now 
no  more  than  a  pretext."  (Vattel,  Droit  des  Gens,  liv.  3,  ch. 
3,  §§  30,  31 ;  BurlamaquL  Droit  de  la  Nat.  et  des  Gens^  tome  5, 
pt.  4,.ch.  2;  Bello,  Derecho  Internadonal,  pt.  2,  cap.  1,  §  3; 
De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  21 ;  Foley,  Moral 
and  Pol.  Philosophy,  b.  6,  ch.  12  ;  Rayneval,  Inst,  da  Droit,  etc., 
liv.  3,  ch.  1,  §  3.) 

§  14.  Pretexts  are  the  reasons  which  are  alleged  in  justifica- 
tion of  a  war,  when  the  real  motives  are  dijfferent.  Thus,  the 
true  cause  of  the  war  which  Greece  undertook  against  the 
Persians,  was  the  experience  she  had  had  of  their  weakness, 
while  the  pretext,  alleged  by  Philip,  and  by  Alexander  after 
him,  was  the  desire  of  avenging  the  injuries  which  the  Greeks 
had  so  often  suffered,  and  of  providing  for  their  future  safety. 
''Pretexts,"  says  Yattel,  "are  at  least  an  homage  which 
unjust  men  pay  to  justice.  He  who  screens  himself  with 
them,  shows  that  he  still  retains  some  sense  of  shame.  He 
does  not  openly  trample  on  w^hat  is  most  sacred  in  human 
society;  he  tacitly  acknowledges  that  a  flagrant  injustice 
merits  the  indignation  of  all  mankind."  ( Vattel,  Droit  des 
Gens,  liv.  3,  ch.  3,  §  32;  Burlamaqui,  Droit  de  la  Nat.  et  des 
Gens,  tome  5,  pt.  4,  ch.  2 ;  De  Felice,  Droit  de  la  Nat.,  etc., 
tome  2,  lee.  21 ;  Ortolan,  Diploniatie  de  la  Mer,  liv.  3,  ch.  1  ; 
Bayneval,  Inst,  du  Droit,  etc.,  liv.  3,  ch.  1,  §  4 ;  Real,  Science 
du  Gouvernement,  tome  5,  ch.  2,  sec.  2,  §  17.) 

§  15.  All  modern  ethical  writers  regard  an  unjust  war  as 
as  not  only  immoral,  but  as  one  of  the  greatest  of  crimes  — 
murder  on  a  large  scale.  Such  are  all  wars  of  mere  ambi- 
tion, engaged  in  for  the  purpose  of  extending  regal  power  or 
national  sovereignty ;  wars  of  plunder,  carried  on  from  mer- 
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cenary  motives ;  wars  of  propagandism,  undertaken  for  the 
unrighteous  purpose  of  compelling  men  to  adopt  certain 
religious  or  political  opinions,  whether  from  the  alleged 
motives  of  "introducing  a  more  orthodox  religion,"  or  of 
"extending  the  area  of  freedom."  Such  wars  are  held  in 
just  abhorrence  by  all  moral  and  religious  people  ;  and  it  is 
becoming  the  settled  conviction  of  the  masses  of  all  nations, 
that  wars  should  be  undertaken  only  in  cases  of  dire  neces- 
sity, and  after  all  pacific  measures  have  been  exhausted. 
(Kent,  Com.  on  Am.  Law,  vol.  1,  p.  49  ;  Vattel,  Droit  des  Gens, 
liv.  3,  ch.  3,  §  24 ;  Manning,  Law  of  Nations,  pp,  94-103 ;  Lei- 
ber.  Political  Ethics,  b.  7,  §  16 ;  Garden,  De  Liplomatie,  liv.  6, 
§  5 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  1,  §  3 ;  L>e  Felice, 
Droit  de  la  Nat,  etc.,  tome  2,  lee.  21;  Paleg,  Moral  and  Pol. 
Philosophy,  b.  6,  ch.  12 ;  Payneval,  List,  du  Droit,  etc.,  liv,  3, 
ch.  1,  §3.) 

§  16.  Some  of  the  early  fathers  of  the  church  went  so  far 
as  to  adopt  the  principle,  that  war,  in  any  case,  and  under  any 
circumstances,  is  unjustifiable,  because  contrary  to  the  revealed 
will  of  God,  and  that  all  christians  were  forbidden  to  bear 
arms.  The  consequence  was  that  the  Roman  soldiers,  who 
became  converts  to  Christianity,  deserted  their  flags  in  crowds, 
and  some  sufi:ered  martyrdom  rather  than  continue  in  the  mili- 
tary service.  This  extreme  doctrine  afiTorded  the  opponents 
of  Christianity  good  ground  for  sayingthat  it  was  destructive 
of  civil  government,  and  that  a  state  composed  of  true  chris- 
tians could  not  subsist.  Moreover,  it  became  evident,  that 
if  christians  were  not  permitted  to  use  arms  in  self-defense, 
they  must  all  perish  by  the  incursions  and  invasion  of  the 
barbarians.  The  question  was  referred  to  Saint  Augustin,  the 
most  learned  father  in  the  east.  His  answer  was  :  "  If  the 
christian  law  had  forbidden  all  wars,  it  would  have  been  said 
to  the  soldies  who,  in  the  evangelist,  asked  the  way  of  salva- 
tion, to  throw  away  their  arms  and  abandon  the  military  ser- 
vice. But  it  had  only  been  said  to  them :  Do  violence  to  no  man, 
neither  accuse  any  falsely  ;  and  be  content  with  your  ivages.  Let 
those  who  think  Christianity  opposed  to  the  state,  form  an 
army  of  such  soldiers  as  our  doctrine  requires,  and  then  let 
them  dare  to  say  that  it  is  an  enemy  of  the  republic,  or 
rather  let  them  confess  that,  always  obedient,  it  is  the  salva- 
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tion  of  the  republic."  The  church  gave  its  sanction  to  this 
doctrine,  and  the  councils  pronounced  excommunication 
against  those  who  deserted,  even  in  time  of  peace.  The 
various  objections  to  war,  made  by  the  earlier  fathers  of  the 
church,  have  been  often  repeated  by  modern  writers  on 
moral  science,  and  more  recently,  Dymond,  Wayland,  and 
others,  have  pressed  them  upon  the  public  with  great  zeal 
and  eloquence.  We  propose  a  brief  summary  of  these  objec- 
tions to  war,  and  of  the  answers  which  have  been  made  to 
them.  The  arguments  of  Dr.  Wayland,  which  are  mostly 
copied  from  Dymond's  Essays,  are  given  in  brief  space,  and 
in  more  moderate  and  temperate  language  than  that  used  by 
most  of  his  followers.  We  shall  copy  his  own  words  so  far 
as  our  limits  will  permit.  {Dymond,  Essays  on  Morality, 
essay  3,  ch.  19;  Wayland,  JElem.  Moral  Science,  b.  2,  p.  2,  d. 
2,  ch.  4 ;  Leiber,  Political  Ethics,  b.  7,  §  17 ;  Neander,  GescL 
der  Christ.  Religion,  b.  1,  p.  249 ;  Neander,  Hist,  of  Ch.  Reli- 
gion and  Church,  Torrey,  trans.,  vol.  1,  p.  272 ;  Origenes,  Opera, 
c.  Celsum,  5,  33 ;  Laurent,  Droit  des  Gens,  tome  4,  liv.  4,  ch. 
1 ;  Tertulian,  Opera,  De  Jd.  19  ;  de  la  Corona,  c.  11 ;  ;S^i^.  Augus- 
iinus,  Opera,  Epist.,  pp.  136-238 ;  Athayiasius,  Opera,  lib.  2, 
p.  960 ;  St.  Basilius,  Opera,  Epist.  ad.  Amphil.,  can.  8 ;  Coun- 
cil of  Aries,  can.  3  ;  Gibbon,  Decline  and  Fall  of  the  R.  Empire, 
ch.  43 ;  St.  Polinus,  Opera,  Epist.  25.) 

'§17.  Dr.  Wayland's  first  objection  is,  that  "all  wars  are 
contrary  to  the  revealed  will  of  God."  But  in  this  assertion, 
he  assumes  what  is  to  be  proved.  There  is  no  direct  prohi- 
bition of  war  in  the  bible.  In  the  old  testament,  we  find 
war,  in  some  cases,  positively  commanded;  and  in  the  new 
testament,  there  is  not  a  word  against  the  lawfulness  of  war. 
On  the  contrary,  the  soldier  was  told  to  be  content  with  his 
wages.  Again,  he  says  :  "  God  commands  us  to  love  every 
man,  alien  or  citizen,  Samaritan  or  Jew,  as  ourselves,"  and, 
from  this,  infers  that  inasmuch  as  we  are  to  love  all  men  as 
ourselves,  we  are  forbidden,  as  a  nation,  to  engage  in  war. 
To  this  it  is  answered,  that  we  are  nowhere  commanded  to 
love  all  men  in  the  same  degree,  for  Christ  had  his  beloved 
disciple,  one  whom  he  loved  preeminently  and  above  all  the 
others,  though  he  loved  the  others  none  the  less  on  that 
account.     Again,  this  command,  taken  literally  and  as  con- 
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strued  by  Dr.  Wayland,  would  render  sinful  tlie  best  affec- 
tions of  our  nature, — those  whicb  we  bear  for  our  parents, 
our  wives  and  children,  for  our  kindred,  and  our  countrymen. 
Moreover,  the  use  of  force  to  resist  an  attack  or  punish  an 
offense,  is  by  no  means  opposed  to  the  command  of  love  to 
all  mankind.  We  resist  the  murderer  and  the  robber,  and 
we  punish  them  for  crimes  and  offenses  committed,  but  these 
acts  do  not  imply  hate  or  revenge.  So  it  is  in  war,  the  sol- 
dier has  no  personal  malice  against  his  opponent.  {Dymond, 
Essays  on  Morality^  e.  3,  ch.  19 ;  Wayland,  Moral  Science,  b.  2, 
p.  2,  d.  2,  ch.  4;  Leiber,  Folitical  Ethics,  b.  7,  §  17;  Paley, 
Moral  and  Pol.  Philosophy,  b.  6,  ch.  12 ;  Halleck,  Elem.  Mili- 
tary Art  and  Science,  pp.  9-12.) 

§  18.  Dr.  Wayland  next  considers  the  question,  whether  we 
may  engage  in  war  for  self-defense,  and  concludes  that,  to 
forcibly  repel  the  attack  of  another  nation,  would  be  estab- 
lishing the  principle  that  it  is  "  for  the  advantage  of  him  who 
lives  among  a  community  of  thieves,  to  steal,  or  for  him  who 
lives  among  liars,  to  lie."  My  living  among  thieves  would 
not  justify  me  in  stealing,  nor  would  it  be  any  reason  why  I 
should  neglect  the  security  of  my  property,  or  leave  the  thief 
unpunished.  Our  living  among  nations  who  carry  on  unjust 
wars,  would  not  justify  us  in  doing  so,  nor  should  it  prevent 
us  from  repelling  or  punishing  those  who  wage  an  unjust 
war  against  us.  The  argument  used  against  war,  equally 
applies  against  the  prevention  and  punishment  of  individual 
offenses  and  crimes.  ( Wayland,  Moral  Science,  b.  2,  p.  2,  d.  2, 
ch.  4 ;  Leiber,  Political  Ethics,  b.  7,  §  17 ;  Paley,  Moral  and 
Pol.  Philosophy,  b.  3,  pt.  2,  ch.  10 ;  b.  4,  ch.  1;  b.  6,  ch.  12 ; 
Halleck,  Elem.  Military  Art  and  Science,  pp.  13-14.) 

§19.  Dr.  Wayland  admits  that,  however  just  and  benevo- 
lent a  nation  may  be,  its  moral  character  will  not  always  pro- 
tect it  from  the  aggression  of  others,  but  he  adds:  "  if  this 
method,  (that  is,  moral  suasion,)  fail,  why  then  let  us  suffer 
the  evil."  This  maxim,  if  applied  to  its  full  extent,  would  be 
subversive  of  all  right,  and  soon  place  all  power  in  the  hands 
of  the  worst  men  in  community,  and  of  the  worst  nations 
that  inhabit  the  world.  Keason  with  the  robber  and  mur- 
derer, and  if  they  will  not  desist,  why  then  let  them  take 
our  property  and  the  lives  of  our  families  !     Reason  with  the 


Gh.  XIIL—Just  Causes  of  War,  323 

foreign  nations  who  invade  our  soil,  and  if  they  will  not 
resist,  why  then  let  them  destroy  our  government  and 
reduce  us  to  slavery  !  But  says  the  Dr.:  "I  believe  aggres- 
sion, from  a  foreign  nation,  to  be  an  intimation  from  God 
that  we  are  disobeying  the  law  of  benevolence,  and  that  is  his 
mode  of  teaching  nations  their  duty,  in  this  respect,  to  each 
other.  So  that  aggression  seems  to  me  in  no  manner  to  call 
for  retaliation  and  injury,  but  rather,  for  special  kindness 
and  good  will."  This  is  certainly  carrying  the  principle  of 
non-resistance  very  far ;  we  are  not  only  to  suffer  the  evil, 
but  to  thank  the  evil-doer,  for  thus  reminding  us  of  our  for- 
getfulness  of  the  law  of  benevolence  !  (Dymond,  Essays  on 
Morality,  e.  3,  ch.  19  ;  Wayland,  Moral  Science,  b.  2,  p.  2,  d.  2, 
ch.  4 ;  Paley,  Moral  and  Pol,  Philosophy,  b.  4,  ch.  1 ;  b.  6, 
ch.  12 ;  Leiher,  Political  Ethics,  b.  7,  §§  17-19  ;  Halleck,  Elem. 
Military  Art  and  Science,  pp.  15-21.) 

§  20.  Again,  it  is  argued  that  war  necessarily  begets  immo- 
rality, and  "  that  the  cultivation  of  a  military  spirit  is  injuri- 
ous to  community,  inasmuch  as  it  aggravates  the  scource  of 
the  evil,  the  corrupt  passions  of  the  human  heart."  The 
correctness  of  this  statement  is  denied,  for  war  is  not  necessa- 
rily demoralizing.  Unjust  war  results  from  immoral  causes, 
and  is  generally  injurious  in  its  moral  effects  upon  society. 
The  same  may  be  said  of  unjust  litigation.  But  suppose 
that  all  wars  and  all  courts  of  justice  were  abolished,  and 
nations,  as  well  as  individuals,  were  suffered  to  commit  inju- 
ries with  impunity,  would  not  immorality  and  vice  increase, 
rather  than  diminish?  Few  events  rouse  and  elevate  the 
patriotism  and  character  of  a  nation  more  than  a  just 
and  patriotic  war.  Such  was  the  Dutch  war  of  independence 
against  the  Spaniards,  the  German  war  against  the  aggres- 
sions of  Louis  XIV.,  the  French  war  against  the  coalition 
of  1792,  and  the  war  of  the  American  revolution.  ( Wayland^ 
Moral  Science,  b.  2,  p.  2,  d,  2,  ch.  4 ;  Dymond,  Essays  on 
Morality,  e  3,  ch.  19 ;  Leiher,  Political  Ethics,  b.  7,  §  20  ;  Paley, 
Moral  and  Pol  Philosophy,  b.  3,  pt.  2,  ch.  10 ;  b.  6,  ch.  12 ; 
Halleck,  Elem.  Military  Art  and  Science,  ch.  1,  pp.  22,  23.) 

§  21.  With  respect  to  ^'  pecuniary  expenditure,"  it  is  not  to 
be  denied  that  wars,  and  the  means  of  military  defense,  have 
cost  vast  sums  of  money ;  so,  also,  have  litigation,  and  the 
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means  deemed  requisite  in  all  civilized  countries,  in  all  ages, 
for  maintaining  justice  between  individuals.  If  these  vast 
sums  of  money  are  necessary  to  secure  justice  between  indivi- 
duals of  the  same  nation,  can  we  expect  that  the  means  of 
international  justice  can  be  maintained  without  expenditures 
commensurate  with  the  object  in  view?  If  we  cannot  rely 
exclusively  upon  the  "law  of  active  benevolence,"  for 
maintaining  justice  between  brothers  of  the  same  country, 
can  we  hope  that,  in  the  present  state  of  the  world,  strangers 
and  foreigners  will  be  more  ready  to  comply  with  its  requi- 
sitions ?  ( Wayland,  Elem.  Moral  Science,  b.  2,  p.  2,  d,  2,  ch.  4 ; 
Halleck,  Elem.  Mil.  Art  and  Science,  ch.  1,  p.  28 ;  Leiber,  Poli- 
tical Ethics,  b.  T,  §§  19,  20.) 

§  22.  Again,  it  is  objected  to  war,  that  men,  being 
rational  beings,  should  contend  with  one  another  by  argu- 
ment, and  not  by  force,  as  do  the  brutes.  To  this,  it  is 
answered,  that  force  properly  begins  only  where  argument 
ends.  If  he  who  has  wronged  me  cannot  be  persuaded  to 
make  reparation,  I  apply  to  the  court,  that  is,  to  legal  force 
to  compel  him  to  do  me  justice.  So  ought  we  resort  to  mili- 
tary force  only  when  all  other  means  fail  to  prevent  aggression 
and  injury.  War  should  always  be  the  last  resort  of  nations, 
the  ultima  ratio  regii.  [Hooker,  Eccles.  Pol.,  b.  1,  §  10;  Philli- 
more,  On  Int.  Law,  vol.  3,  §  49 ;  Halleck,  Elem.  Mil.  Art  and 
Science,  ch.  1,  p.  28 ;  Leiber,  Political  Ethics,  b.  7,  §§  18,  23 ; 
Be  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  21.) 

§  23.  But  it  is  objected  to  war,  that  it  does  not  accomplish 
the  object  for  which  it  is  used,  because  it  often  fails  to  pro- 
cure a  redress  of  grievances,  or  to  prevent  repeated  and  con- 
tinued aggression.  So  does  a  resort  to  civil  force,  but  such 
a  resort  is  none  the  less  proper  and  just  on  that  account. 
The  uncertainty  of  litigation  is  proverbial.  The  injured 
party  often  fails  to  procure  a  redress  of  his  grievances,  and 
the  aggressor  is  not  unfrequently  triumphant.  Moreover, 
even  if  successful  in  his  suits,  the  injured  party  often  loses 
more  than  he  gains  pecuniarily  by  litigation,  and,  after  all, 
he  fails  to  prevent  a  repetition  of  the  aggression.  But  would 
any  sane  man  say  that,  for  this  reason,  all  litigation  and 
courts  of  justice  should  be  abolished?  In  civil,  as  well  as  in 
military  life,  the  innocent  party  is  sometimes  the  sufierer. 
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(Phillimore,  On  Int.  Law,  vol.  3,  §  50 ;  Leiber,  Political  Ethics^ 
b.  7,  §  19 ;  Halleck,  JElem,  Military  Art  and  Science,  ch.  1,  p. 
28 ;  Burke,  'Letters  on.  a  Regicide  Peace,  vol.  8,  p.  181.) 

§  24.  But,  it  is  said,  in  all  wars  one  party  must  be  in  the 
wrong,  and  frequently  the  war  is  unjust  on  both  sides.  Pre- 
cisely so  in  suits  at  law ;  one  party  is  necessarily  wrong,  and 
frequently  both  resort  to  the  civil  tribunals  in  hopes  of 
attaining  unrighteous  ends.  But  for  this  reason  must  all 
courts  of  law  be  abolished,  and  no  one  be  allowed  to  resort 
to  the  civil  tribunals  to  procure  a  redress  of  grievances? 
Must  individuals  in  civil  life  rely  solely  upon  the  "  law  of 
active  benevolence,"  for  the  security  of  their  persons  and 
property,  and  shall  all  wrong-doers  and  criminals  go  "  unwhipt 
of  justice?"  This  is  the  legitimate  conseqence  of  the  argu- 
ment. ( Vattel,  Droit  des  Gens,  liv.  3,  ch.  3,  §  39 ;  Leiber, 
Political  Ethics,  b.  7,  §  19 ;  Halleck,  Elem.  Mil.  Art  and  Science, 
ch.  1,  p.  29 ;  Phillimore,  On  Lit.  Law,  vol.  3,  §  50 ;  Le  Felice, 
Droit  de  la  Nat,  etc.,  tome  2,  lee.  21.) 

§  25.  But,  it  is  said,  nations  do  not  resort  to  civil  tribunals, 
like  individuals,  to  settle  their  differences,  but  resort  to  brute 
force,  to  war.  For  the  reason  that  it  is  believed  a  tribunal 
of  this  character — a  congress  of  nations — for  the  settlement  of 
international  differences,  would  be  productive  of  more  evil 
than  good.  By  such  an  arrangement,  the  old  and  powerful 
nations  of  Europe  would  acquire  the  authority  to  interfere  in 
the  domestic  affairs,  and  control  the  influence  and  power  of 
the  weaker  states.  Republics,  and  governments  founded  on 
popular  sovereignty,  could  never  act  in  unison  with  those 
kings  and  despots.  Moreover,  such  a  tribunal  would  not 
prevent  war,  for  military  force  would  still  be  resorted  to  to 
enforce  its  decisions.  For  these,  and  other  reasons,  it  is 
deemed  better  and  safer  to  rely  on  the  present  system  of 
international  law.  Under  this  system,  and  with  a  constitu- 
tional government  of  limited  and  divided  powers,  a  resort  to 
the  arbitrament  of  war  is  not  the  result  of  impulse  and  pas- 
sion, a  yielding  to  the  mere  "bestial  propensities"  of  our 
nature;  it  is  usually,  in  such  governments,  the  deliberate  and 
solemn  act  of  the  legislative  power,  of  the  representatives  of 
the  national  mind,  convened  as  the  high  council  of  the  people. 
{Phillimore,  On  Int.  Law,  vol.  3,  §  50 ;  Leiber,  Political  Ethics, 
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b.  7,  §  22 ;  Legare,  Rep.  House  of  Rep.,  June  13th,  1838 ;  Hal- 
leck,  Mem.  Mil.  Art  and  Science,  ch.  1,  p.  29.) 

§  26.  Again,  it  is  said  that  the  benefits  of  war  are  more 
than  counterbalanced  by  the  evils  it  entails,  and  that,  "  most 
commonly,  the  very  means  by  which  we  repel  a  despotism 
from  abroad,  only  establishes  over  us  a  military  despotism  at 
home."  Much  has  been  said  and  written  about  7nilitary  des- 
potism, but  we  think  he  who  studies  history  thoroughly, 
will  not  fail  to  prefer  a  military  despotism  to  a  despotism  of 
mere  politicians.  The  governments  of  Alexander  and  Char- 
lemagne, were  infinitely  preferable  to  those  of  the  petty  civil 
tyrants  who  preceded  and  followed  them  ;  and  there  is  none 
so  blinded  by  prejudice  as  to  say  that  the  reign  of  Napoleon 
was  no  better  than  that  of  Robespiere,  Danton,  and  the 
other  "lawyers"  who  preceded  him,  or  of  the  Bourbons,  for 
whom  he  was  dethroned.  We  could  point  to  numerous 
instances  where  the  benefits  of  war  have  more  than  compen- 
sated for  the  evils  which  attended  it ;  benefits  not  only  to  the 
generations  who  engaged  in  it,  but  also  to  their  descendants 
for  long  ages.  Had  Rome  adopted  the  non-resistance  prin- 
ciple when  Hannibal  was  at  her  gates,  we  should  now  be  in 
the  night  of  African  ignorance  and  barbarism,  instead  of 
enjoying  the  benefits  of  Roman  learning  and  Roman  civiliza- 
tion. Had  France  adopted  this  principle  when  the  allied 
armies  invaded  her  territories,  in  1792,  her  fate  had  followed 
that  of  Poland.  If  the  United  States  had  adopted  this  prin- 
ciple in  1776,  what  would  now  be  the  character  and  condi- 
tion of  America?  (Leiber,  Politicel  Ethics,  b.  7,  §  21;  Halleck, 
Elem.  Mil.  Art  and  Science,  ch.  1,  pp.  80-38;  Dymond,  Essay 
on  the  Principles  of  Morality,  essay  8,  ch.  19.) 

§  27.  We  have  thus  noticed,  in  detail,  the  various  argu- 
ments against  war  used  by  the  advocates  of  non-resistance, 
not  because  the  arguments  themselves  have  any  real  founda- 
tion or  force,  but  on  account  of  the  character  and  influence 
of  their  authors,  and  the  efiect  they  apparently  produce,  not 
only  upon  religious  enthusiasts,  but  also  upon  many  christian 
philanthropists.  Such  arguments  need  only  to  be  examined 
to  convince  us  of  their  weakness  and  absurdity,  however 
plausible  they  may  appear  at  first  sight. 

We  cannot  better  terminate  this  chapter,  than  by  quoting 
the  following  peculiarly  just  and  arr)rnr>riate  remarks  of  Dr. 
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Leiber,  on  the  influence  and  character  of  war :  "  The  con- 
tinued efforts,"  he  says,  "requisite  for  nations  to  protect 
themselves  against  the  ever  repeated  attacks  of  a  predatory 
foe,  may  be  infinitely  greater  than  the  evils  entailed  by  a  sin- 
gle and  energetic  war,  which  forever  secures  peace  from  that 
side.  *  *  JSTo  human  mind  is  vast  enough  to  comprehend 
in  one  glance,  nor  is  any  human  life  long  enough  to  fol- 
low out  consecutively  all  the  immeasurable  blessings,  and 
the  unspeakable  good,  which  have  resolved  to  markind  from 
the  ever-memorable  victories  of  little  Greece  over  the  rolling 
masses  of  servile  Asia,  which  were  nigh  sweeping  over  Europe 
like  the  high  tides  of  a  swollen  sea,  carrying  its  choking  sand 
over  all  the  germs  of  civilization,  liberty,  and  taste,  and  nearly 
all  that  is  good  and  noble.  *  *  Wars  have  frequently  been, 
in  the  hands  of  providence,  the  means  of  disseminating  civ- 
ilization, if  carried  on  by  a  civilized  people  —  as  in  the  case 
of  Alexander,  whose  wars  had  a  most  decided  effect  upon 
the  intercourse  of  men  and  extension  of  civilization — or  of 
rousing  and  re-uniting  people  who  had  fallen  into  lethargy, 
if  attacked  by  less  civilized  and  numerous  hordes.  Fre- 
quently we  find,  in  history,  that  the  ruder  and  victorious  tribe 
is  made  to  recover,  as  it  were,  civilization,  already  on  the 
wane,  with  a  refined  nation.  Paradoxical  as  it  may  seem  at 
first  glance,  it  is,  nevertheless,  amply  proved  by  history,  that 
the  closest  contact,  and  consequent  exchange  of  thought  and 
produce,  and  enlargement  of  knowledge,  between  two  other- 
wise severed  nations,  is  frequently  produced  by  war.  War 
is  a  struggle,  a  state  of  suffering ;  but  as  such,  at  times,  only 
that  struggling  process  without  which,  —  in  proportion  to  the 
good  to  be  obtained,  or,  as  would  be  a  better  expression  for 
many  cases,  to  the  good  that  is  to  be  borne —  no  great  and 
essential  good  falls  ever  to  the  share  of  man.  Suffering, 
merely  as  suffering,  is  not  an  evil.  Our  religion,  philosophy, 
every  day's  experience,  prove  it.  l^o  maternal  rejoicing 
brightens  up  a  mother's  eye,  without  the  anxiety  of  labor," 
{Leiber,  Political  Ethics,  b.  7,  §§  20,  21 ;  Halleck,  Mem.  Mil 
Art  and  Science,  ch.  1,  pp.  32,  33 ;  For  opinions  of  Groiius  on 
the  subjects  of  this  chapter,  vide  his  work,  De  Jur.  Bel.  ac  Fac.^ 
lib.  1 ;  lib.  2,  caps.  1,  20,  and  lib.  3,  cap.  5.) 
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§1.  War  has  been  defined,  "A  contest  between  states,  or 
parts  of  states,  carried  on  by  force."  This  definition  is  by 
some  considered  defective,  and  as  excluding  that  class  of 
civil  wars  which  are  sometimes  carried  on  between  families 
and  factions  which  do  not  constitute  either  states  or  organ- 
ized parts  of  states  ;  like  the  wars  of  the  Guelphs  and  Ghi- 
berlines  in  Italy,  the  guerilla  wars  in  Spain,  and  the  wars  of 
factions  in  Mexico  and  South  America.     But  a  close  exami- 
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nation  into  the  origin  and  nature  of  these  wars  will  show 
that  they  are,  in  most  cases,  waged  by  organized  parts  of  a 
state,  and  have  reference  to  some  principle  of  internal  organi- 
zation or  party  supremacy.  {Masse,  Droit  Commercial,  tome 
1,  §  118 ;  Ortolan,  Regies  Internationales,  liv.  3,  ch.  1 ;  Grotius, 
de  Jur.  Bel.  ac  Fac.,  lib.  1,  cap.  1,  §  2 ;  Puffeyidorf,  de  Jur. 
Nat.  ei  Gent,  lib.  1,  cap.  1,  §8  ;  Albericus  Gentilis,  de  Jur.  Bel, 
lib.  1,  cap.  2 ;  Bynkershoek,  Quaest.  Jur.  Pub.,  lib.  1,  cap.  1 ; 
Leiher,  Politcal  Ethics,  b.  7,  §  15  ;  Jomini,  Precis  de  VArt  de  la 
Guerre,  ch.  1 ;  Martens,  Precis  du  Droit  des  Gens,  §  263 ;  Philli- 
more.  On  Int.  Law,  vol.  3,  §  49 ;  Wildman,  Int.  Law,  vol.  2,  p. 
2 ;  Manning,  Law  of  Nations,  pp.  94-96 ;  De  Felice,  Droit  de 
la  Nat,  etc.,  tome  2,  lees.  20,  22 ;  Bello,  Derecho  Iniernacional, 
pt.  2,  cap.  1,  §  1 ;  Hefter,  Droit  International,  §  113  ;  Riquelme, 
Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  7;  Payneval,  Inst,  du 
Droit  Nat.,  liv.  3,  ch.  1,  §1.) 

§  2.  Wars  have  been  divided  into  different  classes,  accord- 
ing to  the  views  and  professions  of  those  who  discuss  them. 
Military  writers,  generally,  consider  them  in  relation  to  the 
military  operations  which    are    carried    on,   and,  therefore, 
divide  them  into  offensive  and  defensive  wars.     But  these  terms 
are  here  used  in  a  very  different  sense  from  that  in  which 
they  are  usually  employed  by  political  and  ethical  writers ; 
for  a  war  may  be  essentially  defensive  in  its  political  and 
moral  character,  even  where  we  begin  it,  if  intended  to  pre- 
vent an  attack  or  invasion,  which  is  under  preparation.     A 
nation  which  first  incites  the  war,  is  the  real  offender,  by  its 
aggression  on  the  rights  of  others,  although,  as  a  matter  of 
policy,  it  may  confine  itself  to  operations  which  are,  in   a 
military   point   of  view,   merely   defensive.      Hence   wars, 
which  are  entirely  offensive  in  their  military  character,  are 
sometimes  essentially  defensive  in  their  nature  and  origin, 
and  vice  versa.     {Jomini,   Precis  de  VArt  de  la  Guerre,  ch.  1 ; 
Halleck,  Flem.  Military  Art  and  Science,  ch.  2,  p.  35 ;   Garden, 
De  Diplomatic,  liv.  Q,^5;  Phillimore,  On  Int.  Law,  vol.  3,  §  67  ; 
Kent,  Com.  On  Am.  Law,  vol.  1,  p.  50,  note ;  Payneval,  Inst. 
du  Droit  Nat.,  liv.  3,  ch.  2  ;    Ortolan,  Diplomatic,  de  la  Mer, 
tome  2,  p.  5 ;  De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  20 ; 
Bello,  Derecho  Internacional,  pt.  2,  cap.  1,  §  3 ;  Wheaton,  Elem. 
Int.  Law,  pt.  3,  ch.  2,  §  15 ;  Burlamaqui,  Droit  de  la  Nat.  et  des 
Gens,  tome  5,  pt.  4,  ch.  3.) 
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§  3.  But  historians  and  publicists  have  generally  divided 
wars  according  to  their  origin,  objects,  and  effects,  having 
reference,  also,  to  the  character  of  the  parties  which  engage 
in  them.  Thus,  historians  have  classified  these  contests, 
as  wars  of  intervention^  wars  of  insurrection  or  of  revolution, 
wars  of  independence,  wars  of  conquest,  wars  of  opinion,  religi- 
ous wars,  national  wars,  and  civil  wars.  They  have  also 
classified  them  according  to  the  general  theater  of  military 
operations,  as  land  wars,  and  maratime  wars;  or,  as  Asiatic, 
African,  European,  and  American  wars.  Again,  they  are 
sometimes  divided,  with  respect  to  periods  of  time  or  of  his- 
tory, as  ancient  and  modern  wars,  or  wars  of  antiquity,  of  clas- 
sic history,  of  the  middle  ages,  and  of  recent  times.  The  exact 
periods  of  these  several  divisions  are  not  definitively  fixed, 
nor  are  the  divisions  themselves  of  much  importance  in  inter- 
national jurisprudence,  except  that  it  is  to  be  remembered 
that  the  rules  of  international  law,  adopted  at  one  period, 
may  not  be  applicable  to  another  period.  {De  Felice,  Droit 
de  la  Nat.,  tome  2,  lee.  22  ;  Jomini,  Precis  de  VArt  de  la  Guerre, 
ch.  1 ;  Halleck,  JElem.  Mil.  Art  and  Science,  ch.  2,  pp.  35,  36 ; 
Ortolan,  Diqlomatie  de  la  Mer.,  liv.  3,  ch.  2.) 

§  4.  Publicists,  on  the  other  hand,  have  divided  and  classi- 
fied these  contests  with  reference  to  the  affairs  of  state,  the 
legal  status  of  the  parties  engaged  in  them,  and  the  interna- 
tional rights  and  obligations  which  result  from  them.  Thus, 
text-writers  usually  classify  them  as  public  or  solemn  wars, 
perfect  wars,  and  imperfect  wars,  mixed  wars,  the  non-solemn 
kind  of  wars,  and  acts  of  hostility  not  followed  by  actual  war, 
but  governed  by  the  laws  of  war.  Such  classification  is  of 
little  importance,  except  so  far  as  it  may  be  necessary  to  dis- 
tinguish between  the  rules  applicable  to  particular  cases. 
These  distinctions,  however,  are  sometimes  adhered  to  with 
great  tenacity,  and  argued  with  great  learning  in  diplomatic 
discussions  of  questions  growing  out  of  the  hostile  acts  of 
particular  states.  We  will  now  proceed  to  discuss  these 
different  kind  of  wars,  and  the  rights  and  duties  peculiarly 
applicable  to  each.  ( Vattel,  Droit  des  Gens,  lib.  3,  ch.  1,  §  2 ; 
Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  1,  §§  6,  7 ;  Grotius,  de  Jur. 
Bel.  ac  Pac,  lib.  1  cap.  3,  §  4 ;  Kent,  Com.  on  Am.  Law,  vol. 
1,  pp.  50,  51 ;  Ortolan,  Diplomatic  de  la  Mer.,  liv.  3,  ch.  1 ; 
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JRayneval,  Inst,  du  Droit  Wat.,  liv.  3,  ch.  2 ;  De  Felice,  Droit  de 
la  Nat,  etc.,  tome  2,  lee.  22 ;  Biquelme,  Derecho  Pub,  Int,,  lib. 
1,  tit.  2,  cap.  7 ;    Wildman,  Int.  Law,  vol.  2,  p.  3.) 

§  5.  Wars  of  insurrection,  and  of  revolution,  are  generally 
those  undertaken  to  gain,  or  to  regain  the  liberty  or  indepen- 
dence of  the  party  or  state  which  undertakes  them ;  as  was 
the  case  with  the  Americans  in  1776,  against  England;  of  the 
Mexicans,  and  South  American  states,  against  Spain ;  of  the 
Greeks,  in  1821 ;  and  of  the  Hungarians  in  1848,  and  the  Itali- 
ans in  1860.  A  war  of  revolution  is  generally  undertaken 
for  the  dismemberment  of  a  state,  by  the  separation  of  one 
of  its  parts,  or  for  the  overthrow  and  radical  change  of  the 
government;  while  an  insurrectionary  war  is  sometimes 
waged  for  a  very  different  purpose.  Both,  however,  have 
respect  to  the  internal  affairs  of  the  state,  rather  than  to  its 
external  relations.  They  are,  therefore,  in  one  sense,  civil 
wars,  and  are  governed  by  the  same  general  rules  which  are 
applied  to  that  class  of  wars.  (Jomini,  Precis  de  VArt  de  la. 
Guerre,  ch.  1 ;  Halleck,  Elem.  Mil.  Art  and  Science,  ch.  2,  pp. 
85,  36 ;  Wheaton,  Elem,  Int.  Law,  pt.  2,  ch.  1,  §  3 ;  Leiber, 
Political  Ethics,  b.  7,  §  23 ;  Bello,  Derecho  Internacional,  pt.  2, 
cap.  10,  §  1 ;  Riquehne,  Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap. 
14 ;   Taylor  On  Revolutions,  etc.,  passim.) 

§  6.  Wars  of  independence  are  those  waged  by  a  state  against 
foreign  dictation  and  control;  such  as  the  wars  of  Poland 
against  Russia,  of  the  TsTetherlands  against  Spain,  of  France 
against  the  several  coalitions  of  the  allied  powers,  of  the  Span- 
ish Peninsula  against  France,  of  India  against  England,  of 
Hungary  against  Austria,  and  of  Turkey  rgainst  Russia. 
The  war  of  1812,  between  the  United  States  and  England, 
partook  largely  of  this  character,  and  some  judicious  histori- 
ans have  denominated  it  the  war  of  American  independence, 
as  distinguished  from  the  war  of  the  American  revolution, 
by  which  the  revolted  colonies  attained  the  position  of  a  dis- 
tinct and  separate  sovereignty.  (Jomini,  Precis  de  VArt  de 
la  Guerre,  ch.  1 ;  Ingersol,  History  of  the  Second  War,  etc.,  Int.  ; 
Halleck,  Elem.  Mil.  Art  and  Science,  ch.  2,  p.  36  ;  Leiber,  Polit- 
ical Ethics,  b.  7,  §  23 ;  Armstrong,  Notices  of  the  War  of  1812, 
vol.  1,  ch.  1.) 
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§  7.  Wars  of  opinion  have  been  subdivived  into  two  classes, 
political  ivars,  and  religious  wars.  As  examples  of  the  former, 
we  may  mention  those  which  the  Yandeans  have  sustained 
in  support  of  the  Bourbons,  and  those  France  sustained 
against  the  Allies,  as  also  those  of  propagandism  waged 
against  the  smaller  European  states  by  the  republican  hordes 
of  the  French  revolution.  As  examples  of  the  latter,  we  may 
mention  the  Jewish  wars,  the  wars  of  Islamism,  those  of  the 
crusades,  and  of  the  reformation.  Eeligious  wars  are  the 
most  cruel  and  bloody,  and  are  often  carried  on  without 
any  regard  to  the  rules  of  international  law.  All  wars  of 
opinion  are  more  cruel  than  those  resulting  from  principle, 
policy  or  necessity.  (Jomini,  Precis  de  VArt  de  la  Guerre, 
ch.  1,  art.  7  ;  Halleck,  Mem.  Mil.  Art  and  Science,  ch.  2,  p.  36  ; 
De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  22  ;  Laurent,  Droit 
des  Gens,  tome  4,  liv.  4,  ch.  1;  Stephen,  On  History  of  France, 
lees.  15,  16.) 

§  8.  Wars  of  conquest  are  those  undertaken  for  the  acquisi- 
tion of  territory  and  the  extension  of  empire,  like  those  of  the 
Romans  in  Gaul  and  Britain,  of  the  English  in  India,  Africa 
and  America,  of  the  French  in  Egypt  and  Africa,  of  the 
Spaniards  in  America,  and  of  the  Russians  in  Circassia  and 
Turkey.  The  recent  war  of  the  United  States  against  Mex- 
ico, partook  largely  of  the  character  of  a  war  of  conquest,  at 
least  in  its  prosecution.  Hostilities  were  commenced  by  the 
Mexicans,  and  the  Americans  had  suffered  innumerable 
wrongs  before  the  commencement  of  the  war.  And  although 
the  avowed  object  of  the  United  States,  in  engaging  in  the 
war,  was  simply  to  obtain  "indemnity  for  the  past  and  secu- 
rity for  the  future,"  yet,  as  Mexico  could  offer  no  other 
indemnity,  it  was  determined,  from  the  beginning,  to  seize 
upon  and  retain  a  portion  of  her  territory.  In  its  essential 
features  it  was,  therefore,  a  war  of  conquest.  Such  wars 
may,  or  may  not,  be  justifiable,  according  to  the  circumstan- 
ces under  which  they  are  undertaken.  {Jomini,  Precis  de 
VArt  de  la  Guerre,  ch.  1,  art.  6  ;  Halleck,  Eleni.  Mil.  Art  and 
Science,  ch.  2,  p.  36  ;  Riplty,  Hist.  War  with  Mexico,  vol.  1.) 

§  9.  Civil  wars  are  those  which  result  from  hostile  opera- 
tions, carried  on  between  different  parts  of  the  same  state,  as 
the  wars  of  the  roses  in  England,  of  the  league  in  France,  of 
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the  Guelphs  and  Ghibelines  in  Italy,  and  of  the  factions 
in  Mexico  and  South  America.  Wars  of  insurrection  and 
revolution  are,  in  one  sense,  civil  wars  ;  but  this  term  is  more 
usually  applied  to  those  contests  which  are  waged  between 
rival  families  or  factions,  for  party  ascendency  in  a  state, 
rather  than  for  its  dismemberment,  or  for  a  radical  change  in 
its  government.  Each  party,  in  such  cases,  is  usually  enti- 
tled to  the  rights  of  war  as  against  the  other,  and,  also,  with 
respect  to  neutrals.  Mere  rebellions,  however,  are  considered 
as  exceptions  to  this  rule,  as  every  government  treats  those 
who  rebel  against  its  authority  according  to  its  own  munici- 
pal laws,  and  without  regard  to  the  general  rules  of  war 
which  international  jurisprudence  establishes  between  sove- 
reign states.  As  is  shown  elsewhere,  every  neutral  state,  in 
such  a  contest,  must  determine  for  itself  when  it  will  consider 
a  party  in  a  rebellion,  insurrection,  revolution,  or  civil  war, 
entitled  to  the  rights  of  a  belligerent  in  its  international  rela- 
tions. Yet,  it  does  this  under  its  international  responsibility 
to  the  state,  previously  recognized  as  sovereign,  against  which 
the  rebel,  insurgent,  or  revolutionary  forces  wage  hostilities. 
To  recognize  every  such  force  as  a  legitimate  belligerent,  and 
invest  it  with  the  rights  and  powers  which  international  law 
confers  upon  a  sovereign  state,  would  be  both  unjust  and 
insulting  to  the  government  of  the  state  against  which  the 
rebellion  or  revolution  is  attempted;  while,  on  the  other 
hand,  it  might  be  equally  unjust  toward  the  other  party,  to 
refuse  to  concede  to  it  any  belligerent  rights.  Each  case 
must  be  determined  by  its  own  peculiar  circumstances,  all 
foreign  powers,  which  wish  to  preserve  their  neutrality, 
strictly  observing  the  principle  of  non-interference.  (Jomini, 
Precis  de  VArt  de  la  Guerre,  ch.  1,  art.  9  ;  Halleck,  Elem.  Mil. 
Art  and  Science,  ch.  2,  p.  36  ;  Wheaton,  Elem.  Int.  Law,  pt.  4, 
ch.  1,  §  7 ;  Leiber,  Political  Ethics,  b.  7,  §  23 ;  Poison,  Law  of 
Nations,  sec.  6;  Manning,  Law  of  Nations,  p.  98;  Bello,  Dere- 
cho  Internacional,  pt.  2,  cap.  10,  §  1 ;  Biquelme,  Derecho  Pub. 
Int.,  lib.  1,  tit.  2,  cap.  14.) 

§  10.  National  wars  are  those  where  the  great  body  of  the 
people  of  a  state  take  up  arms  and  join  in  the  contest,  like 
those  of  the  Swiss  against  Austria  and  the  Duke  of  Burgundy, 
of  the  Catalans  in  1712,  of  the  Dutch  against  Philip  II.,  of 
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the  Americans  against  England,  of  the  Poles  and  Circassians 
against  Kussia,  and  of  the  Hungarians  against  Austria.  A 
war  may  be  a  war  of  insurrection,  or  revolution,  or  indepen- 
dence, and,  at  the  same  time,  a  national  war.  Where  such 
insurgent  militia  are  called  into  the  field,  and  organized  under 
the  constituted  authorities  of  the  state,  they  are  entitled  to 
all  the  rights  of  war,  and  are  subject  to  all  its  duties  and 
responsibilities.  (Jomini,  Precis  de  VArt  de  la  Guerre^  ch.  1, 
art.  8 ;  Halleck,  Mem.  Mil.  Art  and  Science^  ch.  2,  p.  36 ;  Pol- 
son,  Law  of  Nations,  sec.  6 ;  Manning,  Law  of  Nations,  p.  153.) 

§  11.  Wars  of  intervention  are  those  where  one  state  inter- 
feres in  favor  of  a  particular  state  as  against  others,  or  in 
favor  of  a  particular  party,  sovereign,  or  family  in  a  state. 
This  intervention  is  divided  into  two  classes,  according  as  it 
is  made  with  respect  to  the  internal  or  external  affairs  of  a 
nation.  The  interference  of  Russia  in  the  affairs  of  Poland, 
of  England  in  the  government  of  India,  of  Austria  and  the 
allied  powers  in  the  affairs  of  France  during  the  revolution, 
and  under  the  empire,  are  examples  under  the  first  head. 
The  intervention  of  the  Elector  Maurice  of  Saxony  against 
Charles  Y.,  of  King  William  against  Louis  XIV.  in  1688,  of 
Eussia  and  France  in  the  seven  years  war,  of  Russia  again 
between  France  and  Austria  in  1805,  and  between  France 
and  Prussia  in  1806,  of  France,  Great  Britain,  and  Sardinia, 
between  Turkey  and  Russia  in  1854,  are  examples  under  the 
second  head.  (Jomini,  Precis  de  VArt  de  la  Guerre,  ch.  1,  art. 
5 ;  Halleck,  Mem,.  Mil.  Art  and  Science,  ch.  2,  p.  35 ;  Philli- 
more,  On  Int.  Laio,  vol.  1,  §§  386,  et  seq. ;  Manning,  Law  of 
Nations,  p.  97 ;  Wheaton,  Elem.  Int.  Laic,  pt.  2,  ch.  1,  §  3 ; 
Wheaton,  Hist.  Law  of  Nations,  pp.  80-88.) 

§  12.  We  have  pointed  out,  in  another  chapter,  the  distinc- 
tion between  pacific  mediation  and  armed  intervention.  The 
former  consists  in  advice,  monition,  persuasion,  and  those 
influences  which  result  from  character,  power  and  wealth 
on  one  side,  and  friendship,  respect,  and,  perhaps,  a  certain 
degree  of  dependence,  on  the  other.  Such  influences  may 
very  properly  be  exerted  in  the  preservation  of  peace,  by 
brino-ing  about  an  amicable  arrangement  of  disputes  between 
different  states,  or  between  opposing  parties  in  the  same 
state ;   provided,  they  are  not  intended  to  weaken  or  destroy 
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the  state  itself.  Armed  intervention^  on  the  contrary,  consists 
in  threatened  or  actual  force,  employed,  or  to  be  employed, 
by  one  state  in  regulating  or  determining  the  conduct  or 
afikirs  of  another.  Such  an  employment  of  force  is  virtually 
a  war,  and  must  be  justified  or  condemned  upon  the  same 
general  principles  as  other  wars.  There  are,  however,  certain 
rights  and  duties  incident  to  this  particular  class  of  wars 
which  require  a  separate  discussion,  distinguishing  between 
the  different  kinds  of  intervention,  or  rather  the  grounds 
upon  which  they  have  been  severally  defended  or  condemned. 
Having  discussed,  elsewhere,  the  subject  of  pacific  interfe- 
rence, as  connected  with  the  independence  of  states,  we  shall 
here  consider  only  armed  intervention,  or  the  forcible  inter- 
ference of  one  state  in  the  affairs  of  another.  ( Vide  Ante, 
chapter  iv. ;  Phillimore,  On  Int.  Law,  vol.  1,  §  399 ;  Annual 
Register,  vol.  90,  p.  171 ;  vol.  91,  ch.  6 ;  Wheaton,  Elem.  Int. 
Law,  pt.  2,  ch.  1,  §  3  ;  Manning,  Law  of  Nations,  p.  97.) 

§  13.  One  of  the  most  common  grounds  of  intervention, 
by  force,  is  for  the  preservation  of  the  balance  of  power;  that  is, 
to  prevent  the  dangerous  aggrandizement  of  any  one  state 
by  external  acquisitions  so  as  to  put  in  jeopardy  the  safety 
of  others,  or  the  general  peace  of  nations.  This  right  rests 
solely  on  self-defense,  for  no  state  would  be  justified  in  pre- 
venting the  lawful  acquisition  of  territc^y  by  another,  unless 
such  acquisition  should  directly  or  mediately  affect  its  own 
safety.  Thus,  Hiero,  king  of  Syracfise,  sent  aid  to  Carthage, 
deeming  it  necessary,  as  Polybius  tells  us,  "  both  in  order  to 
retain  his  dominions  in  Sicily,  and  to  preserve  the  Roman 
friendship,  that  Carthage  should  be  safe,  lest  by  its  fall,  the 
remaining  power  should  be  able,  without  let  or  hindrance, 
to  execute  every  purpose  and  undertaking.  And  here  he 
acted  with  great  wisdom  and  prudence,  for  that  is  never,  on 
any  account,  to  be  overlooked,  nor  ought  such  a  force  ever 
to  be  thrown  into  one  hand,  as  to  incapacitate  the  neighbor- 
ing states  from  defending  their  rights  against  it."  [Philli- 
more.  On  Int.  Law,  vol.  1,  §  396  ;  Hume,  Essays,  vol.  2,  p.  323  ; 
Ortolan,  Domaine  International,  tit.  3 ;  Wheaton,  Elem.  Int. 
Law,  pt.  2,  ch.  1,  §  3 ;  Manning,  Law  of  Nations,  p.  97  ;  Bay- 
neval,  Inst,  du  Droit  Nat,  liv.  1,  ch.  1,  §5.) 
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§  14.  It  was  on  this  principle  that  the  Italians  urged  the 
European  powers  to  intervene  against  the  aggrandizement  of 
Charles  YIII,  of  France,  when  he  undertook  the  invasion  and 
conquest  of  Italy.  Again,  it  was  in  support  of  this  maxim 
of  international  law,  against  the  aggrandizements  of  the 
Emperor  Charles  Y.,  that  Francis  I,  of  France,  actually  con- 
cluded a  treaty  of  alliance  with  the  Turks,  (the  first  treaty 
ever  contracted  between  an  European  sovereign  and  the 
Porte ;)  and  that  Eoman  Catholic  France  supported,  with  one 
hand,  the  Protestants  of  Germany  in  their  long  and  successful 
opposition  to  the  aggressions  of  the  imperial  power,  while 
with  the  other,  and  that  a  hand  of  iron,  she  sought  to  crush 
the  Protestant  subjects  of  her  own  land.  (Phillimore  on  Int. 
Law,  vol.  1,  §§  386,  et  seq.;  Koch,  Tableau  des  Revolutions, 
tome,  1,  pp.  314,  etseq.;  Wheaton,  Mem.  Lit.  Laiv,  pt.  2,  ch.  1, 
§§  3-15.;  D'Auhigne,  Hist,  of  the  Reformation,  b.  12.) 

§  15.  A  recent  example  of  a  war  of  external  intervention 
is  that  of  England  and  France  in  1854,  against  Russia,  in 
defense  of  European  Turkey,  and  to  prevent  the  aggrandize- 
ment of  the  empire  of  the  Czar,  by  the  absorption  of  a  large 
portion  of  the  Ottoman  territory.  Russia  based  her  attack 
upon  Turkey,  on  the  ground  of  protecting  the  rights  of  the 
Greek  church,  but  this  was  evidently  a  mere  pretext  and 
excuse.  It  was,  on  her  part,  virtually  a  war  of  conquest,  and 
of  national  aggrandizement,  and  the  western  powers  inter- 
vened to  check  her  vast  and  rapidly  increasing  military  pre- 
ponderance. Theireffortshave  been  partially  successful;  and  if 
they  have  not  prevented,  they  have  at  least  postponed  an 
event  of  which  they  had  been  forwarned  by  the  sagacious 
and  far-seeing  policy  of  the  great  Napoleon.  The  Italian 
war  of  1859  was,  on  the  part  of  France,  partly  a  war  of  inter- 
vention, and  partly  a  war  for  the  defense  of  an  ally.  (Philli- 
more, On  Int.  Laiv,  vol.  1,  §§  399,  et  seq.;  Pistoye  et  Daverdy, 
Traite  des  Prises  Maritimes,  tome  2,  app.;  Ortolan,  Liplomatie 
de  la  Mer,  tome  2,  app.,  spe.;  Heffter,  Droit,  Liternational, 
appendice;  De  Cussy,  Precis  Historique,  ch.  12.) 

§  16.  The  principle  of  the  'preservation  of  the  balance  of  power 
has  been  resorted  to  as  a  justification  for  forcible  intevention 
in  the  internal  affairs  of  states,  by  connecting  it  with  treaties 
of  guaranty,  and  the  pretended  danger  that  internal  changes 
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Id  a  single  state  niiglit  disturb  a  general  peace.  But  this  is 
seldom,  if  ever,  a  good  and  sufficient  excuse  for  a  resort  to 
armed  intervention  in  the  internal  affairs  of  anothei*  state, 
while  it  has  afforded  a  pretext  for  numerous  cases  of  interna- 
tional injustice  and  crime.  Instead  of  preserving  peace,  its 
general  tendency  has  been  to  produce  wars,  and  to  destroy 
what  was  intended  to  be  preserved.  Thus,  the  interference 
of  Russia,  Austria  and  Prussia,  in  the  internal  affairs  of  Poland, 
and  the  consequent  spoliation  of  that  kingdom,  may  be 
regarded  as  the  legitimate  cause  of  the  aggressions  of  revolu- 
tionary France,  and  the  wars  of  the  consulate  and  empire,  by 
which  the  equilibrium  of  Europe  was  entirely  destroyed. 
( Wheaton,  Mem.  Int.  Laio,  pt.  2,  ch.  1,  §§  3-11 ;  Phillimore,  on 
Int.  Law,  vol.  1,  §§  392,  396;  Ortolan,  Doihaine  Int.,  tit.  3; 
Heffter,  Droit  Internationol,  §§  44-46.) 

§  17.  The  treaty  of  Paris,  and  the  congress  of  Vienna, 
(1814-15,)  sought  to  restore  this  equilibrium  by  the  creation 
of  large  kingdoms  and  the  absorption  of  small  independent 
states.  "To  effect  this  purpose,"  says  Phillimore,  "states 
were,  in  several  instances,  treated  simply  as  containing  so 
many  square  miles,  and  so  many  inhabitants,  little  or  no 
regard  being  paid  to  national  feelings,  habits,  wishes,  or  pre- 
judices. The  annexation  of  Norway  to  Sweden,  of  Genoa  to 
Sardinia,  of  Venice  to  Austria,  and  the  diminution  of  the 
territory  of  Saxony,  were  among  the  instances  of  grievous 
violations  of  international  justice  afforded  by  this  treaty,  and 
for  whicl^  the  preservation  of  the  balance  of  power  was  the 
pretext  and, excuse;  but  the  true  and  legitimate  application 
of  that  principle  would  have  been  a  league  of  protection  of 
the  greater  with  the  smaller  states.  The  policy  which  seeks 
to  establish  one  principle  of  international  law  upon  the  ruin 
of  others,  has  been,  and  always  must  be,  a  policy  as  fatal  to 
the  lasting  peace  of  the  world  as  the  attempt  to  promote 
one  moral  duty,  at  the  expense  and  by  the  sacrifice  of  others, 
is  and  must  be  fatal  to  the  peace  of  an  individual ;  populus 
jura  naturae  gentium  que  violans,  suae  quoque  iranquilitatis  in  pos- 
terura  rescindit  munimenta.  {Phillimore,  On  Int.  Law,  vol.  1, 
§  398 ;  Bynkershoek,  Quaest.  Jur.  Pub.,  lib.  1,  ch.  25,  §  10 ; 
Grotius,  Pralegomena,  §  18 ;  Ortolan,  Domaine  International,  tit.  3.) 
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§  18.  Although  Great  Britain  was  a  party  to  this  coalition, 
and  sanctioned  the  principle  which  tainted  the  treaty  of 
Vienna,  yet  she  expressed  her  emphatic  dissent  from  the 
application  of  it  to  the  internal  changes  of  existing  states,  at 
the  congresses  of  Trappau  in  1820,  of  Layback  in  1821,  and  of 
Vienna  in  1822,  and,  also,  in  Italian  affairs  in  1860.  Eng- 
land, however,  has  generally  supported  the  principle  of  inter- 
vention in  the  external  affairs  of  states  for  the  preservation 
of  the  balance  of  power,  both  in  Europe  and  America,  at 
least  through  the  medium  of  treaty  stipulations.  On  this 
ground,  her  military  intervention  in  the  affairs  of  Portugal, 
in  1826,  was  defended.  And,  in  1852-3,  she  attempted  a  tri- 
partite treaty  with  France  and  the  United  States,  to  prevent 
the  absorption,  by  the  latter,  of  the  Island  of  Cuba,  an  appen- 
dage of  Spain,  as  a  means  of  preserving  the  "present  distri- 
bution of  power"  in  America.  The  United  States  refused 
to  accede  to  the  arrangement.  {Phillimore,  On  Int.  Law,  vol. 
1,  §  399 ;  Wheaton,  Elem,  Int,  Law,  pt.  2,  ch.  1,  §§  3,  8  ;  Cong. 
Doc,  32  Cong.,  2  Sess.  Senate,  Ex.  Doc,  'No.  13 ;  Alison,  Hist, 
of  Evj^ope,  second  series,  ch.  8,  §§70-76.) 

§19.  Another  ground,  upon  which  wars  of  intervention 
have  been  attempted  to  be  justified,  is  the  obligations  of 
treaty  stipulations.  These  may  have  relation  both  to  inter- 
nal and  to  external  affairs.  The  quadruple  alliance  of  1834, 
by  which  England  and  France  intervened  in  the  affairs  of 
Spain  and  Portugal,  to  expel  Don  Carlos  and  Don  Miguel 
from  the  territories  of  the  two  kingdoms,  and  the  interven- 
tion of  the  western  powers  of  Europe,  in  1854,  between  Tur- 
key and  Russia,  are  examples  of  both  these  kinds  of  wars. 
The  latter,  however,  was  more  properly  an  intervention  to 
preserve  the  balance  of  power,  and  even  the  former  was  not 
altogether  founded  on  treaty  obligations.  Wars  of  interven- 
tion are  to  be  justified  or  condemned  accordingly  as  they  are, 
or  are  not,  undertaken  strictly  as  the  means  of  self-defense, 
and  self  protection  against  the  aggrandizements  of  others, 
and  without  reference  to  treaty  obligations,  for,  if  wrong  in 
themselves,  the  stipulations  of  a  treaty  cannot  make  them 
right.  {Phillimore,  On  Int.  Laio,  vol.  1,  §§  399,  et  seq. ;  Whea- 
ton, Hist.  Law  of  Nations,  pp.  523,  et  seq. ;  De  Cussy,  Precis 
Historique,  ch.  12  ;  Alison,  Hist.  Europe,  second  series,  ch.  12, 
§  130 ;  Heffter,  Droit  International,  appendice.) 
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§  20.  Still  anotlier  ground,  upon  which  wars  of  intervention 
have  been  justified,  is  the  invitation  of  the  contending  par- 
ties. We  have  shown,  in  a  preceding  chapter,  that  pacific 
mediation  may,  where  the  mediating  power  acts  the  part  of 
an  arbitrator^  sometimes  properly  lead  to  forcible  intervention. 
Such  intervention  is  not  confined  to  conquests  between  sove- 
reign states,  but  may  be  applied  to  cases  of  civil  war,  if  the 
state  be  really  divided  against  itself,  and  there  be  two  bona 
fide  parties  waging  actual  war  against  each  other.  It  has 
well  been  said  that  "no  mere  temporary  outbreak,  no  isolated 
resistance  to  authority,  no  successful  skirmish,  is  sufiicient 
for  this  purpose ;  there  should  be  such  a  contest  as  exhibits 
some  equality  of  force,  and  of  which  the  issue  would  be,  in 
some  degree,  doubtful.  In  most  cases,  therefore,  some  time 
must  elapse  before  an  internal  commotion  can  be  clothed 
with  the  character  of  a  revolution."  In  case  of  a  mere  insur- 
rection, which  has  not  acquired  the  character  of  a  revolution, 
the  insurgents  are  not  considered  capable  of  negotiating  with 
a  foreign  state,  or  of  becoming  a  party  to  any  agreement  with 
respect  to  arbitration  or  foreign  intervention.  We  have 
already  stated  that  the  invitation  of  one  party  to  a  civil  war 
can  afford  no  right  of  foreign  interference,  as  against  the 
other  party.  The  same  reasoning  holds  good  with  respect 
to  armed  intervention,  whether  between  belligerent  states, 
or  between  belligerent  parties  in  the  same  state.  Neverthe- 
less, the  invitation  of  one  party  is  often  put  forward,  in  con- 
nection with  other  reasons,  to  justify  armed  intervention. 
Thus,  the  aid  rendered  by  England,  under  Queen  Elisabeth, 
to  the  revolted  I^etherlands,  against  Spain,  was  based,  not 
only  on  the  ground  of  invitation  by  the  Dutch,  but,  also,  on 
that  of  protecting  her  Protestant  subjects,  and  of  checking 
the  overshadowing  power  of  Philip  II.  The  interference  of 
Great  Britain,  France,  and  Eussia,  in  the  affairs  of  Greece 
was  vindicated  upon  three  grounds,  viz. :  "  First,  of  comply- 
ing with  the  request  of  one  party ;  secondly,  of  staying  the 
effusion  of  blood;  thirdly,  and  principally,  of  affording  pro- 
tection to  the  subjects  of  other  powers  who  navigated  the 
Levant.  [PhilUmore,  On  Int.  Law,  vol.  1,  §  395 ;  State  Papers, 
Greece,  1826-1832,  pp.  54,  55 ;  De  Cussy,  Precis  Historique, 
ch.  9 ;  Mackintosh,  Miscellaneous  Works,  pp.  750,  et  seq. ;  De 
Cussy,  Droit  Maritime,  liv.  2,  ch.  37.) 
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§  21.  We  have  stated,  in  another  chapter,  that  when  a  state 
is  desolated  by  a  protracted  civil  war,  foreign  interference,  by 
way  of  pacific  mediation,  in  order  to  stay  the  effusion  of  blood, 
is  not  only  justifiable,  but  is  sometimes  a  duty  imposed  by 
humanity.  But  will  the  general  interests  of  humanity  justify 
interference  to  the  extent  of  war  of  intervention  ?  "  This 
ground  of  intervention,"  says  Phillimore,  "urged  on  behalf 
of  the  general  interests  of  humanity,  has  been  frequently  put 
forward,  and  especially  in  our  own  times,  but  rarely,  if  ever, 
without  others  of  greater  and  more  legitimate  weight  to  sup- 
port it ;  such,  for  instance,  as  the  danger  accruing  to  other 
states  from  the  continuance  of  such  a  state  of  things,  or  the 
right  to  accede  to  an  application  from  one  of  the  contending 
parties.  As  an  accesory  to  others,  this  ground  may  be  defensi- 
ble, but,  as  a  substantive  and  solitary  justification  of  inter- 
vention in  the  affairs  of  another  country,  it  can  scarcely  be 
admitted  into  the  code  of  international  law,  since  it  is  mani- 
festly open  to  abuses,  tending  to  the  violation  and  destruction 
of  the  vital  principles  of  that  system  of  jurisprudence."  As 
stated  in  the  preceding  paragraph,  this  reason  occupied  a 
prominent  place  among  those  alleged  to  justify  the  inter- 
vention of  the  allies  between  Turkey  and  her  Greek  subjects^ 
in  1827.  It  also,  undoubtedly,  had  its  influence  with  other 
reasons,  such  as  the  general  peace  of  Europe,  and  the  preser- 
vation of  the  balance  of  power,  in  justifying  the  intervention 
of  (ireat  Britain,  Austria,  Russia,  Prussia,  and  France,  in 
the  Belgian  revolution  of  1830.  {Grotius,  de  Jur,  Bel.  ac 
Pac,  liv.  2,  ch.  20,  §  40 ;  Phillimore,  On  Int.  Law,  vol.  1, 
§§  394,  et  seq. ;  Heffier,  Droit  International,  §§  44-46 ;  State 
Papers,  English,  on  Belgium,  1830-31,  p.  35;  State  Papers, 
English,  on  Greece,  1826-32,  p.  98 ;  Hansard,  Pari.  Debates^ 
vol.  28,  pp.  1133-1163 ;  Wheato7i,  Mist.  Law  of  Nations^  pp. 
538,  et  seq. ;  Martens,  Nouv.  Becueil,  tome  1,  p.  70.) 

§  22.  These  various  grounds,  upon  which  wars  of  interven- 
tion in  the  internal  affairs  of  states  were  formerly  attempted 
to  be  justified,  are  now  abandoned  by  the  best  modern  writers 
on  international  law,  and  the  present  rule  is,  that  stated  in 
another  chapter :  "  ^o  government  has  a  right  to  interfere  in 
the  affairs  of  another  government,  except  in  the  case  where  the  secu- 
rity and  immediate  interests  ofthejirstgovernmentarecompromised,** 
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But  this  rule  may  seem  vague  and  unsatisfactory,  for  who  is  to 
judge  when  internal  security  and  independence  is  so  threa- 
tened as  to  justify  a  resort  to  armed  intervention  ?  This  ques- 
tion must  be  resolved  upon  the  general  principles  upon  which 
war,  in  any  case,  is  j  ustified.  There  certainly  could  be  no  doubt 
in  the  case,  where  one  state  establishes  a  form  of  govern- 
ment which  is  built  upon  professed  principles  of  hostility  to 
the  government  of  every  other  country,  and  attempts,  or 
prepares  to  attempt,  to  force  its  dogmas  upon  others,  thereby 
disturbing  the  peace  of  nations.  "  It  may  be  admitted,"  says 
Phillimore,  "  that  Venice,  in  1298,  Great  Britain,  in  1649, 
France,  both  in  1789  and  after  the  succession  of  the  Cavai- 
gnac  administration,  in  1848,  and  after  the  last  revolution  in 
1851,  were  entitled,  upon  the  principles  of  national  inde- 
pendence, and  without  the  intervention  of  foreign  states,  to 
make  the  great  changes  in  their  respective  constitutions 
which  were  effected  at  those  periods,  because  such  changes 
concerned  themselves  alone.  Why,  then,  cannot  the  same 
remark  be  applied  to  the  French  revolution  in  the  year 
1792  ?  The  answer  is  to  be  found  in  the  decree  promulga- 
ted by  the  convention  on  the  19th  of  November,  1792." 
That  decree  not  only  authorized,  but  ordered  the  generals 
of  the  French  armies  to  render  succor  and  assistance  to  the 
citizens  of  all  other  states  who  wished  to  recover  their  liberty, 
or,  who  were,  or  might  be  troubled  {vexes,)  for  the  sake  of 
liberty.  This  declaration  was  regarded  as  a  declaration  of 
war,  of  the  worst  and  most  hateful  kind,  and  those  who  had 
hitherto  remained  strictly  neutral,  now  armed  for  "that  long, 
bloody,  terrible,  and  universal  war,  which  shook,  not  only 
Europe,  but  the  world,  to  its  centre,  and  of  which  the  wounds 
are  not  yet  healed."  The  intervention  of  France  and  the 
allies  in  the  internal  affairs  of  Spain  in  1823,  was  attempted 
to  be  defended  upon  the  same  grounds  as  that  of  England 
and  the  allies  in  the  affairs  of  France  in  1792 ;  but  the  cases 
were  essentially  different,  and  the  plea  of  self-security  was 
evidently  a  pretext  rather  than  a  justifiable  reason.  "Eng- 
land," said  Mr.  Canning,  "had  made  war  against  France, 
not  because  she  had  altered  her  own  government,  or  even 
dethroned  her  own  king,  but  because  she  had  invaded  Genoa, 
Savoy,  and  Avignon;  because  she  had  overrun  Belgium, 
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and  threatened  to  open  the  mouth  of  the  Scheldt  in  defiance 
of  treaties ;  and  because  she  openly  announced,  and  acted 
upon  the  determination  to  revolutionize  every  adjoining 
state."  But  Spain,  in  1823,  had  simply  changed  her  consti- 
tution, limiting  the  power  of  the  crown.  She  had  not 
declared  war  against  others,  nor  had  she  attempted  either  to 
seize  or  to  revolutionize  the  territory  or  governments  of  other 
states.  l!^evertheless,  a  war  of  intervention  was  determined 
on,  on  account  of  the  alleged  danger  from  the  spread  of 
democratic  principles,  and  France  w^as  supported  in  this 
determination  by  Austria,  Prussia,  and  Russia ;  but  the  pub- 
lic voice  of  England  was  strongly  opposed  to  the  war,  and 
although  the  ministry  did  not  deem  it  proper  to  oppose  this 
intervention  by  actual  force,  they  did  not  fail  to  condemn  it 
in  the  strongest  terms.  Lord  Brougham  attacked  the  con- 
duct of  these  powers  in  a  speech  of  extraordinary  power  and 
vigor.  "To  judge,"  said  he,  "of  the  danger  of  the  princi- 
ples now  shamelessly  promulgated,  let  every  one  read  atten- 
tively, and,  if  he  can,  patiently,  the  notes  presented  by  Aus- 
tria, Prussia,  and  Russia,  to  the  Spanish  government.  Can 
anything  more  absurd  and  extravagant  be  conceived  ?  In 
the  Prussian  note  the  constitution  of  1812,  restored  in  1820, 
is  denounced  as  a  system  which,  confounding  all  elements 
and  all  power,  and  assuming  only  the  principle  of  a  perma- 
nent and  legal  opposition  to  the  government,  necessarily 
destroyed  that  centra]  and  tutelary  authority  which  consti- 
tutes the  essence  of  the  monarchical  system.'  The  empe- 
ror of  Russia,  in  terms  not  less  strong,  called  the  constitu- 
tional government  of  the  Cortez,  '  laws  which  the  public  rea- 
son of  all  Europe,  enlightened  by  the  experience  of  ages,  has 
stamped  with  the  disapprobation  of  the  public  reason  of 
Europe.'  What  is  this  but  following  the  example  of  the 
autocrat  Catharine,  who  first  stigmatized  the  constitution  of 
Poland,  and  then  poured  her  hordes  to  waste  province  after 
province^  and  finally  hewed  her  way  to  Warsaw  through 
myriads  of  unoffending  Poles,  and  then  ordered  te  deum  to 
be  sung  for  her  success  over  the  enemies  of  Poland.  Such 
doctrines,  promulgated  from  such  quarters,  are  not  only 
menacing  to  Spain,  they  threaten  every  independent  country, 
they  are  leveled  at  every  free  constitution.     Where  is  the 
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right  of  interference  to  stop,  if  these  armed  despots,  these 
self-constituted  judges,  are  at  liberty  to  invade  independent 
states,  enjoying  a  form  of  government  different  from  their 
own,  on  pretense  of  the  principle  on  which  it  is  founded, 
being  not  such  as  they  approve,  or  which  they  deem  dange- 
rous to  the  frame  of  society  established  among  themselves." 
( Vide  Ante,  chapter  iv ;  Vattel,  Droit  des  Gens,  prelim.,  §  22 ; 
liv,  1,  ch.  23,  §  283  ;  Fhillimore,  On  Int.  Law,  vol.  1,  §§  389, 
390 ;  Manning,  Law  of  Nations,  pp.  97,  98 ;  Alison,  Hist,  of 
Europe,  second  series,  ch.l2,  §§  32-40;  Hansard,  Pari.  Debates, 
vol.  8,  pp.  46,  64,  242,  890 ;  Heffter,  Droit  International, 
§§  44-46 ;  Brougham,,  The  Works  of,  vol,  9,  p.  2T9  ;  Wheaton, 
History  Law  of  Nations,  p.  519 ;  De  Gussy,  Precis  Historique, 
ch.  4.) 

§  23.  A  public  war  is  one  carried  on  under  the  direction,  or,  at 
least,  with  the  sanction  of  the  supreme  authority  of  the  state. 
"If  it  is  declared  in  form,"  says  Wheaton,  "  or  is  duly  com- 
menced, it  entitles  both  the  belligerent  parties  to  all  the  rights 
of  war  against  each  other.  The  voluntary  or  positive  law  of 
nations  make  no  distinction  in  this  respect,  between  a  just  and 
an  unjust  war.  A  war  in  form,  or  duly  commenced,  is  to  be 
considered,  as  to  its  effects,  as  just  on  both  sides.  Whatever 
is  permitted  by  the  laws  of  war  to  one  of  the  belligerent  par- 
ties, is  equally  permitted  to  the  other."  [Riquelme,  Derecho 
Pub.  Int.,  lib.  1,  tit.  2,  cap.  7;  Grotius,  de  Jur.  Bel.ac  Pac,  lib. 
1,  cap.  3,  §  1 ;  Burlamaqai,  Droit  de  la  Nat.  et  des  Gens,  tome 
6,  pt.  4,  ch.  3 ;  Kent,  Com.  on  Am...  Law,  vol.  1,  p.  55 ;  Vattel, 
Droit  des  Gens,  liv.  3,  ch.  4,  §  64;  Wheaton,  Elem.  Int.  Law, 
pt.  4,  ch.  1,  §  6 ;  Ortolan,  Diplomatic  de  la  Mer,  tome  1,  ch.  1 ; 
Bello  Derecho  Internacional,  pt.  2,  cap.  1,  §  1.) 

§24.  A  private  war  is  one  carried  on  by  individuals,  or 
united  bodies  of  individuals,  without  the  authority  or  sanc- 
tion of  the  state  of  which  they  are  subjects.  Such  contests 
may  take  place  between  individuals  of  the  same  state,  or  of 
different  states.  The  first  are  not  the  objects  of  international 
law,  but  of  the  local  laws  and  jurisdiction  of  the  particular 
state.  The  second,  may,  or  may  not,  belong  to  international 
jurisprudence,  according  to  the  circumstances  of  each  par- 
ticular case.   As  has  already  been  said,  every  state  is,  in  gene- 
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ral,  responsible  for  the  acts  of  its  subjects  while  within  its 
control  and  jurisdiction;  so,  also,  is  it  bound  to  protect  its 
subjects  in  all  their  just  rights,  and  to  procure  indemnity  for 
any  wrongs  that  may  be  inflicted  on  them.  But  the  acts  of 
private  individuals,  whether  citizens  or  foreigners,  are,  as  a 
general  ri^le,  to  be  judged  of  and  punished  by  the  tribunals, 
and  according  to  the  laws  of  the  place  where  they  are  com- 
mitted. G-rotius  has  devoted  considerable  space  to  prove  that 
some  kinds  of  private  war  are  not  repugnant  to  the  law  of 
nature,  and  therefore  may  be  lawfully  waged.  But  his  rea- 
soning is  not  applicable  to  the  present  system  of  international 
Jurisprudence.  {Grotms,  de  Jur.  Bel.  ac  Pac,  lib.  1,  cap.  3, 
§  1 ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  4,  §  67 ;  BellOy  Derecho 
Internacional,  pt.  2,  cap.  1,  §  1 ;  De  Felice,  Droit  de  la  Nature^ 
etc.  tome  2,  lee.  22;  Biquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  2, 
cap.  7;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  5, 
pt.  4,  ch.  3.) 

§  25.  A  contest  by  force  between  different  members  of  the 
same  society  or  state,  has  sometimes  been  called  a  mixed  war, 
Grotius  regards  such  a  war  as  jpublic  on  the  side  of  the  esta- 
blished authorities,  and  'private  on  the  part  of  those  who  resist 
such  authorities.  Such  a  contest,  on  the  part  of  individuals 
against  the  established  government,  may  be  a  mere  insurrec- 
tion ^or  rebellion,  and  the  acts  of  such  individual  insurgents, 
or  rebels,  in  resisting  or  opposing  the  authority  of  the  govern- 
ment, may,  as  already  stated,  be  punished  according  to  the 
municipal  law  which  they  have  violated ;  but  where  the  con- 
test assumes  the  character  of  a  public  war,  as  defined  and 
recognized  by  the  law  of  nations,  it  is  the  general  usage  for 
other  states  to  concede  to  both  parties  the  rights  of  war,  so 
far  as  regards  the  law  of  blockades,  of  contraband,  etc.  It 
must  be  remembered,  however,  that  every  insurrection  or 
rebellion  is  by  no  means  a  public  war,  and  a  state  which 
recognizes  it  as  such,  does  so  under  the  responsibilities  which 
are  imposed  by  the  laws  of  international  comity.  It  should, 
also,  be  remarked  that,  in  such  cases,  belligerent  rights  may 
be  superadded  to  those  of  sovereignty,  that  is,  the  contending 
parties  may  exercise  belligerent  rights  with  regard  to  each 
other  and  to  neutral  powers,  while,  at  the  same  time,  the 
established  government  of  the  state  may  exercise  its  right  of 
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sovereignty  in  punishing,  by  its  municipal  laws,  individuals 
•of  the  insurgent  or  revolting  party,  as  rebels  and  traitors. 
(Groiius,  de  Jur.  Bel.  ac  Pac,  lib.  1,  cap.  3,  §1 ;  Vattel,  Droit 
des  Gens,  liv.  2,  ch.  4,  ^56;  Wheaion,  Elem.  Int.  Law,  pt,  1, 
ch.  2,  §7;  pt.  4,  ch.  1,  §7;  De  Felice,  Droit  de  la  Nat.,  etc, 
tome  2,  lee.  22 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  10,  §  1 ; 
JBurlamaqui,  Droit  de  la  Nat,  et  des  Gens,  tome  5,  pt.  4,  ch.  3 ; 
Eose  V.  Himeley,  4  Cranch.  Bep.,  pp.  272,  273.) 

§  26.  Hostile  collisions  of  states  have  sometimes  been 
divided  into  perfect  and  imperfect  wars.  A  perfect  war  is  where 
the  whole  state  is  placed  in  the  legal  attitude  of  a  bellige- 
rent toward  another  state,  so  that  every  member  of  the  one 
nation  is  authorized  to  commit  hostilities  against  every  mem- 
ber of  the  other,  in  every  place,  and  under  every  circum- 
stance, permitted  by  the  general  laws  of  war,  and  subject 
only  to  the  limitations  and  exceptions  prescribed  by  such 
laws.  An.  imperfect  war  is  limited,  as  to  places,  persons,  and 
things.  Such  was  the  character  of  the  hostilities  authorized 
by  the  United  States  against  France  in  1798.  {Poison,  Law 
of  Nations,  sec.  6;  Wheaton,  Elem.  Int.  Laiv,  pt.  2,  ch.  1,  §13; 
Miller  v.  Ship  Besolution,  2  Dallas  Bep.,  p.  21 ;  Bas  v.  Tingy, 
4  Dallas  Bep.,  p.  37 ;  Manning,  Laio  of  Nations,  pp.  94,  95 ; 
Wildman,  Int.  Law,  vol.  2,  p.  3  ;  Burlamaqui,  Droit  de  la  Nat, 
et  des  Gens,  tome  5,  pt.  4,  ch.  2.) 

§  27.  Grotius  divides  public  wars  into  solemn  loars  and  wars 
no7i-solemn.  The  former  includes  all  those  which  are  waged 
under  the  authority  of  the  state,  and  are  duly  commenced  or 
declared  in  form.  Both  the  authority  and  the  formality  are 
requisite  to  constitute  a  solemn  war.  "But  a  public  war, 
less  solemn,"  says  Grotius,  "maybe  without  those  formalities, 
(of  a  solemn  war,)  and  be  made  against  private  men,  and 
have  for  its  authority  any  magistrate.  And,  indeed,  if  we 
consider  the  thing  without  respect  to  the  civil  law,  every 
magistrate  seems  to  have  the  power  of  making  war,  as  in  the 
defense  of  the  people  entrusted  to  him,  so,  also,  to  exercise 
that  jurisdiction,  if  violence  be  ofiered.  But,  since  by  war 
the  whole  city,  or  state,  is  endangered,  therefore  it  is  provi- 
ded, by  the  laws  of  almost  all  nations,  that  war  be  not  made 
but  by  the  authority  of  him  who  has  the  sovereign  power  in 
the  state.     There  is  such  a  law  in  Plato's  last  book,  de  Legi- 
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bus.  And,  by  the  Roman  laws,  he  was  reckoned  guilty  of 
high  treason,  who,  with  commission  from  the  prince,  pre- 
sumed to  make  war,  muster  soldiers,  or  raise  an  army.  And 
the  Cornelian  law,  enacted  by  L.  Cornelius  Sylla,  says :  '  With- 
out commission  from  the  people.'  In  the  code  of  Justinian 
there  is  a  constitution  extant,  made  by  Valentinian  and  Yal- 
ens,  thus :  '  Let  no  man  dare  to  raise  an  army  without  our 
knowledge  and  advice.'  To  this  we  may  refer  that  of  St. 
Austin,  '  natural  order,  accommodated  to  the  peace  of  man- 
kind, requires  this,  that  the  authority  and  council  of  raising 
war  should  be  in  the  power  of  princes.  *  *  But  if  the 
danger  be  so  pressing,  that  time  will  not  allow  to  consult  the 
supreme  magistrate,  here  necessity  grants  an  exception.  L. 
Pinarius,  governor  of  Enna,  a  Sicilian  garrison,  presuming 
on  this  right,  upon  certain  information,  that  the  townsmen 
designed  to  revolt  to  the  Carthagenians,  preserved  the  place 
by  putting  them  to  death.  Franciscus  de  Victoria  has  pre- 
tended to  transfer  the  right  of  making  war  to  the  citizens 
even  beyond  such  a  necessity,  to  revenge  those  injuries  which 
the  king  neglects  to  adjust,  but  his  opinion  is  justly  rejected 
by  others.'  "  (Burlamoqui,  Droit  de  la  Nat.  et  des  Gens,  tome 
5,  pt.  4,  ch.  3  ;  JDe  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  22  ; 
Hale,  Fleas  of  the  Crown,  vol.  1,  p.  162;  Grotius,  De  Jur.  Bel 
ac  Fac.,  lib.  1,  cap.  3,  §  4 ;  Fuffendorf,  Jus.  Nat  et  Gent,  lib. 
8,  ch.  6,  §  9;  Wildman,  Int.  Law,  vol.  3,  p.  3 ;  Fhillimore,  On 
Int  Law,  vol.  2,  §  m.) 

§  28.  The  question  has  sometimes  arisen  how  far  the  hostile 
acts  of  a  subordinate  officer,  as,  for  instance,  the  governor 
of  a  province,  is  to  be  regarded  as  the  act  of  his  sovereign 
or  state ;  and  how  far  the  officer  is  to  be  held  individually 
responsible.  The  most  approved  and  reasonable  doctrine  is 
that,  if  the  act  is  ratified  by  his  government,  or  rather,  is  not  dis- 
claimed, the  government  is  responsible;  otherwise,  it  becomes 
an  individual  act,  and  the  guilty  party  should  be  surrendered 
up  for  punishment.  Burlamaqui  says :  "  A  mere  presumption 
of  the  will  of  the  sovereign  would  not  be  sufficient  to  excuse 
a  governor,  or  any  other  officer,  who  should  undertake  a  war, 
except  in  the  case  of  necessity,  without  either  a  general  or  a 
particular  order."  *  *  *  "  Whatever  part  the  sovereign 
would  have  thought  proper  to  act,  if  he  had  been  consulted, 
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and  whatever  success  the  war  undertaken  without  his  order 
may  have  had,  it  is  left  to  the  sovereign  whether  he  will 
ratify  or  condemn  the  act  of  the  minister.  If  he  ratifies  it,  this 
approbation  renders  the  war  solemn,  by  reflecting  back,  as  it 
were,  an  authority  upon  it,  so  that  it  obliges  the  whole  com- 
monwealth. But  if  the  sovereign  condemn  the  act  of  the 
governor,  the  hostilities  committed  by  him  ought  to  pass  for 
a  sort  of  robbery,  the  fault  of  which,  by  no  means,  affects 
the  state,  provided  the  governor  is  delivered  up  or  punished 
according  to  the  laws  of  the  country,  and  proper  satisfaction 
be  made  for  the  damage  sustained."  {Burlamaqui,  Droit  de  la 
Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  3 ;  The  People  v.  Mc  Cloud, 
25  Wendell,  JRep.,  p.  552 ;  Pufendorf,  Jus  Nat  et  Gent.,  lib.  8, 
cap.  6,  §§  10,  11 ;  De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2, 
lee.  22.) 

§  29.  Vattel  divides  all  hostile  collisions  between  nations, 
into  'Hwo  sorts  of  wars,  lawful  and  unlawfuV    Unlawful  wars 
are   those   undertaken  "without  apparent   cause,"  and   for 
"havoc  and  pillage,"  and  all  which  do  not  come  under  this 
head  are  classed  as  lawful  wars.     Unlawful  wars  are  such  as 
were  waged  by  the  "Grandes  compagnies,"  which  had  assem- 
bled in  France  during  the  wars  with  the  English ;  armies  of 
banditti  which  ranged  about  Europe  purely  for  spoil  and  plun- 
der.    Such  were  the  cruises  of  the  filibusters,  without  com- 
mission, and  in  time  of  peace ;  and  such,  in  general,  are  the 
depredations  of  pirates.     To  the  same  class  belong  almost 
all  the  expeditions  of  the  African  corsairs,  though  authorized 
by  a  sovereign,  they  being  founded  on  no  apparent  just  cause, 
and  whose  only  motive  is  the  avidity  of  captures.     I  say 
these  two  sorts  of  war,  lavful  and  unlawful,  are  to  be  carefully 
distinguished,  their  effects,  and  the  rights  arisiug  from  them, 
being  very  different.     ( Vattel,  Droit  des   Gens,  lib.  3,  ch.  4, 
§  67;   Tallmadge,  Review,  etc.,  26    Wendell,  Bep.,  p.  668;  De 
Felice,  Droit  de  la  Nat.  et  des  Gens,  tome  2,  lee.  22.) 

§  30.  Writers  on  international  jurisprudence  very  properly 
distinguish  between  unlawful  and  unjust  wars.  Where  the 
war  is  duly  declared  or  begun,  and  carried  on  by  the  proper 
authority  of  the  State,  it  is  a  lawful  war,  and,  by  the  volun- 
tary law  of  nations,  is  regarded  as  a  just  war  so  far  as  the 
belligerent  rights  of  the  parties  are  concerned.     Vattel  com- 
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pares  the  State  that  carries  on  an  unjust  war  to  the  individual 
who  refuses  to  pay  his  honest  debts,  on  the  ground  of  pre- 
scription. This  rule  of  civil  law  is  made  for  the  general 
benefit  of  community,  although  it  may  at  times  enable  the 
individual  to  ofi:end  against  his  duty.  So  of  the  law  of 
nations.  In  order  to  avoid,  as  far  as  possible,  the  evils  of 
human  society,  it  is  agreed  to  regard  every  lawfully  declared 
war  as  just  on  both  sides.  But,  says  Vattel,  "  "We  are  never 
to  forget  that  this  voluntary  law  of  nations,  which  is  admitted 
from  necessity,  and  to  avoid  greater  evils,  does  not  give  to  him 
whose  arms  are  unjust  a  genuine  right,  capable  of  justifying  his 
conduct,  and  acquitting  his  conscience,  but  only  the  external  effect 
of  the  law,  and  impunity  among  men.''  ( Vattel,  Droit  des  Gens, 
liv.  3,  ch.  12,  §§  188-192 ;  Burlamaqui,  Droit  de  la  Nat.  et  des 
Gens,  tome  5,  pt.  4,  ch.  3 ;  Bello,  Derecho  Internacional,  pt.  2, 
cap.  1,  §  2 ;  Heff'ter,  Droit  International,  §  119 ;  De  Felice, 
Droit  de  la  Nat,  etc.,  tome  2,  lee.  22.) 

§  31.  It  has  already  been  shown,  in  speaking  of  seizures 
and  reprisals,  that  the  hostile  acts  of  individuals,  when  rati- 
fied and  assumed  by  their  government,  are  to  be  regarded 
as  the  hostile  acts  of  the  state.  These  acts  may  be  of  the 
character  of  reprisals,  or  of  mixed  or  imperfect  war,  or  of  a 
virtual  declaration  and  commencement  of  solemn  war.  Such 
acts,  however,  must  not  exceed  what  the  laws  of  war  have 
established  as  belligerent  rights  of  the  subjects  of  hostile 
states.  For  anything  done  in  violation  of  the  laws  of  war, 
the  individual  is  liable  to  punishment.  So,  also,  for  any  act 
within  the  rules  of  war,  not  authorised  or  assumed  by  his 
o-overnment,  as  the  act  of  the  state.  The  distinction  between 
the  two  cases  is  manifest,  and  should  never  be  lost  sight  of; 
the  latter  is  punishable  by  the  rules  of  civil  law,  while  the 
former  is  an  ofiense  against  the  law  of  nations,  punishable 
only  by  the  laws  and  usages  of  war.  The  taking  of  property, 
and  of  human  life,  in  the  one  case,  would  be  robbery  and 
murder,  punishable  under  the  local  laws ;  while  in  the  other 
case,  the  same  acts  might  be  fully  justifiable  as  the  lawful 
exercise  of  belligerent  rights  under  the  law  of  nations. 
(  Vide  Ante,  chap.  12 ;  See  Opinions  U.  S.  Atfys  GenL,  vol.  1,  p. 
81 ;  Carrington  et  at.  v.  C.  Ins.  Co.,  8  Peters  Rep.  p.  522 ;  Tall- 
madge  Review,  etc.,  26  Wendell  Rejp.,  App.,  p.  674 ;  Vattel,  Droit 


Gh,  XIV.— Different  kmda  of  Wars,  349 

des  Gens,  liv.  3.  ch.  2,  §  187 ;  Butherforth,  Institutes,  b.  2,  ch. 
9,  §  18 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt. 
4,  ch.  3 ;  Fhillimore,  On  Int.  Law,  vol.  3,  §§  38,  92  ;  Thor shaven 
and  its  Depend.,  1  Edw.  Eejp.  p.  102 ;  Broivn  v.  The  United 
States,  8  Cranch.  Hep.,  pp.  132-134 ;  Heff'ter,  Droit  Internacional^ 
§  119.) 
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viduals—  I  9.  On  commerce,  contracts,  etc.  —  ^  10.  Carrying  supplies  and 
withdrawing  goods — ^  11.  Single  exception  to  rule  of  non-intercourse  — 
^  12.  Effect  upon  subjects  of  an  ally  —  §  13.  Subjects  of  enemy  in  territory 
of  belligerents  —  ^  14.  Laws  of  particular  states  —  ^  15.  Enemy's  property 
in  territory  of  belligerents  —  (§16.  Conduct  of  belligerents  in  war  of  1853-4 
—  ^  17.  Debts  due  to  subjects  of  an  enemy  —  §  18.  Opinions  of  Kent  and 
Wheaton  —  g  19.  Distinction  made  by  England  between  debts  and  other 
property  —  ^20.  Her  conduct  toward  Denmark  in  1807  —  ^21.  Commence- 
ment of  war,  how  determined  —  ^  22.  How  notified  to  neutrals  —  ^  23. 
Effects  of  declaration  of  war  on  treaties  —  §  24.  On  local  civil  laws  —  ^  25, 
Martial  and  military  law  —  |  26.  Martial  law  in  European  countries  —  ^27. 
U.  S.  Constitution  on  suspension  of  writ  of  habeas  corpus  —  §  28.  Examples 
of  its  suspension  —  g  29.  Powers  and  duties  of  the  President  —  §  30.  Exer- 
cise of  power  to  declare  martial  law. 

§  1.  The  right  of  making  war,  as  well  as  the  right  of 
authorizing  retaliations,  reprisals,  and  other  forcible  means 
of  settling  international  disputes,  belongs,  in  every  civilized 
nation,  to  the  supreme  power  of  the  state,  whatever  that  supreme 
power  may  be,  or  however  it  may  be  constituted.  As  states 
are  known   to  each  other  only  through    their   constituted 
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authorities,  so  all  their  relations,  whether  peaceful  or  hostile 
must  be  settled  bj   their  recognized   governments.     They 
cannot  be  legally  changed  or  interfered  with  by  individuals. 
But  this  supreme  power,  originally  resident  in  the  body  of 
the  nation,  may  be  made  up  of  different  elements,  which  are 
divided  and  limited  according  to  the  will  of  the  nation,  and 
it  is  only  from  the  particular  institution,  or  fundamental  laws 
of  each  state,  that  we  are  to  learn  where  the  power  resides 
which  is  authorized  to  make  war  in  the  name  of  the  society 
at  large.     In  the  ancient  republics  of  Greece  and  Italy,  and 
among  the  ancient  Germans,  it  resided  with  the  people  in 
their  collective  capacity.     In  England  and  other  monarchi- 
cal governments  of  Europe,  it  is  vested  in  the  crown.     In 
the  United  States  it  is  confided  to  the  federal  legislature. 
"Where  it  resides  with  the  people  and  is  retained  by  them  as 
a  portion  of  sovereign  power,  it  must  be  exercised  by  them 
in  their  collective  capacity  as  provided  by  constitutional  law, 
and  neither  individuals,  nor  bodies  of  individuals,  less  than 
the  sovereign  authority  of  the  entire  state,  can  authorize  the 
making  of  a  public  war.     Nevertheless  a  subordinate  or  local 
officer,  as  will  hereafter  be  shown,  may  commence  hostilities 
in  certain  cases,  his  acts  being  subsequently  ratified  by  the 
proper  authority,  as  was  the  case  with  General  Taylor  on 
the  Eio  Grande,  in  the  war  of  1846  between  the  United 
States  and  Mexico.     (Poison,  Laio  of  Nations,  sec.  6 ;  Philli- 
more,  On  Int.  Law,  vol.  3,  §§  49-50 ;   C/iitti/,  Law  q/  Nations, 
p.  28 ;   Ortolan,  Liplomatie  de  la  Mer,  tome  2,  liv.  3,  ch.  1 ; 
Riquelme,  Lerecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  7 ;  Kent  Com. 
on  Am.  LaiD,  vol.  1,  pp.  51,  52,  60 ;    Wheaton,  Mem.  Int.  Law, 
pt.  4,  ch.  1,  §  5 ;  Martens,  Precis  du  Droit  des   Gens,  §  260 ; 
Vattel,  Droit  des  Gens,  liv.  3,  ch.  1,  §  4 ;  Puffendorf  de  Jur. 
Nat.  et  Gent.,  lib.  8,'  cap.  6,  §  10;  Potter,  Antiquities  of  Greece, 
b.  8,  c.  7 ;   Tacitus,  de  Moribus  Germanicae,  cap.  11 ;   Cicero,  de 
Off.,  lib.  1,  cap.  11;  de  Pepub.,  lib.  2,  c.  17.) 

§  2.  It  was  customary,  in  former  times,  to  precede  hostili- 
ties by  a  public  declaration,  communicated  to  the  enemy. 
This  was  always  done  by  ths  ancient  Greeks  and  Eomans. 
The  latter  first  sent  the  chief  of  the  f  dales,  called  the  pater- 
patraius,  to  demand  satisfaction  of  the  offending  nation ;  and 
if,  within  the  space  of  thirty-three  days,  no  satisfactory  answer 
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was  returned,  the  herald  called  the  gods  to  witness  the  injus- 
tice, and  came  away,  saying  that  the  Eomans  would  consider 
upon  the  naeasures  to  be  adopted.  The  matter  was  then 
referred  to  the  senate,  and,  when  the  war  was  resolved  on, 
the  herald  was  sent  back  to  the  frontier  to  make  declaration 
in  due  form.  Invasions,  without  such  public  notice,  were 
looked  upon  as  unlawful,  and  no  nation  was  regarded  as  an 
enemy  of  the  Roman  people  until  war  was  thus  publicly 
declared  against  it.  By  such  scrupulous  delicacy,  says  Vat~ 
tel,  in  the  conduct  of  her  wars,  Rome  laid  a  most  solid  foun- 
dation for  her  subsequent  greatness.  During  the  middle 
ages,  and  even  as  late  as  1635,  a  declaration  of  war  to  the 
enemy,  previous  to  beginning  hostilities,  was  generally  made, 
and,  indeed,  was  required  by  the  laws  of  honor  and  chivalry. 
(Keni^  Com.  on  Am.  Law^  vol.  1,  p.  53 ;  Wheaton,  Elem.  Int' 
Law,  pt.  4,  ch.  1,  §  8 ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  4,  § 
51 ;  Potter,  Antiquities  of  Greece,  b.  3,  c.  7  ;  Livy,  Hist.,  lib.  1, 
cap.  21;  Emerigon,  Traite  des  Assurances,  ch.  12,  sec.  35.. 
Manning,  Law  of  Nations,  pp.  118,  119  ;  Clarendon,  Hist.,  Reb.^ 
vol.  1,  p.  40 ;  Ortolan,  Liplomatie  de  la  Mer,  tome  2,  ch.  1 ; 
Garden,  De  Diplomatic,  liv.  6,  §  5 ;  Wildman,  Int.  Law,  vol.  2, 
pp.  3-5 ;  De  Felice,  Droit  de  la  Nat,  etc.,  tome  2,  lee.  23.) 

§  3.  But,  in  modern  times,  the  practice  of  a  formal  declara- 
tion to  the  enemy  has  fallen  into  entire  disuse,  the  belligerents 
limiting  themselves  to  a  public  declaration  within  their  own 
territories  and  to  their  own  people.  The  latest  example  of 
a  public  declaration  to  the  enemy,  was  that  of  France  against 
Spain,  at  Brussels,  in  1735,  by  heralds  at  arms,  according  to 
the  forms  observed  during  the  middle  ages.  For  a  long  time, 
however,  writers  on  public  law  were  divided  in  opinion  with 
respect  to  the  propriety  of  the  modern  practice  of  commenc- 
ing war  without  any  formal  declaration  to  the  enemy.  Gro- 
tius,  Puifendorf,  Valin,  Emerigon  and  Vattel,  think  that  such 
declaration  should  be  made,  while  Bynkershoek,  Heniccius, 
and  more  recent  writers,  maintain  that,  although  such  decla- 
ration may  very  properly  be  made,  yet  it  cannot  be  required 
as  a  matter  of  right.  There  is  nothing  in  international  juris- 
prudence, as  now  practiced,  to  render  such  declaration  obli- 
gatory, and  the  present  usage  entirely  dispenses  with  it.  All, 
however,  agree  that  there  should  be  some  manifesto,  declara- 
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tion,  or  publication  made  within  the  territory  of  the  state 
which  declares  the  war,  announcingthe  existence  of  hostilities; 
and  such  manifesto,  or  publication,  usually  sets  forth  the 
motives  for  commencing  the  war.  Some  such  formal  aety 
proceeding  from  the  competent  authority,  seems  necessary 
in  order  to  announce  to  the  people  at  home,  and  to  apprise 
neutral  nations  of,  the  war,  for  their  instruction  and  direction 
in  respect  to  their  intercourse  with  the  enemy.  "  Without 
such  a  declaration,"  says  Wheaton,  "it  might  be  difficult  to 
distinguish,  in  a  treaty  of  peace,  those  acts  which  are  to 
be  accounted  lawful  effects  of  war,  for  those  which  either 
nation  may  consider  as  naked  wrongs,  and  for  which  they 
may,  under  certain  circumstances,  claim  reparation."  More- 
over neutral  states  have  a  right  to  know,  by  some  formal  and 
authoritive  act,  that  hostilities  exist  in  form  as  well  as  in  fact, 
on  account  of  the  interests  of  their  own  subjects,  whose  duties 
and  relations  to  the  belligerents  are  essentially  changed  by 
the  new  condition  of  things.  It  is  not  material  under  what 
form  such  notice  is  given,  whether  by  proclamation,  or  by  a 
mere  act  of  the  legislative  branch  of  the  government.  Thus, 
in  the  war  of  1812,  between  the  United  States  and  Great 
Britain,  hostilities  immediately  commenced  as  soon  as  Con- 
gress had  passed  the  act,  without  waiting  to  communicate 
the  fact  either  to  England  or  to  neutral  states.  [Grotius,  de 
Jut.  Bel.  ac  Pac,^  lib.  3,  cap.  3,  §  5;  Wheaton,  JElem.  Int.  Law, 
pt.  4,  ch.  1,  §  8;  Bynkershoek,  Quaest^Jur.  Pw6.,lib.  3,  cap.  2; 
Huiherforth,  Institutes,  b.  2,  ch.  9,  §§  10,  15 ;  Vatiel,  Droit  des 
Gens,  liv.  3,  ch.  4,  §§  51-56;  Kluber,- Droit  des  Gens,  §§  238, 
239 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  54 ;  Emerigon,  Traiti 
des  Assurances,  ch.  12,  §  35 ;  Heineecius,  Elementa  Juris  Nat 
et  Gent,  lib.  2,  §  198;  Hautefeuille,  des  Nations  Neidres,  tit.  3, 
ch.  1 ;  Wildman,  Int.  Law,  vol.  2,  pp.  5-8 ;  Poison,  Law  of 
Nations,  sec.  6 ;  Phillimore,  on  Int.  Law,  vol.  3,  §§  51,  et  seq. ; 
The  Noyade,  4  Roh.  Rep.,  p.  253;  The  Eliza  Ann,  1  Dod  Rejp, 
p.  247 ;  Chitty,  Law  of  Nations,  pp.  28,  et  seq. ;  Manning,  Lam 
of  Nations,  p.  119;  Ortolan,  Diplomatic  de  la  Mer,  tome  2,  liv.  3, 
ch.  1 ;  Rayneval,  Inst,  du  Droit  Nat.,  etc.,  liv.  3,  ch.  3 ;  Garden^ 
de  Diplomaiie,  liv.  6,  §  6 ;  Bello,  Derecho  Internacional,  pt.  2, 
cap.  1,  §  4 ;  Heffter,  Droit  International,  §§  119-121 ;  Burla- 
rnaqui.  Droit,  de  la  Nat.  et  des  Gens,  tome  5,  pt,  4,  ch.  4;  De 
Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §§  3,  4.) 
as 
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§  4.  N'otwithstanding  a  very  general  accordance,  in  modern 
wars,  with  the  doctrine  of  unilateral  declaration,  there  are 
quite  a  number  of  instances  where  wars  between  the  most 
civilized  nations  have  been  commenced  and  carried  on  with- 
out a  formal  declaration  of  any  kind.     But  these  instances 
have  generally  resulted  from  peculiar  circumstances,  which 
rendered,  or  seemed  to  render,  a  public  declaration  unneces- 
sary or  inconvenient ;  they  are,  therefore,  exceptions  to  the 
general  rule  established  by  modern  usage.    Thus,  the  war  of 
1846,  between  the  United  States  and  Mexico,  was  commenced 
by  a  conflict  of  armed  forces  on  the  disputed  territory,  and 
without  any  declaration  on  either  side.    The  congress  of  the 
United  States  immediately  passed  an   act  recognizing   the 
existence  of  the  war.      The  war  of  1792,  between  France 
and  Great  Britain,  was  preceded  by  no  formal  declaration ; 
the   British   ambassador  was  withdrawn,    and   the  French 
ambassador  dismissed,  whereupon  the  National  Assembly  of 
France  passed  a  vote  of  war  and  the  seizure  of  British  prop- 
erty.   Phillimore  deems  this  proceeding  to  have  been  "per- 
fectly justifiable  in  point  of  form,''   So,  also,  the  war  of  1778, 
between  the  same  powers,  was  commenced  without  any  for- 
mal declaration  on  either  side,  the  treaty  of  alliance  between 
France  and  the  revolted  English  colonies  of  Is'orth  America, 
being  deemed,  in  itself,  sufficient  to  justify  hostilities  on  the 
part  of  Great  Britain.     History  aflbrds  other  examples  of 
the  same  kind.     Even  admitting  the  views  of  Hautefeuille, 
that  such  wars  are  violations  of  the  law  of  nations,  so  far  as 
concerns  the  failure  to  make  a  formal  declaration,  it  will 
hardly  be  contended  that  all  the  belligerent  acts  of  the  parties, 
during  the  continuance  of  the  war,  are,  of  consequence,  illegal, 
and  violations  of  international  jurisprudence.     It  is,  there- 
fore, necessary  to  fix  a  time  when  the  war  is  to  be  regarded 
as  regular  or  formal.     This  is  no  easy  matter,  diflerent  solu- 
tions of  the  question  have  been  proposed,  the  most  sensible 
of  which  is  the  rule  that,  in  such  cases,  the  legitimate  conse- 
quences of  war  fiow  directly  from  the  state  of  public  hostili- 
ties, and  that  the  effects  which  the  voluntary  law  of  nations 
attributes  to  solemn  war  date,  with  respect  to  belligerent 
rights,  from  the  commencement  of  such  hostilities,  and,  with 
respect  to  neutral  duties,  from  an  official  announcement,  or 
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a  positive  knowledge  of  the  existence  of  the  war.  {Bello, 
Derecho  Internacional,  pt.  2,  cap.  1,  §  4 ;  Heffter,  Droit  Interna- 
iional,  §§  119-121 ;  Eiquelme,  Derecho  Fub.  Int.,  lib.  1,  tit.  1, 
cap.  9 ;  Hautefeuille,  Des  Nations  Neutres,  tit.  3,  ch.  1 ;  Whea- 
ton,  JElem.  Int.  Law,  pt.  4,  ch.  1,  §  8;  Kent,  Com.  on  Am. 
Law,  vol.  1,  p.  ^^;  Phillimore,  On  Int.  Law,  vol.  3,  §§  51,  et 
seq. ;  Wildman,  On  Int.  Law,  vol.  2,  pp.  5-8 ;  Manning,  Law 
of  Nations,  p.  120 ;  Moser,  Versuch,  etc.,  b.  18,  cap.  2,  §  4 ; 
De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  4 ;  The  Eliza  Ann, 
1  Dod.  Rep.,  p.  247.) 

§  5.  Declarations  of  war  may  be  either  absolute  or  condi- 
tional. Hostilities  result  at  once  from  the  former,  and  the 
two  nations  are  regarded  as  belligerents  from  the  date  of  the 
declaration.  But  the  demand  of  the  one  power  upon  the 
other  may  be  accompanied  by  a  notification  that  hostilities 
will  be  commenced  unless  satisfaction  upon  some  matter 
specified  be  obtained  immediately,  or  within  a  certain  lim- 
ited time.  In  this  case  the  war  dates  from  the  commence- 
ment of  hostilities.  Sometimes,  however,  it  is  very  difficult, 
in  such  cases,  to  ^:^  the  exact  point  where  belligerent  rights 
begin,  and  when  the  duties  of  neutrals,  and  the  obligations 
of  subjects,  incident  to  the  new  relations  of  the  two  states, 
have  commenced.  The  rule  given  in  the  preceding  para- 
graph applies  also  to  cases  of  conditional  declaration.  ( Gro- 
tius,  de  Jur.  Bel  ac  Pac,  lib.  3,  cap.  3,  §  7 ;  Vattel,  Droit  des 
Gens,  lib.  3,  ch.  4,  §  53;  Emerigon,  Traite  des  Assurances,  ch. 
12.  sec.  25,  §  4 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  1,  §  4 ; 
The  Success,  1  Dod.  Rep.,  p.  133;  Ortolan,  Diplomatic  de  la 
Mer,  tome  2,  liv.  3,  ch.  1 ;  Heffier,  Droit  International,  §§  120, 
121 ;  De  Felice,  Droit  de  la  Nat,  etc.,  tome  2,  lee.  23.) 

§  6.  If  the  enemy,  says  Vattel,  on  either  declaration  ofi^ers 
equitable  conditions  of  peace,  the  war  is  to  be  suspended, 
for  whenever  justice  is  done  all  right  of  employing  force  is 
superseded.  To  these  offers,  however,  are  to  be  added  good 
and  suflicient  securities,  for  we  are  under  no  obligations  to 
suffer  ourselves  to  be  amused  by  empty  proposals.  More- 
over, we  have  a  right  to  demand  security,  not  only  for  the 
principal  objects  for  which  hostilities  were  declared,  but  also 
for  the  expenses  incurred  in  making  preparations  for  the 
war.     The  nature  of  this  security  will  depend  upon  the  pecu- 

23* 
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liar  circumstances  of  the  case,  or  the  confidence  we  are  wil- 
ling to  repose  in  the  word  of  the  enemy.  If  the  war  was 
declared  for  the  recovery  of  territory  unjustly  withheld  from 
lis,  its  immediate  surrender  would  satisfy  the  main  object  of 
the  declaration.  ( Vattel,  Droit  des  Gens,  liv.  3,  ch.  4,  §  54 ; 
Ortolan,  Dijplomatie  de  la  Mer,  tome  2,  liv.  3,  ch.  1 ;  Biquelme, 
Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  9.) 

§  7.  Although  Vattel  strenuously  insists  upon  the  ancient 
rule,  that  the  declaration  of  war  must,  in  general,  be  commu- 
nicated to  the  state  against  which  it  is  made,  he  makes  the 
case  of  a  war  strictly  defensive  an  exception.  He  who  is 
attacked,  he  says,  and  wages  only  a  defensive  war,  need  not 
make  a  formal  declaration,  as  the  state  of  war  is  sufficiently 
determined  by  the  declaration  or  conduct  of  the  enemy. 
!N'evertheless,  the  nation  which  is  attacked  seldom  omits  to 
make  such  declaration,  either  from  a  sense  of  its  own  dig- 
nity, or  for  the  information  of  its  own  subjects  and  of  neu- 
tral states.  It  has  already  been  shown  that  modern  usage 
does  not  absolutely  require  a  formal  declaration  in  any  case, 
ex  debiio  justitiae  inter  gentes,  although  some  public  act,  recog- 
nizing the  existence  of  the  war,  may  be  required  by  public  or 
municipal  law,  in  order  to  determine  the  duties  and  relations 
of  the  subjects  of  the  belligerents.  Such  recognition  seems 
as  necessary  in  a  defensive  as  in  an  offensive  war.  Thus, 
when  Sweden,  in  1812,  had  declared  war  against  Great 
Britain,  and  the  British  government  had  neither  issued  a 
counter-declaration  nor  caused  any  official  declaration  to  be 
made  to  its  own  subjects,  Sir  William  Scott  said  it  might  be 
a  question  of  nicety  to  determine  hoAV  far  the  Swedish  pro- 
clamation "would  affect  the  rights  of  British  subjects  to  carry 
on  their  accustomed  intercourse  with  the  ports  of  Sweden." 
( Vattel,  Droit  des  Gens,  liv.  3,  ch.  4,  §  57 ;  Kent,  Com.  on  Am. 
Law,  vol.  1,  p.  55 ;  The  Success,  1  Dod.  Bep.,  p.  133 ;  Philli- 
more,  on  Int.  Law,  vol.  3,  §  66  ;  Garden,  De  Diplomatic,  liv.  6^ 
§  6 ;  Wildman,  Int.  Law,  vol.  2,  pp.  5-8  ;  Heffter,  Droit  Inter- 
national, §  120  ;  Bello,  Derecho,  Intemacional,  pt.  2,  cap.  1,  §  4 ; 
Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  9 ;  De  Cassy, 
Droit  Maritime,  lib.  1,  tit.  3,  §  4.)  "''$^ 

§  8.  A  war  duly  declared,  or  officially  recognized,  is  not 
merely  a  contest  between  the  governments  of  the  hostile 
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states  in  their  political  character  or  capacity ;  on  the  con- 
trary, its  first  eflect  is  to  place  every  individual  of  the  one 
state  in  legal  hostility  to  every  individual  of  which  the  other 
is  composed,  and  these  individuals  retain  the  legal  character 
of  enemies,  in  whatever  country  they  may  be  found.  In  the 
next  place,  all  the  property  of  the  one  state,  and  of  each  of  its 
citizens,  is  deemed  hostile  with  respect  to  the  opposing 
belligerent.  Very  important  consequences,  as  to  the  rights 
of  persons  and  property,  are  deducible  from  these  principles. 
We  here  allude  only  to  the  general  doctrine  of  the  effects  of 
a  declaration  of  war ;  the  limitations  and  modifications  of 
this  doctrine,  by  usage  and  constitutional  law,  will  be  dis- 
cussed in  another  place.  [Wheaion,  Elem.  Int.  Law,  ^t.  4, 
ch.  1,  §  13 ;  Vaitel,  Droit  des  Gens,  liv.  3,  ch.  5,  §  70 ;  The 
Hoop,  1  Rob.  Hep.,  p.  198 ;  Manning,  Law  of  Nations,  p.  122 ; 
Kent,  Com.  on  Am.  Law,  vol.  1,  p.  ^^ ;  Phillimore,  On  Int. 
Law,  vol.  3,  §  67;  Bynkershoek,  Quaesi.  Jur.  Pub.,  lib.  1, 
cap.  3 ;  Wildman,  Int.  Law,  vol.  2,  pp.  8-10 ;  Heffter,  Droit 
International,  §  122 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  GenSy 
tome  5,  pt.  4,  ch.  4.) 

§  9.  One  of  the  immediate  and  important  consequences  of 
this  principle,  which  has  been  fully  confirmed  by  the  usages 
of  modern  warfare,  and  by  the  decisions  of  the  judicial  tribu- 
nals of  Europe  and  the  United  States,  is,  that  a  declaration, 
or  recognition  of  war,  effects  an  absolute  interruption  and 
interdiction  of  all  commercial  intercourse  and  dealings 
between  the  subjects  of  the  two  countries.  The  idea,  says 
Kent,  that  any  commercial  intercourse,  or  pacific  dealing,  can 
lawfully  subsist  between  the  people  of  the  powers  at  war, 
except  under  the  clear  and  express  sanction  of  the  govern- 
ment, and  without  a  special  license,  is  utterly  inconsistent 
with  the  duties  growing  out  of  a  state  of  war.  It  is  a  well 
settled  doctrine,  in  the  English  courts,  and  with  the  English 
jurists,  that  there  cannot  exist,  at  the  same  time,  a  war  of 
arms  and  a  peace  of  commerce.  The  war  puts  an  end  at  once 
to  all  dealings  and  all  communications  with  each  other.  This 
is  equally  the  doctrine  of  all  the  authoritative  writers  on  the  law 
of  nations,  and  of  the  maritime  ordinances  of  all  the  great  pow- 
ers of  Europe.  It  was  frequently  so  decided  by  the  congress 
of  the  United  States,  during  the  revolutionary  war,  and,  again, 
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by  the  supreme  court  of  the  Unied  States  during  the  war  of 
1812.  This  doctrine  renders  null  and  void  all  contracts  with 
the  enemy  during  the  war ;  it  makes  illegal  the  insurance  of 
enemy's  property,  prohibits  the  drawiugof  bills  of  exchange, 
by  an  alien  enemy  on  a  subject  of  the  adverse  government, 
the  purchase  of  bills  on  the  enemy's  country,  or  the  remission 
and  deposit  of  funds  there,  and  the  remission  of  money  or 
bills  to  subjects  of  the  enemy.  All  endeavors  at  trade  with 
the  enemy,  by  the  intervention  of  third  persons,  or  by  part- 
nerships, are  equally  forbidden,  and  no  artifice  can  legalize 
any  trade,  communication,  or  contract  of  whatsoever  charac- 
ter, without  the  express  permission  of  the  government.  The 
subjects  of  the  belligerent  states  cannot  commence  or  carry 
on  any  correspondence  or  business  together,  and  all  commer- 
cial partnerships,  existing  between  the  subjects  of  the  two  par- 
ties prior  to  the  war,  are  dissolved  by  the  mere  force  and  act 
of  the  war  itself;  though  other  contracts,  existing  prior  to 
the  war,  are  not  extinguished,  but  the  remedy  is  only  sus- 
pended, and  this  from  the  inability  of  an  alien  enemy  to  sue, 
or  to  sustain,  in  the  language  of  the  civilians,  2i  persona  standi 
in  judicio.  {Kent,  Com,  on  Am.  Law,  vol.  1,  pp.  ^Q,  68 ; 
Wheaton.  On  Captures,  pp.  220-223  ;  Phillimore,  On  Int.  Law, 
vol.  3,  §  70  ;  Bynkershoek,  Quaesi  Jar.  Pub.,  lib.  1,  cap.  3 ; 
Wheat07i,  Elem.  Int.  Law,  pt.  4,  ch.  1,  §§  13,  15 ;  The  Indian 
Chief,  3  Rob.  Rep.,  p.  22 ;  ThePieter,  4  Rob.,  Rep.  p.  49;  The 
Franklin,  6  Rob.  Rep.,  p.  127  ;  The  Joseph,  8  Cranch.  Rep.,  pp. 
451,  455 ;  Chitty,  Law  of  Nations,  pp.  2,  3 ;  Manning,  Law  of 
Nations,  pp.  122,  123  ;  Wildman,  Int.  Law,  vol.  2,  pp.  8-10 ; 
B^ffter,  Droit  International,  §§  122,  128 ;  The  Hoop,  1  Rob. 
Rep.,  p.  196 ;  The  Rapid,  8  Cranch.  Rep.,  p.  155.) 

§10.  "This  strict  rule,"  says  Kent,  "has  been  carried  so 
far  in  the  British  admiralty,  as  to  prohibit  a  remittance  of 
supplies  even  to  a  British  colony  during  its  temporary  sub- 
jection to  the  enemy,  and  when  the  colony  was  under  the 
necessity  of  supplies,  and  was  only  partially  and  imperfectly 
supplied  by  the  enemy.  The  same  interdiction  of  trade 
applies  to  ships  of  truce,  or  cartel  ships,  which  are  a  species 
of  neutral  navigation,  intended  for  the  recovery  of  the  liberty 
of  prisoners  of  war.  Such  a  special  and  limited  intercourse 
is  dictated  by  policy  and  humanity,  and  it  is  indispensible 
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that  it  be  conducted  with  the  most  exact  and  exclusive  atten- 
tion to  the  original  purpose,  as  being  the  only  condition 
upon  which  the  intercourse  can  be  tolerated.  All  trade, 
therefore,  by  means  of  such  vessels,  is  unlawful,  without  the 
express  consent  of  both  the  governments  concerned."  A 
case  occurred  during  the  war  of  1812,  between  the  United 
States  and  Great  Britain,  and  was  decided  by  the  American 
courts,  showing  the  rigor  of  this  rule  of  non-intercourse.  A 
citizen  of  the  United  States  had  purchased  a  quantity  of 
goods  within  British  territory,  a  long  time  previous  to  the 
declaration  of  hostilities,  and  had  deposited  them  on  an 
island  near  the  frontier ;  upon  the  declaration  of  war,  his 
agents  hired  a  vessel  to  proceed  to  the  place  o±  deposite  and 
bring  away  the  goods ;  but,  on  her  return,  she  was  captured, 
and,  with  her  cargo,  condemned  as  a  prize  of  war.  {Chitti/, 
Law  of  Nations,  pp.  6,  7 ;  Kent,  Com.  on  Am.  Lav:,  vol.  1,  p. 
66  ;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  1,  §  13 ;  The  Rapid, 
8  Cranch.  Rep.,  p.  155 ;  Potts  v.  Bell,  8  Term  Rep.,  p.  548 ; 
The  Venus,  4  Rob.  Rep.,  p.  355 ;  Ihe  Carolina,  6  Rob.  Rep., 
p.  336 ;  The  Bella  Guiditta,  cited,  1  Rob.  Rep.,  p.  147.) 

§  11.  The  only  exceptions  to  this  strict  and  rigorous  rule 
of  international  jurisprudence,  are  "contracts  of  necessity, 
founded  on  a  state  of  war,  and  engendered  by  its  violence." 
All  ransom  bills  come  under  this  exception,  as,  also,  bills  of 
exchange  drawn  by  a  prisoner  in  the  enemy's  country  for 
his  own  subsistence.  In  the  case  of  a  bill  of  exchange  drawn 
upon  England,  by  a  British  prisoner  in  France,  for  his  own 
subsistence,  and  endorsed  to  an  alien  enemy,  the  latter 
was  allowed  to  enforce  it  on  the  return  of  peace.  {Kent,  Com, 
on  Am.  Law,  vol.  1,  p.  68  ;  Wheaton,  Elem.  Int.  Law,  pt.  4, 
ch.  1,  §  15 ;  Bynkershoeh,  Quaest.  Jur.  Pub.,  lib.  1,  cap.  21 ; 
Antoine  v.  Morehead,  6  Taunton  Rep.,  p.  237.) 

§  12.  "It  is  equally  illegal,"  says  Kent,  "for  an  ally  of 
one  of  the  belligerents,  and  who  carries  on  the  war  con- 
jointly, to  have  any  commerce  with  the  enemy.  A  single 
belligerent  may  grant  licenses  to  trade  with  the  enemy,  and 
dilute  and  weaken  his  own  rights  at  pleasure,  but  it  is  other- 
wise when  allied  nations  are  pursuing  a  common  cause.  The 
community  of  interests,  and  object,  and  action,  creates  a 
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mutual  duty  not  to  prejudice  that  joint  interest;  and  it  is  a 
declared  principle  of  the  law  of  nations,  founded  on  very 
clear  and  just  grounds,  that  one  of  the  belligerents  may  seize 
and  inflict  the  penalty  of  forfeiture  on  the  property  of  a  sub- 
ject of  a  co-ally  engaged  in  a  trade  with  a  common  enemy, 
and  thereby  affording  him  aid  and  comfort,  whilst  the  other 
ally   was  carrying   on  a  severe   and  vigorous  warfare.     It 
would  be  contrary  to  the  implied  contract  in  every  such  war- 
like confederacy,  that  neither  of  the  belligerents,  without  the 
other's  consent,  shall  do   anything  to  defeat   the  common 
object."     Wheaton  says  that  no  subject  of  an  ally  can  trade 
with  the  common  enemy  in  a  conjoint  war,  without  being 
liable  to  the  forfeiture,  in  the  prize  courts  of  an  ally,  of  his 
property  engaged  in  such  trade.     And  that,  as  the  rule  with 
respect  to  the  subjects  of  the  belligerent  state  can  be  relaxed 
only  by  the  permission  of  the  sovereign  power  of  the  state? 
so  the  rule,  with  respect  to  the  subjects  of  allies,  can  be  relaxed 
only  by  the  permission  of  the  allied  nations,  according  to 
their  mutual  agreement.     {Kent,   Com.  on  Am.  Law,  vol.  1 
p.  69  ;    Wheaion,  Mem.  Int.  Law,  pt.  4,  ch.  1,  §  14 ;   The  Nep 
tunus,  6  Bob.  Rep.,  p.  403  ;   Ihe  Noyade,  4  Rob.  Rep.,  p.  251 
PhilUmore,  On  Int.  Lavj,  vol.  3,  §§  67,  73 ;  Bynkershoek,  Quaest 
Jiir.  Pub.,  lib.  1,  cap.  15 ;   Chiiiy,  Laiv  of  Nations,  pp.  11,  12 
Heffier,  Droit  International,  §§  120-123.) 

§  13.  One  of  the  immediate  consequences  of  the  position  in 
which  the  citizens  and  subjects  of  belligerent  states  are 
placed  by  the  declaration  of  war,  is,  that  all  the  subjects  of 
one  of  the  hostile  powers,  within  the  territory  of  the  other, 
are  liable  to  be  seized  and  retained  as  prisoners  of  war.  But 
this  extreme  right,  founded  on  the  positive  law  of  nations, 
has  been  stripped  of  much  of  its  rigor  in  modern  warfare,  by 
the  milder  rules  resulting  from  the  usage  of  nations,  the  stipu- 
lations of  treaties,  and  the  municipal  laws  and  ordinances  of 
particular  states.  These  affect,  more  or  less,  the  exercise  of 
this  extreme  right  of  war ;  but  the  right  itself  still  remains, 
and  may,  under  certain  circumstances,  be  enforced,  at  the 
discretion  of  the  belligerent.  Bynkershoek  mentions  several 
instances  arising  in  the  seventeenth,  and  one  as  early  as  the 
fifteenth  century,  of  stipulations  in  treaties  allowing  foreign 
subjects  a  reasonable  time  to  withdraw  with  their  effects. 
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Such  stipulations,  says  Kent,  have  now  become  an  established 
formula  in  commercial  treaties.  Emerigon  considers  such 
treaties  as  an  affirmance  of  common  right,  or  the  public  law 
of  Europe.  Vattel  also  says,  that  the  sovereign  who  declares 
war  cannot  detain  those  subjects  of  the  enemy  who  are  within 
his  dominions,  at  the  time  of  such  declaration,  and  that  they 
are  to  be  allowed  a  reasonable  time  to  withdraw,  because, 
by  permitting  them  to  enter  his  territories,  he  tacitly  prom- 
ised them  protection,  and  security  for  their  return.  The  cur- 
rent of  opinion,  however,  is  in  favor  of  the  doctrine  that  the 
general  right  still  exists  as  a  rule  of  law,  though  its  exercise 
has  been  limited  and  modified  by  usage  and  conventional 
law,  and  by  municipal  ordinances  and  regulations.  [lient, 
Com.  on  Am.  Law,  vol.  1,  p.  56;  Grotius,  De  Jur.  Bel.  ac  Pac, 
lib.  3,  cap.  9,  §  4 ;  Vatiel,  Droit  des  Gens,  liv.  3,  ch.  4,  §  63 ; 
Mahly,  Le  Droit  Public,  Oeuvres,  tome  4,  p.  334 ;  Phillimore,  On 
Int.  Law,  vol.  3,  §  75 ;  Wildman,  Int.  Law,  vol.  2,  p.  12 ;  Bur- 
lamaqui.  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  6 ; 
Emerigon,  Traite  des  Assurances,  ch.  12,  sec.  35 ;  Azuni,  Droit 
Maritime,  pt.  2,  ch.  4,  art.  2,  §  7 ;  Bynker shock,  Quaest.  Jur. 
Pub.,  cap.  2,  §  7 ;  Manning,  Laiv  of  Nations,  pp.  124,  125 ; 
De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  23 ;  Bello,  Derecho 
Internacional,  pt.  2,  cap.  2,  §  2 ;  Heffter,  Droit  International, 
§§  122,  126;  Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap. 
10 ;  De  Cussy,  Droit  Maritime,  liv.  2,  ch.  6.) 

§  14.  In  England  it  was  provided  by  magna  charta,  that  upon 
the  breaking  out  of  Avar,  foreign  merchants  found  in  England, 
and  belonging  to  the  country  of  the  enemy,  should  be 
attached,  "  without  harm  to  body  or  goods,"  until  it  be 
known  how  English  merchants  were  treated  by  the  enemy. 
By  the  statute  of  27  Edward  III.,  17,  foreigners  were  to 
have  convenient  warning  of  forty  days,  by  proclamation, 
to  depart  the  realm  with  their  goods.  The  act  of  congress 
of  July  6th,  1798,  authorized  the  President,  in  case  of 
war,  to  direct  the  conduct  to  be  observed  toward  subjects 
of  the  hostile  nation,  being  aliens  and  within  the  United 
States,  and  in  what  case,  and  upon  what  security  their 
residence  should  be  permitted;  and  it  declared,  in  refer- 
ence to  those  who  were  to  depart,  that  they  should  be 
allowed  such  reasonable  time  as  might  be  consistent  with 
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the  public  safety,  and  according  to  the  dictates  of  humanity 
and  national  hospitality,  ^'for  the  recovery,  disposal,  and 
removal  of  their  goods  and  effects,  and  for  their  departure." 
By  the  Spanish  decree  of  February,  1829,  making  Cadiz  a 
free  port,  it  was  declared  that,  in  the  event  of  war,  foreigners 
who  had  established  themselves  there  for  the  purpose  of 
commerce,  and  becoming  alien  enemies  by  means  of  the 
war,  were  to  be  allowed  a  proper  time  to  withdraw,  and  their 
property  was  not  to  be  subject  to  sequestration.  Other 
nations  have  made  similar  decrees  and  ordinances,  substitut- 
ing a  milder  rule  than  the  ancient  and  sterner  doctrine  of 
international  law;  but,  however  strong  the  current  of  mod- 
ern authority  in  favor  of  the  milder  principle,  neverthe- 
less, the  ancient  and  stricter  rule  must  still  be  regarded  as 
the  law  of  nations ;  and  such  has  been  the  decision  of  the 
supreme  court  of  the  United  States.  There,  however,  should 
be  a  very  strong  case  in  order  to  justify  the  exercise  of  this 
extreme  right,  as  the  spirit  of  the  age  is  decidedly  against  it. 
At  the  opening  of  the  war  of  1803,  between  France  and 
Great  Britain,  ISTapoleon  made  prisoners  of  all  English  sub- 
jects traveling  in  France.  The  pretext  for  this  exercise  of 
the  extreme  right  of  war,  was  the  capture  of  French  vessels 
in  the  bay  of  Audiere  by  the  English  prior  to  the  declara- 
tion of  war,  and  other  violations  of  maritime  law.  The  law 
of  retaliation  would  hardly  seem  to  require,  or  even  to  justify, 
a  resort  to  means  so  unusual  and  odious,  although  within 
the  extreme  limits  fixed  by  the  ancient  and  severer  rules  of 
war.  [Kent,  Com.  on  Am,  Law,  vol.  1,  pp.  57-5^ ;  Vattel^ 
Droit  des  Gens,  liv.  3,  ch.  4,  §  63 ;  Masse,  Droit  Comm.,  liv.  2, 
tit.  1,  ch.  2,  §§  1,  2 ;  Hautefeuille,  Droit  des  Nations,  tome  3,  p. 
267 ;  Alison,  History  of  Europe,  first  series,  vol.  2,  p.  270 ; 
Thiers,  Hist,  du  Con,  et  de  r Umpire,  liv.  17 ;  Las  Cases, 
Memoir es  de  Napoleon,  vol.  7,  pp.  32,  33 ;  Manning,  Law  of 
Nations,  pp.  125,  126  ;  U.  S.  Statutes  at  Large,  vol.  1,  p.  577  ; 
Bello,  Derecho  Internacional,  pt.  2,  cap.  2,  §  2 ;  Heffter,  Droit 
International,  §  126.) 

§  15.  What  we  have  said  of  the  detention  of  the  enemy's 
person,  also  holds  good  with  respect  to  the  right  to  sieze  and 
confiscate  all  enemy's  property  found  within  our  territory  at 
the  commencement  of  hostilities.   In  former  times,  this  right 
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was  exercised  with  great  rigor,  but  it  has  now  become  an 
established,  though  not  inflexible,  rule  of  international  law, 
that  such  property  is  not  liable  to  confiscation  as  a  prize  of 
war.  This  rule,  says  chief  justice  Marshall,  "like  other  pre- 
cepts of  morality,  of  humanity,  and  even  of  wisdom,  is 
addressed  to  the  judgement  of  the  sovereign — it  is  a  guide 
which  he  follows  or  abandons  at  his  will ;  and,  although  it 
cannot  be  disregarded  by  him  without  obloquy,  yQt  it  may 
be  disregarded.  It  is  not  an  immutable  rule  of  law,  but 
depends  on  political  considerations,  which  may  continually 
vary."  The  supreme  court  of  the  United  States  has  decided 
that  we  have  a  right  to  seize  and  confiscate  all  goods  of  the 
enemy  found  in  the  country,  and  all  vessels  and  cargoes  found 
afloat  in  our  ports,  at  the  commencement  of  hostilities ;  but 
that  this  right  was  vested  in  congress,  and,  until  some  statute, 
directly  applying  to  the  subject,  be  parsed,  the  courts  could 
not  condemn  such  property ;  that  it  would  continue  under 
the  protection  of  the  law,  and  might  be  claimed  by  the 
owner  on  the  restoration  of  peace.  We  have  already  stated 
the  ancient  law  of  England  which  prescribes  that,  at  the 
commencement  of  a  war,  the  enemy's  merchants,  with  their 
goods,  were  to  be  treated  precisely  as  the  English  mer- 
chants, with  their  goods,  were  treated  in  the  enemy's  country. 
But  the  modern  practice  of  Great  Britain  has  been  far  less 
liberal.  "In  the  recent  maritime  wars  commenced  in  that 
country,"  says  Wheaton,  "it  has  been  the  constant  usage  to 
seize  and  condemn,  as  droits  of  admiralit}^,  the  property  of 
the  enemy  found  in  its  ports  at  the  breaking  out  of  hostili- 
ties, and  this  practice  does  not  appear  to  have  been  influ- 
enced by  the  corresponding  conduct  of  the  enemy  in  that 
respect."  The  English  text-writers,  down  to  the  beginning 
of  the  recent  war  with  Russia,  continued  to  maintain  the 
existence  of  the  right  to  seize  and  condemn,  not  only  as 
a  general  right  of  war,  but  as  one  which  could  be  exercised 
by  the  crown,  without  any  express  act  of  parliament  to  sanc- 
tion it.  ( Wheaton^  Elem.  Int.  Law,  pt.  4,  ch.  1,  §  11 ;  Kent, 
Com.  on  Am.  Law,  vol.  1,  p.  59;  Brown  v.  The  United  States^ 
8  Cranch.  Rep.,  pp.  123-129;  Manning,  Law  of  Nations,  pp. 
124-129 ;  Klaber,  Droit  des  Gens,  §§  250-252 ;  Moser,  Versuch, 
etc.,  b.  9,  §§  49-60;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  4,  §  63; 


3g4  International  Law. 

ch.  5,  §§  76,  77 ;  D^  Felice,  Droit  de  la  Nature,  etc.,  tome  2, 
lee.  26 ;  JBello,  Derecho  Internacional,  pt.  2,  cap.  2,  §  2 ;  Heffter, 
Droit  International,  §  126 ;  De  Cussy,  Droit  Maritime,  liv.  1, 
tit.  3,  §  6.) 

§  16.  On  the  declaration  of  a  war  between  the  Ottoman 
Porte  and  Russia,  in  October,  1853,  a  notice  was  issued  by 
the  latter  government  to  the  effect  that,  as  the  Porte  had  not 
imposed  an  embargo  on  Russian  vessels  in  its  ports,  etc.,  the 
Russian  government,  on  its  part,  grants  liberty  to  Turkish 
vessels  in  its  ports  to  return  to  their  destination  till  the  10th 
(22d)  of  I^ovember.  After  the  declaration  of  hostilities  by 
France  and  England  against  Russia,  similar  declarations 
were  made  by  these  powers.  That  of  France,  dated  March 
27th,  1854,  declares:  "Article  one.  Six  weeks  from  the  pre- 
sent date  are  granted  to  Russian  ships  of  commerce  to  quit 
the  ports  of  France.  Those  Russian  ships  which  are  not 
actually  in  our  ports,  or  which  may  have  left  the  ports  of 
Russia  previously  to  the  declaration  of  war,  may  enter  into 
French  ports,  and  remain  there  for  the  completion  of  their 
cargoes,  until  the  9th  of  May,  inclusive."  The  declaration 
of  England,  to  the  same  efiect,  was  dated  March  29th,  1854. 
Still  further  indulgences  were  afterward  declared  to  Russian 
vessels,  which  had  sailed  prior  to  May  15th,  1854,  for  English 
and  French  ports.  Russia  allowed  English  and  French  ves- 
sels six  weeks  from  the  25th  of  April,  1854,  to  take  on  board 
their  cargoes  and  sail  from  Russian  ports  in  the  Black  sea, 
the  sea  of  AzoiF,  and  the  Baltic,  and  six  weeks  from  the  opening 
of  navigation,  to  leave  the  ports  of  the  White  sea.  {Wheaion, 
Mem.  Int.  Law,  pt.  4,  ch.  1,  §  12,  note  by  Lawrence ;  Paris 
Moniteur,  March  28th,  1854;  London  Gazette,  18th  April,  1854; 
Cong.  Doc,  33  Cong.,  H.  B,  E'o.  103,  p.  5;  Circulaire  du 
Ministre  dela  Marine,  Annuaire,  etc.,  1853-4,  app.  5,  pp.  913, 926, 
928;  Ortolan,  Diplomatic  de  la  Mer,  tome  2,  appen.;  Pistoye 
et  Duverdy,  et  Traite  des  Prises,  tome  2,  appen. ;  De  Cussy, 
Droit  Maritime  liv.  2,  ch.  28.) 

§  17.  Debts  contracted  before  the  declaration  of  war,  and 
owing  by  one  belligerent,  or  its  allies,  to  the  enemy,  are  neces- 
sarily merged  in  the  war,  and  must  abide  the  issue  of  the 
contest,  or  rather  the  stipulations  of  the  treaty  of  peace  by 
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which  it  is  terminated.  Formerly  debts  contracted  in  time 
of  peace,  and  owing  bj  the  belligerent  state,  or  its  subjects, 
to  the  subjects  of  the  enemy,  were  also  regarded  as  annulled 
or  confiscated  by  the  declaration  of  war.  This  doctrine  is 
fully  recognized  in  the  writings  of  Cicero,  Grotius,  Puffen- 
dorjff,  Bynkershoek,  and  others.  But,  according  to  Vattel, 
the  rigor  of  this  rule  was  afterwards  relaxed,  and  the  opposite 
custom  grew^  up  in  its  place,  which  has  now  become  so  gene- 
ral throughout  Europe,  that  the  sovereign  who  should 
enforce  the  former  rule,  would  be  regarded  as  violating  good 
faith  ;  for  strangers  trusted  his  government  or  subjects  only 
from  the  firm  persuasion  that  the  modern  custom  would  be 
observed.  Emerigon  and  Martens  advocate  the  same  doctrine. 
The  question  is  also  most  ably  discussed  by  Hamilton  in  the 
numbers  of  Camillus,  published  in  1795. 

The  supreme  court  of  the  United  States  has  decided  that 
the  right,  siricti  jure,  still  exists  as  a  settled  and  undoubted 
right  of  war  recognized  by  the  law  of  nations,  although  it 
was,  at  the  same  time,  admitted  to  be  the  universal  practice 
at  present  to  forbear  to  seize  and  confiscate  debts  and  credits, 
as  also  to  seize  and  confiscate  enemy's  tangible  property 
found  in  the  country  at  the  opening  of  the  war.  The  court 
would  not  confiscate  without  an  act  of  the  legislative  power 
declaring  its  will  that  such  property  should  be  condemned. 
Mr.  Justice  Story  dissented  in  a  most  able  and  learned  opin- 
ion. Mr.  Phillimore  makes  a  distinction  between  debts  due 
from  the  state,  in  its  corporate  capacity,  to  individuals, — 
money  invested  in  the  public  funds  and  the  like, — and  pri- 
vate debts  of  individuals  of  the  one  state  to  individuals  of 
the  other.  While  admitting  that  private  debts  may  be  con- 
fiscated, stricti  jure,  although  modern  custom  is  opposed  to 
the  exercise  of  that  right,  he  says  that  the  opinion  of  Yattel, 
Emerigon  and  Martens,  against  the  lawfulness  of  confiscating 
those  due  from  the  state  to  enemy's  subjects,  "  now  may  hap- 
pily be  said  to  have  no  gainsayers."  Wildman  says:  "It 
will  not  be  easy  to  find  an  instance  where  a  prince  has 
thought  fit  to  make  reprisals  upon  a  debt  due  from  himself 
to  private  men  ;  there  is  a  confidence  that  this  will  not  be 
done.  A  private  man  lends  money  to  a  prince  upon  the  faith 
of  an  engagement  of  honor,  because  he  cannot  be  compelled, 
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like  other  men,  in  an  adverse  way  in  a  court  of  justice.  So 
scrupulously  did  England,  France  and  Spain  adhere  to  this 
public  faith,  that  during  war  they  suffered  no  inquiry  to  be 
made  whether  any  part  of  the  public  debts  was  due  to  sub- 
jects of  the  enemy,  though  it  is  certain  many  English  had 
money  in  the  French  funds,  and  many  French  had  money  in 
ours."  With  respect  to  the  confiscation  of  private  debts,  the 
same  author  considers  that  the  rigid  rule  of  Grotius  and  Byn- 
kershoek  has  been  more  or  less  mitigated  by  the  wise  and 
humane  practice  of  modern  times.  "By  the  34  George  3,  c. 
79,"  he  says,  ''the  transmission  of  money  due  to  the  enemy 
was  prevented ;  the  money  itself  was  called  in,  secured,  and 
kept  for  those  to  whom  it  was  due,  until  the  return  of  peace 
should  enable  them  to  receive  it."  ( Wildman,  Int.  Law,  vol.  2, 
pp.  10,  11 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  62  ;  Wheaion, 
Mem.  Int.  Laiv,  pt.  4,  ch.  1,  §  12 ;  Cicero,  de  Off.,  lib.  3,  cap. 
26 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  1,  cap.  1,  §  6  ;  lib.  3, 
cap.  7,  §§  3,  4  ;  Piffendorff,  de  Jur.  Nat.  et  Gent.,  lib.  8,  caps. 
6,  19,  20,  23  ;  Bynkershoek,  Quaest.  Jur.  Pub.,  lib.  1,  cap.  7  ; 
Vatiel,  Droit  des  Gens,  liv.  3,  ch.  5,  §  77 ;  Hamilton,  The  Fed- 
eralist, CamiUus,  Nos.  18  to  23 ;  Brown  v.  The  United  States,  8 
Cranch.  Pep.,  p.  110 ;  Phillimore,  on  Int.  Law,  vol.  3,  §  87-89 ; 
Manning,  Law  of  Nations,  pp.  129-131 ;  Riquelme,  Dereeho 
Pub.  Int.,  lib.  1,  tit.  1,  cap.  9.) 

§  18.  After  a  full  exanination  of  the  authorities  and  deci- 
sions on  this  question.  Chancellor  Kent  says :  "  We  may, 
therefore,  law  it  down  as  a  principle  of  public  law,  so  far  as 
the  same  is  understood  and  declared  by  the  highest  judicial 
authorities  in  this  country,  that  it  rests  in  the  discretion  of  the 
legislature  of  the  union,  by  a  special  law  for  that  purpose,  to 
confiscate  debts  contracted  by  our  citizens,  and  due  to  the 
enemy ;  but,  as  it  is  asserted  by  the  same  authority,  this  right 
is  contrary  to  universal  practice,  and  it  may,  therefore,  well 
be  considered  as  a  naked  and  impolitic  right,  condemned  by 
the  enlightened  conscience  of  modern  times."  On  this  ques- 
tion, Mr.  Wheaton  remarks  •  "  In  respect  to  debts  due  to  an 
enemy,  previously  to  the  commencement  of  hostilities,  the 
law  of  Great  Britian  pursues  a  policy  of  a  more  liberal,  or  at 
least,  of  a  wiser  character,  than  in  respect  to  droits  of  admi- 
ralty.    A  maritime  power,  which  has  an  overwhelming  supe- 
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rioritj,  may  have  an  interest,  or  may  suppose  it  has  an  inter- 
est, in  asserting  the  right  of  confiscating  enemy's  property, 
seized  before  an  actual  declaration  of  war ;  but  a  nation  which, 
by  the  extent  of  its  capital,  must  generally  be  the  creditor  of 
every  other  commercial  country,  can  certainly  have  no  inter- 
est in  confiscating  debts  due  to  an  enemy,  since  that  enemy 
might,  in  almost  every  instance,  retaliate  with  much  more 
injurious  effect.     Hence,  though  the  prerogative  of  confisca- 
ting such  debts,  and  compelling  their  payment  to  the  crown, 
still   theoretically   exists,   it   is  seldom   or   ever  practically 
exerted.     The  right  of  the  original  creditor  to  sue  for  the 
recovery  of  the  debt,  is  not  extinguished;  it  is  only  suspended 
during  the  war,  and  revives  in  full  force  on  the  restoration 
of  peace.     Such,  too,  is  the  law  and  practice  in  the  United 
States.     The  debts  due  by  American  citizens  to  British  sub- 
jects, before  the  war  of  the  revolution,  and  not  actually  con- 
fiscated, were  judicially  considered  as  revived,  together  with 
the  right  to  sue  for  their  recovery  on  the  restoration  of  peace 
between  the  two  countries."     By  the  treaty  of  1794,  between 
the  United  States  and   Great  Britain,  it  was  stipulated  that 
debts  due  from  individuals  of  the  one  nation  to  individuals 
of  the  other,  should  never,  in  any  event  of  war  or  national 
differences,  be  sequestrated  or  confiscated.     {Kent,  Com.  on 
Am.  Law,  vol.  1,  p.  Q^ :    Wheaion,  Elem.  Int.  Laiv,  pt.  4,  ch. 
1,  §  12 ;  Martens,  Nouveau  Becueil,  tome  2,  p.   16 ;    Wolf  v. 
Oxholm,  6  Maule  and  Sehvyn's  Bep.,  p.  92;  Brown  v.  llie  United 
States,  8  Cranch.  Bep.,  p.  110 ;   The  State  of  Georgia  v.  Brails- 
ford,  et  at.,  3  Dallas  Bep.,  pp.  4, 5  ;  ex  parte  Boussmaker,  13  Vesey 
Jur.  Bep.,  p.  71;   The  Neustra  Signorade  las  Dolores,  Edwards 
Bep.,  p.  60  ;  Furtade  v.  Bodgers,  3  Bos.  and  Bailer  Bep.,  p.  191 ; 
Ware  v.  Hilton  etal.,  3  Dallas  Bep.,  pp.  199-285.) 

§19.  While  the  English  text-writers  and  jurists  have  con- 
tended for  the  right  to  seize  and  sequestrate  the  property  of 
an  alien  enemy  found  in  British  territory,  at  the  declaration 
of  a  war,  as  a  right  conceded  by  the  law  of  nations,  they 
have  almost  uniformly  denied  the  right  to  confiscate  debts 
due  to  such  enemy,  on  the  ground  that  usage  and  custom 
have  annulled  that  right.  The  distinction  thus  attempted 
to  be  drawn  between  debts  and  other  property  is  not  well 
founded  in  reason  or  authority,  but  has  resulted,  apparently, 
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from  policy  and  interest.  Mr.  Wheaton  gives  several  exam- 
ples of  the  forced  application  of  this  doctrine.  "  On  the 
commencement,"  he  says,  ''of  hostilities  between  France 
and  Great  Britain,  in  1793,  the  former  power  sequestrated 
the  debts  and  other  property  belonging  to  the  subjects  of  her 
enemy,  which  decree  was  retaliated  by  a  countervailing  mea- 
sure on  the  part  of  the  British  government.  By  the  addi- 
tional articles  to  the  treaty  of  peace  between  the  tw^o  powers, 
concluded  at  Paris  in  April,  1814,  the  sequestrations  were 
removed  on  both  sides,  and  commissaries  were  appointed  to 
liquidate  the  claims  of  British  subjects  for  the  value  of  their 
property  unduly  confiscated  by  the  French  authorities,  and 
also  for  the  total  or  partial  loss  of  the  debts  due  to  them, 
or  other  property  unduly  retained  under  sequestration  sub- 
sequent to  1792.  The  engagement,  thus  extorted  from 
France,  may  be  considered  as  a  severe  application  of  the 
rights  of  conquest  to  a  fallen  enemy,  rather  than  a  mea- 
sure of  even-handed  justice,  since  it  does  not  appear  that 
French  property,  seized  in  the  ports  of  Great  Britain  and  at 
sea,  in  anticipation  of  hostilities,  and  subsequently  con- 
demned as  droits  of  admiralty,  were  restored  to  the  original 
owners  under  this  treaty,  on  the  return  of  peace  between  the 
two  countries. "  ( Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  1,  §  12 ; 
Martens,  Nouveau  Becueil,  tome  2,  p.  16 ;  L>e  Cussy,  Droit  Mari- 
time, liv.  2,  ch.  6.) 

§20.  The  same  author  says:  "On  the  rupture  between 
Great  Britain  and  Denmark  in  1807,  the  Danish  ships,  and 
other  property,  which  had  been  seized  in  the  British  ports, 
and  on  the  high  seas,  before  the  actual  declaration  of  hostili- 
ties, were  condemned  as  droits  of  admiralty  by  the  retro- 
spective operation  of  the  declaration.  The  Danish  govern- 
ment issued  an  ordinance  retaliating  this  seizure,  by  seques- 
trating all  debts  due  from  Danish  to  British  subjects,  and  caus- 
ing them  to  be  paid  into  the  Danish  royal  treasury.  The  Eng- 
lish court  of  king's  bench  determined  that  this  ordinance 
was  not  a  legal  defense  to  a  suit  in  England  for  such  a  debt, 
not  being  conformable  to  the  usage  of  nations ;  the  text-wri- 
ters having  condemned  the  practice,  and  no  instance  having 
occurred  of  the  exercise  of  the  right,  except  the  ordinance 
in  question,  for  upwards  of  a  century.     The  soundness  of 
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this  judgment  may  well  be  questioned.  It  has  been  justly 
observed,  that  between  debts  contracted  under  the  faith  of 
laws,  and  property  acquired  on  the  faith  of  the  same  laws, 
reason  draws  no  distinction  ;  and  the  right  of  the  sovereign 
to  confiscate  debts  is  precisely  the  same  with  the  right  to 
confiscate  other  property  found  within  the  country  on  the 
breaking  out  of  the  war.  Both  require  some  special  act 
expressing  the  sovereign  will,  and  both  depend,  not  on  any 
inflexible  rule  of  international  law,  but  on  political  conside- 
rations, by  which  the  judgment  of  the  sovereign  may  be 
guided."  In  another  place,  Mr.  Wheaton  said,  in  reference 
to  this  transaction,  "  It  is  difiicult  to  show  a  reasonable  dis- 
tinction between  debts  contracted  under  the  public  faith  in 
time  of  peace,  and  property  found  in  the  enemy's  territory 
on  the  breaking  out  of  the  war,  or  taken  at  sea  before  the 
declaration  of  hostilities."  The  amount  of  Danish  property 
condemned  by  the  British  government  in  1807,  as  droits  of 
admiralty,  was  computed  at  one  million  two  hundred  and 
sixty-five  thousand  pounds,  while  the  debts  due  to  British 
subjects,  sequestrated  by  Denmark,  amounted  to  only  from 
two  hundred  thousand  pounds  to  three  hundred  thousand 
pounds.  ( ^heaton,  Elem.  Int.  Law,  pt.  4,  ch.  1,  §  12,  note ; 
Wolfv.  Oxholm,  6  Maide  and  Selwyn  Bep.,  p.  92;  Brown  v. 
United  States,  8  CrancL  Bep.,  p.  110.) 

§  21.  As  remarked  in  a  preceding  paragraph,  it  is  not,  in 
all  cases,  easy  to  determine  from  what  circumstances,  and  at 
what  period,  war  shall  be  said  to  have  commenced,  so  as  to 
fix  the  character  of  a  public  enemy  on  the  state  with  which 
it  is  waged.  Where  a  public  declaration  or  manifesto  pre- 
cedes hostilities,  the  war  exists  from  the  time  it  is  declared. 
Btit  such  a  precedent  declaration  is  not,  as  has  already  been 
stated,  necessary  to  legalize  hostilities;  and,  by  modern 
usage,  it  is  sometimes  dispensed  with,  and  the  war  com- 
menced without  any  public  notice  or  warning,  l^ot  only 
reprisals,  but  acts  of  more  positive  aggression,  under  the 
sanction  and  authority  of  the  government,  sometimes  precede 
the  declaration  of  war,  and  are  covered  by  its  retroactive 
effect.  Again,  in  other  cases,  no  declaration  or  manifesto  is 
ever  issued,  or,  if  issued  at  all,  it  merely  recognizes  the  war, 
as  that  between  the  United  States  and  Mexico,  to  be  an  exist- 
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ing  fact.  Where  the  government  itself  has  fixed  no  positive 
time  for  the  commencement  of  hostilities,  either  past  or 
future,  and  where  its  intentions  are  at  all  doubtful,  the  con- 
duct of  individuals  is  entitled  to  a  lenient  and  favorable  con- 
struction. A  court  will  not,  in  such  cases,  condemn  property 
as  involved  in  trade  with  the  enemy,  unless  fully  satisfied,  not 
only  that  hostilities  existed,  but  that  the  fact  was  so  public 
and  notorious  that  the  knowledge  of  its  existence  was  justly 
to  be  imputed  to  the  parties  by  whom  the  acts  of  supposed 
illegality  were  committed  or  authorized.  It  would  be  plainly 
unjust  to  confiscate  property,  or  annul  contracts,  where  rea- 
sonable doubts  exist,  either  as  to  the  intentions  of  the  govern- 
ment, or  the  knowledge  of  the  parties.  ( WheoMi^  Elem.  Int. 
Law,  pt.  4,  ch.  1,  §  8 ,  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  1,  cap. 
3,  §4;  Bynkershoek,  Quaest.  Jur.  Bub.,  lib.  1,  cap.  2;  Ruther- 
forth,  Institutes,  b.  2,  ch.  9,  §  10 ;  Vattel,  Droit  des  Gens,  liv.  3, 
ch.  4,  §§51-56;  Kluber,  Droit  des  Gens  Mod.,  §§238,  239; 
Duer,  On  Insurance,  vol.  1,  p.  592 ;  London  Law  Magazine, 
vol.  18,  p.  92 ;  Riquelme,  Derecho  Bub.  Int.,  lib.  1,  tit.  1,  cap.  9.) 

§  22.  The  same  leniency  is  certainly  due  to  neutrals  in 
such  cases.  Where  there  has  been  no  official  declaration  of 
war,  and  no  notification  by  manifesto  of  its  actual  existence, 
the  conduct  of  neutrals  is  entitled  to  the  most  favorable  con- 
struction, and  neutral  property  cannot  be  condemned,  for 
violation  of  neutral  duty,  without  proof  that  the  war  de  facto 
was  so  public  and  notorious  that  the  neutral  could  not  have 
been  in  ignorance  of  its  existence.  But  where  such  knowl- 
edge is  actually  brought  home  to  him,  it  seems  to  us  to  place 
him  in  the  same  position,  with  respect  to  the  character  of  his 
acts,  as  if  an  official  declaration  or  manifesto  had  been  issued. 
Hautefeuille,  however,  thinks  the  declaration  or  manifesto 
absolutely  essential  to  bind  neutrals.  Even  in  the  case  of 
defensive  war,  supposed  by  Yattel,  where  the  party  attached 
is  required  to  repel  hostilities,  belligerent  rights  accrue  as 
against  the  enemy  only,  but  not  with  respect  to  neutrals. 
So  far  as  they  are  concerned,  such  hostilities  are  to  be 
regarded  precisely  as  if  they  did  not  exist.  But  this  view 
is  not  supported  either  by  reason  or  usage.  (Hautefeuille, 
Des  Nations  Neutres,  tit.  3,  ch.  1 ;  Bayneval,  De  la  Liberie  des 
Mers,  tome  2,  pp.  234,  et  seq. ;   Ortolan,  Dip.  de  la  Mer,  liv. 
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3,  ch.  1 ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  4,  §  51 ;  Martens, 
Nauvelles  Causes  CeL,  tome  1,  pp.  56,  et  seq. ;  Rayneval,  Inst, 
du  Droit  de  la  Nat.,  etc.,  liv.  3,  ch.  3,  §  1.) 

§  23.  A  declaration  of  war-  does  not  ipso  facto  extinguisli 
treaties  between  the  belligerent  states.  Treaties  of  friend- 
ship and  alliance  are  necessarily  annulled  by  a  war  between 
the  contracting  parties,  except  such  stipulations  as  are  made 
expressly  with  a  view  to  a  rupture,  such  as  limitations  of  the 
general  rights  of  war,  etc.  So  of  treaties  of  commerce  and 
navigation;  they  are  generally  either  suspended  or  entirely 
extinguished  by  a  war  between  the  parties  to  such  treaties. 
All  stipulations,  with  respect  to  the  conduct  of  the  war,  or 
with  respect  to  the  effect  of  hostilities  upon  the  rights  and 
property  of  the  citizens  and  subjects  of  the  parties,  are  not 
impaired  by  supervening  hostilities,  this  being  the  very  con- 
tingency intended  to  be  provided  for,  but  continue  in  full 
force  until  mutually  agreed  to  be  rescinded.  There  are  many 
stipulations  of  treaties,  which,  although  perpetual  in  their 
character,  are  suspended  by  a  declaration  of  war,  and  can 
only  be  carried  into  effect  on  the  return  of  peace.  But  this 
subject  will  be  further  noticed  in  another  chapter.  (Vattel, 
Droit  de  Gens,  liv.  3,  ch.  10,  §  175 ;  Wheaton,  Elem.  Int.  Law, 
pt.  3,  ch.  2,  §  10 ;  Kent,  Com:  on  Am.  Law,  vol.  1,  p.  175.) 

§  24.  We  have  thus  far  mostly  coniined  our  remarks  to 
the  effects  of  a  declaration  of  war  upon  belligerent  states  and 
their  subjects  in  their  international  relations.  Its  effects 
upon  the  relations  of  the  citizens  of  a  belligerent  state  with 
their  own  government  belong  to  constitutional  or  municipal 
law,  rather  than  to  general  public  law ;  nevertheless,  as  there 
are  certain  general  principles  which  govern  these  relations 
in  all  countries  and  under  all  governments,  it  may  be  proper 
to  allude  to  them  in  this  place.  For  example,  any  place, 
port,  town,  fortress,  or  section  of  country  occupied  by  the 
enemy,  is,  for  most  purposes,  regarded  in  law  as  hostile  terri. 
tory,  so  long  as  such  occupation  is  continued.  If  the  place 
so  occupied  were  previously  neutral,  or  a  part  of  our  own 
territory,  it  is  no  longer  regarded  as  such,  for  it  would  be 
absurd  to  suppose  that  persons  who  are  hostile  themselves, 
or  who  are  under  a  hostile  authority,  are  to  exercise  the 
same  civil  rights  as  neutrals  or  citizens  in  time  of  peace. 

24* 
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The  relations  of  the  government  to  a  place  or  territory  so 
occupied  or  situated,  are  of  a  military  character,  and  con- 
sequently are  not  regulated  by  the  civil  laws,  which  are  made 
for  the  condition  of  peace.  This  change  of  relation,  or  rule 
of  government,  does  not  result  from  anything  in  the  par- 
ticular constitution  or  laws,  but  from  the  fact  of  the  existence 
of  war  and  the  hostile  occupation  of  the  place.  The  same 
rule  applies  to  a  place,  or  district  of  country,  which  is  invaded 
or  besieged  by  an  enemy ;  the/ac^  of  the  invasion  or  beleaguer- 
ment  is,  in  itself,  a  substitution  of  military  for  civil  authority ; 
the  absence  of  peace  suspends  the  law  of  peace,  and  the  pres- 
ence of  war  substitutes  military  rule.  What  is  called  a  declara- 
tion of  martial  law  in  one's  own  country,  is  the  mere  announce- 
ment of  a  fact;  it  does  not,  and  cannot  create  that  fact. 
The  exigencies  which,  in  any  particular  place,  justify  the  taking 
of  human  life  without  the  interposition  of  the  civil  tribunals, 
and  without  the  authority  of  the  civil  law,  may  justify  the 
suspension  of  the  power  of  such  tribunals  and  the  substitu- 
tion of  martial  law.  The  law  of  war,  or  at  least  many  of 
its  rules,  are  merely  the  results  of  a  paramount  necessity. 
On  this  point  we  quote  the  language  of  Attorney-General 
Gushing:  "There  may  undoubtedly  be,  and  have  been, 
emergencies  of  necessity,  capable  of  themselves  to  produce, 
and  therefore  to  justify  such  suspension  of  all  law,  and 
involving,  for  the  time,  the  omnipotence  of  military  power. 
But  such  a  necessity  is  not  of  the  range  of  mere  legal  ques- 
tions. When  martial  law  is  proclaimed,  under  circumstances 
of  assumed  necessity,  the  proclamation  must  be  regarded  as 
the  statement  of  an  existing  fact,  rather  than  the  legal  crea- 
tion of  that  fact.  In  a  beleaguered  city,  for  instance,  the 
state  of  seige  lawfully  exists,  because  the  city  is  beleaguered, 
and  the  proclamation  of  martial  law,  in  such  case,  is  but 
notice  and  authentication  of  a  fact, —  that  civil  authority  has 
been  suspended,  of  itself,  by  the  force  of  circumstances,  and 
that,  by  the  same  force  of  circumstances,  the  military  has  had 
devolved  upon  it,  without  having  authoritively  assumed,  the 
supreme  control  of  affairs  in  the  care  of  the  public  safety 
and  conservation.  Such,  it  would  seem,  is  the  true  explana- 
tion of  the  proclamation  of  martial  law  at  New  Orleans  by 
General  Jackson."     The  declaration,  or  exercise  of  martial 
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law  in  a  foreign  country,  by  the  commander  of  an  invading, 
occupying,  or  conquering  army,  is  an  element  of  the  J2Z5  belli, 
and  will  be  more  particularly  treated  of  in  the  chapters  on 
the  rights  of  military  occupation  and  of  complete  conquest. 
( Vide  Post,  chapters  xxxii  and  xxxiii ;  Gushing,  Opinions  of, 
U.  S.  Atfys  Gen.,  vol.  8,  pp.  365,  et  seq.;  Hansard,  Pari.  Deb,, 
N.  S.,  vol.  9 ;  third  series,  vol.  115 ;  Gardner,  Institutes  of 
Am.  Int.  Law,  p.  208.) 

§  25.  Martial  law  has  often  been  confounded  with  military 
law,  but  the  two  are  very  different.  Military  law,  with  us, 
consists  of  the  "  rules  and  articles  of  war,"  and  other  statu tary 
provisions  for  the  government  of  military  persons,  to  which 
may  be  added  the  unwritten  or  common  law  of  the  "  usage 
and  custom  of  military  service."  It  exists  equally  in  peace 
and  in  war,  and  is  as  iixed  and  definite  in  its  provisions  as  the 
admiralty,  ecclesiastical,  or  any  other  branch  of  law,  and  is 
equally,  with  them,  a  part  of  the  general  law  of  the  land.  But, 
in  the  words  of  Chancellor  Kent,  "  martial  law  is  quite  a  dis- 
tinct thing."  It  exists  only  in  a  time  of  war,  and  originates 
in  military  necessity.  It  derives  no  authority  from  the  civil 
law,  (using  the  term  in  its  mere  general  sense,)  nor  assistence 
from  the  civil  tribunals,  for  it  overrules,  suspends  and  replaces 
both.  It  is  from  its  very  nature,  an  arbitrary  power,  and 
"  extends  to  all  the  inhabitants  (whether  civil  or  military)  of 
the  district  where  it  is  in  force."  It  has  been  used  in  all  coun- 
tries and  by  all  governments,  and  it  is  as  necessary  to  the 
sovereignty  of  a  state  as  the  power  to  declare  and  make  war. 
The  right  to  declare,  apply  and  enforce  martial  law,  is  one  of 
the  sovereign  powers,  and  resides  in  the  governing  authority 
of  the  state,  and  it  depends  upon  the  constitution  of  the  state 
whether  restrictions  and  rules  are  to  be  adopted  for  its  appli- 
cation, or  whether  it  is  to  be  exercised  according  to  the  exigen- 
cies which  call  it  into  existence.  But  even  when  left  unre- 
stricted by  constitutional  or  statutary  law,  like  the  power  of  a 
civil  court  to  punish  contempts,  it  must  be  exercised  with  due 
moderation  and  justice ;  and,  as  "  paramount  necessity  "  alone 
can  call  it  into  existence,  so  must  its  exercise  be  limited  to 
such  times  and  places  as  this  necessity  may  require;  and, 
moreover,  it  must  be  governed  by  the  rules  of  general  public 
law,  as  applied  to  a  state  of  war.    It,  therefore,  cannot  be 
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despotically  or  arbitrarily  exercised,  any  more  than  any  other 
belligerent  right  can  be  so  exercised.  {Cushing,  Opinions  of 
U.  S,  Atfys.  Genl.,  vol.  8,  pp.  365,  et  seq. ;  Wolfius.  Jus  Gen- 
tium, §863;  Grotius,  De  Jur.  Bel.  ac  Fac,  lib.  2,  cap.  8; 
Kluber,  Droit  des  Gens,  §  255 ;  O'Brien,  American  Military 
Laic,  p.  28.) 

§  26.  The  laws  of  different  countries,  with  respect  to  the 
application  and  exercise  of  this  power,  are  very  different.  In 
the  jurisprudence  of  France,  for  example,  three  conditions 
of  things  are  carefully  defined  and  provided  for :  1st,  The 
state  of  "peace,  where  all  persons  are  governed  by  the  civil  or 
military  authority,  according  to  the  class  to  which  they 
belong,  and  the  law  applicable  to  the  particular  case ;  2d, 
The  state  of  war,  where  the  law  and  authority  governing 
depends  upon  the  particular  condition  of  the  place  and 
circumstances  of  the  case,  the  civil  authority  sometimes 
acting  in  concert  with,  and  sometimes  in  subordination  to 
the  military ;  and  3d,  The  state  of  seige,  where  the  civil  law 
is  suspended  for  the  time  being,  or,  at  least,  is  made  subordi- 
nate to  the  military,  and  the  place  is  put  under  martial  law, 
or  under  the  authority  of  ihe  military  power.  This  may 
result  from  the  presence  of  a  foreign  enemy,  or  by  reason  of 
a  domestic  insurrection,  and  the  rule  applies  to  a  district  of 
country  as  well  as  to  a  fortress  or  city.  A  similar  system  is 
adopted  in  Spain,  and  in  most  of  the  countries  of  conti- 
nental Europe.  "The  state  of  seige  of  the  continental 
jurists,"  says  Cushing,  "is  the  proclamation  of  martial  law 
of  England  and  the  United  States,  only  we  are  without 
law  on  the  subject,  while  in  other  countries  it  is  regulated 
by  known  limitations."  The  English  common  law  authori- 
ties, and  commentators,  generally  confound  martial  with  mili- 
tary law,  and,  consequently,  throw  very  little  light  upon  the 
subject  considered  as  a  domestic  fact,  and,  in  parliamentary 
debates,  it  has  usually  been  discussed  as  a  fact,  rather  than 
as  forming  any  part  of  their  system  of  jurisprudence.  [N'ever- 
theless,  there  are  numerous  instances  in  which  martial  law 
has  been  declared  and  enforced  in  time  of  rebellion  or  insur- 
rection, not  only  in  India  and  British  colonial  possessions, 
but  also  in  England  and  Ireland.  It  seems  that  no  act  of 
parliament  is  required  to  precede  such  declaration,  although 
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it  is  usually  followed  by  an  act  of  iudemnity,  when  tlie 
disturbances  which  called  it  forth  are  at  and  end,  in  order  to 
give  constitutional  existence  to  the  fact  of  martial  law. 
{Block,  Die.  de  r Admin.  Frangaise,  passim.;  Escriche,  Die.  de 
Leg.  y  Jurisprudeneia,  passim.;  Cashing,  Opinions  of  U.  S' 
Att'ys  Genl,  vol.  8,  pp.  366,  et  seq. ;  Hale,  Hist.  Com.  LaWy 
p.  39 ;  Stephen,  Comm.entaries,  vol.  2,  p.  602 ;  Hansard,  Pari. 
Deb.,  N.  S.,  vol.  11;  third  series,  vol.  115;  Grant  v.  Gould, 
2  H.  Blackstone,  Rep.,  p.  98 ;  Blackstone,  Commentaries,  vol. 
1,  p.  136 ;  Bowyer,  Universal  Pub.  Law,  p.  424.) 

§  27.  Martial  law  is  not  mentioned  by  name  in  the  consti- 
tution or  statutes  of  the  United  States,  nor  is  there  much 
light  thrown  upon  the  subject  by  the  constitutions  and  laws 
of  the  several  states  of  the  union,  or  the  decisions  of  our 
courts.  It  is  true  that  the  constitution  recognizes  the  fad 
that  there  may  be  cases  of  rebellion  and  invasion,  but  it  has 
made  no  general  provision  for  the  supposable  or  necessary 
incidents  to  such  a  condition  of  affairs.  The  only  clause  hav- 
mg  direct  relevancy  to  this  subject,  is  the  declaration  that 
"  the  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when,  iu  case  of  rebellion  or  invasion  the  pub- 
lic safety  may  require  it."  ITow,  the  suspension  of  the  writ 
of  habeas  corpus  is  not,  in  itself,  a  declaration  of  martial  law; 
it  is  simply  an  incident,  although  a  very  important  incident 
to  such  declaration.  In  other  words,  the  incident  is  consti- 
tutionally provided  for^  while  the  substance,  or  general  prin- 
ciple, is  merely  recognized,  but  in  no  other  manner  alluded 
to.  Probably  the  framers  of  that  instrument  saw  the 
dijficulty  of  attempting  to  regulate,  by  any  fixed  rules,  that 
which  results  from  paramount  necessity  alone,  and  which, 
from  its  very  nature,  is  scarcely  susceptible  of  minute  regula- 
tion. Practically,  in  England  and  the  United  States,  the 
essence  of  martial  law,  is  the  suspension  of  the  privilege  of 
the  writ  of  habeas  corpus,  —  that  is,  the  withdrawal  of  a  par- 
ticular person,  or  of  a  particular  place  or  district  of  country 
from  the  authority  of  the  civil  tribunals.  A  mere  declara- 
tion of  martial  law,  no  matter  how  much,  "  in  case  of  rebel- 
lion or  invasion,  the  public  necessity  may  require  it,"  would 
be  utterly  useless  unless  accompanied  by  a  suspension  of  the 
privilege  of  the  writ  of  habeas  corpus ;  for  if  the  local  civil 


376  International  Law. 

authorities  were  permitted,  in  such,  a  case,  to  enforce  this 
writ,  they  might,  and  some  probably  would,  render  the  mili- 
tary powerless  to  provide  for  ''  the  public  safety."     Hence,  in 
the  United  States,  the  two,  —  martial  law  and  the  suspension 
of  the  writ,  —  although  differing  as  the  whole  differs  from  a 
part,  have  been  practically  regarded  as  one  and  the  same 
thing.     The  clause  of  the  federal  constitution  which  restricts 
the  suspension  of  this  writ  to  cases  where  "  the  public  safety 
may  require  it,"  is  contained  in  the  first  article  of  that  instru- 
ment, and  hence,  it  has  been  inferred  by  some,  that  inasmuch 
as  that  article  relates  principally  to  the  powers  of  congress, 
it  was  intended  that. congress   alone  should   have  power  to 
suspend  this  writ.     But  this  negation  of  power  is  general  in 
its  terms,  and  is  found  in  the  section  of  things  denied,  not 
only  to  congress,  but  to  all  other  branches  of  the  federal  gov- 
ernment, and  to  all  the  states.     It  is  not  a  delegation  of 
power,  but  a  limitation, — a  negative  rather  than  a  positive 
enunciation, —  of  a  power,  the  previous  existence  of  which  is 
recognized ;  and  this  negative  reaches  all  the  functionaries, 
legislative  and  executive,  civil  and  military,  not  only  of  the 
federal   government,   but  also    of  the   state   governments ; 
that  is  to   say,  there   can   be   no   valid   suspension  of  the 
writ  of  habeas   corpus,   "  unless  when,  in  case  of  rebellion, 
or  invasion,  the  public  welfare  may  require  it."     There  must 
be  two  coexisting  facts,  in  order  to  make  it  valid ;  1st,  The 
fact    of  "rebellion   or  invasion;"   and  2d,    The   fact  that 
"  the  public  safety  requires  it."     It  is  very  evident,  from  their 
nature,  that  both  of  these  facts  may  occur  when  congress  is 
not  in  session,  or,  if  in  session,  may  occur  in  some  remote 
part  of  the  country — say  in  Oregon  or  California  —  where 
its  action  could  not  reach  till  long  after  the  public  exigencies 
had  passed.     In  such  a  case  how  is  "the  public  safety"  to 
be  provided  for,  if  congress  alone  can  suspend  this  writ? 
Again,  these  two  facts  may  occur  in  a  state  where  there  is  a 
rebellion  against  the  state  government,  but  not  against  any 
authority  of  the  United  States ;  may  not  the  state  govern- 
ment, in  accordance  with  its  own  constitution,  suspend  this 
writ  ?    It  is  so  held.     But,  if  it  be  true  that  the  federal  con- 
stitution confines  this  power  to  congress  alone,  how  can  it 
be  exercised  by  a  state  ?    And  if  by  a  state,  why  not  by  the 
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executive  of  the  United  States  ?  "  The  executive  power"  of 
the  government  is  vested  in  the  President,  and  he  is  the  "  com- 
mander in  chief  of  the  army  and  navy  of  the  United  States, 
and  of  the  militia  of  the  several  states  when  called  into  the 
actual  service  of  the  United  States,"  and  it  is  his  duty  to 
resist  an  "invasion,"  and  to  suppress  an  "insurrection;"  it 
would,  therefore,  seem  to  properly  devolve  upon  him,  and 
upon  those  acting  under  his  authority  for  the  accomplish- 
ment of  these  objects,  to  enforce  martial  law,  or  to  suspend 
the  writ  of  habeas  corpus,  "in  case  the  public  safety  may 
require  it."  If  the  previous  action  of  congress  be  necessary, 
in  each  particular  case,  to  render  such  suspension  valid,  it  is 
evident  that  there  can  scarcely  ever  be  a  valid  suspension  of 
this  writ,  for  "the  public  necessity"  will  almost  always  have 
passed  before  any  legislative  action  can  be  had  in  the  pre- 
mises. It  would,  therefore,  seem  more  consonant  with  the 
principles  of  legal  interpretation,  and  with  the  nature  of  the 
case,  to  regard  this  clause  in  the  constitution  as  a  limitation 
of  a  general  power  existing  in  the  government,  rather  than  as 
conferring  or  delegating  that  power  to  any  particular  branch 
or  functionary  of  that  government,  and,  consequently,  that 
this  power  does  not  belong  exclusively/  to  congress,  but  may 
also  be  exercised  by  the  executive,  subject  always  to  his 
liability  to  impeachment  by  congress. 

It  must  be  admitted,  however,  that  commentators  on  the 
constitution  have  expressed  the  opinion  that  this  power  is 
vested  in  congress  alone ;  but  they  seem  to  have  assumed 
this  construction,  rather  than  to  have  fully  considered  and 
discussed  the  question  in  all  its  bearings.  There  has  not 
been,  so  far  as  we  are  aware,  any  authorative  decision  of  the 
supreme  court  of  the  United  States  on  the  subject,  for  the 
question  was  not  raised  in  ex  parte  Bolman  and  Swartout, 
(4  Cranch.  R.,  p.  101 ;)  but  the  inferior  courts  have  generally 
held  that  the  direct  action  of  the  legislative  power  is  neces- 
sary in  all  cases  to  authorise  the  suspension,  and  that,  without 
this  essential  prerequisite,  they  would  enforce  the  writ  in  all 
places,  against  all  persons,  and  under  all  circumstances  what- 
soever. It  should  be  remarked,  however,  that  some  of  these 
opinions  have  been  given  in  cases  of  conflict  between  the 
courts  and  the  executive  or  military  authorities,  where  pas- 
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sions  were  excited,  and  where  the  judges  appeared  more 
anxious  to  exercise  their  own  prerogatives  than  to  preserve  and 
sustain  the  government  of  their  country.  Judicial  opinions, 
given  under  such  circumstances,  are  entitled  to  very  little 
weight.  The  judges  who  rendered  these  decisions  seem  to  have 
overlooked  the  fact  that  war,  resulting  from  rebellion  or  inva- 
sion, is,  from  its  very  nature,  a  substitution  of  military  for 
civil  authority.  That  the  latter  authorities  do  not,  and  can 
not,  perform  their  ordinary  functions,  is  to  be  presumed 
from  the  fact  that  war  exists,  for  if  the  courts  could  enforce 
the  laws  there  would  be  no  occasion  for  the  action  of  the 
military  power — there  could  be,  constitutionally  and  legally, 
no  war.  Moreover,  when  a  military  force  is  called  out  to 
repel  an  "invasion,"  or  to  suppress  a  "rebellion,"  it  is  not 
placed  under  the  direction  of  the  judiciary,  but  under  that  of 
the  executive.  Suppose  the  military  force,  legally  and  con- 
stitutionally called  into  service  for  the  purposes  indicated, 
should  find  it  necessary,  in  the  course  of  its  military  opera- 
tions, to  occupy  a  field  or  garden,  or  to  destroy  trees  or 
houses,  belonging  to  some  private  person,  can  a  court,  by 
injunction,  restrain  them  from  committing  such  waste  ?  It 
can  do  so  in  time  of  peace,  and,  if  its  powers  are  to  continue 
in  time  of  war,  the  judiciar}^,  and  not  the  executive,  will 
command  the  army  and  navy.  The  taking  or  destroying  of 
private  property  in  such  cases  is  a  military  act  —  an  act  of 
war,  and  must  be  governed  by  the  laws  of  war;  it  is  not  pro- 
vided for  by  the  laws  of  peace.  In  the  same  way,  a  person 
taken  and  held  by  the  military  forces,  whether  before,  or  in,  or 
after  a  battle,  or  without  any  battle  at  all,  is  virtually  2i  prisoner 
of  war.  jSTo  matter  what  his  alleged  offense,  whether  he  is  a 
rebel,  a  traitor,  a  spy,  or  an  enemy  in  arms,  he  is  to  be  held  and 
punished  according  to  the  laws  of  war,  for  these  have  been  sub- 
stituted for  the  laws  of  peace.  And  for  a  person  so  taken 
and  held  by  the  military  authority,  a  writ  of  habeas  corpus 
can  have  no  efifect,  because,  in  the  words  of  the  U.  S.  supreme 
court,  "the  ordinary  course  of  justice  would  be  utterly  unfit 
for  such  a  crisis."  But  this  view  has  been  objected  to  on 
the  ground  that  it  allows  too  much  power  to  the  executive. 
This  objection  is  answered  by  the  court  in  the  same  case,  as 
follows:     "It  is  said  that  this  power  in  the   President  is 
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dangerous  to  liberty,  and  may  be  abused.  All  power  may 
be  abused  if  placed  in  unworthy  hands.  But  it  would  be 
difficult,  we  think,  to  point  out  any  other  hands  in  which 
this  power  would  be  more  safe,  and  at  the  same  time  equally 
effectual."  {Luther  v.  Borden,  7  Howard  Rep.,  p.  1;  Martin 
V.  Mott,  12  Wheaton  Rep.,  p.  19 ;  Story,  Com.  on  the  Constitu- 
tion, §  1342 ;  Tucker's  Blackstone,  vol.  1,  p.  292 ;  Johnson  v. 
Duncan,  et  al.,  3  Martin  Rep.,  0.  S.,  p.  530.) 

§  28.  Confess  has  never  acted  under  this  clause  of  the  con- 
stitution, either  to  suspend  the  writ  of  habeas  corpus,  to 
authorize  the  suspension,  or  to  approve  or  condemn  the 
conduct  of  those  who  have  suspended  it.  There,  however, 
have  been  a  number  of  occasions  on  which  it  has  been  sus- 
pended by  the  executive  and  military  authorities  of  the 
United  States.  During  the  administration  of  President 
Washington,  in  the  Pennsylvania  "Whisky  Insurrection"  of 
1794  and  1795,  the  military  authorities  engaged  in  suppress- 
ing it  disregarded  the  writs  which  were  issued  by  the  courts 
for  the  release  of  the  prisoners  who  had  been  captured  as 
insurgents.  General  Wilkinson,  under  the  authority  of  Presi- 
dent Jefferson,  during  the  Burr  conspiracy  of  1806,  suspended 
the  privilege  of  this  writ,  as  against  the  superior  court  of 
New  Orleans.  General  Jackson  assumed  the  right  to  refuse 
obedience  to  the  writ  of  habeas  corpus,  first  in  Il^ew  Orleans, 
in  1814,  as  against  the  authority  of  Judge  Hall,  when  the 
British  army  was  approaching  that  city  ;  and  afterward  in 
Florida,  as  against  the  authority  of  Judge  Fromentin.  The 
case  of  General  Wilkinson  was  brought  directly  to  the  notice 
of  Congress,  but  as  that  body  refused  either  to  approve  or 
to  disapprove  his  conduct,  it  has  been  claimed  that  this  non- 
action of  the  national  legislature  was  a  tacit  acquiescence  in 
the  power  of  the  President  to  authorize  the  suspension  of  this 
writ,  "  when  in  case  of  rebellion,  or  invasion,  the  public 
necessitymay  require  it."  [Par ton.  Life  of  Jackson;  Hamilton, 
Hist,  of  the  Republic,  vol.  6;  Wilkinson,  Memoirs;  Cashing, 
Opinions  of  U.  S.  Att'y.  Gen'L,  vol.  8,  p.  374.) 

§  29.  But  suppose  it  should  be  definitively  decided  that 
congress  alone  is  empowered  to  suspend  the  privilege  of  this 
writ,  and  cases  of  "  rebellion  or  invasion"  should  occur,  where 
an  imperious  overruling  public  necessity  required,  from  the 
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President,  or  those  under  his  authority,  an  exercise  of  this 
power,  must  he  disregard  ''  the  public  safety,"  and  permit  a 
judge,  who  is  armed  with  this  writ,  to  endanger  or  destroy  the 
government?  Even  if  it  were  plain  that  the  words  of  the 
constitution  were  intended  to  give  this  power  exclusively  to 
congress,  we  think  that  in  a  case  of  public  danger,  at  once  so 
imminent  and  grave  as  to  admit  of  no  other  remedy,  the 
maxim  solus  populi  suprema  lex  should  form  the  rule  of  action, 
and  that  a  suspension  of  this  writ,  by  the  executive  and  mili- 
tary authorities  of  the  United  States,  would  be  justified  by 
the  pressure  of  a  visible  public  necessity  ;  if  an  act  of  indem- 
nity were  required,  it  would  be  the  duty  of  congress  to  pass 
it.  But  if  the  President  should  exercise,  or  should  authorize 
others  to  exercise  this  power  improperly,  or  unnecessarily, 
he  would  be  liable  to  impeachment.  (^Cushing,  Opinions  of  U, 
S.  Ait'ys.  Gen.,  vol.  8,  pp.  365,  et  seq.) 

§  30.  We  remark,  in  conclusion,  that  the  right  to  declare, 
apply  and  exercise  martial  law,  is  one  of  the  rights  of  sove- 
reignty, and  is  as  essential  to  the  existence  of  a  state  as  is 
the  right  to  declare  or  carry  on  war.  It  is  one  of  the  inci- 
dents of  war,  and,  like  the  power  to  take  human  life  in  bat- 
tle, results  directly  and  immediately  from  the  fact  that  war 
legally  exists.  It  is  a  power  inherent  in  every  government, 
and  must  be  regarded  and  recognized  by  all  other  govern- 
ments ;  but  the  question  of  the  authority  of  any  particular 
functionary  to  exercise  this  power  is  a  matter  to  be  deter- 
mined by  local  and  not  by  international  law.  Like  a  decla- 
ration of  a  siege  or  blockade,  the  power  of  the  officer  who 
makes  it  is  to  be  presumed  until  disavowed,  and  neutrals,  who 
attempt  to  act  in  derogation  of  that  authority,  do  so  at  their 
peril.  (  Vide  Post,  chap,  xxiii ;  Gushing,  Opinions  of  TJ.  S.  Ati'y. 
Gen,,  vol.  8,  pp.  365,  et  seq.) 
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the  right  to  raise  troops  —  ^  5.  Duty  of  a  state  to  support  its  troops  —  g  6. 
Pensions,  asylums,  hospitals,  etc. —  §  7.  Use  of  mercenaries  —  ^8.  Of  par- 
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vateers—  §  12.  Privateers  not  used  in  recent  wars  —  ^  13.  Declaration  of  the 
conference  of  Paris  in  1856  —  ^14.  How  received  by  other  states  —  ^15. 
Privateers,  by  whom  commissioned — ^  16.  Treaty  stipulations  respecting 
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§  19.  Poisoning  wells,  food,  etc. —  ^  20.  Assassination  of  an  enemy — §  21. 
Surprises — ^22.  Allowable  deceptions  —  §23.  Stratagems  —  §24.  Use  of 
a  false  flag  at  sea — §25.  Deceitful  intelligence  —  §26.  Employment  of 
spies  —  §27.  Cases  of  Hale  and  Andre — §28.  Rewarding  traitors  —  §29. 
Intestine  divisions  of  enemy's  subjects. 

§  1.  As  a  general  rule,  every  citizen  is  bound  to  serve  and 
defend  the  state  of  which  he  is  a  member,  as  far  as  he  is  capa- 
ble. This  concurrence,  for  the  common  defense  and  general 
security,  is  one  of  the  principal  objects  of  every  political  asso- 
ciation, and  without  this  society  could  not  be  maintained. 
"When,  therefore,  a  state  has  declared  war,  every  citizen  is 
bound  to  assist  in  carrying  it  to  a  successful  conclusion, 
whatever  may  be  his  individual  opinion  of  the  necessity  or 
propriety   of  the  resort  to  arms  by  his  own  government. 
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Even  though  he  may  not  deem  the  objects  of  the  war  justifi- 
able, or  its  motives  commendable,  he  is,  nevertheless,  bound 
to  stand  by  the  state  in  the  prosecution  of  that  war.  This, 
however,  will  not  prevent  his  directing  his  best  efforts  and 
influence  to  bring  about  a  just  and  satisfactory  settlement  of 
the  causes  of  the  w^ar.  If  he  thinks  that  his  own  government 
has  entered  into  the  contest  rashly  and  inconsiderately,  he 
may  seek  to  convince  it  of  its  error,  and  to  induce  a  with- 
drawal or  modification  of  its  pretentions,  and  a  concession  of 
some  of  the  enemy's  demands;  but,  however  justifiable  and 
proper  his  efibrts  to  restore  peace,  till  this  is  efiected  the 
state  is  entitled  to  his  services  in  carrying  on  the  war.  { Vat- 
tel,  Droit  des  Gens.,  liv.  3,  ch.  2,  §  8;  Burlaynaqui,  Droit  de  la 
Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  1 ;  Philliniore  on  Int.  Law, 
vol.  3,  §§  70,  71. ;  Wildman,  Lit.  Law,  vol.  2,  §  8  ;  Poison,  Law 
of  Nations,  sec.  6;  De  Felice,  Droit  de  la  Nature,  etc.,  tome  2, 
lee.  20.) 

§  2.  Although  every  man,  capable  of  bearing  arms,  is  bound 
to  take  them  up  if  required,  in  the  service  of  the  state,  this 
duty  is  limited  and  regulated  by  municipal  law.  At  present 
most  nations  maintain  regular  military  and  naval  forces, 
which  are  increased  in  time  of  war  by  volunteers,  militia,  or 
new  levies.  Moreover,  the  soldiers  and  sailors  required  for 
carrying  on  military  operations  are  generally  enlisted  without 
compulsion,  which  greatly  mitigates  the  evils  of  war.  Even 
where  levies  are  made  to  fill  up  the  ranks  of  the  army,  or  to 
supply  the  navy,  the  great  body  of  the  people  are  left  to  pur- 
sue their  ordinary  peaceful  avocations.  Occasionally,  how- 
ever, the  public  authorities  of  particular  places  call  out  all 
citizens  capable  of  carrying  arms ;  but  even  then  there  are 
certain  classes  exempt  from  military  duty.  Old  men,  women 
and  children  are,  in  general,  unfit  for  the  occupation  of  war, 
being  incapable  of  handling  arms,  or  of  supporting  the 
fatigues  of  military  service.  Magistrates,  and  other  civil 
officers,  are  exempted,  their  time  being  occupied  in  the  admin- 
istration of  justice  and  the  maintenance  of  order.  The  clergy 
are  also  usually  exempted  from  military  service,  the  duties 
of  their  profession  being  deemed  incompatible  with  those  of 
war.  All  these  classes,  which,  by  general  usage,  or  the  muni- 
cipal laws  of  the  belligerent  state,  are  exempt  from  military 
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duty,  are  not  subject  to  the  general  rights  of  a  belligerent 
over  the  enemy's  person.  To  these  are  added,  by  modern 
usage,  all  persons  who  are  not  organized  or  called  into  mili- 
tary service,  though  capable  of  its  duties,  but  who  are  left  to 
pursue  their  usual  pacific  avocations.  All  these  are  regarded 
as  non-comhatants.  {Bello,  Derecho  Iniernacional,  pt.  2,  cap.  3, 
§  4;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  2,  §§  9,  10 ;  JBurlamaqui, 
Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  1. ;  PhilUmorey 
On  Int.  Law,  vol.  3,  §  70. ;  De  Felice,  Droit  de  la  Nature,  etc., 
tome  2,  lee.  20. ;  Poison,  Law  of  Nations,  sec.  6.) 

§  3.  ^Nevertheless,  it  often  happens,  in  case  of  invasions, 
and  in  the  seige  of  fortified  towns,  that  not  only  merchants, 
mechanics,  and  the  common  peasantry,  but  also  the  the 
clergy,  magistrates,  old  men,  women,  and  even  children, 
take  up  arms  and  render  good  service  in  the  common  defense. 
In  doing  this  they  lose  the  character  of  non-combatants,  and 
become  subject  to  the  ordinary  rules  of  war.  Those  who  lay 
aside  their  peaceful  avocations  and  engage,  either  directly  or 
indirectly,  in  hostile  acts  toward  the  enemy,  whether  by 
the  orders  of  their  government,  or  their  own  free  will,  are 
liable  to  the  consequences  which  lawfully  result  from  such 
acts,  but  to  none  others.  ( Vattel,  Droit  des  Gens,  liv.  3,  ch 
2,  §  10  ;  ch  8,  §  145 ;  Burlaniaqui,  Droit  de  la  Nat.  et  des  Gens, 
tome  5,  pt.  4,  ch.  1 ;  Phillimore,  On  Int.  Law,  vol.  3,  §  94 ; 
De  Felice,  Droit  de  la  Nat.,  etc.,  tome  2,  lee.  25 ;  Riquelme, 
Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  10 ;  Real,  Science  du  Gouv- 
ernement,  tome  5,  ch.  2,  sec.  6,  §  8.) 

§4.  "As  war  cannot  be  carried  on  without  soldiers,"  says 
Vattel,  "  it  is  evident  that  whoever  has  the  right  of  making 
war,  has  also  naturally  that  of  raising  troops."  This  is  true 
with  respect  to  the  state  in  its  sovereign  capacity,  but  not 
with  respect  to  the  particular  departments  into  which  the 
government  of  the  state  is  divided.  The  constitution  must 
determine  to  what  department  these  powers  shall  belong,  and 
whether  they  shall  be  combined  or  separate.  In  most  Euro- 
pean countries  they  both  belong  to  the  sovereign,  and  are 
regarded  as  prerogatives  of  majesty.  In  England  the  sovereign 
declares  war,  but  he  cannot  compel  persons  to  enlist,  nor  can 
he,  in  fact,  keep  an  army  on  foot  without  the  concurrence  of 
parliament.    In  the  United  States,  congress  alone  can  declare 
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war,  or  authorize  the  raising  of  troops.  The  general  right 
of  the  state  to  raise  troops  is  a  part  of  the  jus  eminens,  or 
superior  right,  which  the  entire  body  may,  for  the  common 
good,  exercise  over  the  individual  members  of  which  it  is 
composed.  ( Vaitel,  Droit  des  Gens,  liv.  3,  ch.  2,  §  7 ;  Grotius, 
de  Jur.  Bel.  ac  Pac,  lib.  1,  cap.  1,  §  6 ;  JBurlamaqui,  Prin.  du 
Politique,  pt.  4,  cap.  1,  §  12;  Kent,  Com.  on  Am.  Law,  vol.  1, 
p.  262 ;  Story,  On  the  Constitution,  §  950 ;  Bowyer,  Universal 
Public  Law,  ch.  20.) 

§  5.  If  every  citizen,  as  among  the  Romans,  took  his  turn 
in  serving  in  the  army,  such  service  would  naturally  be  gra- 
tuitous. But  where  only  a  portion  are  called  into  military 
service,  while  the  others  are  left  to  pursue  their  ordinary 
avocations,  it  is  right  and  proper  that  those  who  bear  arms 
should  be  paid  by  those  who  do  not,  for  no  individual  is 
bound  to  do  more  than  his  proportion  for  the  service  and 
defense  of  the  State.  The  duty  of  the  state  to  support  its 
troops  is  evident,  and  its  right  to  levy  taxes  for  this  purpose 
results  from  its  general  sovereign  power  over  property  within 
its  territory,  when  necessity  or  the  public  good  requires.  It 
is  a  part  of  the  jus  eminens,  which,  when  it  regards  property, 
is  called  by  writers  on  public  law  dominium  eminens.  This 
right  has,  by  some,  been  placed  on  the  ground  of  an  implied 
consent  of  individuals  to  part  with  a  portion  of  their  pro- 
perty for  the  public  good,  while  others  regard  it  as  arising 
from  the  obligations  of  natural  equity,  the  obligation  to  con- 
tribute to  the  support  of  the  government  being  similar  to 
other  obligations  of  secondary  natural  law,  resulting  as  con- 
sequences from  the  institution  of  civil  society.  [Grotius,  de 
Jur.  Bel.  ac.  Pac,  lib.  1,  cap.  1,  §  6  ;  Vattel,  Droit  des  Gens, 
liv.  1,  ch.  20,  §  244 ;  hv.  3,  ch.  2,  §  11 ;  Zallinger,  Inst.  Jur. 
Nat.  et  Pah.,  tome  1,  liv.  3,  c.  4,  §  214 ;  Domat,  Droit  Pub. 
liv.  1,  tit.  5 ;  Bowyer,  Universal  Pub.  Law,  ch.  20.) 

§  6.  The  rights  and  duties  of  a  state,  with  respect  to  the 
support  of  its  soldiers,  are  not  limited  to  the  time  of  their 
actual  service  in  bearing  arms ;  the  provisions  made  for  their 
support  in  old  age,  or  when  disabled  by  toil,  sickness,  or 
wounds  —  such  as  pensions,  asylums,  hospitals,  etc. —  are, 
therefore,  regarded  as  constituting  a  part  of  their  military 
pay ;  and  the  extent  of  these  provisions  generally  determines 
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tlie  character  of  the  state,  and  of  its  citizens,  for  humanity, 
generosity,  and  good  government.  A  country  which  does 
not  properly  support  and  pay  those  who  bear  arms  in  its 
service,  will  soon  find  itself  without  the  means  of  defense, 
and  a  government  which  leaves  those  who  have  wasted  their 
strength,  and  shed  their  blood  in  its  service,  to  beg  their 
bread  or  perish  with  want,  deserves,  as  it  will  always  receive, 
the  contempt  of  every  noble  and  generous  heart.  Moreover, 
if  the  state  neglect  to  provide  for  its  troops  regularly  and 
systematically,  they  will  provide  for  themselves  by  pillage, 
robbery  and  massacres  while  in  the  field,  and  by  a  subver- 
sion of  the  civil  government  on  the  return  of  peace.  It  is 
only,  with  respect  to  their  conduct  in  war,  that  the  provisions 
made  by  a  state  for  the  support  of  its  troops  become  matters 
of  serious  international  interest.  The  horrible  atrocities 
committed  by  the  unpaid  troops  of  the  middle  ages,  form 
the  most  bloody  pages  in  the  annals  of  history.  (Hallam, 
Middle  Ages,  ch.  2 ;  Manning,  Law  of  Nations,  p.  171 ;  Vattel, 
Droit  des  Gens,  liv.  3,  ch.  2,  §§  11,  12 ;  Ward,  Law  of  Nations, 
vol.  1,  pp.  265,  et  seq.) 

§  7.  Foreigners,  who  voluntarily  serve  a  state  for  stipulated 
pay,  are  called  mercenaries.  The  right  of  citizens  of  one  state 
to  be  so  employed  by  another,  and  of  this  other  to  so  employ 
them,  has  often  been  discussed  by  publicists.  That  any  citi- 
zen, with  the  consent  of  his  own  state,  may  serve  another, 
cannot  be  denied.  But,  in  doing  this,  he  changes  his  nation- 
ality, and  must  thereafter  look  for  support  and  protection  to 
the  state  in  whose  service  he  is  engaged.  The  right  of  a  state, 
to  permit  its  citizens  to  be  employed  in  the  military  service 
of  another,  is  very  questionable,  but  therightof  this  other  to 
so  employ  them,  (with  such  permission,)  cannot  be  doubted. 
The  jpolicy  of  doing  so,  is  a  very  difierent  question.  Merce- 
naries enlist  voluntarily,  for  no  state  has  a  right  to  require 
such  service  of  undomiciled  foreigners.  Domiciled  foreign- 
ers may  be  required  to  do  duty  in  the  militia,  or  the  civic 
and  national  guards,  for  the  preservation  of  order  and  the 
enforcement  of  the  laws,  within  a  reasonable  distance  of 
their  place  of  domicil.  But  such  duty  is  rather  of  a  civil 
than  a  military  character.  It  does  not  include  service  against 
a  foreign  enemy,  nor  general'  military  service  in  a  civil  war. 
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[Bynkershoek,  QuaesL  Jur.  Fuh.,  lib.  1,  cap.  22 ;  Bello,  Derecho 
Internacional,  pt.  2,  cap.  1,  §  5 ;  Ward,  Law  of  Nations,  vol.  2, 
p.  301 ;  Vaitel,  Droit  des  Gens,  liv.  3,  ch.  2,  §§  13,  14 ;  Man- 
ning, Law  of  Nations,  pp.  172-181 ;  Heffter,  Droit  International, 
§62.) 

§  8.   Partizan  and  guerrilla  troops,  are  bands  of  men  self- 
organized  and  self-controlled,  who  carry  on  war  against  the 
public  enemy,  without  being  under  the  direct  authority  of 
the  state.     They  have  no  commissions  or  enlistments,  nor 
are  they  enrolled  as  any  part  of  the  military  force  of  the  state ; 
and  the  state  is,  therefore,  only  indirectly  responsible  for 
their  acts.     As  a  general  rule,  it  will  neither  recognize  their 
acts  nor  attempt  to  save  them  from  the  punishment  due  for 
their  violations  of  the  law^s  of  war.     At  most,  the  govern- 
ment only  winks  at  their  crimes,  while  it  profits  by  their  dep- 
redations upon  the  enemy.    Questions  have  sometimes  arisen, 
whether  a  state  can  properly  make  use  of  such  forces,  and 
whether,  when  taken  by  the  other  belligerent,  they  are  to  be 
treated  as  ordinary  prisoners  of  war.     The  answer  to  the  first 
question  is  obvious.     If  authorized  and  employed  by  the 
state,  they  become  a  portion  of  its  troops,  and  the  state  is  as 
much  responsible  for  their  acts,  as  for  the  acts  of  any  other 
part  of  its  army.     They  are  no  longer  partizans  and  guerril- 
leros,  in  the  proper  sense  of  those  terms,  for  they  are  no  lon- 
ger self-controlled,  but  carry  on  hostilities  under  the  direc- 
tion and  authority  of  the  state.     The  solution  to  the  second 
question  may  not  be  quite  so  obvious.     It  will,  however, 
readily  be  admitted,  that  the  hostile  acts  of  individuals,  or  of 
bands  of  men,  without  the  authority  or  sanction  of  their  own 
government,  are  not  legitimate  acts  of  war,  and,  therefore,  are 
punishable  according  to  the  nature  or  character  of  the  ofiense 
committed.     The  taking  of  property  by  such  forces,  in  oflen- 
sive  hostilities,  is  not  a  belligerent  act  authorized  by  the  law 
of  nations,  but  a  robbery.     So,  also,  the  killing  of  an  enemy 
by  such  forces,  except  in  self-defense,  is  not  an  act  of  war, 
but  a  murder.     The  perpetrators  of  such  acts,  under  such  cir- 
cumstances, are  not  enemies,  legitimately  in  arms,  who  can 
plead  the  laws  of  war  in  their  justification,  but  they  are  rob- 
bers and  murderers,  and,  as  such,  may  be  punished.     Their 
acts  are  unlawful ;  and,  when  captured,  they  are  not  treated 
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as  prisoners  of  war,  but  as  crimiDals,  subject  to  the  punish- 
ment due  to  their  crimes.  Hence,  in  modern  warfare,  par- 
tizans  and  guerrilla  bands,  such  as  we  have  here  described, 
are  regarded  as  outlaws,  and,  when  captured,  may  be  pun- 
ished the  same  as  free-booters  and  banditti.  As  examples,  we 
refer  to  the  conduct  and  punishment  of  the  guerrilla  bands, 
in  Spain,  during  the  Peninsular  war,  and  by  Gen.  Scott,  in 
Mexico,  during  the  war  between  that  republic  and  the  Uni- 
ted States.  [Cicero, de  Officiis,  lib.  1,  c.  11 ;  Kent,  Com.  on  Am. 
Law,  vol.  1,  p.  94 ;  Bynkershoek,  Quaest.  Jvr.  Pub.,  lib.  1,  cap. 
26;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  15,  §226  ;  Martens,  Pre- 
cis du  Droit  des  Gens,  §  264 ;  Heffter,  Droit  International,  §  126  ; 
Phillimore,  On  Int.  Law,  vol.  3,  §  96 ;  Manning,  Law  of  Nations, 
p.  153 ;  Kluber,  Droit  des  Gens,  §  267  ;  Hautefeuille,  Des  Nations 
Neutres,  tit.  3,  ch.  2;  Scott,  General  Orders,  No.  372,  Dec. 
12th,  1847.) 

§  9.  Some  have  attempted  to  apply  this  rule  to  the  insur- 
gent inhabitants  who,  under  the  authority  of  the  state,  rise 
en  masse  and  take  arms  to  repel  an  invasion.  The  distinction 
between  the  two  cases  is  too  manifest  to  require  an  extended 
discussion.  In  the  kind  of  guerrilla  warfare  before  spoken  of, 
the  individuals  composing  the  bands  acknowledge  no  autho- 
rity but  that  of  their  own  chiefs.  They  derive  no  authority 
from  the  state,  and  the  state  is  no  more  responsible  for  their 
acts  than  for  the  unauthorized  acts  of  any  other  subjects. 
But,  in  the  case  of  a  levy  en  masse,  the  inhabitants  are  orga- 
nized and  armed  under  the  direction  of  the  public  authori- 
ties, and  the  state  is  directly  responsible  for  their  acts.  In 
guerrilla  warfare  the  individual  alone  is  responsible  for  his 
acts,  but  where  the  mass  of  the  people  of  a  city  or  district 
bear  arms  under  the  direction  of  the  government,  they  have 
become  a  legitimate  part  of  the  army,  and  the  whole  state  is 
chargeable  with  any  breach  of  the  laws  of  war  which  they  may 
commit.  Any  non-combatant  may  become  a  combatant  with- 
out incurring  any  other  penalty  than  that  of  being  made  sub- 
ject to  the  laws  applicable  to  active  belligerents.  If  captured, 
they  are  entitled  to  the  treatment  of  ordinary  prisoners  of  war. 
The  law  of  nations  has,  not  unfrequently,  been  violated  in 
European  wars  by  disregarding  the  distinction  which  we  have 
here  pointed  out  between  the  unauthorized  acts  of  self-consti- 
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tuted  guerrilla  bands,  and  the  authorized  acts  of  levies  en 
masse,  organized  and  armed  under  the  authority  of  the  state. 
The  French  generals,  in  the  Peninsular  war,  often  punished 
alike  all  Spanish  peasants  found  in  arms,  whether  or  not 
under  the  authority  and  direction  of  their  own  government. 
And,  in  the  invasion  of  France  in  1814,  the  allies  punished 
with  death  the  armed  French  peasants,  although  they  had 
been  levied  and  forced  to  bear  arms  by  the  local  authorities, 
under  the  proclamations  of  the  emperor.  The  proper  distinc- 
tion was  made  by  Wellington,  in  his  invasion  of  the  south  of 
France,  in  1814.  The  troops  of  Mina  and  Morillo,  committed 
the  greatest  excesses  in  plundering  'the  French  peasants. 
This  conduct  was  severely  rebuked  by  Wellington.  "A  sullen 
obedience  followed,"  says  N'apier,  "for  the  moment,  but  the 
plundering  system  was  soon  resumed,  and  this,  with  the  mis- 
chief already  done,  was  sufficient  to  rouse  the  inhabitants  of 
Bidarray,  as  well  as  those  of  the  Yal  de  Baigorri,  into  action. 
They  commenced  and  continued  a  partizan  warfare  until 
Lord  Wellington,  incensed  by  their  activity,  issued  a  procla- 
mation calling  upon  them  to  take  arms  openly  and  join  Soult, 
or  stay  peaceably  at  home,  declaring  that  he  ivould  otherwise  hum 
their  villages  and  hang  all  the  inhabitants..  Thus  it  appeared 
that,  notwithstanding  all  the  outcries  made  against  the  French 
for  resorting  to  this  system  of  repressing  the  warfare  of  pea- 
sants in  Spain,  it  was  considered  by  the  English  general  both 
justifiable  and  necessary.  However,  the  threat  was  sufficient 
for  the  occasion."  {Napier,  Hist.  Peninsular  War,  b.  23,  ch.  3 ; 
Alison,  Hist,  of  Europe,  ch.  74,  vol.  4,  p.  329 ;  Manning  Law 
of  Nations,  p.  153.) 

§  10.  A  distinction  is  sometimes  drawn  between  hostilities 
of  private  subjects  on  land  and  on  the  high  seas,  but  it  does 
not  seem  to  rest  upon  a  substantial  foundation,  or  to  be 
supported  by  satisfactory  reasons.  The  case  is  fully  pre- 
sented in  the  following  extracts  from  the  commentaries  of 
Chancellor  Kent:  "Although  a  state  of  war,"  he  says, 
"puts  all  the  subjects  of  one  nation  in  a  state  of  hostility 
with  those  of  the  other,  yet,  by  the  customary  law  of  Europe, 
every  individual  is  not  allowed  to  fall  upon  the  enemy.  If 
subjects  confine  themselves  to  simple  defense,  they  are  to  be 
considered  as  acting  under  the  presumed  order  of  the  state. 
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and  are  entitled  to  be  treated  by  the  adversary  as  lawful 
enemies ;  and  the  captures  which  they  make,  in  such  a  case, 
are  allowed  to  be  lawful  prize.  But  they  cannot  engage  in 
ofiensive  hostilities,  without  the  express  permission  of  their 
sovereign  •  and  if  they  have  not  a  regular  commission,  as 
evidence  of  that  consent,  they  run  the  hazard  of  being  treated 
by  the  enemy  as  lawless  banditti,  not  entitled  to  the  miti- 
gated rules  of  modern  warfare."  But,  in  speaking  of  the 
hostilities  of  private  subjects  on  the  high  seas,  he  says  : 
"  Vessels  are  now  fitted  out  and  equipped  by  private  adven- 
turers, at  their  own  expense,  to  cruise  against  the  commerce 
of  the  enemy.  They  are  duly  commissioned,  and  it  is  said 
not  to  be  lawful  to  cruise  without  a  regular  commission. 
Sir  Mathew  Hale,  held  it  to  be  a  depredation  in  a  subject  to 
attack  the  enemy's  vessel,  except  in  his  own  defense,  without 
a  commission.  The  subject  has  been  repeatedly  discussed 
in  the  supreme  court  of  the  United  States,  and  the  doctrine 
of  the  law  of  nations  is  considered  to  be,  that  private  citizens 
cannot  acquire  a  title  to  hostile  property,  unless  seized  under 
a  commission,  but  they  may  still  lawfully  seize  hostile 
property  in  their  own  defense.  If  they  depredate  upon  the 
enem}^  without  a  commission,  they  act  upon  their  peril,  and 
are  liable  to  be  punished  by  their  own  sovereign;  but  the 
enemy  is  not  warranted  to  consider  them  as  criminals,  and, 
as  respects  the  enemy,  they  violate  no  rights  by  capture. 
Such  hostilities,  without  a  commission,  are,  however,  con- 
trary to  usage,  and  exceedingly  irregular  and  dangerous, 
and  they  would  probably  expose  the  party  to  the  unchecked 
severity  of  the  enemy ;  but  they  are  not  acts  of  piracy,  unless 
committed  in  time  of  peace.  Vattel,  indeed,  says,  that 
private  ships  of  war,  without  a  regular  commission,  are  not 
entitled  to  be  treated  like  captives  made  in  a  formal  war. 
The  observation  is  rather  loose,  and  the  weight  of  authority 
undoubtedly  is,  that  non-commissioned  vessels  of  a  bellig- 
erent nation  may  at  all  times  capture  hostile  ships,  without 
being  deemed,  by  the  law  of  nations,  pirates.  They  are 
lawful  combatants,  but  they  have  no  interest  in  the  prizes 
they  may  take,  and  the  property  will  remain  subject  to  con- 
demnation in  favor  of  the  government  of  the  captor,  as  droits 
of  the  admiralty/.    It  is  said,  however,  that,  in  the  United  States, 
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the  property  is  not  strictly  and  teclinically  condemned  upon 
that  principle,  but  jure  reipublicae;  and  it  is  the  settled  law 
of  the  United  States,  that  all  captures  by  non-commissioned 
captors  are  made  for  the  government."  It  certainly  is  not 
easy  to  reconcile  the  language  used  in  the  different  parts  of 
these  extracts.  If  private  individuals,  who  engage  in  offen- 
sive hostilities  on  land,  without  a  regular  commission,  ''  are 
not  entitled  to  the  mitigated  rules  of  modern  warfare,"  but 
are  liable  to  be  "treated  by  the  enemy  as  lawless  banditti;" 
if  such  hostilities  on  the  high  seas  are  "  exceedingly  irregular 
and  dangerous,"  and  "expose  the  party  to  the  unchecked 
severity  of  the  enemy,"  it  is  difficult  to  understand  why  "  the 
enemy  is  not  warranted  to  consider  them  as  criminals,"  and 
why  such  parties  "violate  no  rights  of  capture,"  "as  respects 
the  enemy."  If  private  individuals,  by  offensive  hostilities 
on  the  high  seas,  without  commission  or  authority,  violate 
no  rights  as  against  the  enemy,  certainly  that  enemy  cannot 
treat  them  with  "unchecked  severity."  The  distinction 
here  drawn  by  Kent,  is  not  founded  in  reason,  nor  is  it  well 
supported  by  authority.  It  is  true  that  Mr.  Wheaton,  and 
some  other  modern  writers,  express  similar  views,  but  we 
know  of  no  English  or  American  decision  which  sustains 
them.  The  cases  to  which  they  refer  consider  the  lawful- 
ness of  such  captures  with  respect  to  the  government  of  the 
captors,  but  not  with  respect  to  the  right  of  the  opposing 
belligerent  to  punish  the  act  as  against  him.  The  doctrine 
is  sustained  in  the  dissenting  opinion  of  Mr.  Justice  Story 
in  The  Nereide,  but  it  was  neither  involved  in  the  case  nor 
decided  by  the  court.  The  continental  publicists  generally 
do  not  admit  the  distinction  attempted  to  be  drawn  by  Kent. 
Hautefeuille  says:  "It  is  admitted  by  all  nations  that,  in 
maritime  wars,  every  individual  who  commits  acts  of  hos- 
tility, without  having  received  a  regular  commission  from 
his  sovereign,  however  regularly  he  may  make  war,  is 
regarded  and  treated  as  guilty  of  piracy."  In  the  British 
naval  regulations,  established  by  the  king  in  council,  pub- 
lished 1826,  it  is  declared,  (section  four,)  that  "if  any  ship  or 
vessel  shall  be  taken,  acting  as  a  ship  of  war  or  privateer,  with- 
out having  a  commission  duly  authorizing  her  to  do  so,  her 
crew  shall  be  considered  as  pirates,  and  treated  accordingly. ' ' 
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Nevertheless,  a  capture  made  by  such  vessel  from  an  enemy 
is  regarded  a  good  prize,  and  condemned  as  a  droit  of 
admiralty/.  All  agree  that  .defensive  hostilities  on  the  high 
seas,  as  well  as  on  land,  without  a  commission  or  public 
authority,  are  not  criminal  acts,  but  acts  fully  authorized  by 
the  laws  of  war.  {Kent,  Com.  on  Am.  Law,  vol.  1,  pp.  94- 
96 ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  15,  §  226 ;  Bynkershoek, 
Quaest.  Jur.  Pub.,  lib.  1,  caps.  18,  20 ;  Martens,  Precis  du  Droit 
des  Gens,  §  264 ;  Manning,  Law  of  Nations,  pp.  114-153 ; 
Martens,  Essai  sur  les  Armateurs,  ch.  1,  §§  5-7;  Ward,  Law 
of  Nations,  vol.  1,  p.  295;  Heffter,  Droit  International,  §  124; 
Bello,  Derecho  Internacional,  pt.  2,  cap.  4,  §§  1,  2 ;  Hautefeuille, 
Des  Nations  Neutres,  tit.  3,  ch.  2 ;  Masse,  Droit  Commercial, 
liv.  2,  tit.  1,  ch.  2 ;  Wheaton,  Mem  Int.  Law,  pt.  4,  ch.  2,  §  9 ; 
Robinson,  Collecteanea,  p.  21 ;  Sparks,  Dip.  Correspondence,  vol. 
1,  p.  443 ;  Journals  of  Congress,  vol.  7,  p.  187 ;  The  Georgiana, 
1  Dod.  Pep.,  p.  397 ;  The  Dos  Hermanos,  10  Wheaton  Pep.,  p. 
306 ;  The  Nereide,  9  Cranch.  Pep.,  p.  449 ;  The  Amiable  Isabella, 
6  Wheaton  Pep.,  p.  1;  Brown  v.  The  U.  S.,  8  Cranch.  Pep.,  p. 
132.) 

§  11.  Since  about  the  beginning  of  the  fifteenth  century, 
a  public  license  or  commission  has  been  considered  necessary 
in  order  to  authorize  private  vessels  to  cruise  against  the 
enemy.  In  order  to  encourage  privateering,  it  is  usual  to 
allow  the  owners  of  such  vessels  to  appropriate  to  themselves 
a  portion,  at  least,  of  the  property  they  may  capture ;  and, 
as  a  necessary  precaution  against  abuse,  such  owners  are 
required  to  give  adequate  security  that  they  will  conduct  the 
cruise  according  to  the  laws  and  usages  of  war,  and  bring 
their  prizes  in  for  adjudication.  But  this  depends  upon  the 
municipal  regulations  of  each  particular  state,  and  the  instruc- 
tions of  the  particular  government  which  issues  the  commis- 
sion or  license.  All  commercial  states  have  deemed  checks 
of  this  kind  essential  to  their  own  character  and  safety,  as 
well  as  for  the  protection  of  the  rights  of  neutrals.  But  even 
with  these  precautions,  privateering  is  usually  accompanied 
by  abuses  and  enormous  excesses.  The  use  of  privateers,  or 
private  armed  vessels  under  letters  of  marque  and  reprisal,  has 
often  been  discussed  by  publicists  and  text-writers  on  inter- 
national law,  and  has  recently  been  made  the  subject  of  diplo- 
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matic  correspondence  and  negotiation  between  the  United 
States  and  the  principal  European  powers.  The  general 
opinion  of  text- writers  is,  that  privateering,  though  contrary  to 
national  policy  and  the  more  enlightened  spirit  of  the  present 
age,  is,  nevertheless,  allowable  under  the  general  rules  of  inter- 
national law.  It  leads  to  the  worst  excesses  and  crimes,  and 
has  a  most  corrupting  influence  upon  all  who  engage  in  it, 
but  cannot  be  punished  as  a  breach  of  the  law  of  nations. 
The  enlightened  opinion  of  the  world  is  most  decidedly  in 
favor  of  abolishing  it,  and  recent  events  lead  to  the  hope  that 
all  the  commercial  nations  of  both  hemispheres  will  unite  in 
no  longer  resorting,  in  time  of  war,  to  so  barbarous  a 
practice.  Nevertheless,  it  being  generally  supposed  that 
privateers  furnish  to  the  smaller  maritime  powers  a  powerful 
instrument  of  war  against  the  military  marine  of  an  enemy, 
it  is  not  easy  to  obtain  their  consent  to  its  entire  abolition. 
( Vattel,  Droit  des  Gens,  liv.  3,  ch.  15,  §  229 ;  Kent,  Com.  on  Am. 
Law,  vol.  1,  pp.  97,  98 ;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch. 
2,  §  10 ;  Bynkershoek,  Quaest.  Jwr.  Fuh.,  lib.  1,  cap.  19 ;  Mar- 
tens, Precis  du  Droit  des  Gens,  §  289 ;  Mably,  Droit  Public,  ch. 
12,  §  1 ;  Emerigon,  Traite  des  Assurances,  ch.  12,  sec.  35  ;  Edin- 
burg  Beview,  vol.  8,  pp.  13-15  ;  North  American  Beview,  N.  S., 
vol.  2,  p.  166  ;  Poison,  Law  of  Nations,  sec.  6  ;  Manning,  Law 
of  Nations,  pp.  116,  117 ;  Ortolan,  Diplomatie  de  la  Mer.,  tome 
2,  lib.  3,  ch.  1 ;  Pistoye  et  Duverdy,  Traite  des  Prises,  tit.  4,  ch. 
2,  sec.  1 ;  Heffter,  Droit  International,  §124  ;  De  (Jiissy,  Droit, 
Maritime,  liv.  1,  tit.  3,  §§  20,  21 ;  Franklin's  Works,  vol.  2,  pp. 
13, 15,  447,  et  seq ;  Hautefeuille,  Droit  Maritime,  liv.  1,  tit.  2, 
§  29;  Valin,  Com.  sur  V  Ord.,  liv.  3,  tit.  9  ;  Encyclopoedia  Ame- 
ricana,  verb.  Privateering.) 

§12.  The  efforts,  however,  which  Mr.  Wheaton  says 
^'have  been  made  by  humane  and  enligthened  individuals 
to  suppress  it  (privateering,)  as  inconsistent  with  the  liberal 
spirit  of  the  age,"  have  already  produced  their  effects  upon 
the  conduct  of  belligerent  nations,  although  they  have  not 
yet  been  able  to  change  the  law  which  tolerates  it.  During 
the  war  between  the  United  States  and  Mexico,  no  letters  of 
marque,  it  is  believed,  was  issued  by  either  party ;  Mexico 
offered  commissions  for  privateers,  but  neutral  states  forbid 
their  subjects  to  accept  them.     In  the  recent  war  between 
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Russia,  on  the  one  side,  and  Turkey,  France,  England,  and 
Sardinia,  on  the  other,  the  allied  powers  resolved  to  issue  no 
letters  of  marque,  and  the  other  states  of  Europe  strictly 
prohibited  their  subjects  from  any  participation,  by  accepting 
letters  of  marque,  or  otherwise,  in  aiding  the  belligerents. 
An  Austrian  decree  of  May  25th,  1854,  prohibits  the  subjects, 
of  his  Imperial  Majesty  from  using  letters  of  marque,  or  any 
participation  in  the  armament  of  a  vessel,  no  matter  under 
what  flag,  and  if  they  infringe  that  order,  they  will  not  only 
be  deprived  of  the  protection  of  the  Austrian  government, 
and  liable  to  be  punished  by  another  state,  but  will  also 
be  proceeded  against  in  the  criminal  courts  of  Austria. 
The  entry  of  foreign  privateers,  into  Austrian  courts,  is 
forbidden.  An  almost  simultaneous  order,  issued  by  the 
Queen  of  Spain,  prohibited  proprietors,  masters,  or  captains 
of  Spanish  vessels,  from  taking  letters  of  marque  from  any 
foreign  power,  or  giving  them  aid,  unless  in  the  cause  of 
humanity,  in  the  case  of  fire  or  shipwreck.  Denmark,  and 
Sweden,  and  Norway,  gave  notice  to  all  friendly  powers  that, 
during  the  existing  contest,  privateers  would  not  be  admit- 
ted into  their  ports,  nor  tolerated  in  the  anchorage  of  their 
respective  states.  Other  governments  issued  similar  orders 
with  respect  to  their  own  subjects  engaging  (either  directly 
or  indirectly,)  in  privateering  against  the  shipping  or  com- 
merce of  any  of  the  belligerents,  and  the  secretary  of  state 
of  the  United  States,  in  reply  to  the  notes  of  the  English 
and  French  ministers,  communicating  the  resolutions  of 
the  two  allied  powers  not  to  authorize  privateering,  said, 
''the  laws  of  this  country  impose  severe  restrictions,  not 
only  upon  its  own  citizens,  but  upon  all  persons  who  may  be 
residents  within  any  of  the  territories  of  the  United  States, 
against  equipping  privateers,  receiving  commissions,  or  enlist- 
ing men  therein,  for  tVie  purpose  of  taking  part  in  any 
foreign  war."  [Wheaton^  Elem.  Int.  Laiv,  pt.  2,  ch.  2,  §  10, 
note;  Hautefeuille,  Des  Nations  Neutres^  tit.  3,  ch.  2;  Cong. 
Doc,  ZU  Cong.,  1st.  8ess.,  H.  Bep.  Ex.  Doc.  No.  103 ;  Man- 
ning, Law  of  Nations,  pp.  116-117 ;  Ortolan,  Diplomaiie  de  la 
Mer.,  tome  2,  ch.  3 ;  Martens,  Precis  du  Droit  des  Gens,  §  289 ; 
Pistoye,  et  Duverdy,  Traite  des  Prises,  tit.  4,  ch.  2 ;  Masse,  Droit 
Commercial,  liv.  2,  tit.  1,  ch.  2 ;  De  Cussy,  Droit  Maritime,  liv. 
1,  tit.  3,  §  20.) 
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§  13.  On  the  16th  of  April,  1856,  at  the  Conference  of  Paris, 
the  plenipotentiaries  of  Great  Britain,  France,  Austria,  Rus- 
sia, Prussia,  Sardinia,  and  Turkey,  adopted  a  "declaration 
concerning  maritime  law,"  containing  the  following  princi- 
ples, which  were  made  indivisible:  "1.  Privateering  is,  and 
remains  abolished.  2.  The  neutral  flag  covers  enemy's  goods, 
with  the  exception  of  contraband  of  war.  3.  E^eutral  goods, 
with  the  exception  of  contraband  of  war,  are  not  liable  to 
capture  under  an  enemy's  flag.  4.  Blockades,  in  order  to 
be  binding,  must  be  eftective ;  that  is  to  say,  maintained  by 
a  force  sufiicient  really  to  prevent  access  to  the  coasts  of  the 
enemy." 

This  declaration  was  not  to  be  "binding,  except  between 
those  powers  which  have  acceded  to,  or  shall  accede  to  it;" 
but  it  was  also  agreed,  by  the  plenipotentiaries,  that  the 
powers  which  had,  or  should  agree  to  it,  "cannot  hereafter 
enter  into  any  arrangement  in  regard  to  the  application  of 
the  right  of  neutrals  in  time  of  war,  which  does  not,  at  the 
same  time,  rest  on  the  four  principles  which  are  the  objects 
of  the  said  declaration."  (Proioculs,  N'os.  23  and  24,  Congress 
of  Paris,  1856 ;  President's  Message,  Aug.  12th,  1856 ;  Philli- 
more.  On  Int.  Law,  vol.  3,  app.,  p.  850 ;  Ortolan,  Liplomatie 
de  la  Mer,  tome  2,  app.,  special,  pp.  516-518 ;  Hautefeuille, 
Des  Nations  Neutres,  tit.  3,  ch.  2 ;  Heffter,  Droit  International, 
appendice  3  ;    £>e  Cussy,  Droit  Maritime^  liv.  1,  tit.  2,  §  20.) 

§  14.  This  declaration  of  the  six  powers  of  the  Paris  con- 
ference was  communicated  to  other  states,  and  it  was  stated, 
in  the  memorandum  of  the  French  minister  of  foreign  aflairs 
to  the  Emperor,  dated  June  12th,  1858,  that  the  following 
powers  had  signified  their  full  adhesion  to  all  the  four  prin- 
ciples, viz :  Baden,  Bavaria,  Belgium,  Bremen,  Brazil,  the 
Duchy  of  Brunswick,  Chile,  the  Argentine  Confederation, 
the  Germanic  Confederation,  Denmark,  the  Two  Sicilies, 
Ecuador,  the  Roman  States,  Greece,  Guatemala,  Hayti, 
Hamburg,  Hanover,  the  Two  Hesses,  Lubeck,  Mecklenburg- 
Strelitz,  Mecklenburg-Schwerin,  ;N"assau,  Oldenburg,  Parma, 
the  ^Netherlands,  Peru,  Portugal,  Saxony,  Saxe-Altenburg, 
Saxe-Coburg-Gotha,  Saxe-Meiningen,  Saxe-Weimar,  Swe- 
den, Switzerland,  Tuscany,  Wurtemburg.  The  executive 
government  of  Uruguay  also  gave  its  full  assent  to  all  the 
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four  principles,  subject  to  the  ratification  of  the  legislature. 
Spain  and  Mexico  adopted  the  last  three  as  their  own,  but, 
on  account  of  the  first  article,  declined  acceding  to  the  entire 
declaration.  The  United  States  adopted  the  second,  third 
and  fourth  propositions,  independently  of  the  first,  offering, 
however,  to  adopt  that  also,  with  the  following  amendment, 
or  additional  clause :  "  And  the  private  property  of  the  subjects^ 
or  citizens  of  a  belligerent  on  the  high  seas,  shall  be  exempted  from 
seizure  by  public  armed  vessels  of  the  other  belligerent,  except  it  be 
conirabandy  The  proposition,  thus  extended,  has  been 
accepted  by  Russia,  and  some  other  states  have  signified 
their  approbation  of  it.  There  is  reason  to  hope  that  all  the 
maritime  nations  of  Europe  will  eventually  adopt  the  exten- 
sion. But  if  they  should  not,  the  United  States  will  stand 
almost  alone  in  their  adhesion  to,  and  advocacy  of,  priva- 
teering —  a  practice  condemned  by  their  earliest  statesmen 
and  best  writers  on  public  law,  and  now  abandoned  by  its 
former  advocates  and  supporters  in  Europe.  The  abstract 
right,  under  the  law  of  nations,  to  use  privateers,  cannot  be 
questioned  ;  and  it  must  also  be  observed  that  the  advantage 
to  be  derived  from  the  use  of  private  armed  vessels,  in  case 
of  war,  would  be  much  greater  to  the  United  States  than  to 
any  European  power ;  moreover,  that  these  European  states, 
now  most  active  in  advocating  the  abolition  of  privateering, 
were  its  strongest  supporters  when  it  was  most  conducive  to 
their  own  power.  Unfortunately,  nations,  like  individuals, 
are  more  influenced  by  immediate  self-interest,  than  by  the 
progress  of  civilization,  the  ultimate  peace  of  the  world,  and 
the  happiness  of  the  human  race.  [Marcy,  Letter  to  Count 
Sartiges,  July  28th,  1856 ;  President's  Message,  Aug.  12th, 
1856;  The  Paris  Moniteur,  July  14th,  1858;  Beffier,  Droit 
International,  §  124 ;  Lawrence,  Visitation  arid  Search,  p.  195 ; 
Hautefeuille,  Des  Nations  Neutres,  tit.  3,  ch.  2 ;  Be  Oussy,  Precis 
Historique,  ch.  12.) 

§  15.  It  being  established  that  a  belligerent  has  a  right  to 
commission  and  use  private  armed  vessels  in  carrying  on 
the  war,  it  remains  to  inquire  by  whose  authority  such  com- 
missions may  be  issued,  and  who  may  use  them.  The  right 
to  issue  letters  of  marque  is  inherent  in  the  government  of 
every  independent  state,  and  is  a  part  of  its  war-making 
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power ;  but  its  own  constitution,  or  internal  laws,  must  deter- 
mine by  what  particular  branch  of  the  government  this  right 
is  to  be  exercised.  When,  in  1569,  the  Prince  of  Orange 
issued  letters  of  marque  to  the  gentleman  and  others,  who 
became  so  notorious  as  the  Gfueux  de  Mer,  many  of  them  were 
punished  as  pirates;  "not  so  much,"  says  Martens,  "on 
account  of  their  excesses,  as  because  it  was  not  thought  that 
the  Prince  of  Orange  had  power  to  grant  such  letters  of 
marque."  The  authority  which  grants  the  commission  deter- 
mines what  limits  shall  be  imposed  upon  the  exercise  by  the 
privateer  of  belligerent  rights ;  and,  if  such  vessel  exceed  the 
limits  of  its  commission,  and  commit  acts  of  hostility  not 
warranted  by  the  letter  which  it  carries,  if  such  acts  be  not 
in  violation  of  the  laws  of  war,  it  is  responsible  to  and  pun- 
ishable by  the  state  alone  from  which  the  commission  was 
issued.  "A  vessel,"  says  Phillimore,  "which  takes  a  com- 
mission from  both  belligerents  is  guilty  of  piracy,  for  one  autho- 
rity conflicts  with  the  other.  But  a  nicer  question  has  arisen 
with  respect  to  a  vessel  which  sails  under  two  or  more  com- 
missions granted  by  allied  powers  against  a  common  enemy. 
The  better  opinion  seems  to  be,  that  such  practice  is  irregular 
and  inexpedient,  but  does  not  carry  with  it  the  substance  or 
name  of  piracy."  Kent  does  not  make  this  distinction,  but 
states  the  proposition  in  general  terms,  "  that  a  cruiser,  fur- 
nished with  commissions  from  two  different  powers,  is  liable 
to  be  treated  as  a  pirate."  Hautefeuille  says,  that  if  a  priva- 
teer receives  commissions  from  two  sovereigns,  she  is  to  be 
treated  as  a  pirate,  "  even  when  the  letters  of  marque  emanate 
from  two  princes  allied  for  a  common  ivar."  Another  question 
to  be  noticed,  is,  what  is  the  character  of  a  vessel  of  a  neutral 
state,  armed  as  a  privateer,  with  a  commission  from  one  of 
the  belligerents  ?  Phillimore  says  :  "  That  such  a  vessel  is 
guilty  of  a  gross  infraction  of  international  law,  that  she  is 
not  entitled  to  the  liberal  treatment  of  a  vanquished  enemy, 
is  wholly  unquestionable ;  but  it  would  be  difficult  to  main- 
tain that  the  character  of  piracy  has  been  stamped  upon  such 
a  vessel  by  the  decision  of  international  law."  Kent  is  of 
opinion  that  the  law  of  the  United  States,  which  declares 
such  an  act  a  high  misdemeanor,  punishable  by  fine  and 
imprisonment,  to  be  "in  affirmance  of  the  law  of  nations." 
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Ortolan  thinks  that  such  an  act  is  not  piracy  in  international 
law,  but  that  it  ought  to  be  made  so.  Hautefeuille  is  of 
opinion  that  they  are  not  to  be  treated  as  pirates,  unless  made 
so  by  interior  laws  or  treaty  stipulations  of  the  neutral  state. 
We  have  already  alluded  to  the  recent  internal  laws  and 
instructions  of  European  states  on  this  question,  and  will 
only  add  here,  that,  by  the  law  of  Plymouth  colony,  in  1682, 
it  was  declared  to  be  felony  to  commit  hostilities  on  the  high 
seas,  under  the  flag  of  any  foreign  power,  upon  the  subjects 
of  another  power  in  amity  with  England ;  and  the  same  acts 
were  declared  to  be  felony  by  the  law  of  the  colony  of  ^ew 
York,  in  1699.  (Kent,  Com.  on  Am.  Law,  vol.  1,  p.  100; 
Fhillimore,  On  Int.  Law,  vol.  1,  §358;  Wheaton,  Elem.  Int. 
Law,  pt.  4,  ch.  2,  §  10,  note  a. ;  Bynkershoek,  Quaest.  Jur.  Fuh. 
liv.  1,  cap.  17;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  15,  §  229;  Klu- 
ber,  Droit  des  Gens,  §  260 ;  Ortolan,  Dip.  de  la  Mer,  liv.  2,  ch. 
11 ;  Hautefeuille,  Des  Nacions  Neutres,  tit.  3,  ch.  2 ;  Duponceau, 
Translation  of  Bynkershoek,  p.  129 ;  Bailre,  Historical  Memoirs, 
vol.  2,  pt.  4,  §  35  ;  Smith,  Laws  of  the  Colony  of  N.  Y.,  vol.  1, 
p.  25;  Manning,  Law  of  Nations,  p.  114 ;  Ahreu,  Tratado  de  las 
Presas,  pt.  2,  cap.  1,  §§7,  8 ;  Martens,  Essai  sur  les  Armateurs, 
ch.  2,  §  14;  Masse,  Droit  Commercial,  liv.  2,  tit.  1,  ch.  2.) 

§  16.  Some  states  have  covenanted,  in  their  treaty  stipula- 
tions, that  they  will  prevent  their  subjects,  under  heavy 
penalties,  from  accepting  commissions  or  letters  of  marque 
from  other  states.  Such  was  the  character  of  the  treaty  of 
September  26th,  1786,  between  France  and  England.  In 
other  treaties,  it  is  stipulated  that  no  subject,  or  citizen  of 
either  of  the  contracting  powers,  shall  accept  a  commission 
or  letter  of  marque  to  assist  an  enemy  in  hostilities  against 
the  other,  under  pain  of  being  treated  as  a  pirate.  Such  is 
the  character  of  the  treaties  entered  into  between  the  United 
States  and  France,  Holland,  Sweden,  Prussia,  Great  Britain, 
Spain,  Columbia,  Chile,  etc.  Some  of  these  treaties,  how- 
ever, have  expired  without  this  provision  being  renewed  in 
any  subsequent  treaty.  It  may  be  remarked,  that  whatever 
be  thought  of  the  character,  in  international  law,  of  a  neu- 
tral vessel  taking  a  commission  from  a  belligerent,  the  other 
belligerent  is  justifled  in  treating  such  vessel  as  a  pirate, 
when  it  is  so  stipulated  in  a  treaty  with  the  neutral  state,  or 
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when  the  laws  of  tlie  neutral  stato  declare  such  acts  to  be 
piracy.  This  case  is  readily  distinguishable  from  that  in 
which  the  slave  trade  is  made  piracy  by  the  municipal  law  of  a 
particular  state,  for  such  trade  is  not  considered  as  prohibited 
by  the  law  of  nations.  ( Wheaton,  JElem.  Int.  Law,  pt.  4,  ch. 
2,  §  10,  note  a ;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  100  ;  Philli- 
more,  On  Int.  Law,  vol.  1,  §  358  ;  Hautefeuille,  Des  Nations  Neu- 
treSf  tit.  3,  ch.  2 ;  U.  S.  Statutes  at  Large,  vol.  8,  passim. ;  Mar- 
tens, Becueil  de  Traites,  vol.  4,  p.  156 ;  Ortolan,  Dip.  de  la  Mer, 
liv.  2,  ch.  11 ;  Hauterive  et  De  Cussy,  Receuil  des  Traites,  tome 
2,  p.  88  ;  De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  21.) 

§  17.  The  implements  of  war,  which  may  be  lawfully  used 
against  an  enemy,  are  not  confined  to  those  which  are 
openly  employed  to  take  human  life,  as  swords,  lances,  fire- 
arms and  cannon;  but  also  include  secret  and  concealed 
means  of  destruction,  as  pits,  mines,  etc.  So,  also,  of  new 
inventions  and  military  machinery  of  various  kinds ;  we  are 
not  only  justifiable  in  employing  them  against  the  enemy^ 
but  also,  if  possible,  of  concealing  from  him  their  use.  The 
general  effect  of  such  inventions  and  improvements  is  thus 
described  by  a  distinguished  American  statesman:  "Every 
great  discovery  in  the  art  of  war,  has  a  life-saving  and  peace- 
promoting  influence.  The  effects  of  the  invention  of  gun- 
powder are  a  familiar  proof  of  this  remark,  and  the  same 
principle  applies  to  the  discoveries  of  modern  times.  By 
perfecting  ourselves  in  military  science — paradoxical  as  it 
may  seem  —  we  are  therefore  assisting  in  the  diffusion  of 
peace,  and  hastening  the  approach  of  that  period  when 
'swords  shall  be  beaten  into  ploughshares,  and  spears  into 
pruning-hooks ;  when  nation  shall  not  lift  up  sword  against 
nation,  neither  shall  they  learn  war  any  more.'  "  The  same 
views  are  expressed  by  Ortolan  and  other  recent  writers  on 
the  laws  and  usages  of  war.  At  one  period,  however,  it  was 
considered  contrary  to  the  rules  of  military  honor  and  eti- 
quette to  make  use  of  unusual  implements  of  war.  Thus, 
the  French  vice-admiral.  Marshal  Conflans,  issued  an  order 
of  the  day,  on  the  8th  of  l^ovember,  1759,  forbidding  the  use 
of  hollow  shot  against  the  enemy,  on  the  ground  that  they 
were  not  generally  employed  by  polite  nations,  and  that  the 
Prench  ought  to  fight  according  to  the  rules  of  honor.     The 
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same  view  was  taken  of  the  use  of  hot  shot,  grape,  chain- 
shot,  split  balls,  etc.  {De  Cussy,  Droit  Maritime,  liv.  1,  tit.  2, 
§  24 ;  Ktuber,  Droit  des  Gens,  Mod.,  §  244 ;  Martens,  Precis  du 
Droit  des  Gens,  §  273 ;  Fhillimore,  On  Int.  Law,  vol.  3,  §  94 ; 
Vattel,  Droit  des  Gens,  liv.  3,  ch.  2,  §  6  ;  Butler,  B.  F.,  Address 
on  the  Military  Profession,  p.  25 ;  Ortolan,  Diplomatie  de  la  Mer, 
liv.  3,  ch.  1 ;  Heffter,  Droit  International,  §  125.) 

§  18.  But  while  the  laws  of  war  allow  the  use  of  new 
invention  of  arms,  or  other  means  of  destruction,  against  the 
life  and  property  of  an  enemy,  there  is  a  limit  to  this  rule 
beyond  which  we  cannot  go.  It  is  necessity  alone  that  justi- 
fies us  in  making  war  and  in  taking  human  life,  and  there  is 
no  necessity  for  taking  the  life  of  an  enemy  who  is  disabled, 
or  for  inflicting  upon  him  injuries  which  in  no  way  contri- 
bute to  the  decision  of  the  contest.  Hence,  we  are  forbidden 
to  use  poisoned  weapons,  for  these  add  to  the  cruelty  and 
calamities  of  a  war,  without  conducing  to  its  termination. 
We  may  wound  an  enemy  in  order  to  disable  him,  but,  when 
so  disabled,  we  have  no  right  to  take  his  life;  we,  therefore, 
cannot  introduce  poison  into  that  wound  so  as,  subsequently, 
to  cause  his  death.  ''It  is,  therefore,  with  good  reason," 
says  Yattel,  "  and  in  conformity  with  their  duty,  that  civil- 
ized nations  have  classed,  among  the  laws  of  war,  the  maxim 
which  prohibits  the  poisoning  of  arms."  {Leiber,  Political 
Ethics,  b.  7,  §§  24,  25 ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  8, 
§  156;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  4,  §  16 
Ortolan,  Diplomatie  de  la  Mer,  tome  2,  liv.  3,  ch.  1 ;  Phillimore 
On  Int.  Law,  vol.  3,  §  94 ;  De  Felice,  Droit  de  la  Nat,  etc. 
tome  2,  lee.  25;  Heffter,  Droit  International,  §  125;  Paley 
Moral  and  Pol.  Philosophy,  b.  6,  ch.  12  ;  Burlamaqui,  Droit  de 
Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  6 ;  Real,  Science  du  Goiiv- 
ernement,  tome  5,  ch.  2,  sec.  6,  §  4 ;  De  Cussy,  Droit  Maritime 
liv.  1,  tit.  2,  §  24.) 

§  19.  The  practice  of  poisoning  wells,  springs,  waters,  or 
any  kind  of  food,  for  the  purpose  of  injuring  an  enemy,  is  now 
also  universally  condemned.  In  addition  to  the  reasons  given 
for  prohibiting  the  use  of  poisoned  weapons,  there  is  the 
additional  one,  that,  by  poisoning  waters  and  food,  we  may 
destroy  innocent  persons,  and  non-combatants.     The  practice 
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is,  therefore,  condemned  by  all  civilized  nations,  and  any 
state  or  general  who  should  resort  to  such  means,  would  be 
regarded  as  an  enemy  to  the  human  race,  and  excluded  from 
civilized  society.  (  Vattel,  Droit  des  Gens,  liv.  3,  ch.  8,  §  157 ; 
Grotius,  de  Jur.  Bel.  ac  Fac,  lib.  3,  cap.  4,  §  17  ;  Leiber,  Folit- 
ical  Ethics,  b.  7,  §§  24,  25  ;  Ortolan,  Diplomatie  de  la  Mer,  tome 
2,  liv.  3,  ch.  1 ;  Garden,  De  Diplomatie,  liv.  6,  §  7 ;  Rayneval, 
Inst,  du  Droit  Nat.,  etc.,  liv.  3,  ch.  4 ;  Heffter,  Droit  Interna- 
tional, §  125 ;  Paley,  Moral  and  Pol.  Philosophy,  b.  6,  ch.  12 ; 
Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  6 ; 
De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  24.) 

§  20.  The  same  may  be  said  of  assassination,  or  treacher- 
ously taking  the  life  of  an  enemy.  E'ot  unfrequently  the 
success  of  a  campaign,  or  even  the  termination  of  the  war, 
depends  upon  the  life  of  the  sovereign,  or  of  the  command- 
ing general.  Hence,  in  former  times,  it  sometimes  happened 
that  a  resolute  person  was  induced  to  steal  into  the  eneniy's 
camp,  under  the  cover  of  a  disguise,  and,  having  penetrated 
to  the  general's  quarters,  to  surprise  and  kill  him.  Such  an  act 
is  now  deemed  infamous  and  execrable,  both  in  him  who 
executes,  and  in  him  who  commands,  encourages,  or  rewards 
it.  The  consuls,  Gains  Fabricus  and  Quintus  ^milius, 
rejected,  with  horror,  the  proposal  of  Pyrrhus'  physician,  to 
poison  his  master,  and  cautioned  that  prince  to  be  on  his 
guard  against  the  traitor.  The  proposal  of  the  prince  of 
the  Catti,  to  destroy  Arminius,  was  rejected,  although  Armi- 
nius  had  treacherously  cut  oif  Varus,  together  with  three 
Roman  legions,  both  the  senate  and  Tiberius  deeming  it 
unlawful  to  poison  even  a  perfidious  enemy.  It  was  on  the 
same  principle  that  Alexander  formed  his  judgment  of  Bes- 
sus,  who  had  assassinated  Darius.  During  the  middle  ages, 
however,  war  degenerated  into  cruelty  and  barbarism,  and 
poisons  and  assassinations  were  frequently  resorted  to.  The 
assassination  of  William,  prince  of  Orange,  by  the  Spaniards, 
in  the  war  of  the  ^Netherlands,  is  now  regarded  with  univer- 
sal detestation.  But  this  detestation  of  the  civilized  world 
is  not  confined  to  the  perpetrators  of  such  acts;  those  who 
command,  encourage,  countenance,  or  reward  them,  are 
equally  execrated.  And  a  government,  or  a  general,  who 
should  neglect  to  punish  a  subject,  or  a  subordinate,  for  such 
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a  crime,  would  be  justly  regarded  as  odious.  [De  Felieey 
Droit  de  la  Nature,  etc.,  tome  2,  lee.  25;  Vaitel,  Droit  des  Gens, 
liv.  3,  eh.  8,  §  155 ;  Leiber,  Political  Ethics,  b.  T,  §§  24,  25 ; 
Bynkershoek,  Quaest.  Jur.  Pub.,  lib.  1,  cap.  1 ;  Poison,  Law  of 
Nations,  sec.  6 ;  Wildman,  Int.  Law,  vol.  2,  p.  24 ;  Garden, 
De  Diplomatie,  liv.  6,  §  7 ;  Rayneval,  Inst,  du  Droit  Nat.,  liv. 
3,  ch.  4 ;  Paley,  Moral  and  Pol.  Philosophy,  b.  6,  cb.  12  ;  Bur- 
lamaqui.  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4,  cb.  6  ;  Real, 
Science  du  Gouvernement,  tome  5,  cb.  2,  sec.  6,  §  5 ;  De  Cussy, 
Droit  Maritime,  liv.  1,  tit.  3,  §  24.) 

§  21.  But  we  must  distinguisb  between  a  treacberous  mur- 
der and  a  surprise,  whicb  is  always  allowable  in  war.  A 
small  force,  under  cover  of  tbe  night,  may  pass  tbe  enemy'a 
lines,  penetrate  to  bis  headquarters,  surprise  tbe  general,  and 
take  bim  prisoner  or  attack  and  kill  bim.  It  was  bis  duty 
to  guard  against  sucb  attacks,  and  to  prevent  a  surprise. 
Sucb  acts  are,  therefore,  not  only  justifiable,  but  commenda- 
ble ;  it  is  tbe  disguise  and  treachery  which  gives  to  the  deed 
tbe  character  of  murder  or  assassination.  The  conduct  of 
Leonidas  and  the  Lacedaemonians,  who  broke  into  the  ene- 
my's camp,  and  made  their  way  directly  to  the  Persian 
monarch's  tent,  was  justified  by  the  common  rules  of  war, 
and  did  not  authorize  the  king  to  treat  them  more  rigorously 
than  any  other  enemies.  The  act  of  Mutius  Scaevola,  in 
entering,  in  disguise,  tbe  tent  of  Porsenna,  with  tbe  intention 
of  killing  him,  was  praised  by  the  age  in  which  he  lived,  but 
would  not  be  justified  by  the  rules  of  modern  warfare.  {Gro- 
tins,  de  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  4,  §§15,  16,  18;  Vattel, 
Droit  des  Gens,  liv.  3,  ch.  8,  §  155 ;  Bynkershoek,  Quaest.  Jur. 
Pub.,  lib.  1,  cap.  1;  Phillimore,  On  Int.  Law,  vol.  3,  §94; 
Rayneval,  Inst,  du  Droit  Nat,  etc.,  liv.  3,  cb.  4 ;  Ortolan,  Diplo- 
matie de  la  Mer,  tome  2,  liv.  3,  cb.  1 ;  De  Felice,  Droit  de  la 
Nat.,  etc.,  tome  2,  lee.  25 ;  Riquelme,  Derecho  Pub.  Int,  lib.  1, 
tit.  1,  cap.  12  ;  Bur  lamaqui.  Droit  de  la  Nat.  et  des  Gens,  tome 
5,  pt.  4,  ch.  6 ;   De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  24.) 

§  22.  War  makes  men  public  enemies,  but  it  leaves  in  force 
all  duties  which  are  not  necessarily  suspended  by  the  new  posi- 
tion in  which  men  are  placed  toward  each  other.  Good 
faith  is,  therefore,  as  essential  in  war  as  in  peace,  for  without 
it  hostilities  could  not  be  terminated  with  any  degree  of 
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safety,  short  of  the  total  destruction  of  one  of  the  contending 
parties.  This  being  admitted  as  a  general  principle,  the 
question  arises,  how  far  we  may  deceive  an  enemy,  and  what 
stratagems  are  allowable  in  war?  Whenever  we  have 
expressly  or  tacitly  engaged  to  speak  truth  to  an  enemy,  it 
would  be  perfidy  in  us  to  deceive  his  confidence  in  our  sin- 
cerity. But  if  the  occasion  imposes  upon  us  no  moral  obli- 
gation to  disclose  to  him  the  truth,  we  are  perfectly  justifiabe 
in  leading  him  into  error,  either  by  words  or  actions.  Feints, 
and  deceptions  of  this  kind  are  always  allowable  in  war.  It 
is  the  breach  of  good  faith,  express  or  implied,  which  consti- 
tutes the  perfidy,  and  gives  to  such  acts  the  character  of  lies. 
{PhilUmore,  On  Int.  Law,  vol.  3,  §  94 ;  Vattel,  Droit  des  Gens, 
liv.  3,  ch.  10,  §§  174,  177 ;  Leiber,  Political  Ethics,  b.  7,  §§  24, 
25 ;  Wildman,  Int.  Law,  vol.  2,  pp.  24,  25 ;  Grotius,  Be  Jur. 
Bel.  ac  Pac,  lib.  3,  cap.  8,  §§4,  5 ;  Pvffendorf,  de  Jure  Nat.  et 
Gent.,  lib.  8,  cap.  6,  §  6 :  Garden,  Be  Biplomatie,  liv.  6,  §  7 ; 
Bello,  Berecho  Internacional,  pt.  2,  cap.  6,  §§  1,  2 ;  Paley,  Moral 
and  Pol.  Philosophy,  b.  3,  pt.  1,  ch.  15 ;  Be  Cussy,  Broit  Mari- 
time, liv.  1,  tit.  3,  §  24.) 

§  23.  Stratagems,  in  war,  are  snares  laid  for  an  enemy,  or 
deceptions  practiced  on  him,  without  perfidy,  and  consistent 
with  good  faith.  They  are  not  only  allowable,  but  have 
often  constituted  a  great  share  of  the  glory  of  the  most  cele- 
brated commanders.  "  Since  humanity  obliges  us,"  says 
Yattel,  "  to  prefer  the  gentlest  methods  in  the  prosecution  of 
our  rights,  if,  by  a  stratagem,  by  a  feint  devoid  of  perfidy, 
we  can  make  ourselves  masters  of  a  strong  place,  surprise 
the  enemy,  and  overcome  him,  it  is  much  better,  and  is  really 
more  commendable  to  succeed  in  this  way  than  by  a  bloody 
seige  or  the  carnage  of  a  battle.  Thus,  feints  and  pretended 
attacks  are  frequently  resorted  to,  and  men  or  ships  are  some- 
times so  disguised  as  to  deceive  the  enemy  as  to  their  real 
character,  and,  by  this  means,  enter  a  place  or  obtain  a  posi- 
tion advantageous  to  their  plan  of  attack  or  of  battle.  But 
the  use  of  stratagems  is  limited  by  the  rights  of  humanity 
and  the  established  usages  of  war.  Even  if  devoid  of  per- 
fidy, and  consistent  with  the  faith  due  to  the  enemy,  they 
must  not  violate  commercial  usage,  or  contravene  the  stipu- 
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lations  of  particular  treaties.  Yattel  mentions  the  case  of 
an  Englisli  frigate,  which,  in  the  war  of  1756,  is  said  to  have 
appeared  off  Calais  and  made  signals  of  distress,  with  a  view 
of  decoying  out  some  vessel,  and  actually  seized  a  hoat  and 
some  sailors  who  generously  came  to  her  assistance.  If  the 
fact  be  true,  that  unworthy  stratagem  deserves  a  severe  pun- 
ishment. It  tends  to  damp  a  benevolent  charity  which 
should  be  held  sacred  in  the  eyes  of  mankind,  and  which  is 
so  laudable  even  between  enemies.  Moreover,  making  sig- 
nals of  distress  is  asking  assistance,  and,  by  that  very  action, 
promising  perfect  security  to  those  who  give  the  friendly 
succor.  Therefore  the  action  attributed  to  that  frigate 
implies  an  odious  perfidy."  Ortolan  refers  to  the  conduct 
of  an  English  frigate  and  two  vessels  at  Barcelona,  in  1800, 
as  of  the  same  character  as  that  of  the  English  frigate  off 
Calais,  described  as  above,  by  Yattel.  On  the  4th  of  Sep- 
tember, 1800,  the  English  took  forcible  possession  of  a  Swe- 
dish vessel,  then  neutral,  near  Barcelona,  put  a  large  number 
of  English  soldiers  and  marines  on  board,  and,  entering  the 
harbor  in  the  night,  under  this  neutral  flag,  and  in  a  neutral 
vessel,  surprised  and  captured  two  Spanish  frigates  which 
were  lying  at  anchor.  Ortolan  denounces  this  as  an  act  of 
perfidy,  and  as  not  being  a  stratagem  allowable  by  the  usages 
of  war.  This  act  may  be  viewed  in  different  lights.  So  far 
as  the  surprise  of  the  Spaniards  is  concerned,  it  was  a  legiti- 
mate stratagem.  It  was  their  duty  to  be  prepared  for  such 
an  attack,  and  they  were  properly  punished  for  their  neglect 
to  take  the  proper  and  ordinary  precautions  to  prevent  it. 
So  far  as  the  seizure,  and  the  use  of  the  Swedish  vessel,  and 
the  treatment  received  by  its  captain  and  crew  at  the  hands 
of  the  English,  are  concerned,  it  was  a  gross  violation  of 
neutral  rights  which  would  have  justified  Sweden  in  declar- 
ing war,  on  satisfaction  being  refused.  As  between  Spain 
and  Sweden,  it  was  a  gross  neglect  of  neutral  duty,  on  the 
part  of  the  latter,  in  not  requiring  England  to  restore  the  cap- 
tures thus  unlawfully  made  under  the  Swedish  flag.  With 
respect  to  the  actual  attack  made  by  the  English  under  a  false 
flag,  it  was  a  direct  violation  of  their  own  maritime  laws  and 
the  established  usages  of  nations,  as  will  be  shown  in  the 
next  paragraph.     (Groiius,  de  Jur.  Bel.  ac  Pac.^  lib.  3,  cap.  1, 

26* 


4Q4  International  Law. 

§§  8,  17 ;  Bynkershoek,  QuaesL  Jiir.  Pub.,  lib.  1,  cap.  1 ;  Leiber, 
Political  Mtics,  b.  7,  §§  24,  25 ;  Wildman,  Int.  Law,  vol.  2,  p. 
25 ;  TAe  Peacock,  4  i?o6.  J?e2?.,  p.  187 ;  Ortolan,  Liplomatie  de 
la  Mer,  tome  2,  liv.  3,  ch.  1 ;  Martens,  Precis  du  Droit  des 
Gens,  §  274 ;  Payneval,  Inst,  du  Droit  Nat.,  etc.,  liv.  3,  ch.  4  ; 
Vattel,  Droit  des  Gens,  liv.  3,  ch.  10,  §  178 ;  JBello,  Derecho  Inter- 
nacional,  pt.  2,  cap.  6,  §  2 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  1, 
tit.  1,  cap.  12 ;  Paley,  Moral  and  Pol.  Philosophy,  b.  3,  pt.  1, 
ch.  15.) 

§  24.  We  will  now  inquire  how  far  stratagems  of  this  kind 
are  allowable  at  sea,  or  rather  how  far  a  vessel  may  act  under 
false  colors.  "  To  sail  and  chase  under  false  colors,"  says 
Sir  "William  Scott,  "  may  be  an  allowable  stratagem  in  war, 
huX  firing,  under  false  colors,  is  what  the  maritime  law  of  this 
country  (England)  does  not  permit ;  for  it  may  be  attended 
with  very  unjust  consequences ;  it  may  occasion  the  loss  of 
the  lives  of  persons,  who,  if  they  were  apprised  of  the  real 
character  of  the  cruiser,  might,  instead  of  resisting,  implore 
protection."  It  will  be  noticed  that  the  prohibition  to  fire 
under  false  colors,  is  here  put  upon  the  ground  of  local  law, 
no  reference  being  made  to  any  general  rule  of  international 
jurisprudence.  "  It  is  a  rule  of  the  law  of  nations,"  say  Pis- 
toye  et  Duverdy,  "  that,  on  the  sea,  a  vessel  cannot  attack 
another  vessel  before  having  made  known  its  nationality,  and 
having  put  the  vessel  which  it  encounters  in  a  position  of 
declaring  its  own  nationality."  The  ancient  rule  of  maritime 
law,  as  stated  by  Valin,  was,  that  the  affirming  gun  {coup  de 
semonce  ou  d' assurance)  could  be  fired  only  under  the  national 
flag.  Such  were  the  provisions  of  the  ancient  ordonnances 
of  France.  But  article  thirty-three  of  the  Arrete  du  2  prairial 
merely  prohibits  the  firing  a  shot  {tirer  a  boulet)  under  a  false 
flag,  and  the  law  of  the  10th  of  April,  1825,  article  third,  pro- 
vides that  captains  and  ofiicers,  who  commit  acts  of  hostility 
under  a  flag  other  than  that  of  the  state  by  which  they  are 
commissioned,  shall  be  treated  as  pirates.  Ortolan  says  that 
the  afiarming  gun  may  be  fired  under  false  colors,  but  all  acts 
of  hostility  must  be  under  the  national  flag.  Masse  and 
Hautefeuille  seem  to  adobt  the  opinion  that  the  affirming 
gun  {couj>  de  semonce)  should  be  fired  only  under  national 
colors.    But  as  such  gun  is  in  no,  respect  an  act  of  hostility, 
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we  can  perceive  no  good  reason  why  it  may  not  be  fired 
under  false  colors.  {Wildman,  Int.  Law,  vol.  2,  p.  25;  Ihe 
Peacock,  4  Bob.  Hep.,  p.  187 ;  Plstoye  et  Daverdy,  Traite  des 
Prises,  tit.  5,  ch  1 ;  Masse,  Droit  Commercial,  tome  1,  §  307 ; 
Hautefeidlle,  Droit  des  Nations  Neutres,  tome  4,  p.  8 ;  Valin, 
Traits  des  Prises,  ch.  2,  sec.  1,  §  9 ;  Ortolan,  Diplomatic  de  la 
Mer.,  tome  2,  lib.  3,  ch.  1;  Lebeau,  Nouveau  Code  des  Prises, 
tome  6,  pp.  223,  283 ;  De  Cassy,  Droit  Maritime,  liv.  1,  tit.  8, 
§25.) 

§  25.  Deceitful  intelligence  may  be  divided  into  two  classes ; 
false  representations  made  in  order  that  they  may  fall  into 
the  enemy's  hands  and  deceive  him,  and  the  representations 
of  one  who  feigns  to  betray  his  own  party,  with  a  view  of 
drawing  the  enemy  into  a  snare ;  both  are  justifiable  by  the 
laws  of  war.  Commanders  sometimes  make  false  represen- 
tations of  the  number  and  position  of  their  troops,  and  of 
their  intended  military  operations,  for  the  purpose  of  having 
them  fall  into  the  enemy's  hands,  and  of  deceiving  him ;  this  is 
not  only  allowable,  but  is  regarded  as  a  commendable  ruse  de 
la  guerre.  If  an  officer  deliberately  makes  overtures  to  an 
enemy,  offering  to  betray  his  own  party,  and  then  deceives 
that  enemy  with  false  imformation,  his  procedure  is  deemed 
infamous;  nevertheless,  the  enemy  has  no  right  to  complain 
of  the  treachery,  for  he  should  not  have  expected  good  faith 
in  a  traitor.  But  if  the  officer  has  been  tampered  with  by 
ofiers  of  bribery,  he  may  lawfully  feign  acquiesence  to  the 
proposal,  with  the  view  to  deceive  the  seducer;  he  is  insulted 
by  the  attempt  to  purchase  his  fidelity,  and  he  is  justified  in 
revenging  himself  by  drawing  the  tempter  into  a  snare.  "By 
this  conduct,"  says  Vattel,  "he  neither  violates  the  faith  of 
promises,  nor  impairs  the  happiness  of  mankind,  for  criminal 
engagements  are  absolutely  void,  and  ought  never  to  be  ful- 
filled, and  it  would  be  a  fortunate  circumstance  if  the  promi- 
ses of  traitors  could  never  be  relied  on,  but  were,  on  all  sides, 
surrounded  with  uncertainties  and  danger.  Therefore,  a 
superior,  on  information  that  the  enemy  is  tempting  the 
fidelity  of  an  officer  or  soldier,  makes  no  scruple  of  ordering 
that  subaltern  to  feign  himself  gained  over,  and  to  arrange 
his  pretended  treachery  so  as  to  draw  the  enemy  into  an 
ambuscade."    {De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  24 ; 
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Grotius,  de  Jur.  Bel.  ac  Fac,  lib.  3,  cap.  1,  §§  8,  17 ;  Puffen- 
dorf,  de  Jure  Nat.  et  Gent.^  lib.  8,  cap.  6,  §  6;  Vattel,  Droit  des 
Gens,  liv.  3,  ch.  10,  §  182 ;  Leiber,  Political  Ethics,  b.  7,  §§  24, 
25 ;  Wildman,  Int.  Law,  vol.  2,  pp.  24,  25 ;  Paley,  Moral  and 
Pol.  Philosophy,  b.  3,  pt.  1,  cb.  15.) 

§  26.  Sjpies  are  persons  who,  in  disguise,  or  under  false  jpre- 
tenses,  insinuate  themselves  among  the  enemy,  in  order  to  dis- 
cover the  state  of  his  afiairs,  to  pry  into  his  designs,  and  then 
communicate  to  their  employer  the  information  thus  obtained. 
The  employment  of  spies  is  considered  a  kind  of  clandestine 
practise,  a  deceit  in  war,  allowable  by  its  rules.  '^  Spies," 
says  Vattel,  "are  generally  condemned  to  capital  punishment, 
and  not  unjustly;  there  being  scarcely  any  other  way  of  pre- 
venting the  mischief  which  they  may  do.  For  this  reason,  a 
man  of  honor,  who  would  not  expose  himself  to  die  by  the 
hand  of  a  common  executioner,  ever  declines  serving  as  a 
spy.  He  considers  it  beneath  him,  as  it  seldom  can  be  done 
without  some  kind  of  treachery.  The  sovereign,  therefore,  can- 
not lawfully  require  such  a  service  of  subjects,  except,  perhaps, 
in  some  singular  case,  and  that  of  the  last  importance.  It 
remains  for  him  to  hold  out  the  temptation  of  a  reward,  as 
an  inducement  for  mercenary  souls  to  engage  in  the  business. 
If  those  whom  he  employs  make  a  voluntary  tender  of  their 
services,  or  if  they  be  neither  subject  to,  nor  in  anywise  con- 
nected with,  the  enemy,  he  may  unquestionably  take  advan- 
tage of  their  exertions,  without  any  violation  of  justice  or 
honor."  E'o  authority  can  require  of  a  subordinate  a  treache- 
rous or  criminal  act  in  any  case,  nor  can  the  subordinate  be 
justified  in  its  performance  by  any  orders  of  his  superior. 
Hence  the  odium  and  punishment  of  the  crime  must  fall  upon 
the  spy  himself,  although  it  may  be  doubted  whether  the 
employer  is  entirely  free  from  the  moral  responsibility  of 
holding  out  inducements  to  treachery  and  crime.  That  a  gene- 
ral may  profit  by  the  information  of  a  spy,  the  same  as  he 
may  accept  the  offers  of  a  traitor,  there  can  be  no  question ; 
but  to  seduce  the  one  to  betray  his  country,  or  to  induce  the 
other,  by  promises  of  reward,  to  commit  an  act  of  treachery, 
is  a  very  different  matter.  The  term  spy  is  frequently  applied 
to  persons  sent  to  reconnoitre  an  enemy's  position,  his  forces, 
defenses,  etc.,  but  not  in  disguise,  or  under  false  pretenses. 
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Such,  however,  are  not  sjpies  in  the  sense  in  which  that  term 
is  used  in  military  and  international  law,  nor  are  persons  so 
employed  liable  to  any  more  rigorous  treatment  than  ordi- 
nary prisoners  of  war.  It  is  the  disguise,  or  false  pretense.,  which 
constitutes  the  perfidy,  and  forms  the  essential  elements  of 
the  crime,  which,  by  the  laws  of  war,  is  punishable  with  an 
ignominious  death.  Article  one  hundred  and  one  of  the 
rules  and  articles  for  the  government  of  the  armies  of  the 
the  United  States,  provides  "that,  in  time  of  war,  all  persons 
not  citizens  of,  or  owing  allegiance  to,  the  United  States  of 
America,  who  shall  be  found  lurking,  as  spies,  in  or  about  the 
fortifications  or  encampments  of  the  armies  of  the  United 
States,  or  any  of  them,  shall  suffer  death,  according  to  the 
law  and  usage  of  nations,  by  sentence  of  a  general  court 
martial."  {Vattel,  Droit  des  Gens,  liv.  3,  ch.  10,  §179;  Grro- 
tins,  De  Jur.  Bel.  ac  Fac,  lib.  3,  cap.  4,  §  18 ;  U.  S.  Statutes, 
Act  of  April  10th,  1806;  Gross,  Military  Laws,  p.  123;  Mar- 
tens, Freds  du  Droit  des  Gens,  §  274 ;  Rayneval,  Inst,  du  Droit 
Nat,  etc.,  liv.  3,  ch.  4 ;  De  Felice,  Droit  de  la  Nat,  etc.,  tome 
2,  lee.  24 ;  Fello,  Derecho  Internacional,  pt.  2,  cap.  6,  §  2 ;  Heff- 
ter,  Droit  International,  §  250 ;  Riquelme,  Derecho  Fuh.  Int.,  lib. 
1,  tit.  1,  cap.  12 ;  De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  24.) 

§  27.  N'otwithstanding  the  criminal  character  of  a  spy,  it 
has  not  unfrequently  happened  that  men  of  high  and  hono- 
rable feelings  have  been  induced  to  undertake  the  ofilce : 
and,  although  this  fact  has  somewhat  lessened,  in  popular 
opinion,  the  odium  of  the  act,  it  has  failed  to  diminish  the 
severity  of  its  punishment.  Two  of  the  most  notable  instan- 
ces of  this  kind  to  be  found  in  military  history,  occurred  dur- 
ing the  war  of  the  American  revolution.  After  the  retreat 
of  Washington  from  Long  Island,  Captain  l^athan  Hale 
re-crossed  to  that  island,  entered  the  British  lines,  in  disguise, 
and  obtained  the  best  possible  intelligence  of  the  enemy's 
forces,  and  their  intended  operations ;  but,  in  his  attempt  to 
return,  he  wus  apprehended,  and  brought  before  Sir  William 
Howe,  who  gave  immediate  orders  for  his  execution  as  a  spy. 
and  these  orders  were  carried  into  execution  the  very  next 
morning,  under  circumstances  of  unnecessary  rigor,  the  priso- 
ner not  being  allowed  to  see  a  clergyman,  nor  even  the  use 
of  a  bible,  although  he  respectfully  asked  for  both.    Every 
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one  remembers  the  story  of  Major  Andr6, —  how  he  ascended 
the  Hudson  river,  within  the  American  lines,  where  he  bar- 
gained with  Arnold  for  the  surrender  of  West  Point  and  its 
defenses ;  how  he  was  captured  in  his  attempt  to  return  to 
New  York  in  disguise,  and  with  the  documentary  evidence 
of  his  bribery  of  Arnold  concealed  upon  his  person  ;  and  how, 
after  a  full  examination,  and  due  deliberation,  he  was  con- 
demned,  and  ordered  by  Washington  to  be  executed  as  a 
s]py»     These  two  officers, —  Hale  and  Andre, —  were  nearly 
of  equal  rank   and  age;  both  had  talents  and  accomplish- 
ments, which  gave  promise  of  future  greatness,  and  which 
had    already   endeared  them   to  large   circles   of  admiring 
friends.     They  both   committed  the  same  military  offense, 
and  both  suffered  the  same  punishment,  but,  with  this  differ- 
ence, that  while  the  British  did  everything  in  their  power  to 
add  to  the  ignomy  of  Hale's  execution,  the  Americans  spared 
no  exertions  to  lighten  the  hours  of  Andre's  captivity,  and  to 
show  their  regret  that  the  stern  exigencies  of  the  war  required 
his  death.     Again,  while  the  Americans  unanimously  con- 
demned the  barbarous  treatment  which  Hale  received  before 
his  execution,  they,  with  equal  unanimity,  acknowledged  the 
justice  of  his  sentence.     Many  of  the  English,  on  the  con- 
trary, while   acknowledging  the  kind  treatment  of  Andre 
by  the  American  officers,  and  their  expressions  of  sympathy 
for  his   fate,  not  only  complained,  at  the  time,  that  his  sen- 
tence was  unjust,  and  his  execution  a  "blot  "  upon  the  repu- 
tation of  Washington,  but  these  charges  have   since  been 
repeated  by  some  of  their  ablest  writers,  and  especially  by 
Lord  Mahon  in  his  "History  of  England,"  and  by  Phillimore 
in  his  "Commentaries   of  International   Law."     It  is   not 
denied  that  Andre  was  within  the  American  lines,  in  disguise, 
for  the  purpose  of  gaining  information  of  the  disposition  of 
our  forces,  and  of  closing  negotiations  with  Arnold  for  their 
surrender ;  but,  it  is  contended,  that  being  there  with  the 
authority  of  Arnold,  and  under  a  passport  from  him,  he  was 
not  legally  a  spy.     Andre,  himself,  never  attempted  so  flimsy 
a  defense ;  he  scorned  all  prevarication,  and  was  condemned 
on  his  own  confessions.     His  defenders  seem  to  forget  that 
the  passport  of  a  traitor,  given  for  treasonable  purposes, 
could  afford  no  protection.     It  had  no  more  legal  force  than 
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Arnold's  agreement  to  surrender  the  American  defenses ;  if 
Washington  was  hound  to  recognize  this  passport,  he  was 
equally  hound  to  carry  out  the  entire  agreement,  by  surrend- 
ering to  the  enemy  West  Point  and  its  garrison !  Moreover, 
even  though  Andre  had  not  been  a  spy,  in  the  strict  techni- 
cal meaning  of  that  term,  he,  nevertheless,  deserved  death, 
for  the  laws  of  war  impose  that  punishment  upon  any  one 
who  attempts  to  seduce  the  fidelity  of  an  officer  by  bribery, 
or  to  induce  a  soldier  to  desert  his  colors.  And  this  penalty 
is  now  prescribed  by  the  statute  of  the  United  States.  {Phil- 
limore,  On  Int.  Law,  vol  3,  §  106;  Mahon,  Hist,  of  England; 
Hamilton,  Hist,  of  the  Republic,  vol.  1;  Sargeant,  Life  of  Major 
Andre;  Holmes,  Annals.) 

§  28.  While  all  agree  that  we  have  no  right  to  require  any 
man  to  perform  the  services  of  a  spy,  and  that  if  we  attempt 
to  tamper  with  the  fidelity  of  an  enemy's  officer  or  soldier, 
we  incur  the  risk  of  such  punishment  as  that  enemy,  under 
the  laws  of  war,  may  impose,  there  is  a  difference  of  opinion 
with  regard  to  our  rewarding  such  acts.  Some  say  that  we 
may  purchase  treason  or  desertion,  if  we  merely  accept  offers 
which  are  made  to  us ;  while  others  contend  that,  if  we  pay 
money  for  the  services  of  a  spy,  or  for  the  surrender  of  a  fort, 
or  an  army,  or  for  traitorous  acts  which  may  lead  to  their  capture, 
we  encourage  perfidy  and  treachery  nearly  as  much  as  though 
the  offer  first  came  from  ourselves.  Without  attempting  to 
decide  this  question  of  ethics,  we  will  merely  remark  that 
the  Romans,  in  their  heroic  ages,  rejected  with  indignation 
every  advantage  offered  by  an  enemy's  subjects.  They  sent 
back  to  the  Falsci,  bound  and  fettered,  the  traitor  who  had 
offered  to  deliver  up  the  King's  children  ;  and  they  refused 
to  make  any  account  of  the  victory  of  their  Consul  over  Yir- 
iatus,  because  it  had  been  obtained  by  means  of  bribery.  In 
speaking  of  the  lawfulness  of  such  acts,  Vattel  remarks,  that 
although  generals  practice  them,  they  are  never  heard  to  boast 
of  having  done  so.  ( Vattel,  Droit  des  Gens,  liv.  3,  ch.  10,  §§  180, 
182  ;  Finheiro-Ferreira,  Notes  sur  Vattel,  tome  2,  n.  73  ;  Bello, 
Derecho  Internacional,  pt.  2,  cap.  6,  §  3 ;  Heffier,  Droit  Interna- 
tional, §  125 ;  Titus  Livius,  lib.  42,  cap.  47 ;  Valerius  Maximus, 
lib.  9,  cap.  6 ;  Futropius,  lib.  4,  cap.  8.) 
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§  29.  It  sometimes  happens  in  war  that  intestine  divisions 
prevail  among  the  enemy's  forces,  and  that  one  party  may 
favor  the  objects  for  which  we  are  contending;  in  such  cases 
we  may,  withont  scruple,  hold  correspondence  with  the  one 
faction,  and  avail  ourselves  of  its  assistance  to  overthrow  the 
other  party.  We  thus  promote  our  own  interest  and  gain 
the  objects  of  the  war,  without  seducing  any  one  to  crime, 
or  even  becoming  the  partakers  of  treachery.  The  right  to 
side  with  a  faction  in  war  is  broadly  diiFerent  from  the  pre- 
tended right  of  forcible  intervention  in  time  of  peace.  A 
third  party  may  side  with  the  one  or  the  other  of  the  con- 
flicting forces,  just  as  he  might  in  a  war  between  separate 
and  independent  nations.  If  he  have  just  cause  of  war 
against  one  of  the  parties,  he  may  avail  himself  of  the  assist- 
ance of  the  other.  ( Vaiiel,  Droit  des  Gens,  liv.  3,  ch.  10,  §  181 ; 
Kent,  Com.  on  Am.  Law,  vol.  1,  p.  25 ;  JBello,  Derecho  Inierna- 
cional,  pt.  2,  cap.  6,  §  3.) 
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§  1.  It  has  already  been  stated  that  a  war,  duly  commenced 
and  ratified,  is  not  confined  to  the  governments  or  authori- 
ties of  the  belligerent  state,  but  that  it  makes  all  the  subjects 
of  the  one  state  the  legal  enemies  of  each  and  every  subject 
of  the  other.  This  hostile  character  results  form  political 
ties,  and  not  from  personal  feelings  or  personal  antipathies ; 
their  status  is  that  of  legal  hostility,  and  not  of  personal 
enmity.  So  long  as  these  political  ties  continue,  or  so  long 
as  the  individual  continues  to  be  the  citizen  or  subject  of  one 
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of  the  belligerent  states,  just  so  long  does  lie  continue  in  legal 
hostility  toward  all  the  citizens  and  subjects  of  the  opposing 
belligerent.  Public  enemies  are  such,  whatever  may  be  their 
occupation,  and  in  whatever  country  they  may  be  found. 
The  Romans  had  a  particular  term  (Hostis,)  to  denote  a 
public  enemy,  and  to  distinguish  him  from  a  private 
enemy,  whom  they  dalled  Inimicus.  The  distinction  is  a 
marked  one,  and  should  never  be  lost  sight  of  Private 
enemies  have  hatred  and  rancor  in  their  hearts,  and  seek  to 
do  each  other  personal  injury.  ITot  so  with  public  enemies. 
They  do  not,  as  individuals,  seek  to  do  each  other  personal 
harm.  And  even  where  brought  into  actual  conflict,  as 
armed  belligerents,  there  is  usually  no  personal  enmity 
between  the  individuals  of  the  contending  forces.  So  far 
from  this,  when  peace  is  declared,  the  military  forces  of  the 
opposing  belligerents  are  usually  personal  friends,  and  vie 
with  each  other  in  politeness  and  mutual  kindness.  ( Vaitely 
Droit  des  Gens,  liv.  3,  ch.  5,  §§  69,  70,  71 ;  Leiber,  Political 
Ethics,  b.  7,  §  24 ;  Masse,  Droit  Commercial,  etc.,  liv.  2,  tit.  1, 
ch.  2 ;  Alber.  Gentilis,  De  Jur.  Bel,  com.  1,  in  pr.;  Butherforth, 
Institutes,  b.  2,  ch.  9,  §  15.) 

§  2.  Moreover,  there  is  a  limit  to  public  enmity.  The  law 
of  nature  gives  to  a  belligerent  nation  the  right  to  use  such 
force  as  may  be  necessary,  in  order  to  obtain  the  object  for 
which  the  war  was  undertaken.  Beyond  this,  the  use  of  force 
is  unlawful ;  this  necessity  forms  the  limit  of  hostility 
between  subjects  of  the  belligerent  states.  They,  therefore, 
have  no  right  to  take  the  lives  of  non-combatants,  or  of  such 
public  enemies  as  they  can  subdue  by  other  means,  nor  to 
inflict  any  injuries  upon  them  or  their  property,  unless  the 
same  should  be  necessary  for  the  object  of  the  war.  ( Vattel, 
Droit  des  Gens,  liv.  3,  ch.  8,  §  138 ;  Wheaton,  Elem.  Int.  Law, 
pt.  4,  ch.  2,  §  2 ;  Rutherforth,  Institutes,  b.  2,  ch.  9,  §  15 ;  Bur- 
lamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  6 ; 
Corum  V.  Blackburn,  Doug.  Hep.,  p.  644;  Masse,  Droit  Com- 
mercial, liv.  2,  tit.  1,  ch.  2 ;  De  Felice,  Droit  de  la  Nat.,  etc., 
tome  2,  lee.  25 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  12.) 

§  3.  We  have  already  stated  the  general  effect  of  a  declara- 
tion of  war  upon  the  persons  and  property  of  the  subjects  of 
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an  enemy  found  within  our  own  territory,  and,  tliat  while, 
by  the  strict  rights  of  war,  we  can  retain  them  all  as  prison- 
ers or  prizes,  this  right,  by  modern  usage,  is  only  applied  to 
the  military  and  to  ships  of  war,  mere  residents,  merchants,, 
and  merchant  vessels,  being  allowed  a  certain  time  to  with- 
draw themselves  from  our  jurisdiction  without  molestation. 
Subjects  of  a  neutral  state,  resident  or  domiciled  in  the 
enemy's  country,  are,  in  many  respects,  to  be  regarded  as 
enemies ;  but,  as  they  are  not  liable  to  military  duty,  in  the. 
proper  sense  of  that  term,  they  cannot  be  treated  either  as 
actual  combatants  or  as  enemy's  subjects,  who  are  liable  to 
be  called  upon  by  their  own  state  to  oppose  us  by  force. 
Moreover,  our  own  subjects,  resident  or  domiciled  in  the 
enemy's  country,  are,  in  certain  matters  relating  to  trade  and 
the  rights  of  maritime  capture,  regarded  as  legal  enemies, 
but  not  with  respect  to  their  personal  status  and  personal 
duties.  Again,  as  belligerents  are  not  permitted  to  use  force 
against  each  other  within  neutral  territory,  we  cannot  exer- 
cise there  the  same  rights  against  the  person  and  property 
of  an  enemy  as  we  can  within  our  own  or  enemy's  territory, 
or  upon  the  high  seas.  The  treatment  of  an  enemy,  there- 
fore, depends  in  a  measure,  upon  the  place  in  which  he  may 
be  found.  (Burlamaqui,  Droit  de  la  Nat.^  etc.,  tome  5,  pt.  4, 
ch.  6  ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  4,  §  63  ;  Bynkershoek, 
Quaest.  Jur.  Fub.,  lib.  1,  ch.  7 ;  Masse,  Droit  Commercial,  liv. 
2,  tit.  1,  ch.  2 ;  Ragnenal,  Droit  de  la  Nat.,  etc.,  liv.  3,  ch.  5,  § 
4 ;  Bello,  Derecho  Interna cional,  pt:  2,  cap.  2,  §  2.) 

§  4.  It  has  already  been  remarked,  that  we  have  the  same 
rights  of  war  against  the  co-allies  or  associates  of  an  enemy 
as  against  the  principal  belligerent.  It  must,  however,  be 
observed  that  general  allies  are  not  necessarily  associates  in 
a  war.  The  allies  of  our  enemy,  therefore,  may,  or  may  not, 
themselves  become  our  enemies,  according  to  the  character 
of  the  alliance  which  they  have  formed  with  that  enemy,  the 
time  of  making  it,  and  the  circumstances  under  which  it  was 
entered  into.  We  must,  therefore,  distinguish  between  the 
general  allies  of  an  enemy,  and  his  associates  in  a  war. 
{Heffter,  Droit  International,  §§  115-117;  Vattel,  Droit  des 
Gens,  liv.  3,  ch.  6,  §  95 ;  Bynkershoek,  Quaest.  Jur.  Pub.,  lib. 
1,  cap.  9;  Wheaton,  Elem  Int.  Law,  pt.  3,  ch.  2,  §§  13,  14; 
Bdlo,  Derecho  Intemacional,  pt.  2,  cap.  9,  §  1.) 
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§5.  But  the  question  here  arises,  how  are  we  to  know 
whether  an  enemy's  ally  is  himself  to  be  regarded  as  an 
enemy,  and  to  be  treated  in  the  same  manner  as  the  princi- 
pal belligerent  ?  In  the  first  place,  if  he  has  made  common 
cause  with  our  enemy  in  beginning  or  carrying  on  hostilities 
against  us,  we  have  toward  him  the  same  belligerent  rights 
as  toward  the  principle  in  the  war,  for  both  are  equally  our 
enemies.  There  is  no  need  of  proving  him  an  enemy,  for 
his  own  conduct  has  made  him  such.  Again,  even  where 
there  are  no  obligations  of  treaty,  if  he  freely  and  voluntarily 
declares  in  favor  of  his  ally  and  against  us,  he,  of  his  own 
accord,  becomes  our  enemy,  and  is  to  be  treated  in  every 
respect  as  the  principal.  But  the  simple  fact  of  there  being 
an  alliance  between  our  enemy  and  other  nations  would  not 
justify  us  in  treating  such  nations  as  belligerents.  (Vattel, 
Droit  des  Gens,  liv.  3,  ch.  6,  §§  96-98 ;  Wheaion,  Ulem.  Int. 
Law,  pt.  3,  ch.  2,  §  14 ;  Bello,  Derecho  Interyiacional,  pt.  2,  cap. 
9,  §  1 ;  Heffter,  Droit  International,  §§  115-117.) 

§6.  Alliances,  for  warlike  purposes,  are  divided  into  two 
classes,  offensive  and  defensive.  In  the  former,  the  state  unites 
with  its  ally  for  the  purpose  of  jointly  waging  war  against  a 
third  party ;  but  in  the  latter,  the  state  engages  to  defend  its 
ally  in  case  of  an  attack.  Some  alliances  are  both  offensive 
and  defensive;  others  are  only  defensive  ;  but  there  is  seldom 
an  offensive  alliance  which  is  not  also  a  defensive  one.  Some 
are  against  all  opponents,  and  without  restriction;  while 
others  are  only  against  a  particular  state,  and  on  specified 
conditions,  with  limitations  and  exceptions.  The  character 
of  such  alliances  is  discussed  elsewhere.  We  shall  here  con- 
sider their  legal  effects  with  respect  to  belligerent  rights  and 
not  their  moral  character.  Warlike  alliances,  made  at  the 
commencement  of,  or  during  a  war,  are  necessarily  binding, 
for  the  contracting  parties  then  know  the  character  of  the 
war  and  the  exact  nature  of  the  obligations  which  they  have 
assumed.  Alliances,  made  under  such  circumstances,  are 
acts  of  hostility  which  make  the  ally  an  enemy  equally  with 
the  principal  belligerent.  It  is  important,  however,  to  sat- 
isfy ourselves  as  to  the  character  of  such  alliances,  to  see 
whether  or  not  they  are  really  warlike  compacts  which  make 
the  contracting  parties  also  parties  to  the  war.     The  alliance 
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between  France  and  the  English  revolted  colonies  in  !N"orth 
America,  being  made  during  the  war  of  the  American  revo- 
lution, was  very  properly  regarded  by  Great  Britain  as  tanta- 
mount to  a  declaration  of  war  on  the  part  of  France,  and  as 
justifying  immediate  hostilities  against  this  ally  of  the 
revolted  colonies.  [Riquelme^  Derecho  Pub.  Int.,  lib.  1,  tit. 
1,  cap.  11;  Heffter,  Droit  International,  §§115-117;  Vattel, 
Droit  des  Gens,  liv.  3,  ch.  6,  §§  80,  85 ;  Bynkershoek,  QuaesL 
Jur.  Fuh.,  lib.  1,  cap.  9 ;  Fhillimore,  On  Int.  Law,  vol.  3,  §  73.) 

§  7.  A  warlike  alliance  made  by  a  third  party  before  the 
war  with  a  state,  then  our  friend,  but  now  our  enemy,  will 
not,  as  a  general  rule,  be,  of  itself,  a  sufficient  cause  for  com- 
mencing hostilities  against  such  third  party ;  for  there  may 
be  good  reason  why  he  should  not  regard  himself  as  bound 
by  the  obligations  of  the  alliance.  It  would  certainly  be  very 
impolitic,  as  well  as  improper,  for  us  to  treat  as  a  belligerent 
one  who  may  not  be  disposed  to  become  our  enemy.  The 
character  of  the  alliance,  and  the  peculiar  circumstances  of 
the  case,  must  serve  as  guides  for  our  conduct,  always 
keeping  in  mind  the  maxim,  that  it  is  better  to  have  a  friend 
than  an  enemy,  and  the  rule  of  international  law,  that  we  are 
justifiable  in  engaging  in  hostilities  only  so  far  as  may  be 
necessary  for  our  own  security  and  the  protection  of  our  just 
rights.  In  case  of  alliances,  made  before  the  war,  the  ques- 
tion is,  to  determine  whether  the  actual  circumstances  are 
such  as  were  contemplated  in  the  engagement, —  whether 
they  are  such  as  were  expressly  specified,  or  tacitly  supposed, 
in  the  treaty.  This  is  what  the  civilians  call  casus  foederis,  or 
the  case  of  the  alliance.  Whatever  has  been  promised,  either 
expressly  or  tacitly,  in  the  treaty,  is  due  in  the  casus  foederis. 
But  if  not  so  promised,  it  is  not  due.  If  the  war  is  not  such 
a  case  as  the  treaty  contemplated,  the  ally  does  not  become 
a  party  to  it;  for  the  casus  foederis  does  not  take  place. 
( Vattel,  Droit  des  Gens,  liv.  3,  ch.  6,  §  88 ;  Wheaton,  Elem. 
Int.  Law,  pt.  3,  ch.  2,  §  15;  Groiius,  de  Jur.  Bel.  ac  Pac, 
liv.  2,  cap.  15,  §  13 ;  Bynkershoek,  Quest.  Jur.  Pub.,  lib.  1,  cap. 
9  ;  Martens,  Precis  du  Droit  des  Gens,  §  299  ;  Moser,  Versuch, 
etc.  b.  9,  pt.  1,  p.  24 ;  Garden,  De  Diplornatie,  liv.  7,  §  1 ; 
Heffter,  Droit  International,  §  115 ;  Biquelme,  Derecho  Pub.  Int., 
b.  1,  tit.  1,  cap.  11.) 
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§  8.  In  an  offensive  alliance,  made  before  the  war,  the  ally 
engages  generally  to  cooperate  in  hostilities  against  a  speci- 
fied power,  or  against  any  power  with  whom  the  other  party 
may  declare  war.  Where  an  alliance  is  made  in  general 
terms,  without  any  specified  conditions,  limitations,  or  excep- 
tions, does  the  casus  foederis  take  place  the  moment  the  other 
party  declares  war?  In  other  words,  does  such  an  offensive 
alliance  differ  in  its  binding  effect  from  one  contracted  with 
a  party  already  engaged,  or  on  the  point  of  engaging,  in  a 
war,  the  character  of  which  is  already  known  ?  Vattel  says : 
"As  it  is  only  for  the  support  of  a  just  war  that  we  are 
allowed  to  give  assistance  or  contract  alliances,  every  alli- 
ance, every  warlike  association,  every  auxiliary  treaty,  con- 
tracted by  way  of  anticipation  in  time  of  peace,  and  with  no 
view  to  any  particular  war,  necessarily  and  of  itself  includes 
this  tacit  clause,  that  the  treaty  shall  not  he  obligatory  excejH  in 
case  of  a  just  ivar.  On  any  other  footing  the  alliance  could 
not  be  validly  contracted."  Mr.  Wheaton  says  :  "  To  promise 
assistance  in  an  unjust  war,  would  be  an  obligation  to  com- 
mit an  injustice,  and  no  such  contract  is  valid."  It  would 
seem  to  follow,  from  this  fundamental  principle,  that  where 
one  of  two  parties  to  an  offensive  alliance,  made  before  the 
war,  declares  war  against  its  enemy,  even  though  that  enemy 
be  the  very  nation  against  which  the  alliance  was  formed, 
the  other  ally  is  to  be  allowed  time  to  examine  into  the 
causes  of  the  war  ;  if  it  be  a  just  war,  all  his  engagements 
come  into  force;  but  if  it  be  unjustly  declared,  his  treaty 
obligations  cease  to  be  binding.  (Vattel,  Droit  des  Gens,  liv. 
3,  ch.  6,  §  88  ;  Viheaton,  Elem.  Int.  Law,  pt.  3,  ch.  2,  §  15 ; 
Garden,  De  Liplomatie,  liv.  6,  sec.  2,  §  2 ;  JBello,  Derecho,  Inter- 
nacional,  pt.  2,  ch.  9,  §  1.) 

§  9.  So,  also,  in  a  defensive  alliance  made  before  the  war, 
the  casus  foederis  does  not  take  place  immediately  on  one  of  the 
parties  being  attacked  by  an  enemy.  The  other  contracting 
party  has  the  right,  as  indeed  it  is  his  duty,  to  ascertain  if  his 
ally  has  not  given  the  enemy  just  cause  of  war,  for  no  one  is 
bound  to  undertake  the  defense  of  an  ally,  in  order  to  enable 
him  to  insult  others,  or  to  refuse  them  justice.  If  he  is  mani- 
festly in  the  wrong,  his  co-ally  may  require  him  to  offer  rea- 
sonable satisfaction ;  and  if  the  enemy  refuse  to  accept  it, 
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and  insists  upon  a  continuance  of  the  war,  the  co-ally  is  then 
bound  to  assist  in  his  defense.  But  without  such  offer  of 
reasonable  satisfaction,  the  war  continues  to  be  aggressive  in 
character,  and  therefore  unjust,  and  the  ally  may  properly 
refuse  to  render  the  promised  assistance,  for  the  tacit  condi- 
tion on  which  such  assistance  was  stipulated  to  be  given,  has 
not  been  observed,  or,  in  other  words,  the  casus  foederis  has 
not  taken  place.  {Vaiiel,  Droit  des  Gens,  liv.  2,  ch.  10,  §  90; 
Wheaion,  Elem.  Int.  Law,  pt.  3,  ch.  2,  §  15 ;  Bello,  Derecho 
Internacional,  pt.  2,  ch.  9,  §  1 ;  Wildman  Int.  Law,  vol.  2,  p. 
166;  Garden,  De  Diplomatie,  liv,  6,  sec.  2,  §  2.) 

§  10.  If,  on  the  contrary,  a  party  to  the  defensive  alliance, 
could  call  upon  his  ally  to  assist  him  whenever  he  was  assailed, 
and  without  regard  to  the  justice  of  the  war,  or  the  circum- 
stances of  the  attack,  there  would  be  no  difference  between  a 
defensive  and  an  offensive  alliance,  for,  as  stated  in  the  chap- 
ter on  difierent  kinds  of  war,  many  wars  which  are  defensive 
in  their  operations  are  essentially  offensive  in  their  character 
and  principles.  In  the  words  of  Wheaton,  ''  where  attack  is 
the  best  mode  of  providing  for  the  defense  of  a  state,  the  war 
is  defensive  in  principle,  though  the  operations  are  offensive. 
Where  the  war  is  unnecessary  to  safety,  its  offensive  character 
is  not  altered,  because  the  wrong-doer  is  reduced  to  defensive 
warfare.  So,  a  state,  against  which  a  dangerous  wrong  is 
manifestly  meditated,  may  prevent  it  by  striking  the  first 
blow,  without  thereby  waging  a  war  in  its  principle  offensive. 
Accordingly,  it  is  not  every  attack  made  on  a  state  that  will 
entitle  it  to  aid  under  a  defensive  alliance ;  for  if  that  state 
had  given  just  cause  of  war  to  the  invader,  the  war  would 
not  be,  on  its  part,  defensive  in  principle."  [Vattel,  Droit 
des  Gens,  liv.  2,  ch.  16,  §§  245-261 ;  Wheaton,  Elem.  Int.  Law, 
pt.  3,  ch.  2,  §  15;  Wildman,  Int.  Law,  vol.  2,  p.  166;  Groiius, 
de  Jar.  Bel.  ac  Pac.,  lib.  2,  cap.  15,  §  13 ;  Bynkershoek,  Quest, 
Jut.  Puh.,  lib.  1,  cap.  9;  Garden,  De  Diplomatie,  liv.  6,  sec.  2, 
§  2 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  3.) 

§  11.  Admitting  the  principle  laid  down  by  Vattel,  that 
every  treaty  of  alliance  contains  the  tacit  clause  that  it  shall 
not  be  binding,  except  in  case  of  a  just  war,  and  that  the 
co-ally  has  a  right  to  decide  for  himself  upon  the  character 
of  the  war,  and  whether  or  not  the  casus  foederis  has  tak«n 
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place,  it  is  only  in  case  the  war  is  clearly  and  obviously  nnjiist 
that  he  can  claim  a  release  from  the  obligations  which  he 
voluntarily  contracted.     Whether  the  alliance  be  offensive 
or  defensive,  or  both,  if  there  be  strong  reasons  to  doubt  the 
justice  of  the  war,  the  ally  is  to  be  allowed  time  to  examine 
it  before  he  can  be  required  to  render  the  stipulated  assis- 
tance ;  but,  unless  upon  such  examination,  he  find  it  manifestly 
unjust,  he  must  comply  with  his  engagements.     Under  ordi- 
nary circumstances,  and  in  the  absence  of  any  proof  to  the 
contrary,  he  is  bound  to  consider  that  his  co-ally  has  just 
cause  of  war.     In  speaking  of  the  tacit  restriction,  which 
Yattel  says  is  necessarily  understood  in  every  treaty  of  alli- 
ance, Mr.  Wheaton  remarks  that  it  "  can  be  applied  only  to 
a  manifest  case  of  unjust  aggression  on  the  part  of  the  other 
contracting  party,  and  cannot  be  used  as  a  pretext  to  elude 
the  performance  of  a  positive  and  unequivocal  engagement, 
without  justly  exposing  the  ally  to  the  imputation  of  bad 
faith.     In  doubtful  cases,  the  presumption  ought  rather  to  be 
in  favor  of  our  confederate,  and  of  the  justice  of  his  quarrel." 
{Vaiiel,  Droit  des  Gens,\iv.  3,  ch.  6,  §§79-82;  Wheaton,  Elem. 
Int.  Law,  pt.  3,  ch.  2,  §  15;  Bynkershoek,   Quaest.  Jur.  Pub,, 
lib.  1,  cap.  9;  Bello,  Derecho  Internacionaly  pt.  2,  cap.  9,  §1.) 

§  12.  We  have  already  pointed  out  the  distinction  between 
treaties  of  alliance  and  treaties  of  limited  succor  and  subsidy. 
In  a  treaty  of  succor,  the  ally  stipulates  to  furnish  certain 
assistance  in  troops,  ships  of  war,  provisions,  or  money.  If 
the  succor  is  to  consist  of  troops,  they  are  called  auxilliaries; 
if  of  money,  it  is  called  subsidy.  The  rules  already  laid  down, 
with  respect  to  the  casus  foederis  in  treaties  of  alliance  made 
before  the  war,  apply  equally  to  treaties  of  limited  succor 
and  subsidy.  For  the  reasons  there  given,  such  treaties  are 
not  binding  where  the  war  is  manifestly  unjust.  ( Vatiel, 
Droit  des  Gens,  liv.  3,  ch.  6,  §  92 ;  Wheaton,  Elem.  Int.  Law, 
pt.  3,  ch.  2,  §  15 ;  Bello,  Derecho,  Internacional,  pt.  2,  ch.  9,  §  1.) 

§  13.  Again,  Yattel  says  that  if  the  state  which  has  prom- 
ised succor  finds  itself  unable  to  furnish  it,  this  inability 
alone,  is  sufficient  to  dispense  with  the  obligation.  If,  for 
example,  one  of  the  allies  is  engaged  in  another  war,  not 
contemplated  by  the  alliance,  and  which  requires  his  whole 
strength,  he  is  absolved  from  sending  assistance  to  his  ally 
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in  the  war  to  which  he  is  not  yet  a  party.  Again,  if  he  has 
promised  provisions,  and  his  own  subjects  are  suffering  from 
famine,  the  casus  foederis  does  not  take  effect ;  for  he  is  not 
obliged  to  give  another  what  is  absolutely  necessary  for  the 
use  of  his  own  people.  It  seems  to  us  that  a  promise  is  none 
the  less  hinging  because  of  the  inability  of  the  promisor  to 
fulfil  his  engagements.  ( Vaitel,  Droit  des  Gens,  liv.  3,  ch.  6, 
§  92 ;  Wheaton,  Elem.  Int.  Law,  pt.  3,  ch.  2,  §§  14,  15 ;  De 
Felice,  Droit  de  la  Nat.  et  des  Gens,  tome  2,  lee.  28.) 

§  14.  It  is  also  proper  to  remark  that  even  where  the  casus 
foederis  is  admitted  to  take  place,  and  the  stipulated  succors 
are  furnished,  the  ally  who  furnishes  them  is  not  necessarily 
made  a  party  to  the  war.  "Where  one  state,"  says  Wheaton, 
"  stipulates  to  furnish  to  another  a  limited  succor  of  troops, 
ships  of  war,  money,  or  provisions,  without  any  promise 
looking  to  an  eventual  engagement  in  general  hostilities, 
such  a  treaty  does  not  necessarily  render  the  party  furnish- 
ing this  limited  succor  the  enemy  of  the  opposite  bellige- 
rent. It  only  becomes  such,  so  far  as  respects  the  anxilliary 
forces  thus  supplied;  in  all  other  respects  it  remains  neutral. 
Such,  for  example,  have  long  been  the  accustomed  relations 
of  the  confederated  cantons  of  Switzerland  with  the  other 
European  powers."  {Wheaton,  Elem.  Int.  Law,  pt.  3,  ch.  2, 
§  14 ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  6  §§  81,  82 ;  Ward, 
LaiD  of  Nations,  vol.  2,  p.  265 ;  Martens,  Precis  des  Droit  des 
Gens,  §§  301,  302 ;  Garden,  De  Diplomatic,  liv.  6,  sec.  2,  §§  2-5; 
Riquelme,  Derecho  Pub.  Lit.,  lib.  1,  tit.  1,  cap.  12 ;  Pello,  Dere- 
cho  Internacional,  pt.  2,  cap.  9,  §  1.) 

§  15.  A  distinction,  however,  must  be  made  between  sim- 
ple treaties  of  succor  and  subsidy,  and  capitulations  for  mercena- 
ries, like  those  formerly  entered  into  by  the  Swiss.  Anx- 
illiary troops  are  usually  under  the  general  control  and  direc- 
tion of  the  power  which  furnishes  them,  and  which  is,  there- 
fore, in  a  measure,  responsible  for  their  acts.  But  mercena- 
ries, furnished  under  capitulations,  usually  engage  in  a  foreign 
service  for  a  stated  period,  and  for  stipulated  pay  and  allow- 
ances, being  entirely  at  the  disposition  of  the  power  which 
employs  them,  that  which  furnishes  them  having  no  part 
in   the   conquests  which  are   made,  or  in  the   negotiations 
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and  treaties  whicli  are  entered  into.  [Martens^  Precis  du  Droit 
des  Gens,  §§  301-303  ;  Galiani,  DeiDoneri  dei  Frin.,  etc.,  lib.  1, 
cap.  5,  p.  145;  Moser,  Versuch,  etc.,  h.  10,  pt.  1,  pp.  139, 140 ; 
Romainmatier,  Histoire  Militaire  des  Suisse,  passim ;  Garden,  De 
Diplomatie,  liv.  6,  see.  2,  §  2.) 

§  16.  Yattel  discusses  the  question,  whether  the  limited 
assistance  rendered  to  the  enemy,  under  the  obligations  of  a 
subsidy -treaty,  is  a  just  cause  of  war.  If  the  ally  of  our  enemy, 
he  says,  goes  no  further  than  to  furnish  the  stipulated  succor, 
and,  in  other  respects,  preserves  toward  us  the  accustomed 
relations  of  friendship  and  neutrality,  we  may  overlook  this 
cause  of  complaint.  This  prudent  caution  of  avoiding  an 
open  rupture  with  those  who  render  to  our  enemy  certain 
limited  assistance,  previously  stipulated  for,  has  gradually 
introduced  the  custom  of  not  regarding  it  as  an  act  of  hostility, 
especially  where  it  is  of  a  limited  character.  But,  if  prudence 
dissuades  us  from  making  use  of  a  right,  it  does  not  thereby 
destroy  the  right  itself.  A  cautious  belligerent  may  choose 
to  overlook  certain  offences,  rather  than  unnecessarilv  increase 
the  number  of  its  enemies,  and  be  influenced  by  considera- 
tions of  expediency,  in  not  enforcing  the  strict  rights  of  war. 
It  is,  therefore,  a  question  of  policy,  whether  the  assistance 
furnished  an  enemy  shall  be  regarded  as  good  and  sufficient 
cause  for  declaring  war  against  the  ally  who  furnishes  it. 
( Vattel,  Droit  des  Gens,  liv.  3,  ch.  6,  §§  79-82 ;  Wheaton,  Mem. 
Int.  Law,  pt.  3,  ch.  2,  §  14 ;  Ward,  Laio  of  Nations,  vol.  2,  p. 
295  ;  Heffter,  Droit  International,  §§  115-117.) 

§  17.  We  have  described,  in  another  chapter,  the  general 
character  of  treaties  of  guarantee  and  surety,  as  distinguished 
from  ordinary  treaties  of  alliance.  The  question  to  be  con- 
sidered here,  is,  how  far  such  treaties  bind  the  party  making 
the  guarantee  to  assist  the  other  party  in  a  war  for  the  defense 
or  the  security  of  the  thing  guaranteed  ?  For  example,  Great 
Britain,  by  the  treaties  of  1642,  1654, 1661, 1703, 1807, 1810, 
and  1815,  with  Portugal,  guaranteed  the  latter  kingdom  to 
the  lawful  heir  of  the  house  of  Bragansa,  and  agreed  to 
defend  it  "against  every  hostile  attack."  In  the  case  of  a 
war  between  Portugal  and  a  third  power,  in  which  the  former 
was  subjected  to  ''a  hostile  attack,"  was  Great  Britain  bound 
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to  join  in  the  war,  without  regard  to  its  justice  or  injustice? 
Some  publicists  have  laid  down  the  general  rule,  that  where 
one  of  the  allies  has  guaranteed  to  the  other  certain  specified 
rights  or  possessions,  which  are  taken  away  or  seized  by  a  third 
power,  this  third  power  places  itself  in  a  position  of  hostility 
toward  both  of  the  contracting  parties.  In  this  case,  it  is 
said,  the  guaranteeing  party  cannot  refuse  to  succor  his  ally. 
Here  his  duty  is  plain  and  indisputable,  and  if  he  should 
refuse  to  take  part  in  the  war,  he  is  justly  chargeable  with  a 
breach  of  the  alliance.  The  casus  foederis  takes  place,  it  is 
said,  as  soon  as  the  rights  or  possessions  so  guaranteed  are 
seized  or  encroched  upon.  The  agreement,  being  for  the 
security  of  a  specific  right,  or  the  possession  of  a  particular 
territory,  it  is  special,  and  the  covenant  cannot  be  evaded  or 
avoided  by  any  general  plea  of  the  injustice  of  the  war. 
Others  say  that  treaties  of  guarantee  are  of  the  nature  of  a 
defensive  alliance ;  and,  consequently,  that  even  where  terri- 
tories are  guaranteed,  the  guarantee  does  not  exteud  to  wars 
provoked  by  the  aggression  of  the  party  guaranteed.  If, 
therefore,  the  war  be  manifestly  unjust  on  the  part  of  the 
ally  so  guaranteed,  the  casus  foederis  does  not  take  place,  and 
the  stipulation  is  not  binding.  This  view  is  consonant  with 
general  principles ;  for  if  the  war  be  morally  wrong  on  the 
part  of  one  ally,  he  cannot  reasonably  demand  the  auxilliary 
strength  of  his  co-ally  to  assist  him  in  its  prosecution.  Again, 
in  the  case  of  the  guarantee  of  a  treaty,  it  is  said  that  the 
guarantee  is  not  only  not  obliged,  but  is  not  even  authorized 
to  interfere  to  compel  its  performance,  unless  required  to 
do  so  by  a  party  guaranteed,  because  the  contracting  parties 
are  at  liberty  to  vary  its  stipulations,  or  dispense  altogether 
with  their  performance.  It  follows,  therefore,  that  a  party  to 
a  treaty  of  guarantee  is  not  necessarily  a  party  to  a  war 
undertaken  by  his  co-ally,  even  though  it  be  in  defense  of 
the  thing  guaranteed.  ( Vattel,  Droit  des  Gens,  liv.  3,  ch.  6, 
§  91 ;  Wheaton,  Elem.  M.  Law,  pt.  3,  ch.  2,  §§  14,  15,  Gar- 
den, De  Dijplomatie,  liv.  6,  sec.  2,  §  1 ;  Bello,  Derecho  Internaci- 
onal,  pt.  2,  cap.  9,  §  1 ;  Heffter,  Droit  International,  §§  115-117 ; 
Wildman,  Int.  Law,  vol.  2,  p.  169.) 

§  18.  Conflicts  not  unfrequently  occur  in  warlike  alliances. 
In  the  case  of  an  alliance  for  war,  made  toward  and  against 
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all,  with  the  reservation  of  allies,  this  exception  is  to  be  under- 
stood to  include  present  allies  only,  and  not  to  extend  to  any 
subsequent  treaty  stipulations  with  other  powers.  Vattel 
supposes  this  case:  '^  Three  powers  have  entered  into  a  treaty 
of  defensive  alliance ;  two  of  them  quarrel  and  make  war  on 
each  other ;  what  shall  the  thiM  do  ?  The  treaty  does  not 
bind  it  to  assist  either  the  one  or  the  other.  For  it  would 
be  absurd  to  say  that  it  was  promised  assistance  to  each 
against  the  other,  or  to  one  of  the  two  to  the  prejudice  of  the 
other.  All  that  is  incumbent  on  it,  is,  to  employ  its  good 
offices  for  reconciling  its  allies;  and  if  such  mediation  fail, 
it  remains  free  to  assist  the  one  which  shall  appear  to  have 
justice  on  its  side."  The  latter  part  of  this  quotation  should, 
perhaps,  be  adopted  only  with  certain  restrictions.  If  the 
alliances  are  such  as  to  leave  the  third  party  in  the  position 
of  a  neutral,  and  exempt  him  from  all  obligations  to  assist 
either  party,  he  cannot  be  considered  at  liberty  to  assist  the 
one  whose  cause  he  may  deem  just.  This  fact  alone  would 
not  constitute  a  justifiable  cause  of  war.  Moreover,  as  a 
neutral  he  is  bound  to  treat  both  the  belligerents  as  having 
justice  on  their  side.  What  Vattel  probably  means  to  say  is, 
that  the  third  party  is  at  liberty,  so  far  as  his  alliances  are  con- 
cerned, to  side  with  the  belligerent  whose  cause  he  deems  just. 
{Vattel,  Droit  des  Gens,  liv.  3,  ch.  6,  §  63;  Bynkershoek,  Quaest, 
Jur.  Pub.,  lib.  1,  cap.  9;  Bello,  Derecho  Internacional,  pt.  2, 
ch.  9,  §  1 ;  De  Felice,  Droit  de  la  Nat.  et  des  Gens,  tome  2, 
lee.  28.) 

§  19.  A  warlike  association  is  where  the  alliance  is  of  such 
an  intimate  and  perfect  character  as  to  form  a  union  of 
interests ;  where  each  of  the  parties  is  bound  to  act  with 
his  whole  force,  and  all  are  alike  principals  in  the  war  at  its 
commencement,  or  become  so  during  its  progress.  "  Every 
associate  of  my  enemy,"  says  Vattel,  "is  indeed  himself  my 
enemy ;  it  matters  little  whether  any  one  makes  war  on  me 
directly,  and  in  his  own  name,  or  under  the  auspices  of 
another;  the  same  rights  which  war  gives  me  against  my 
principal  enemy,  it  also  gives  me  against  all  his  associates. 
This  results  directly  from  my  right  of  security  and  of  self- 
defense,  for  I  am  equally  attacked  by  the  one  and  the  other. 
But   the   question    is,   to  know  who    are    lawfully  to    be 
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accounted  my  enemy's  associates,  united  against  me  in  a 
war?"  {Vatiel,  Droit  des  Gens,  liv.  3,  ch.  6,  §  95;  Wolfius, 
Jus.  Gentium,  §§  730-736 ;  Martens,  Precis  du  Droit  des  Gens, 
§  300 ;  Garden,  De  Diplomatic,  liv.  6,  sec.  2,  §  3 ;  Biquelme, 
Derecho  Fub.  Int.,  lib.  1,  tit.  1,  cap.  12.) 

§  20.  Vattel  discusses  at  some  length  the  question,  who 
are,  and  who  are  not  to  be  regarded  as  such  associates  in  the 
war  ?  and  makes  the  following  distinctions.  He  regards  as 
associates,  first,  those  who  make  common  cause  with  the 
enemy,  although  not  appearing  as  principals ;  second,  those 
who  assist  the  enemy  without  being  bound  to  do  so  by  any 
treaty ;  third,  those  who,  under  the  obligations  of  an  offen- 
sive alliance,  assist  the  principal  in  carrying  on  the  war; 
fourth,  those  who  make  defensive  alliance  with  the  enemy 
after  the  commencement  of  the  war,  or  on  the  certain  pros- 
pect of  its  declaration,  or  with  special  reference  to  the  defense 
of  the  enemy  against  the  actual  opposing  belligerent ;  and 
fifth,  those  who  have  formed  with  the  enemy,  even  before 
hostilities  have  commenced,  a  real  league  or  society  of  war. 
All  such  are  associates  in  the  war.  But  if  the  defensive  alli- 
ance is  general  in  its  character,  leaving  it  doubtful  when  the 
casus  foederis  will  take  place,  or  if  it  has  not  been  made  par- 
ticularly against  me,  nor  concluded  at  a  time  when  I  was 
openly  preparing  for  war  or  had  already  begun  it,  or  if  the 
allies  have  only  stipulated  in  it,  that  each  of  them  shall  fur- 
nish a  stated  succor  to  him  who  shall  be  first  attacked,  such 
allies  are  not  necessarily  associates  in  the  war.  If  auxillia- 
ries  are  furnished  to  my  enemy,  they  are  enemies,  but  the 
nation  that  furnishes  them  are  not  such  of  necessity.  Bj 
attacking  such  nations  for  that  reason,  says  Vattel,  "  I  should 
increase  the  number  of  my  enemies,  and  instead  of  a  slender 
succor  which  they  furnished  against  me,  should  draw  on 
myself  the  united  force  of  those  nations."  {Vattel,  Droit  des 
Gens,  liv.  3,  ch.  6,  §§  95-98 ;  Wheaton,  JElem.  Int.  Law,  pt.  3, 
ch.  2,  §  15 ;  Bynkershoek,  Quaest.  Jut.  Pub.,  lib.  1,  cap.  9 ; 
Bello,  Derecho  Internacional,  pt.  2,  ch.  9,  §  1.) 

§  21.  As  a  general  rule,  it  is  not  necessary  to  make  a  for- 
mal declaration  of  war  against  the  associates  of  the  enemy 
before  treating  them  as  belligerents.     The  nature  of  their 
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obligations,  or  the  character  of  their  acts,  makes  them  pub- 
lic enemies,  and  puts  them  in  the  same  position  toward  us 
as  if  they  were  principals  in  the  war.  Our  belligerent  rights 
against  them  commence,  in  some  cases,  with  the  war,  and, 
in  others,  with  their  first  act  of  hostility  against  us.  The 
existence  of  the  alliance,  with  the  acknowledgement  of  its 
obligation,  and  a  preparation  for  carrying  on  the  war,  would 
make  them  public  enemies,  even  before  they  actually  take 
part  in  the  military  operations,  as  was  the  case  between 
France  and  Great  Brirain  in  1778.  ( Vattel,  Droit  des  Gens, 
liv.  3,  ch.  6,  §  102 ;  Bynkershoek,  Quaest.  Jur.  Fub.,  lib.  1,  cap. 
9 ;  Wheaion,  Elem.  Int.  Law,  pt.  3,  ch.  2,  §  15 ;  Fhillimore,  On 
Int.  Law,  vol.  3,  §  60 ;  Heffter,  Droit  International,  §  120.) 

§  22.  But,  in  modern  times,  there  are  very  few  alliances 
between  states  which  so  bind  them  together  as  necessarily 
to  make  them  associates  in  a  war ;  it  is,  therefore,  in  general, 
a  matter  of  prudence  to  seek  to  disarm  the  enemy's  allies  by 
treating  them  as  friends.  It  is  a  cheap  and  honorable  means 
of  weaking  an  opponent's  power,  and  may  save  the  eflusion 
of  much  innocent  blood.  The  contrary  course  is  not  only 
impolitic  on  our  part,  but  tends  to  prolong  the  war  by  mak- 
ing it  more  general,  and  by  involving  new  elements  of  dis- 
cord, and  more  complicated  and  conflicting  interests.  l!Teu- 
trality  may  be  absolvte  or  qualified;  absolute  when  the  neutral 
is  bound  to  neither  belligerent  by  a  treaty  which  may  afiect 
the  other,  and  qualified,  when  the  execution  of  a  treaty  with 
one  would  affect  the  other.  The  relation  of  the  United 
States  to  France  and  Great  Britain,  at  the  beginning  of  the 
war  of  1793,  is  an  example  of  such  qualified  neutrality. 
There  is  an  obvious  difference  between  an  alliance  and 
such  neutrality,  although  it  is  sometimes  difficult  to  draw 
the  line  of  separation.  This  subject  will  be  considered  in 
another  chapter.  ( Vattel,  Droit  des  Gens,  liv.  3,  ch.  6,  §§  95- 
102 ;  Wheaton,  Elem.  Int.  Law,  pt.  3,  ch.  2,  §  15.) 
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§  1.  General  rights  of  war  as  to  enemy's  person  —  §2.  Limitation  of  the  right 
to  take  life  — 13.  Exemption  of  non-combatants  —  §4.  When  the  exemption 
ceases  —  ^5.  Is  limited  in  particular  cases  —  ^6.  When  quarter  may  be 
refused  —  §7.  Treatment  due  to  prisoners  of  war — §8.  Exchange  and  ran- 
som—  §9.  No  positive  obligation  to  exchange — §10.  Moral  obligation  of 
the  state  toward  its  own  subjects  —  §11.  Release  on  parol  —  §12.  Condi- 
tions which  may  be  imposed  —  §13.  Delays  in  effecting  exchange  —  §14. 
Duties  of  a  state  to  support  its  subjects  in  the  hands  of  the  enemy  —  §15. 
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of  support  to  be  rendered — §18.  When  each  belligerent  supports  its  own 
prisoners —  §  19.  May  prisoners  of  war  be  put  to  death  —  §  20.  Remarks  of 
Vattel  —  §21.  Useless  defense  of  a  place  —  §22.  Sacking  a  captured  town 
—  §23.  Remarks  of  Napier — §24.  Fugitives  and  deserters  found  among 
prisoners  of  war  —  §25.  Rule  of  reciprocity — §26.  Limits  to  this  rule. 

§  1.  It  has  already  been  shown  that  war  places  all  the  sub- 
jects of  one  belligerent  state  in  a  hostile  attitude  toward  all 
the  subjects  of  the  other  belligerent;  and  although,  in  order 
to  justify  us  at  the  tribunal  of  conscience  and  in  the  estima- 
tion of  the  world,  it  is  necessary  that  we  should  have  just 
cause  of  war,  and  justifiable  reasons  for  undertaking  it;  yet, 
as  the  justness  or  unjustness  of  a  war  is  usually  a  matter  of 
controversy  between  the  contending  parties,  and  not  always 
easy  to  be  determined  it  has  become  an  established  principle, 
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of  international  jurisprudence  that  a  war  in  form  shall,  in  its 
legal  effects,  be  considered  as  just  on  both  sides,  and  that 
whatever  is  permitted  to  one  of  the  belligerents,  shall  also 
be  permitted  to  the  other.  The  law  of  nations  makes  no  dis- 
tinction, in  this  respect,  between  a  just  and  an  unjust  war, 
both  of  the  belligerent  parties  being  entitled  to  all  the  rights 
of  war  as  against  the  other,  and  with  respect  to  neutrals. 
Each  party  may  employ  force,  not  only  to  resist  the  violence 
of  the  other,  but  also  to  secure  the  objects  for  which  the  war 
is  undertaken.  The  first  and  most  important  of  these  rights, 
which  the  state  of  war  has  conferred  upon  the  belligerents,  is 
that  of  taking  human  life.  This  right,  in  its  full  extent, 
authorizes  the  individuals  of  the  one  party  to  kill  and  destroy 
those  of  the  other,  whenever  milder  means  are  insufficient  to 
conquer  them  or  bring  them  to  terms.  {Hautefeuille,  Des 
Nations,  Neutres,  tit.  7,  ch.  1 ;  Bello,  Derecho  Internacional,  pt. 
2,  cap.  3,  §  1 ;  Vatiel,  Droit  des  Gens,  liv.  3,  ch.  8,  §§  136,  137, 
138 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4, 
ch.  6 ;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §  1 ;  Phillimore, 
On  Int.  Law,  vol.  3,  §  50 ;  Garden,  De  Diplomatie,  liv.  6,  §  8 ; 
Heffter,  Droit  International,  §  122  ;  Riquelrne,  Derecho  Pub.  Int., 
lib.  1,  tit.  1,  cap.  10.) 

§  2.  But  this  extreme  right  of  war,  with  respect  to  the 
enemy's  person,  has  been  modified  and  limited  by  the  usages 
and  practices  of  modern  warfare.  Thus,  while  we  may  law- 
fully kill  those  who  are  actually  in  arms  and  continue  to 
resist,  we  may  not  take  the  lives  of  those  who  are  not  in 
arms,  or  who,  being  in  arms,  cease  their  resistance  and  sur- 
render themselves  into  our  power.  The  just  ends  of  the  war 
may  be  attained  by  making  them  our  prisoners,  or  by  com- 
pelling them  to  give  security  for  their  future  conduct.  Force 
and  severity  can  be  used  only  so  far  as  may  be  necessary  to 
accomplish  the  objects  for  which  the  war  was  declared. 
{Eiquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  10 ;  Heffter^ 
Droit  International,  §§  126,  127 ;  Wildman,  Int.  Law,  vol.  2,  p. 
26  ;  Vatiel,  Droit  des  Gens,  liv.  3,  ch.  8,  §§  139,  140 ;  Whea^ 
ton,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §  2  ;  Phillimore,  On  Int.  Law, 
vol.  3,  §§91,  95;  Bello,  Derecho  Int.,  pt.  2,  cap.  3,  §§  3,  4; 
Bodinus,  De  Bepublica,  lib.  1,  p.  34 ;  Manning,  Law  of  Nations, 
p.  149.) 
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§  3.  There  are  certain  persons  in  every  state  who,  as 
ah'eady  stated,  are  exempt  from  the  direct  operations  of  war. 
Feeble  old  men,  women,  and  children,  and  sick  persons, 
come  under  the  general  description  of  enemies,  and  we  have 
certain  rights  over  them  as  members  of  the  community  with 
which  we  are  at  war;  but,  as  they  are  enemies  who  make  no 
resistance,  we  have  no  right  to  maltreat  their  persons,  or  to 
use  any  violence  toward  them,  much  less  to  take  their  lives. 
This,  says  Yattel,  is  so  plain  a  maxim  of  justice  and  huma- 
nity, that,  every  nation  in  the  least  degree  civilized,  acquiesces 
in  it.  And  modern  practice  has  applied  the  same  rule  to 
ministers  of  religion,  to  men  of  science  and  letters,  to  pro- 
fessional men,  artists,  merchants,  mechanics,  agriculturists, 
laborers, — in  fine,  to  all  non-combatants,  or  persons  who 
take  no  part  in  the  war,  and  make  no  resistance  to  our  arms. 
It  was  the  received  opinion  in  ancient  Rome,  in  the  times  of 
Cato,  and  Cicero,  that  one  who  was  not  regularly  enrolled 
as  a  soldier,  could  not  lawfully  kill  an  enemy.  But  after- 
ward in  Italy,  and  more  particularly  during  the  lawless 
confusion  of  the  feudal  ages,  hostilities  were  carried  on  by 
all  classes  of  persons,  and  every  one  capable  of  being  a  sol- 
dier was  regarded  as  such,  and  all  the  rights  of  war  attached 
to  his  person.  But  as  wars  are  now  carried  on  by  regular 
troops,  or,  at  least,  by  forces  regularly  organized,  the  peas- 
ants, merchants,  manufacturers,  agriculturists,  and,  generally, 
all  public  and  private  persons,  who  are  engaged  in  the  ordi- 
nary pursuits  of  life,  and  take  no  part  in  military  operations, 
have  nothing  to  fear  from  the  sword  of  the  enemy.  So  long 
as  they  refrain  from  all  hostilities,  pay  the  military  contribu- 
tions which  may  be  imposed  on  them,  and  quietly  submit  to 
the  authority  of  the  belligerent  who  may  happen  to  be  in  the 
military  possession  of  their  country,  they  are  allowed  to  con- 
tinue in  the  enjoyment  of  their  property,  and  in  the  pursuit 
of  their  ordinary  avocations.  This  system  has  greatly  miti- 
gated the  evils  of  war,  and  if  the  general,  in  military  occu- 
pation of  hostile  territory,  keeps  his  soldiery  in  proper  disci- 
pline, and  protects  the  country-people  in  their  labors,  allow- 
ing them  to  come  freely  to  his  camp  to  sell  their  provisions, 
he  usually  has  no  difficulty  in  procuring  subsistence  for  his 
army,  and  avoids  many  of  the  dangers  incident  to  a  position 
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in  a  hostile  territory.  {Kent^  Com.,  on  Am.  Law^  vol.  1,  p,  94 ; 
Cicero,  de  Off.,  lib.  1,  cap.  11 ;  Grotius,  de  Jur.  Bel.  ac.  Pac, 
lib.  3,  cap.  9,  §  2 ;  Barlamaqui,  Droit  de  la  Nat.  et  des  Gens, 
tome  5,  pt.  4,  cli.  6 ;  Vatiel,  Droit  des  Gens.,  liv.  3,  ch.  8, 
§§145-147;  Bynkershoek,  Quaest  Jur.  Fub.,  lib.  1,  cap.  3; 
Wheaton,  Elem.  Int.  Laio,  pt.  4,  cb.  2,  §§2,  4 ;  Buiherforih, 
Institutes,  b.  2,  cb.  9,  §  15;  Phillimore,  On  Int.  Law,Yo\.  3,  §  94; 
Wildman,  Int.  Law,  vol.  2,  p.  26 ;  Poison,  Law  of  Nations, 
sec.  6 ;  Manning,  Law  of  Nations,  pp.  144-153 ;  Martens, 
Precis  du  Droit  des  Gens,  §  277  ;  Garden,  de  Diplomatic,  liv.  6, 
§  8 ;  Heffter,  Droit  International,  §  126 ;  Kluber,  Droit  des  Gens, 
§247.) 

§  4.  But  this  exemption  of  the  enemy's  persons  from  the 
extreme  rights  of  war,  is  strictly  confined  to  non-combatants, 
or  such  as  refrain  from  all  acts  of  hostility.  If  the  peasantry 
and  common  people  of  a  country  use  force,  or  commit  acts  in 
violation  of  the  milder  rules  of  modern  warfare,  they  subject 
themselves  to  the  common  fate  of  military  men,  and  some- 
times to  a  still  harsher  treatment.  And  if  ministers  of  reli- 
gion and  females,  so  far  forget  their  profession  and  sex,  as 
to  take  up  arms,  or  to  incite  others  to  do  so,  they  are  no 
longer  exempted  from  the  rights  of  war,  although  always 
within  the  rules  of  humanity,  honor  and  chivalry.  And 
even  if  a  portion  of  the  non-combatant  inhabitants  of  a  par- 
ticular place  become  active  participants  in  the  hostile  opera- 
tions, the  entire  community  are  sometimes  subjected  to  the 
more  rigid  rules  of  war.  {Bello,  Derecho  Int.,  pt.  2,  cap.  3, 
§  4 ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  8,  §§  146,  147 ;  Burla- 
m.aqui,  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  6 ; 
Garden,  De  Diplomatic,  liv.  6,  §  8.) 

§  5.  Moreover,  in  some  cases,  even  where  no  opposition  is 
made  by  the  non-combatant  inhabitants  of  a  particular  place, 
the  exemption  properly  extends  no  further  than  to  the  spar- 
ing of  their  lives ;  for,  if  the  commander  of  the  belligerent 
forces  has  good  reason  to  mistrust  the  inhabitants  of  any  place, 
he  has  a  right  to  disarm  them,  and  to  require  security  for 
their  good  conduct.  He  may  lawfully  retain  them  as  priso- 
ners, either  with  a  view  to  prevent  them  from  taking  up 
arms    or  for  the  purpose  of  weakening  the  enemy.     Even 
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women  and  children  may  be  held  in  confinement,  if  circum- 
stances render  such  a  measure  necessary,  in  order  to  secure 
the  just  objects  of  the  war.  But  if  the  general,  without  rea- 
son, and  from  mere  caprice,  refuses  women  and  children 
their  liberty,  he  will  be  taxed  with  harshness  and  brutality, 
and  will  be  justly  censured  for  not  conforming  to  a  custom 
established  by  humanity.  When,  however,  he  has  good  and 
sufficient  reasons  for  disregarding,  in  this  particular,  the 
rules  of  politeness  and  the  suggestions  of  pity,  he  may  do  so 
without  being  justly  accused  of  violating  the  laws  of  war. 
The  presumption,  however,  is  against  him,  and,  if  he  wishes 
to  preserve  a  fair  fame,  he  must  give  good  and  satisfactory 
reasons  for  conduct  so  unusual.  ( Vattel,  Droit  des  Gens,  liv. 
3,  ch.  8,  §§  147,  148 ;  Bynkershoek,  QuaesL  Jur.  Pub.,  lib.  1, 
cap.  3 ;  Groiius,  de  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  11,  §§  8-12 ; 
Phillimore,  On  Int.  Law,  vol.  3,  §§  94,  95  ;  Biquelme,  Dereeho 
Pub.  Int.,  lib.  1,  tit.  1,  cap.  10  ;  Bello,  Dereeho  Internacional. 
pt.  2,  cap.  3,  §  4.) 

§  6.  As  the  right  to  kill  an  enemy,  in  war,  is  applicable 
only  to  such  public  enemies  as  make  forcible  resistance,  this 
right  necessarily  ceases  so  soon  as  the  enemy  lays  down  his 
arms  and  surrenders  his  person.  After  such  surrender,  the 
opposing  belligerent  has  no  power  over  his  life,  unless  new 
rights  are  given  by  some  new  attempt  at  resistance.  "  It  was 
a  dreadful  error  of  antiquity,"  says  Vattel,  "  a  most  unjust 
and  savage  claim,  to  assume  a  right  of  putting  a  prisoner  of 
war  to  death,  and  even  by  the  hand  of  the  executioner."  By 
the  present  rules  of  international  law,  quarter  can  be  refused 
the  enemy  only  in  cases  where  those  asking  it  have  forfeited 
their  lives  by  some  crime  against  the  conqueror,  under  the 
laws  and  usages  of  war.  (Kent,  Com.  on  Am.  Law,  \o\.  1,  p, 
90;  Rayneval,  Inst,  du  Droit  Nat.,  etc.,  liv.  3,  ch.  5;  Montes- 
quieu, V Esprit  des  Loix,  liv.  15,  ch.  2 ;  Groiius,  de  Jur.  Bel.  ac 
Pac,  liv.  3,  cap.  11,  §§  13-15;  Burlamaqui,  Droit  de  La  Nat. 
et  des  Gens,  tome  5,  pt.  4,  ch.  6 ;  Vattel,  Droit  des  Gens,  liv,  3, 
ch.  8,  §  149  ;  Heffter,  Droit  Interntaional,  §  126  ;  Biquelme, 
Dereeho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  12 ;  Bello,  Dereeho  Inter, 
nacional,  pt.  2,  cap.  3,  §§  3,  5 ;  Beat,  Science  du  Gouvernement, 
tome  5,  ch.  2,  sec.  6 ;  Scott,  General  Orders,  No.  372,  Dec. 
12th,  1847.) 
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§  7.  According  to  the  laws  of  war,  as  practiced  by  some  of 
the  nations  of  antiquity,  and  by  savage  and  barbarous  nations 
of  tlie  present  time,  prisoners  of  war  might  be  put  to  death, 
or  sold  into  slavery.  But,  in  the  present  age,  no  nation 
claiming  a  semi-civilization,  makes  slaves  of  prisoners  of  wax*, 
or  claims  the  general  right  to  put  them  to  death,  although 
such  a  ri2:ht  is  sometimes  exercised  "  in  those  extreme  cases 
where  resistance  on  their  part,  or  the  part  of  others  who  come 
to  their  rescue,  renders  it  impossible  to  keep  them.  JBoth 
reason  and  general  opinion  concur  in  showing  that  nothing 
but  the  strongestnecessity  will  justify  such  an  act."  Although, 
by  the  milder  rules  of  modern  warfare,  prisoners  of  war  can- 
not be  treated  harshly,  the  captor  may,  nevertheless,  take  all 
proper  measures  for  their  security,  and,  if  there  be  reason  to 
apprehend  that  they  will  rise  on  their  captors,  or  make  their 
escape,  he  may  put  them  in  confinement  and  even  fetter 
them.  But  such  extreme  measures  should  never  be  resorted 
to,  except  in  cases  of  absolute  necessity.  Self-security  is  the 
first  law  of  the  conqueror,  and  the  laws  of  war  justify  the  use 
of  means  necessary  to  that  end,  but  beyond  that,  no  harsh- 
ness or  severity  is  allowable.  Each  particular  case,  as  it 
arises,  must  be  judged  by  the  attending  circumstances,  the 
means  employed,  and  the  danger  they  were  designed  to  guard 
against.  The  responsibility  of  a  commanding  officer  is  always 
very  great,  and  his  conduct  should  not  be  hastily  condemned, 
as  it  may  be  induced  by  circumstances  not  generally  known, 
or  easily  explained.  Too  much  leniency  is  often  as  fatal  to 
his  plans  as  an  unjust  severity  to  his  reputation  for  humanity. 
He  should  be  judged  by  his  general  course  and  character, 
rather  than  by  a  single  act,  the  motives  of  which  are  so  easily 
misunderstood,  and  so  often  misconstrued.  ( Wheaion,  Elem. 
Int.  Lay),  pt.  4,  ch.  2,  §  2 ;  Vaitel,  Droit  des  Gens,  liv.  3,  ch.  8, 
§§  149,  150,  152 ;  Rutherforth,  Institutes,  b.  2,  ch.  9,  §  15 ;  Bur- 
lamaqui.  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  6 ; 
Grotius,  de  Jur.  Bel  ac  Pac,  lib.  3,  cap.  14,  §§  1,  et  seq. ; 
Phillimore,  on  Int.  Law,  vol.  3,  §  95 ;  Wildman,  Int.  Law,  vol. 
2,  p.  26;  Manning,  Laio  of  Nations,  pp.  149-162;  Martens, 
Prices  du  Droit  des  Gens,  §  275 ;  Garden,  de  Diplomatie,  liv.  6, 
§  9 ;  Rayneval,  Inst,  du  Droit  Nat.,  etc.,  liv.  3,  ch.  5 ;  De  Felice, 
Droit  de  la  Nat.,  etc.,  tome  2,  lee.  25;  Heffter,  Droit  Interna- 
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eional.  §  129 ;  Bello,  Berecho  Internamnal,  pt.  2,  cap.  3,  §  5 ; 
Beal^  Science  du  Gouvernement,  tome  5,  ch.  2,  sec.  8  ;  Be  Cussy^ 
Droit  Maritime,  liv.  1,  tit.  3,  §  32.) 

§  8.  The  ancient  practice,  of  putting  prisoners  of  war  to 
death,  or  selling  them  into  slavery,  gradually  gave  way  to 
that  of  ransoming,  which  continued  through  the  feudal  wars 
of  the  middle  ages.  By  a  cartel  of  March  12th,  1780, 
between  France  and  England,  the  ransom  in  the  case  of  a 
field-marshall  of  France,  or  an  English  field-marshall,  or 
captain-general,  was  fixed  at  sixty  pounds  sterling.  And 
even  as  late  as  the  treaty  of  Amiens,  in  1802,  between  Great 
Britain  and  the  French  and  Batavian  republics,  it  was 
deemed  necessary  to  stipulate  that  the  prisoners  on  both  sides 
should  be  restored  without  ransom.  The  present  usage,  of 
exchanging  prisoners  without  any  ransom,  was  early  introdu- 
ced among  the  more  polished  nations,  and  was  pretty  firmly 
established  in  Europe  before  the  end  of  the  seventeenth  cen- 
tury. [Vattel,  Droit  des  Gens,  liv.  3,  ch.  8,  §  153;  Wheaton^ 
Elem.  Int.  Law,  pt.  4,  ch.  2,  §  3 ;  Wheaton,  Hist.  Law  of  Nations, 
pp.  162-164 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome 
5,  pt.  4,  ch.  6 ;  Phillimore,  On  Int.  Law,  vol.  3,  §  95 ;  De  Felice, 
Droit  de  la  Nat.,  etc.,  tome  2,  lee.  25 ;  Heffter,  Droit  Interna- 
tional, §§  126-129;  Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1, 
cap.  12 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  3,  §  5 ;  Peal, 
Science  du  Gouvernement,  tome  5,  ch.  2,  sec.  8;  De  Cussy, 
Droit  Maritime,  liv.  1,  tit,  3,  §  32.) 

§  9.  But  this  usage  is  not,  even  now,  considered  obligatory 
upon  those  who  do  not  choose  to  enter  into  a  cartel  for  that 
purpose.  ''Whoever  makes  a  just  war,"  says  Vattel,  ''has 
a  right,  if  he  thinks  proper,  to  detain  his  prisoners  till  the 
end  of  the  war."  *  *  *  ''  If  a  nation  finds  a  considerable 
advantage  in  leaving  its  soldiers  prisoners  w^ith  the  enemy 
during  the  war,  rather  than  exchange  them,  it  may  cer- 
tainly, unless  bound  by  cartel,  act  as  is  most  agreeable  to  its 
interests.  This  would  be  the  case  of  a  state  abounding  in 
men,  and  at  war  with  a  nation  more  formidable  by  the 
courage  than  the  number  of  its  soldiers.  It  would  have 
been  of  little  advantage  to  the  czar,  Peter  the  Great,  to 
restore  the  Swedes,  his  prisoners,  for  an  equal  number  of 
Russians."     In  1810,  Great  Britain  had,  confined  in  prisons, 
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hulks,  and  guard-ships,  about  fifty  thousand  French  prisoners 
of  war,  while  INTapoleon  had  a  much  less  number  of  English, 
but  probably  enough  Spanish  and  Portuguese  prisoners 
(allies  of  England)  to  more  than  make  up  the  equality  of 
numbers.  He  offered  to  exchange  the  whole  against  the 
whole,  or  one  thousand  English  and  two  thousand  Spanish 
and  Portuguese  for  three  thousand  French.  But  the  British 
negotiators  at  first  insisted  upon  the  exchange  being  confined 
to  French  and  English ;  they,  however,  afterward  consented 
to  a  general  exchange,  beginning  with  the  English  for  an 
equal  number  of  Frenchmen.  Napoleon  would  not  agree 
to  this,  because,  he  said,  as  soon  as  the  English  got  back 
their  own  countrymen,  they  would  find  some  excuse  for  not 
carrying  the  exchange  further,  and  retain  the  remainder  of 
the  French  in  the  hulks  forever.  The  negotiations  were, 
therefore,  broken  off.  That  both  parties  had  a  legal  right  to 
decline  the  exchange  cannot  be  denied;  and  the  subsequent 
attempts  of  each  to  cast  odium  upon  the  other  for  refusing 
its  own  proposition,  was  unbecoming  the  character  of  two 
great  nations,  l^apoleon's  proposition  was  in  accordance 
with  the  usages  of  war  in  such  cases,  and  not  unreasonable 
in  itself;  moreover,  by  the  same  code  England  was  bound  to 
provide  for  the  exchange  of  her  allies  who  had  been  made 
prisoners  in  the  common  cause.  But  if  she  believed  that 
she  would,  by  the  proposed  arrangement,  lose  more  than  she 
gained  in  relative  power,  she  had  an  undoubted  right  to 
decline  its  acceptance.  And  certainly  Napoleon  had  good 
reasons  for  declining  the  arrangement  proposed  to  him  by 
Great  Britain.  (Vattel,  Droit  des  Gens,  liv.  3,  ch.  8,  §  153; 
Las  Casas,  Memoires  de  St.  Helena,  tome  7,  pp.  39,  40;  Alison, 
Hist,  of  Europe,  vol.  3,  pp.  394,  395;  Hardenberg,  Memoires 
d'un  Homme  d'Etat,  tome  2,  pp.  438-484;  Napoleon,  Memoires, 
vol.  9,  p.  61 ;  Annual  Register,  British,  1811,  p.  76 ;  Parlia- 
mentary Debates,  vol.  20,  pp.  623-691.) 

§  10.  But  w^hile  no  state  is  obliged,  by  the  positive  rules 
of  international  law,  to  enter  into  a  cartel  for  the  exchange 
of  prisoners  of  war,  there  is  a  strong  moral  duty  imposed 
upon  the  government  of  every  state  to  provide  for  the  release 
of  such  of  its  citizens  and  allies,  as  have  fallen  into  the  hands 
of  the  enemy.     They  have  fallen  into  this  misfortune  only 
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by  acting  in  its  service,  and  in  the  support  of  its  cause. 
"This,"  says  Vattel,  "is  a  care  which  the  state  owes  to  those 
who  have  exposed  themselves  in  her  defense."  ( Vatiel^  Droit 
des  Gens,  liv.  3,  ch.  8,  §  154;  Wheaton,  Elem.  Int.  Law,  pt. 
4,  ch.  2,  §  3;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  7,  §§ 
8,  9 ;  Wheaton,  Hist.  Law  of  Nations,  pp.  162-164 ;  Phillimore, 
On  Int.  Law,  vol.  3,  §  95 ;  Martens,  Precis  du  Droit  des  Gens, 
§  275 ;  Poison,  Law  of  Nations,  lee.  6 ;  Riquelme,  Derecho  Pub. 
Int.,  lib.  1,  tit.  1,  cap.  12.) 

§  11.  Sometimes,  prisoners  of  war  are  permitted  to  resume 
their  liberty,  upon  the  condition  that  they  will  not  again  take 
up  arms  against  their  captors,  either  for  a  limited  time,  or  dur- 
ing the  continuance  of  the  war,  or  until  duly  exchanged.  Offi- 
cers are  very  frequently  released  upon  their  parole,  subject  to 
the  same  conditions.  Such  agreements  made  by  officers  for 
themselves,  or  by  a  commander  for  his  troops,  are  valid,  and 
cannot  be  annulled  by  the  state  to  which  they  belong.  Agree- 
ments of  this  kind  come  within  the  necessary  limits  of  the 
implied  powers  of  the  commander,  and  are  obligatory  upon 
the  state.  "  Good  faith  and  humanity,"  says  Wheaton, 
"ought  to  preside  over  the  execution  of  these  compacts, 
which  are  designed  to  mitigate  the  evils  of  war,  without 
defeating  its  legitimate  purposes."  {Grotius,  De  Jur.  Bel.  ac 
Pac,  lib.  3,  cap.  23,  §§6-10;  Vattel,  Droit  des  Gens,  liv.  3, 
ch.  8,  §  151 ;  Wheaton,  Mem.  Int.  Law,  pt.  4,  ch.  2,  §  3 ;  Philli- 
more, On  Int.  Law,  vol.  3,  §  95 ;  Poison,  Law  of  Nations,  sec. 
6 ;  Wildman,  Int.  Law,  vol.  2,  p.  26 ;  Riquelme,  Derecho  Pub, 
Int.,  lib.  1,  tit.  1,  cap.  12 ;  Bello,  Derecho  Iniernacional,  pt.  2, 
cap.  3,  §  5 ;  Real,  Science  du  Gouvernement,  tome  5,  ch.  2,  sec. 
8 ;  De  Gassy,  Droit  Maritime,  liv.  1,  tit.  3,  §  32.) 

§  12.  It  will  be  shown  hereafter  that  there  are  certain  lim- 
its to  the  conditions  which  the  captor  may  impose  on  the 
release  of  prisoners  of  war,  and  to  the  stipulations  which  an 
officer  is  authorized  to  enter  into,  either  for  himself  or  for 
his  troops.  The  captor  may  impose  the  condition  that  the 
prisoners  shall  not  take  up  arms  against  him,  either  for  a 
limited  period  or  during  the  war ;  but  he  cannot  require 
them  to  renounce  forever  the  right  to  bear  arms  against  him ; 
nor  can  they,  on  their  part,  enter  into  any  engagements 
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inconsistent  with  their  character  and  duties  as  citizens  and 
subjects.  Such  engagements  made  by  them  would  not  be 
binding  upon  their  sovereign  or  state.  The  reason  of  this 
limitation  is  obvious :  the  captor  has  the  absolute  right  to 
keep  his  prisoners  in  confinement  till  the  termination  of  the 
war;  but  on  the  conclusion  of  peace  he  would  no  longer  have 
any  reasons  for  detaining  them.  They,  therefore,  have  the 
right  to  stipulate  for  their  conduct  during  that  period,  but 
not  beyond  the  time  when  they  would  have  been  released 
had  no  agreement  been  entered  into.  Nor  can  the  captor 
generally  impose  conditions  which  extend  beyond  the  period 
when  the  prisoners  would  necessarily  be  entitled  to  their  lib- 
erty. Beyond  this,  their  services  are  due  to,  and  at  the  dis- 
porttion  of,  the  state  to  which  they  owe  allegiance,  and  they 
have  no  right  to  limit  them  by  contracts  with  a  foreign 
power.  {Fhillimore,  On  Int.  Law,  vol.  3,  §  95 ;  Vatiel,  Droit 
des  Gens,  liv.  3,  ch.  16,  §237;  Riquelme,  Derecho,  Fub.  Int., 
lib.  1,  tit.  1,  cap.  12 ;  Lello,  Lkrecho  Internacional,  pt.  2,  cap. 
3,  §  5;  Be  Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  32.) 

§  13.  By  the  modern  usage  of  nations,  commissaries  are 
permitted  to  reside  in  the  respective  belligerent  countries, 
for  the  purpose  of  negotiating  and  carrying  into  effect  the 
necessary  arrangements  for  the  support,  as  well  as  the  release 
and  exchange  of  prisoners  of  war.  But  difficulties  sometimes 
occur  in  arranging  the  terms  of  such  agreements,  and  it  not 
unfrequently  happens  that  a  considerable  length  of  time  will 
elapse  after  their  capture  before  they  can  be  exchanged  or 
released.  Moreover,  by  the  conditions  of  their  parote,  they 
are  sometimes  required  to  remain  in  the  captor's  country  for 
a  fixed  term  after  their  release.  During  these  periods  they 
must  be  subsisted  either  by  the  captor  or  by  their  own  gov- 
ernment, and  it  sometimes  becomes  a  question  to  which  this 
duty  properly  belongs.  ( Wheaton,  Elem.  Int.  Law,  pt.  4,  eh. 
2,  §  3 ;  Fhillimore,  On  Int.  Law,  vol.  3,  §  95 ;  Martens,  Freds 
du  Droit  des  Gens,  §  275;  Riquelme,  Derecho  Fub.  Int.,  lib.  1, 
tit.  1,  cap.  12 ;  Bello,  Derecho  Internacional,  tit.  2,  cap.  3,  §  5.) 

§  14.  Yattel  places  the  duty  of  a  state  to  support  its  sub- 
jects, while  prisoners  in  the  hands  of  an  enemy,  upon  the 
same  grounds  as  its  duty  to  provide  for  their  ransom  and 
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release.  Indeed,  a  neglect,  or  refusal,  to  do  so,  would  seem 
to  be  even  more  criminal  than  a  neglect,  or  refusal,  to  pro- 
vide for  their  exchange;  for  the  exigencies  of  the  war  may 
make  it  the  temporary  policy  of  the  state,  to  decline  an 
exchange,  but  nothing  can  excuse  it  in  leaving  its  subjects 
to  suffer  in  an  enemy's  country,  without  any  fault  of  their 
own,  when  the  state  has  the  means  of  relieving  them  from 
the  misfortune  in  which  they  are  involved,  by  acting  in  its 
service  and  by  supporting  its  cause.  It  follows,  therefore, 
that  although  a  state  may  properly,  under  certain  circumstan- 
ces, refuse  to  exchange  its  prisoners,  it  cannot,  without  a  vio- 
lation of  moral  duty,  neglect  to  make  the  proper  and  neces- 
sary arrangement  for  their  support  while  they  are  thus 
retained,  by  a  captor  who  is  willing  to  exchange  them.  It 
is  stated  by  English  writers,  that,  in  the  wars  of  Napoleon, 
the  British  authorities  regularly  remitted  the  whole  cost  of 
the  support  of  English  prisoners,  in  France,  to  the  French 
government,  but  that  the  latter  failed  to  make  any  provision 
whatever  for  the  support  of  its  subjects,  in  the  hands  of  the 
English,  leaving  them  to  starvation,  or  the  charity  of  their 
enemies.  If  this  be  true,  it  is  a  blot  upon  the  character  of  the 
French  government.  ( Vattel,  Droit des  Gens,  liv.  3,  ch.  8,  §  154 ; 
Alison,  Hist,  of  Europe,  vol.  3,  pp.  394,  395;  Hansard,  Pari, 
Debates,  vol.  20,  pp.  634,  694  ;  Hardenburg,  Memoirs  d'un  homme 
d'Etat,  tome  2,  p.  438 ;  tome  9,  p.  105;  Be  Cussy,  Droit  Mari- 
time, liv.  1,  tit.  3,  §  32 ;  Las  Casas,  Memoires  de  St.  Helena^ 
tome  7,  pp.  39,  40 ;  Annual  Register,  1811,  p.  76.) 

§  15.  It  not  unfrequently  happens  in  a  war,  that,  although 
both  parties  are  willing  to  make  an  exchange  of  prisoners, 
much  delay  occurs  in  agreeing  upon  the  terms  of  the  cartel. 
Such  delay  sometimes  results  from  a  want  of  good  faith  on 
both  sides,  the  parties  entering  into  negotiations  with  no 
intention  of  coming  to  an  agreement.  Again,  when  the 
cartel  has  been  negotiated,  it  is  sometimes  impossible  to 
carry  it  into  effect  immediately,  the  peculiar  circumstances 
of  the  war  and  the  character  of  the  military  operations  inter- 
rupting, or  preventing,  its  execution.  Such  delays  are  the 
more  frequent  in  great  wars,  which  embrace  several  countries 
and  seas,  within  the  theatre  of  their  operations.     In  all  cases 
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where  the  circumstances  prevent  an  exchange  of  prisoners 
of  war,  or  render  it  impossible  for  them  to  receive  the  means 
of  support  from  their  own  state,  it  is  the  duty  of  the  captor 
to  furnish  them  with  subsistence ;  for  humanity  would  for- 
bid his  allowing  them  to  suffer  or  starve.  But  if  their  own 
government  should  refuse  to  make  arrangements  for  their 
support,  exchange,  or  release,  and  if  the  captor  should  give 
them  sufficient  liberty  to  enable  them  to  earn  their  own  sup- 
port, his  responsibility  ceases,  and  whatever  sufferings  may 
result,  are  justly  chargeable  upon  their  own  government. 
Under  ordinary  circumstances,  prisoners  of  war  are  not 
required  to  labor  beyond  the  usual  police  duty  of  camp  and 
garrison;  but  where  their  own  state  refuses,  or  wilfully 
neglects  to  provide  for  their  release  or  support,  it  is  not 
unreasonable  in  the  captor  to  require  them  to  pay  with  their 
labor  for  the  subsistence  which  he  furnishes  them.  But  this 
can  be  done  only  in  extreme  cases,  and  even  then  they 
should  be  treated  kindly  and  with  mildness,  and  no  degrad- 
ing or  very  onerous  labor  should  be  imposed  on  them.  All 
harshness  and  unnecessary  severity  would  be  contrary  to  the 
modern  laws  of  war.  {Wildman,  Int.  Law,  vol.  2,  p.  26; 
Vatiel,  Droit  des  Gens,  liv.  3,  ch.  8,  §  150 ;  Scott,  TJ.  S.  Army 
Beg.,  1825,  §§  709-716 ;  Grotius,  de  Jur,  Bel.  ac  Pac,  lib.  3, 
cap.  4,  §  18 ;  The  St.  Juan,  5  Bob.  Bep.,  p.  39 ;  Garden,  Be 
Liplomatie,  liv.  6,  §  9 ;  Heffter,  Droit  International,  §  129  ; 
Biquehne,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  12;  Bello, 
Derecho  Internacional,  pt.  2,  cap.  3,  §  5.) 

§  16.  But,  sometimes  the  captor  refuses  to  enter  into  any 
cartel  for  the  exchange  of  his  prisoners,  or  even  to  release 
them  on  parole.  He  may,  for  reasons  satisfactory  to  him- 
self, persist  in  retaining  in  confinement  the  prisoners  which 
he  has  taken  from  the  enemy,  at  the  same  time  leaving  the 
enemy  to  keep  and  provide  for  those  of  his  own  people, 
which  the  latter  may  have  captured.  In  such  a  case,  he  can- 
not expect  the  opposing  belligerent  to  provide  for  the  sup- 
port of  prisoners  thus  retained,  and  the  laws  of  war  as  well 
as  of  humanity  require,  that  he  himself  shall  provide,  in  a 
proper  manner  for  their  subsistance.  After  the  fall  of  Tarra- 
gona in  1811,  Suchet,  the  French  commander,  offered  to 
exchange  his  Catalonian  prisoners,  the  best  soldiers  in  Spain, 
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for  the  French  prisoners  confined  at  Cabrera,  men  utterly 
ruined  in  constitution  by  their  cruel  captivity.  Cuesta,  the 
Spanish  general,  was  disposed  to  accede  to  the  proposition, 
but  the  Regency,  at  the  request  of  Wellesley,  the  British 
envoy,  peremptorily  forbid  the  exchange ;  and  the  French 
prisoners  therefore  remained,  says  ITapier,  "  a  disgrace  to 
Spain,  and  to  England,  for  if  her  envoy  interfered  to  prevent 
their  release,  she  was  bound  to  insist,  that  thousands  of  men, 
whose  prolonged  captivity  was  the  result  of  her  interference, 
should  not  be  exposed  on  a  barren  rock,  naked  as  they  were 
born,  and  fighting  for  each  other's  miserable  rations  to  pro- 
long an  existence  inconceivably  wretched."  {Vattel,  Droit 
des  Gens^  liv.  3,  ch.  8,  §  150;  Wildman,  Int.  Law,  vol.  2,  p.  26; 
Napier,  Hist,  Peninsular  War,  vol.  2,  p.  409.) 

§  17.  Where  circumstances  render  it  obligatory  upon  the 
captor  to  support  the  prisoners  which  he  has  taken,  this  sup- 
port is  usually  limited  to  the  regular  provision  ration,  and 
each  clothing  and  fuel  as  may  be  absolutely  necessary  to  pre- 
vent suffering.  Officers  and  other  persons  who  have  the 
means  of  paying  for  their  support,  cannot  require  any  assist- 
ance from  the  captor.  But  such  as  have  no  money,  are  cer- 
tainly entitled  to  an  allowance  sufficient  for  personal  com- 
fort; and  modern  custom  and  military  usage  require  that  it 
should  be  proportioned  to  the  rank,  dignity,  and  character 
of  the  prisoner.  It,  however,  can  never  properly  be  required 
for  any  considerable  length  of  time,  as  prisoners  of  this  des- 
cription are  bound  to  provide  for  their  own  support  as  soon 
as  they  can  procure  the  means  of  doing  so.  The  monies 
expended  for  the  support  of  prisoners  of  war,  may  constitute 
a  just  demand  for  reimbursement  on  the  conclusion  of  peace. 
Indeed,  all  monies  expended  for  the  support  of  prisoners  of 
war,  under  ordinary  circumstances,  are  deemed  to  be  on 
account  of  their  own  government,  and  such  amounts  are 
either  settled  by  commissioners  during  the  war,  or  become 
subjects  of  stipulations  in  a  treaty  of  peace.  (Wildman,  Int, 
Law,  vol.  2,  p.  26 ;  Garden,  De  Diplomatic,  liv.  6,  §  9 ;  Heffter, 
Droit  International,  §  129  ;  Piquelme,  Derecho  Pub,  Int.,  lib.  1, 
tit.  1,  cap.  12 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  3,  §  5 ; 
Scott,  U.  S,  Army  Regulations  of  1825,  §§  709,  716.) 
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§  18.  As  there  is  usually  no  very  great  disparity  of  num- 
bers in  the  prisoners  taken  by  the  opposing  belligerents 
in  the  course  of  the  war,  it  is  the  more  modern  custom  for 
each  captor  to  support  those  who  may  fall  into  his  hands  till 
an  exchange  can  be  effected,  and  a  cartel  for  this  purpose  is 
usually  negotiated  at  the  earliest  possible  opportunity.  The 
burthen  of  supporting  the  prisoners  taken  during  the  war 
is  thus  not  unequally  distributed.  It,  however,  sometimes 
happens  that  so  very  large  a  number  are  taken  by  one  party, 
as  to  leave  no  probability  of  an  immediate  exchange,  "^he 
captor  is  then  left  the  alternative  to  support  them,  or  to  release 
them  on  parole.  But  should  they  refuse  to  give  their  parole, 
or  should  their  own  government  forbid  their  doing  so?  In 
the  first  case  they  must  suffer  the  consequences  of  their  own 
obstinacy ;  and  in  the  second  case,  their  own  government 
has  no  right  to  forbid  their  release  on  ^parole,  unless  at  the 
same  time  it  provides  the  means  for  their  support  during 
their  imprisonment.  Attempts  have  sometimes  been  made 
to  annul  such  engagements,  and  to  force  released  prisoners 
of  war  to  take  up  arms  again  in  the  same  campaign,  in  direct 
violation  of  their  parole.  Such  an  act  on  the  part  of  a  bellig- 
erent government,  is  utterly  futile  as  a  protection  to  soldiers 
who  may  thus  be  made  to  violate  their  parole,  and  is  an 
evidence  of  ignorance  or  semi-barbarism  of  the  government 
making  such  a  declaration.  We  have  an  example  in  the  war 
between  the  United  States  and  the  republic  of  Mexico.  The 
Mexican  authorities  not  only  attempted  by  proclamation  to 
induce  such  of  their  soldiers  as  had  been  released  by  the 
Americans  on  parole,  to  regard  that  obligation  as  null  and 
void,  but  in  some  cases  their  unexchanged  prisoners  were 
actually  forced  to  reenter  the  ranks  and  fight.  Many  others, 
under  the  promise  of  plunder,  were  induced  to  organize 
themselves  into  guerella  bands  under  robber  chiefs,  who 
were  furnished  with  military  commissions  from  the  govern- 
ment. Such  attempts  to  violate  the  ordinary  rules  of  war 
not  only  justify,  but  require  prompt  and  severe  punishment. 
Accordingly,  General  Scott  announced  his  intention  to  hang 
every  one  who  should  be  retaken  after  thus  violating  his 
yarole  of  honor.  In  making  further  releases  on  parole,  he 
required,  in   addition  to  the  ordinary  military  pledge,  the 
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sanctity  of  a  religious  oath,  administered  by  the  Mexican 
clergy.  {Groiius,  de  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  23,  §§  6-10; 
Miquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  12;  Bello,  Derecho 
Iniernacionalj  pt.  2,  cap.  3,  §  5 ;  Wildman,  Int.  Law,  vol.  2, 
p.  26;  Cong.  Doc,  30  Cong.,  1  Sess.  H.  R.  Ex.  Doc.  No. 
oQ,  p.  245.) 

§  19.  Cases  have  sometimes  occurred,  where  a  general  has 
taken  so  large  a  number  of  prisoners  that  he  cannot  keep 
them  with  safety,  or  cannot  supply  them  with  food,  and  is 
satisfied  that  if  released  on  their  parole,  they  would  not  res- 
pect it.  If  he  has  not  the  means  of  keeping  his  prisoners, 
and  can  safely  put  them  on  parole,  he  is,  of  course,  bound  to 
release  them.  But  the  question  arises,  if  he  cannot  sately  do 
this,  and  has  no  means  to  subsist  them,  what  is  he  to  do? 
Must  he  release  them,  to  the  imminent  danger  of  his  own 
security,  or  to  his  certain  destruction,  or,  will  the  law  of  self- 
defense  justify  him  in  putting  them  to  death?  It  his  own 
safety  is  incompatible  with  that  of  an  enemy, —  even  of  an 
enemy  who  has  submitted, —  will  his  duty  to  his  own  state 
justify  him  in  destroying  that  enemy  ?  ( Vattel,  Droit  des  Gens, 
liv.  3,  ch.  8,  §  151;  PhilUmore,  On  Int.  Laiv,  vol.  3,  §  95; 
Garden,  De  Diplomatie,  liv.  6,  §  9 ;  Manning,  Law  of  Nations, 
p.  165.) 

§  20.  The  extreme  case  here  supposed,  can  seldom,  if  ever, 
happen  ;  for  a  general  cau  almost  always  find  some  means  of 
disposing  of,  or  securing,  his  prisoners  of  war,  short  of  delibe- 
rately putting  them  to  death.  Yattel  is  evidently  of  the 
opinion,  that  cases  may  occur  where  such  a  course  would  be 
justifiable.  "  But,"  he  says,  "  to  justify  us  in  coolly  and  delib- 
erately putting  to  death  a  great  number  of  prisoners,  the  fol- 
lowing conditions  are  indispensable :  1st,  That  no  promise 
has  been  made  to  spare  their  lives;  and  2d,  That  we  be  per- 
fectly assured  that  our  own  safety  demands  such  a  sacrifice. 
If  it  is  at  all  consistent  with  prudence,  either  to  trust  to  their 
parole,  or  to  disregard  their  perfidy,  a  generous  enemy  will 
rather  listen  to  the  voice  of  humanity,  than  to  that  of  timid 
circumspection.  Charles  XII.,  being  encumbered  with  his 
prisoners  after  the  battle  of  N^arva,  only  disarmed  them,  and 
set  them  at  liberty  ;  but  his  enemy,  still  impressed  with  the 
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apprehensions  which  his  warlike  and  formidable  opponents 
had  excited  in  his  mind,  sent  into  Siberia  all  the  prisoners 
he  took  at  Pultowa.  The  Swedish  hero  confided  too  much 
in  his  own  generosity:  the  sagacious  monarch  of  Kussia 
united,  perhaps,  too  great  a  degree  of  severity  with  his  pru- 
dence. When  Admiral  Anson  took  the  rich  Acapulco  gal- 
leon, near  Manilla,  he  found  that  the  prisoners  outnumbered 
his  whole  ship's  company ;  he  was,  therefore,  under  the 
necessity  of  confining  them  in  the  hold,  where  they  suffered 
cruel  distress.  But,  had  he  exposed  himself  to  the  risk  of 
being  carried  away  a  prisoner,  with  his  prize  and  his  own 
ship  together,  would  the  humanity  of  his  conduct  have  justi- 
fied the  imprudence  of  it  ?  Henry  V.,  king  of  England,  after 
his  victory  in  the  battle  of  Agincourt,  was  reduced,  or  thought 
himself  reduced,  to  the  cruel  necessity  of  sacrificing  the  priso- 
ners to  his  own  safety."  "]!Tothing,"  continues  Vattel, 
"  short  of  the  greatest  necessity,  can  justify  so  terrible  an 
execution ;  and  the  general,  whose  situation  requires  it,  is 
greatly  to  be  pitied."  Probably,  the  opinion  of  Yattel 
was  justified  by  the  practices  of  the  age  in  which  he  wrote, 
and  of  those  which  preceded  it,  but  in  the  present  day,  the 
conduct  of  any  general  who  should  deliberately  put  his  priso- 
ners to  death,  would  be  declared  infamous,  and  no  possible 
excuse  would  remove  the  stain  from  his  character.  ( Vattely 
Droit  des  Gens,  lib.  3,  ch.  8,  §  151 ;  Butherforih,  Institutes,  b. 
2,  ch.  9,  §  17 ;  Phillimore,  On  Int.  Law,  vol.  3,  §  95  ;  Garden, 
De  Liplomatie,  liv.  6,  §  9 ;  Burke,  The  Works  of,  vol.  4,  p.  127  ; 
Riquelme,  Der echo  Pub.  Int.,  lib.  1,  tit.  1,  cap.  12;  Bello,  Dere- 
cho  Internacional,  pt.  2,  cap.  3,  §  5  ;  Burlamaqui,  Droit  de  la 
Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  6.) 

§  21.  It  was  an  ancient  maxim  of  war,  that  a  weak  garri- 
son forfeit  all  claim  to  mercy  on  the  part  of  the  conqueror, 
when,  with  more  courage  than  prudence,  they  obstinately 
persevere  in  defending  an  ill-fortified  place  against  a  large 
army,  and  when,  refusing  to  accept  of  reasonable  conditions 
offered  to  them,  they  undertake  to  arrest  the  progress  of  a 
power  which  they  are  unable  to  resist.  Pursuant  to  this 
maxim,  Caesar  answered  the  Aduatici  that  he  would  spare 
their  town,  if  they  surrendered  before  the  battering-ram 
touched  their  walls.     But,  though  sometimes  practiced  in 
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modern  warfare,  it  is  generally  condemned  as  contrary  to 
humanity  and  inconsistent  with  the  principles  which,  among 
civilized  and  christian  nations,  form  the  basis  of  the  laws  of 
war.  IS^or  was  it  altogether  admitted  by  the  ancients, 
for,  when  Phyton  was  ordered  to  be  executed  by  Dionysius 
the  tyrant,  for  having  obstinately  defended  the  town  of  Rhe- 
gium,  he  protested  against  it  as  an  unjust  punishment,  and 
called  upon  heaven  to  avenge  his  death.  Diodorus  Sicu- 
lus  regarded  such  a  punishment  as  unjust ;  and  Alexander 
the  Great,  ordered  some  Milesians  to  be  spared  on  account  of 
their  courage  and  fidelity.  It  is  sometimes  said,  that  where  a 
garrison  makes  an  obstinate  defense  of  a  weak  place,  against 
an  overwhelming  force,  it  only  causes  useless  effusion  of 
human  blood,  and  that,  therefore,  the  authors  of  such  a  sac- 
rifice should  bo  severely  punished.  But  who  can  say  before- 
hand that  such  a  defense  may  not  save  the  state  by  delaying 
the  operations  of  the  enemy  ?  There  are  numerous  instances, 
in  ancient  as  well  as  modern  times,  where  courage  has  sup- 
plied the  defects  of  fortifications,  and  where  places  generally 
regarded  as  untenable  have  been  defended  by  a  brave  and 
determined  garrison  till  the  enemy  consumed  his  strength 
in  the  operation  of  the  siege,  and  wasted  the  most  favorable 
season  for  conducting  the  campaign.  In  case  a  place  is 
closely  besieged  it  is  customary  for  the  besieging  general  to 
offer  to  the  garrison  honorable  terms  of  capitulation  ;  and  if 
they  refuse  these  terms  and  the  place  is  carried  by  force,  they 
may  be  compelled  to  surrender  at  discretion,  and  the  captor 
may  treat  such  prisoners  with  all  the  severity  of  the  law  of 
war.  But  that  law,  says  Vattel,  can  never  extend  so  far  as  to 
give  a  right  to  take  away  the  life  of  an  enemy  who  lays  down 
his  arms,  unless  he  has  been  guilty  of  some  crime  against 
the  conqueror.  Where,  however,  the  resistance  is  not  only 
evidently  fruitless  and  without  any  reasonable  object,  but 
springs  from  obstinacy  instead  of  firmness  of  valor,  the  offi- 
cer so  resisting,  is  guilty  of  one  of  the  greatest  of  crimes  — 
the  useless  sacrifice  of  human  life ;  and  not  only  does  he 
deserve  to  be  treated  with  extreme  severity  by  the  captor, 
but  also  his  own  government  should  see  that  he  be  justly 
dealt  with  for  so  serious  an  offense.  But  the  resistance  in 
such  a  case  must  be  obviously  useless,  and  known  to  be  such 
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when  it  is  made.  If  there  is  any  probability  of  success  he  is 
justifiable  in  holding  out  to  the  last  extremity.  (  Vattel^  Droit 
des  Gens,  liv.  3,  ch.  8,  §143;  JRuiherforih,  Institutes,  b.  2,  ch. 
9,  §  15 ;  Bynkershoek,  Quaest.  Jur,  Pub.,  lib.  1,  cap.  3 ;  Groiius, 
de  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  4,  §  13 ;  cap.  11,  §16  ;  Wild- 
man,  Int.  Law,  vol.  2,  p.  25 ;  Riquelme,  Derecho  Pub.  Int.,  lib. 

1,  tit.  1,  cap.  12  ;  Peal,  Science  du  Gouvernement,  tome  5,  ch. 

2,  sec.  6 ;  De  Gussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  24.) 

§  22.  We  do  not,  at  the  present  day,  often  hear,  when  a 
town  is  carried  by  assault,  that  the  garrison  is  put  to  the 
sword  in  cold  blood,  on  the  plea  that  they  have  no  right  to 
quarter.  Such  things  are  no  longer  approved  or  counte- 
nanced by  civilized  nations.  But  we  sometimes  hear  of  a 
captured  town  being  sacked,  and  the  houses  of  the  inhabi- 
tants being  plundered,  on  the  plea  that  it  was  impossible 
for  the  general  to  restrain  his  soldiery  in  the  confusion  and 
excitement  of  storming  the  place ;  and  under  that  safter 
name  of  plunder,  it  has  sometimes  been  attempted  to  veil 
*'all  crimes  which  man,  in  his  worst  excesses,  can  commit; 
horrors  so  atrocious  that  their  very  atrocity  preserves  them 
from  our  full  execration,  because  it  makes  it  impossible  to 
describe  them."  It  is  true  that  soldiers  sometimes  commit 
excesses  which  their  officers  cannot  prevent;  but,  in  general, 
a  commanding  officer  is  responsible  for  the  acts  of  those 
under  his  orders.  Unless  he  can  control  his  soldiers,  he 
is  unfit  to  command  them.  The  most  atrocious  crimes  in 
war,  however,  are  usually  committed  by  militia,  and  volun- 
teers, suddenly  raised  from  the  population  of  large  cities, 
and  sent  into  the  field  before  the  general  has  time  or  oppor- 
tunity to  reduce  them  to  order  and  discipline.  In  such 
cases  the  responsibility  of  their  crimes  rests  upon  the  state 
which  employs  them,  rather  than  upon  the  general  who  is, 
perhaps,  unwillingly,  obliged  to  use  them.  {Kent,  Com.,  on 
Am.  Lav),  vol.  1,  pp.  92,  93;  Vattel,  Droit  des  Gens,  liv.  3,  ch. 
9,  §§  164,  167;  Pinheiro  Ferreira,  Notes  sur  Martens,  tome  2, 
note  77;  Garden,  De  Diplomatic,  liv.  6,  §15;  Riquelme, 
Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  12.) 

§  23.  The  truth  of  these  remarks  is  illustrated  by  the  war 
of  the  Spanish  Peninsula.     None  of  the  generals  in  that  war 
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pretended,  for  a  moment,  that  the  garrisons  and  inhabitants 
of  places  taken  by  assault,  were  not  entitled  to  quarter,  or 
that  any  rule  of  modern  warfare  justified  the  sacking  of  cap- 
tured fortresses,  and  the  pillage  and  murder  of  their  inhabi- 
tants. And  yet  it  would  be  difficult  to  find  in  the  history  of 
the  most  barbarous  ages,  scenes  of  drunkenness,  lust,  rapine, 
plunder,  cruelty,  murder  and  ferocity,  equal  to  those  which 
followed  the  captures  of  Ciudad  Rodrigo,  Badajos,  and  San 
Sebastian.  The  only  excuse  ofiered  for  these  horrible  atroci- 
ties, was  :  ''  The  soldiers  were  not  to  be  controlled !"  Napier, 
the  English  historian  of  that  war,  says,  in  plain  terms, 
*' That  excuse  will  not  sufiice  ;  for  a  young  colonel  of  ener- 
getic spirit,  did  constrain  his  men  at  Ciudad  Rodrigo,  to  keep 
their  ranks  for  a  long  time  after  the  disorder  commenced; 
but  as  no  previous  general  measures  had  been  taken,  and  no 
organized  efibrts  made  by  higher  authorities^  the  men  were 
finally  carried  away  in  the  increasing  tumult."  "  It  is  said," 
remarks  the  same  author,  "  that  no  soldier  can  be  restrained 
after  storming  a  town,  and  a  British  soldier  least  of  all, 
because  he  is  brutish  and  insensible  of  honor!  Shame  on 
such  calumnies !  *  *  Undoubtedly,  if  soldiers  hear  and 
read  that  it  is  impossible  to  restrain  their  violence,  they  will 
not  be  restrained.  But  let  the  plunder  of  a  town,  after  an 
assault,  be  expressly  made  criminal  by  the  articles  of  war, 
with  a  due  punishment  attached ;  let  it  be  constantly 
impressed  upon  the  troops  that  such  conduct  is  as  much 
opposed  to  military  honor  and  discipline,  as  it  is  to  morality ; 
*  *  let  instantaneous  punishment — death  if  necessary — 
be  inflicted  for  such  ofienses.  With  such  regulations,  the 
storming  of  towns  would  not  produce  more  military  disorders 
than  the  gaining  of  battles  in  the  field."  [Napier,  Peninsular 
War,  book  22,  ch.  2  ;  Jomini,  Vie  Politique  et  Mil.  de  Na:poleon, 
chs.  14,  17 ;  Alison,  Hist,  of  Europe,  vol.  3,  pp.  464,  470 ;  vol. 
4,  p.  240 ;  Southey,  Peninsular  War,  vol.  6,  p.  240 ;  Belmas, 
Sieges,  etc.,  tome  4,  pp.  279,  469,  app. ;  Jones,  War  in  Spain, 
vol.  2,  pp.  64,  76,  80 ;  Thiers,  Consulat  et  V Empire,  tome  13, 
pp.  355,  375.) 

§  24.  Fugitives  and  deserters,  says  Vattel,  found  by  the 
victor  among  his  enemies,  are  guilty  of  a  crime  against  him, 
and  he  has  an  undoubted  right  to  punish  them,  and  even  to 
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put  them  to  death.  They  are  not  properly  considered  as 
military  enemies,  nor  can  they  claim  to  be  treated  as  such; 
they  are  perfidious  citizens,  who  have  committed  an  offense 
against  the  state,  and  their  enlistment  with  the  enemy  cannot 
obliterate  that  character,  nor  exempt  them  from  the  punish- 
ment they  have  deserved.  They  are  not  protected  by  any 
compact  of  war,  as  a  truce,  capitulation,  cartel,  etc.,  unless 
specially  and  particularly  mentioned  and  provided  for.  They 
are  not  military  enemies  in  the  general  meaning  of  that  term, 
nor  are  they  entitled  to  the  rights  of  ordinary  prisoners  of 
war,  either  under  the  law  of  nations,  or  by  the  general  terms 
of  a  special  compact  or  agreement.  But  when  stipulations 
of  amnesty  are  introduced  into  such  compacts,  in  such  terms 
as  to  include  such  fugitives  and  deserters,  by  fair  and  proper 
intendment,  good  faith  requires  that  all  promises  of  this  kind 
be  honestly  and  fairly  carried  into  effect.  A  violation  of  such 
agreements  is  infamous.  Amnesties  of  this  character  are  very 
common  where  the  principal  war  is  accompanied  with  insur- 
rections and  civil  commotions,  involving  questions  of  personal 
duty  and  allegiance.  {Vattel,  Droit  des  Gens,  liv.  3,  ch.  8, 
§  144 ;  Phillimore,  On  Int.  Law,  vol.  3,  §  96 ;  Hefier,  Droit 
International,  §  126 ;  Hiquelme,  Derecho  Fub.  Int.j  lib.  1,  tit.  1, 
cap.  14.) 

§  25.  In  the  operations  of  a  war,  the  belligerent  states  not 
un frequently  adopt  the  rule  of  reciprocity,  both  with  respect  to 
the  person  and  property  of  the  enemy.  Moreover,  the  same 
rule,  as  will  be  shown  hereafter,  is  extended  to  neutrals. 
There  is  much  justice  and  good  sense  in  this  rule,  if  confined 
within  proper  limits.  As  already  remarked,  modern  usage 
has  restricted  many  of  the  extreme  rights  of  war,  or,  at  least, 
limited  their  exercise  and  application.  But  this  usage  has 
not  yet  assumed  the  character  of  a  positive  law,  and  a  bellige- 
rent will  sometimes  refuse  to  acknowledge  its  doctrines  as 
fully  established,  or  its  rules  as  obligatory.  In  such  a  case, 
the  opposing  belligerent  applies  the  rule  of  reciprocity,  and 
metes  out  to  his  enemy  the  same  measure  of  justice  which 
he  receives  from  him.  Thus,  if  his  enemy  releases,  on  parole, 
prisoners  of  war,  he  does  the  same;  if  his  enemy  levies  heavy 
contributions  upon  the  conquered,  he  does  the  same ;  and  if 
the  enemy,  exercising  the  extreme  rights  of  war,  seizes  and 
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destroys,  or  converts  to  his  own  use,  public  and  private  pro- 
perty, he  retaliates  by  measures  of  the  same  character.  {Gar- 
den^ De  Diplomatie,  liv.  6,  §  9 ;  Wheaton,  Elem.  Int.  Lav),  pt. 
4,  ch.  1,  §  10 ;  The  Santa  Cruz,  1  Bob.  Rep.,  p.  64 ;  Heffter, 
Droit  International,  §  125.) 

§  26.  There  is,  however,  a  limit  to  this  rule  of  reciprocity. 
If  the  enemy  refuses  to  shape  his  conduct  by  the  milder 
usages  of  war,  and  adopts  the  extreme  and  rigorous  princi- 
ples of  former  ages,  we  may  do  the  same ;  but  if  he  exceed 
these  extreme  rights,  and  becomes  barbarous  and  cruel  in 
his  conduct,  we  cannot,  as  a  general  thing,  follow  and  retort 
upon  his  subjects,  by  treating  them  in  like  manner.  We 
cannot  go  beyond  the  limits  prescribed  by  international  law 
to  the  rights  of  belligerents.  Thus,  the  conduct  of  Great 
Britain  toward  Denmark,  in  1807,  in  condemning  Danish  ves- 
sels as  droits  of  admiralty,  thereby  exercising  an  extreme 
right  of  war,  justified  Denmark  in  resorting  to  the  corres- 
ponding extreme  right  of  sequestrating  British  debts  due 
from  Danish  subjects.  So,  also,  the  sequestrating  of  English 
debts  by  France,  in  1793,  justified  England  in  retaliating  by 
a  countervailing  measure.  Again,  the  seizure  and  condem- 
nation of  French  vessels  by  Great  Britain,  in  1803,  was  an 
exercise  of  an  ancient  and  severe  rule  of  war,  for  which 
E'apoleon  retaliated  by  the  exercise  of  another  and  still  more 
extreme  right,  also  contrary  to  the  milder  rules  of  modern 
usage,  by  seizing  all  English  travelers  in  French  territory. 
But  suppose  an  enemy  should  massacre  all  prisoners  of  war, 
this  would  not  afford  a  sufficient  justification  for  the  opposing 
belligerent  to  do  the  same.  Suppose  our  enemy  should  use 
poisoned  weapons,  or  poison  springs  and  food,  the  rule  of 
reciprocity  would  not  justify  us  in  resorting  to  the  same 
means  of  retaliation.  A  savage  enemy  might  kill  alike  old 
men,  women,  and  children,  but  no  civilized  power  would 
resort  to  similar  measures  of  cruelty  and  barbarism,  under 
the  plea  that  they  were  justified  by  the  law  of  retaliation. 
( Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  1,  §  2 ;  Alison,  Hist,  of 
Europe,  vol.  2,  p.  270 ;  Thiers,  Consulat  et  V Empire,  liv.  17 ;  Las 
Casas,  Memoir es  de  Napoleon,  vol.  7,  pp.  32,  33;  Martens, 
Nouveau  Recueil,  tome  2,  p.  16 ;  Garden,  De  Diplomatie,  liv.  6, 
§  9.) 
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ENEMY'S  PROPERTY  ON  LAND. 
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§  1.  It  has  already  been  stated  that  war,  when  duly  declared, 
or  officially  recognized,  makes  legal  enemies  of  all  the  indi- 
vidual members  of  the  hostile  states ;  that  it  also  extends  to 
property,  and  gives  to  one  belligerent  the  right  to  deprive 
the  other  of  everything  which  might  add  to  his  strength,  and 
enable  him  to  carry  on  hostilities.  But  this  general  right  is 
subject  to  numerous  modifications  and  limitations  which 
have  been  introduced  by  custom  and  the  positive  law  of 
nations.     Thus,  although,  by  the  extreme  right  of  war,  all 
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property  of  an  enemy  is  deemed  hostile  and  subject  to  seizure, 
it  by  no  means  follows  that  all  such  property  is  subject  to 
appropriation  or  condemnation,  for  the  positive  law  of  nations 
distinguishes  not  only  between  the  property  of  the  state  and 
that  of  its  individual  subjects,  but  also  between  that  of  diffe- 
rent classes  of  subjects,  and  between  different  kinds  of  pro- 
perty of  the  same  subject ;  and  particular  rules,  derived  from 
usage  and  the  practice  of  nations,  have  been  established  with 
respect  to  each.  We  shall  confine  our  remarks,  in  this  chap- 
ter, to  enemy's  property  on  land.  {Grotius,  De  Jur.  Bel.  ac 
Pac,  lib.  3,  cap.  4,  §  8 ;  Vattel,  Droit  des  Geiis,  liv.  3,  ch.  9, 
§  163 ;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §  5 ;  Poison, 
Law  of  Nations,  sec.  6 ;  Wildman,  Int.  Law,  vol.  2,  p.  9 ; 
Manning,  Law  of  Nations,  pp.  132,  et  seq. ;  Bello,  Derecho 
Internacional,  pt.  2,  cap.  4,  §  1 ;  31erlin,  Repertoire,  verb.  Decla- 
ration de  Guerre;  Heffter,  Droit  International,  §§130,  131; 
Hautefeuilte  Des  Nations  Neutres,  tit.  7,  ch.  1.) 

§2.  It  will  be  hereafter  shown  that  a  firm  possession  is 
sufficient  to  establish  the  captor's  title  to  personal  or  movable 
property  captured  on  land,  but  that  a  different  rule  applies 
to  immovables  or  real  property;  that  a  belligerent,  who  makes 
himself  master  of  the  provinces,  towns,  public  lands,  build- 
ings, etc.,  of  an  enemy,  has  a  perfect  right  to  their  possession 
and  use  ;  but  that  his  ownership  or  dominion  is  not  complete 
till  his  conquest  is  confirmed,  in  some  one  of  the  modes  pre- 
scribed by  the  rules  of  international  jurisprudence.  In  other 
words,  the  possession  of  real  property  by  a  belligerent  gives 
him  a  right  to  its  use  and  to  its  products,  but  not  a  completely 
valid  and  indefeasible  title,  with  full  power  of  alienation. 
The  original  owner  is  still  entitled  to  the  benefit  of  postliminy. 
(  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §§5,  11 ;  Kent,  Com. 
on  Am.  Law,  vol.  1,  pp.  110,  111 ;  Heffter,  Droit  International, 
§§  130,  131 ;  Martens,  Precis  du  Droit  des  Gens,  §§  280,  282 ; 
Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  12.) 

§  3.  Some  have  asserted  that  the  right  of  a  belligerent  to  the 
property  of  an  enemy,  should  be  limited  to  moveables,  or  such 
things  as  may  be  conveyed  or  carried  away.  It  is  argued 
that  war  being  but  a  temporary  relation  of  nations,  their 
practices  during  such  a  condition  of  things  should  be  regu- 
lated and  limited  by  the  temporary  character  of  that  relation ; 
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that,  as  real  property  must  remain  after  the  termination  of 
the  war,  and  may  revert  to  its  former  owner  by  ih.Q  jus  post- 
liminii,  it  can  properly  never  be  alienated  by  the  conqueror  so 
long  as  the  war  continues.  The  force  of  this  argument  is 
not  readily  perceived.  The  necessity  of  self-preservation, 
and  the  right  to  punish  an  enemy,  and  to  deprive  him  of  the 
means  of  injuring  us,  by  converting  those  means  to  our  own 
use  against  him,  lie  at  the  foundation  of  the  rule,  and  con- 
stitute the  right  of  a  belligerent  to  enemy's  property  of  any 
kind;  and  it  is  difficult  to  see  why  this  right  should  be 
restricted  to  a  particular  species  of  property — to  cattle,  horses, 
money,  ships,  goods — and  not  include  lands  or  immovables. 
We  think,  therefore,  that  by  the  just  rules  of  war,  the  conqueror 
has  the  same  right  to  use  or  alienate  the  public  domain  of 
the  conquered  or  displaced  government,  as  he  has  to  use  or 
alienate  its  moveable  property.  This  principle,  we  believe  to 
be  recognized  and  sustained  by  the  general  law  of  nations. 
{Wheaton,  Elem,  Int.  Law,  pt.  4,  ch.  2,  §§5, 11;  Vaiiel, Droit 
des  Gens,  liv.  3,  ch.  9,  §  13 ;  Kluber,  Droit  des  Gens,  Mod., 
§§  250-253 ;  Martens,  Precis  du  Droit  des  Gens,  §§  279-282 ; 
Bynkershoek,  Quaest.  Jur.  Pub.,  lib.  1,  cap.  6 ;  Phillimore,  On 
Int.  Law,  vol.  3,  §  90 ;  Ileffter,  Droit  International,  §§  130-133, 
186;  Riquelme,  Derecho  Pub.  Lit.,  lib.  1,  tit.  1,  cap.  12 ;  Isam- 
bert,  Annates,  Pol.  et  Dip.,  introd.,  p.  115;  Kampts,  Literatur 
des  Valkerrecht,  §307;  Wildman,  Int.  Law,  vol.  2,  p.  9;  Man- 
ning, Law  of  Nations,  p.  277.) 

§  4.  It  must  not,  however,  be  inferred  that  the  title  which 
the  purchaser  acquires  to  the  two  species  of  property  is  the 
same.  On  the  contrary,  it  is  essentially  different.  The  pur- 
chaser of  moveable  property  captured  on  land,  acquires  a 
perfect  title  as  soon  as  the  property  is  in  the  firm  possession 
of  the  captor;  and  the  title  to  a  maritime  capture  is  com- 
plete when  carried  infra  praesidia,  or  at  least  after  the  sentence 
of  a  competent  court  of  prize.  But  the  purchase  of  any  por- 
tion of  the  national  domain  of  a  conquered  country,  takes  it 
at  the  risk  of  being  evicted  by  the  original  sovereign  owner, 
if  he  should  be  restored  to  the  possession  of  his  dominions. 
But  if  such  restoration  should  not  take  place,  and  the  title 
of  the  conqueror  should  be  confirmed  by  some  one  of  the 
modes  recognized  by  international  law,  the  title  of  the  pur- 
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chaser  is  then  made  perfect.  It  was  before,  a  good  and  valid 
title  against  all  except  the  original  sovereign  owner,  under 
the  jus  postliminii,  which  right  is  completely  extinguished  by 
a  confirmation  of  the  conquest.  The  conqueror  cannot,  of 
coarse,  deny  his  own  act,  and  attempt  the  recovery  of  prop- 
erty which  he  has  already  alienated,  on  the  ground  that  the 
formal  cession  or  confirmation  gives  him  a  new  title.  He 
sold  the  title  which  he  acquired  by  the  rights  of  conquest;  a 
treaty  of  peace  gives  him  noot  her  title ;  it  simply  confirms 
that  which  he  already  had,  by  depriving  the  former  sovereign 
owner  of  the  benefit  of  postliminy,  and  thus  extinguishing 
an  older  adverse  outstanding  title.  (Wheaton,  Elem.  Int. 
Law,  pt.  4,  ch.  2,  §§  11-17  ;  Groiius,  de  Jur  Bel  ac  Pac,  lib. 
3,  cap.  6,  §  4 ;  cap.  9,  §  13 ;  Vattel,  Droit  des  Gens,  liv.  3,  ch. 
13,  §§  197-200,  210,  212;  Rluber,  Droit  des  Gens  Mod.,  §^ 
256-258 ;  Martens,  Precis  du  Droit  des  Gens,  §  282 ;  Phillimore, 
On  Int.  Law,  vol.  3,  §  542 ;  Vide,  Post,  chapters  xxxii, 
xxxiii,  xxxv.) 

§  5.  A  question  here  arises  as  to  who  may  become  the  pur- 
chasers of  immovable  property  alienated  by  the  conqueror 
during  military  occupation,  and  prior  to  the  confirmation  of 
the  conquest.  The  object  of  such  alienation  is,  as  already 
stated,  to  weaken  the  enemy,  and  to  supply  ourselves  with 
the  means  of  carrying  on  the  war.  It  is  evident,  therefore, 
that  the  subjects  of  the  conquered  or  displaced  government 
cannot,  consistently  with  their  duties  to  their  own  sovereign, 
become  such  purchasers.  They  have  no  right  to  voluntarily 
supply  us  with  means  for  carrying  on  war  against  the  govern- 
ment to  which  they  owe  allegiance.  By  making  such  pur- 
chases they  not  only  risk  the  loss  of  their  purchase  money 
on  the  restoration  of  the  original  sovereign  to  his  dominions, 
but  they  expose  themselves  to  be  punished  by  their  own  gov- 
ernment for  voluntarily  furnishing  the  enemy  with  the  means 
of  prolonging  the  war.  If,  however,  they  are  inhabitants  of 
the  conquered  territory,  and  their  allegiance  should  be  trans- 
ferred to  the  new  government  by  the  confirmation  of  the 
conquest,  their  title  would  thereby  be  made  valid,  and  they 
themselves  be  freed  from  the  risk  of  punishment  for  having 
paid  the  purchase  money.  Subjects  of  the  conqueror  may 
become  purchasers  with  no  other  risk  than  that  of  being 
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evicted  by  the  original  owner  on  the  restoration  or  recapture 
of  the  real  property  so  alienated.  The  same  may  be  said  of 
foreigners,  or  the  subjects  of  a  neutral  state.  Such  purchase 
might,  however,  in  some  cases,  be  deemed  a  hostile  act,  and 
not  within  the  limits  of  legitimate  trade,  and  not  consistent 
with  the  character  of  neutrality,  and,  therefore,  attach  to  the 
purchaser  the  character  of  an  enemy  to  the  displaced  or  con- 
quered power,  in  so  much  as  pecuniary  assistance  is  rendered 
by  the  purchase  money  paid.  ( Wheaton,  Elem.  Int.  Law,  pt. 
4,  ch.  2,  §  17 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  110 ;  Bur- 
lamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  7 ;  Le 
Felice,  note  140  to  tome  5  oi  Burlamaqui.) 

§6.  Whether  a  neutral  may  make  such  purchases  and 
not  become  a  party  to  the  war,  will  depend  upon  the  char- 
acter of  the  assistance  which,  by  the  purchase,  is  aftbrded 
to  the  conquerer,  to  the  injury  of  the  opposing  belligerent. 
It  is  certain  that  if  he  should  attempt  to  possess  himself, 
during  the  continuance  of  the  war,  of  the  lands  so  purchased, 
or  to  maintain  the  title  so  acquired,  after  the  restoration  or 
recapture  of  the  property  so  alienated,  he  would  assume  a 
hostile  attitude  toward  the  original  sovereign  owner  and 
make  himself  a  party  to  the  war.  "A  third  party,"  says 
Vattel,  "  cannot  safely  purchase  a  conquered  town  or  prov- 
ince, till  the  sovereign,  from  whom  it  was  taken,  has  renounced 
it  by  a  treaty  of  peace,  or  has  been  irretrievably  subdued,  or 
has  lost  his  sovereignty;  for,  while  the  war  continues, — 
whilst  the  sovereign  has  still  hopes  of  recovering  his  posses- 
sions by  arms, — is  a  neutral  prince  to  come  and  deprive  him 
of  that  opportunity,  by  purchasing  that  town  or  province 
from  the  conqueror  ?  The  original  proprietor  cannot  forfeit 
his  rights  by  the  act  of  a  third  power;  and  if  the  purchaser 
be  determined  to  maintain  his  purchase,  he  will  find  himself 
involved  in  the  war.  Thus,  the  King  of  Prussia  became  a 
party  with  the  enemies  of  Sweden,  by  receiving  Stettin  from 
the  hands  of  the  King  of  Poland  and  the  Czar,  under  the  title 
of  sequestration.  But  when  a  sovereign  has,  by  a  definitive 
treaty  of  peace,  ceded  a  country  to  a  conqueror,  he  has  relin- 
quished all  the  right  which  he  had  to  it ;  and  it  would  be 
absurd  for  him  to  be  allowed  to  demand  the  restitution  from 
a  subsequent  conquerer  who  wrests  it  from  the  former,  or 
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from  any  other  prince  who  has  purchased  it,  or  received  it 
in  exchange,  or  acquired  it  by  any  title  whatsoever."  ( Vattel, 
Droit  des  Gens,  liv.  3,  ch.  13,  §198;  Treaty  of  Schewdt,  Oct. 
6th,  1713 ;  De  Felice,  note  140,  to  tome  5  of  Burlamaqui.) 

§  7.  All  implements  of  war,  military  and  naval  stores,  and 
in  general,  all  moveable  property,  belonging  to  the  hostile  state, 
is  subject  to  be  seized  and  appropriated  to  the  use  of  the  cap- 
tor. And  the  title  to  such  personal  or  moveable  property  is 
considered  as  lost  to  the  original  proprietor,  as  soon  as  the 
captor  has  acquired  a  firm  possession ;  which,  as  a  general 
rule,  is  considered  as  taking  place  after  the  lapse  of  twenty- 
four  hours;  so  that,  immediately  after  the  expiration  of  that 
time,  it  may  be  alienated  to  neutrals  as  indefeasible  property. 
But,  with  respect  to  maritime  captures,  a  more  absolute  or 
certain  species  of  possession  is  required,  the  original  title  not 
being,  by  some,  considered  as  completely  divested,  until  regu- 
larly condemned  in  a  competent  court  of  prize.  But,  this 
branch  of  the  subject  will  be  particularly  discussed  in  another 
place ;  we  are  here  considering  only  the  capture  of  enemy's  pro- 
perty on  land.  {W heaion,  Elem.  Int.  Laic,  pt.  4,  ch.  2,  §  11 
Vattel,  Droit  des  Gens,  liv.  3,  ch.  13,  §  196 ;  ch.  14,  §  209 
Grotius,  de  Jur.  Bel.  ac  Fac,  lib.  3,  cap.  6,  §  3 ;  cap.  9,  §  14 
Kluber,  Droit  des  Gens  Mod.,  §  254 ;  Heffter,  Droit  International, 
§  135,  136.) 

§  8.  We  have  discussed  in  a  former  chapter  the  right  of  a 
belligerent  state  to  confiscate,  on  the  declaration  of  war,  debts 
owing  by  its  government,  or  by  its  subjects,  to  subjects  of 
the  enemy.  We  will  now  consider  the  right  to  capture  them 
as  the  property  of  the  enemy,  found  in  hostile  territory,  by 
capturing  the  documents  which  constitute  the  evidence  of  such 
debts.  It  will  be  observed  that  this  question  is  entirely  dis- 
tinct from  the  right  to  confiscate  a  debt,  ipso  facto,  by  the 
declaration  of  war.  We  have  an  example  from  classical  his- 
tory. When  Alexander  took  the  city  of  Thebes,  he  found 
an  instrument  by  which  it  was  shown  that  the  Thessalians, 
who  served  with  him,  owed  the  Thebans  an  hundred  talents. 
This  instrument  he  gave  to  the  Thessalians  as  a  cancillation 
of  their  debt.  On  the  restoration  of  the  Thebans,  they 
demanded  the  payment  of  the  debt  as  still  due  and  owing 
them.     The  case  was  referred  to  the  Amphictyonic  council, 

39* 


452  International  Law. 

and  their  decision  is  understood  to  have  been  in  favor  of  the 
Thessalians.     Quintilian,  makes  a  number  of  objections  to 
the  validity  of  the  gift,  by  Alexander,  and  ofiers  some  import- 
ant arguments  in  favor  of  the  demand  of  the  Thebans.     To 
all  of  these  objections  and  arguments,  Puffendorf  suggests 
answers,  and  opposes  the  demand,  on  the  following  grounds : 
1st,  that  the  seizure,  being  made  in  solemn  war,  was  a  just 
one ;  2d,  that  the  right  acquired  by  war,  to  a  thing  taken  in 
war,  is  a  valid  title,  and  must  be  so  regarded  in  civil  law; 
3d,  that  the  restoration  not  being  provided  for  in  the  treaty 
of  peace,  everything  is  left  to  the  possessor  as  his  own ;  4th, 
that  in  capturing  Thebes,  Alexander  captured  the  action  of 
debt  due  to  Thebes,  which  he  might  either  retain  himself  or 
transfer  to  another;  5th,  that  the  conquest  destroyed  the  for- 
mer body  politic  of  Thebes,  and   the  new  commonwealth 
established  by  Cassander,  did  not  succeed  to  the  rights  of  the 
one  destroyed  by  Alexander ;  and  6th,  that  the  Thessalians 
had  obtained  the  instrument  in  no  unjust  manner,  it  having 
been  given  to  them  by  one  who  had  obtained  it  by  the  right 
of  conquest.     Jurists  have  generally  sustained  the  supposed 
decision  of  the  Amphictyons,  on  the  ground  of  the  complete 
conquest  of  Thebes,  and  that  Alexander  became  the  univer- 
sal successor  of  the  conquered   state,  but  not  on  the  ground 
of  the  mere  capture  of  the  documentary  evidence  of  the  debt. 
The  instruments  cannot  be  regarded  as  the  debt,  because  a 
creditor  may  recover  his  debt,  though  the  instruments  be  lost 
or  destroyed;   they  are  means,  but  not  the  only  means  of 
proving  that  it  exists.     It  is,  therefore,  held  that  the  mere 
fact  of  the  conqueror  possessing  himself  of  the  documents, 
relating  to  incorporeal  rights,  does  not  give  to  him  the  pos- 
session   of    the   rights    themselves;    and   as   his  rights,  as 
derived  from  military  force,  are  simply  those  of  possession, 
it  is  not  competent  for  him  to  bestow  upon,  or  transfer  to 
another,  what  he  cannot  physically  take  possession  of  himself. 
{Quintilian,  Inst.  Orat.,  lib.  5,  cap.  10;  Puffendorf,  deJur.  Nat. 
et  Gent.,  lib.  8,  cap.  6,  §  23 ;  Aerodius,  Rerum  Ind.  Pandect,  lib. 
2,  tit.  2,  cap.   1 ;   Grotius  de  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  8, 
§  4 ;  Alberius  Gentilis,  de  Jure  Belli,  lib.  3,  cap.  5 ;  Ooccejus, 
Grotius  lUustratus,  lib.  3,  p.  202,  236 ;    Vattel,  Droit  des  Gens, 
liv.  8,  ch.  14,  §  212  Hotman,  Quaest  Illustr.,  sec.  5 ;   Pfeiffer, 
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Das  jRecht  der  Kriegseroberung,  pp.  165-180 ;  Brumleger,  Diss, 
de  Occupaiione  Belliea,  p.  38 ;  Burlamaqui,  de  Droit  de  la  Nat, 
et  des  Gens,  p.  4,  ch.  7,  §  14 ;  Phillimore,  On  Int.  Law,  vol. 
3,  §§  561,  562  ;  Heffter,  Droit  International,  §  134.;  Schweikart, 
Napoleon  und  der  Kur.,  pp.  74,  82  ;  Tiitman,  Ueber  den  Bund 
der  Amp.,  p.  135.) 

§  9.  There  is  one  species  of  moveable  property  belonging 
to  a  belligerent  state  which  is  exempt,  not  only  from  plunder 
and  destruction,  but  also  from  capture  and  conversion,  viz.  : 
state  papers,  public  archives,  historical  records,  judicial  and 
legal  documents,  land  titles,  etc.,  etc.  While  the  enemy  is 
in  possession  of  a  town  or  province,  he  has  a  right  to  hold 
such  papers  and  records,  and  to  use  them  in  regulating  the 
government  of  his  conquest ;  but  if  this  conquest  is  recovered 
by  the  original  owner  during  the  war,  or  surrendered  to  him 
by  the  treaty  of  peace,  they  should  be  returned  to  the 
authorities  from  whom  they  were  taken,  or  to  their  suc- 
cessors. Such  documents  adhere  to  the  government  of  the 
place  or  territory  to  which  they  belong,  and  should  always 
be  transferred  with  it.  None  but  a  barbarous  and  uncivilized 
enemy  would  ever  think  of  destroying  or  withholding  them. 
The  reasons  of  this  rule  are  manifest.  Their  destruction 
would  not  operate  to  promote,  in  any  respect,  the  object  of 
the  war,  but,  on  the  contrary,  would  produce  an  animosity 
and  irritation  which  would  extend  beyond  the  war.  It  would 
inflict  an  unnecessary  injury  upon  the  conquered  without 
any  benefit  to  the  conqueror.  Moreover,  such  archives, 
records,  and  papers,  often  constitute  the  basis  and  evidence 
of  private  property,  and  their  destruction  would  be  a  useless 
destruction  of  private  property ;  in  other  words,  it  would  be 
an  injury  done  in  war  beyond  the  necessity  of  war,  and, 
therefore,  illegal,  barbarous,  and  cruel.  The  same  reasons 
apply  to  carrying  them  off  and  withholding  them  from  their 
proper  owners  and  legitimate  use.  (Real,  Science  du  Gou- 
vernement,  tome  5,  ch.  2 ;  Leiber,  Political  Ethics,  p.  7,  §  25 ; 
Kent,  Corn,  on  Am.  Law,  vol.  1,  p.  92;  Heffter,  Droit  Inter- 
national, §§  130,  131 ;  Bodinus,  De  Republica,  lib.  1,  p.  34 ; 
Bello,  Derecho  Internacional,  pt.  2,  cap.  4,  §  6.) 

§  10.  Some  have  contended  that  the  same  rule  applies  to 
public  libraries  and  to  all  monuments  of  art  and  models  of 
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taste.  But  there  is  an  obvious  distinction  in  the  two  cases. 
No  belligerent  would  be  justifiable  in  destroying  temples, 
tombs,  statutes,  paintings,  or  other  works  of  art,  (except  so 
far  as  their  destruction  may  be  the  accidental  or  necessary 
result  of  military  operations.)  But,  may  he  not  seize  and 
appropriate  to  his  own  use  such  works  of  genius  and  taste 
as  belong  to  the  hostile  state,  and  are  of  a  moveable  charac- 
ter ?  This  was  done  by  the  French  armies  in  the  wars  of 
conquest  which  followed  the  revolution  of  1789.  The  prac- 
tice was  condemed  by  the  English  writers  of  that  age,  but 
this  condemnation  seemed  rather  the  result  of  national  preju- 
dice than  sound  reasoning.  The  acquisitions  of  the  Parisian 
galleries  and  museums  from  the  conquest  of  Italy,  were  gene- 
rally obtained  by  means  of  treaty  stipulations,  or  forced  con- 
tributions levied  by  N"apoleon  on  the  Italian  princes.  They 
are  equally  condemned  by  the  English  historians.  It  should 
be  remembered  that  but  few  of  the  master-pieces  taken  from 
Italy  were  in  their  original  places,  or  in  the  possession  of 
their  original  owners.  We  need  hardly  mention  the  Apollo 
Belvidere,  the  Dying  Gladiator,  the  Yenus,  the  Laocoon,  the 
Bronze  Horses,  etc.  Major  Henry  Lee,  an  American  writer 
of  great  ability,  discusses  this  question  in  his  Life  of  ISTapo- 
leon,  and  deems  these  forced  contributions  as  not  only  justi- 
fiable by  the  laws  of  war,  but  as  highly  creditable  to  the  con- 
queror, as  adding  grace  and  refinement  to  the  warfare,  and 
as  reflecting  lustre  on  the  French  arms,  by  harmonizing  the 
rudeness  of  military  fame  with  the  softer  glories  of  taste  and 
imagination.  It  is  proper  to  remark,  however,  that  other 
distinguished  and  impartial  writers  dissent  from  the  forego- 
ing opinion,  and  regard  this  species  of  military  contribution 
as  an  abuse  of  the  power  of  conquest,  and  contrary  to  the 
usages  of  modern  civilized  warfare.  On  the  invasion  of 
France,  in  1815,  the  pictures,  statues,  and  other  monu- 
ments of  art,  collected  from  other  countries,  as  spoils  of 
war,  or  acquired  under  treaties,  were  seized  and  distributed 
among  the  allies.  In  the  debate  in  the  British  house 
of  commons,  February  20th,  1816,  Sir  Samuel  Komilly,  spea- 
king incidently  of  this  proceeding,  stated,  that  "it  was  not 
true  that  the  works  of  art,  deposited  in  the  museum  of  the 
Louvre,  had  all  been  carried  away  as  the  spoils  of  war;  many, 
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and  the  most  valuable  of  them,  had  become  the  property  of 
France,  by  express  treaty  stipulations;  and  it  was  no  answer 
to  say,  that  these  treaties  had  been  made  necessary  by  unjust 
aggressions  and  unprincipled  wars,  because  there  would 
be  an  end  of  all  faith  between  nations,  if  treaties  were  to  be 
held  not  to  be  binding,  because  the  wars  out  of  which  they 
arose  were  unjust,  especially  as  there  could  be  no  competent 
judge  to  decide  upon  the  justice  of  the  war,  but  the  nation 
itself  By  whom,  too,  was  it  that  this  supposed  act  of  justice, 
and  this  'great  moral  lesson,'  as  it  was  called,  had  been  read? 
By  the  very  powers  who  had,  at  difierent  times,  abetted 
France  in  these,  her  unjust  wars  !  Among  other  articles  car- 
ried from  Paris,  under  the  pretense  of  restoring  them  to  their 
rightful  owners,  were  the  celebrated  Corinthian  horses  which 
had  been  brought  from  Venice ;  but  how  strange  an  act  of 
justice  was  this  to  give  them  back  their  statues,  but  not  to 
restore  to  them  those  far  more  valuable  possessions,  their 
territory  and  their  republic,  which  were,  at  the  same  time, 
wrested  from  the  Venetians?  But  the  reason  of  this  was 
obvious :  the  city  and  territory  of  Venice  had  been  transfer- 
red to  Austria  by  the  treaty  of  Campo  Formio,  but  the  horses 
had  remained  the  trophy  of  France ;  and  Austria,  whilst  she 
was  thus  h^rpocritically  reading  this  moral  lesson  to  nations, 
not  only  quietly  retained  the  rich  and  unjust  spoils  she  had 
got,  but  restored  these  splendid  works  of  art,  not  to  Venice, 
which  had  been  despoiled  of  them,  the  ancient,  independent, 
republican  V^enice,  but  to  Austrian  Venice, — to  that  country 
which,  in  defiance  of  all  the  principles  which  she  pretended 
to  be  acting  on,  she  still  retained  as  a  part  of  her  own  domi- 
nions." On  an  examination  of  all  that  has  been  said  and 
written  on  this  subject,  and  weighing  all  the  circumstances 
connected  with  the  formation  and  spoiliation  of  the  rich 
museum  of  the  Louvre,  we  think  the  impartial  judge  must 
conclude,  either  that  such  works  of  art  are  legitimate  tro- 
phies of  war,  or,  that  the  conduct  of  the  allied  powers  in 
1815,  was  in  direct  violation  of  the  law  of  nations.  It  is 
impossible  to  avoid  one  or  the  other  conclusion.  ( Wheaton, 
JElem.  Int.  Laiv,  pt.  4,  ch.  2,  §6;  Kent,  Com.  on  Am.  Law, yoL 
1,  p.  93;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  9,  §168;  Martens, 
Nouveau  Recueil,  tome  2,  p.  632;  Life  of  Romilly,  vol.  2,  p. 
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404 ;  Stewarfs  Vice-Adm.  Hep.,  p.  482 ;  Alison,  Hist,  of  Uurope, 
vol.  3,  p.  42  ;  Lee,  Life  of  Napoleon,  vol.  1;  Scott,  Life  of  Napo- 
leon, vol.  3,  pp.  58-68;  Leiber,  Political  Ethics,  b.  7,  §25.) 

§  11.  But  whatever  may  be  the  decision  of  the  question 
respecting  the  right  of  the  conqueror  to  sieze  or  levy  upon 
such  works  of  art  and  taste,  belonging  to  the  hostile  state,  as 
come  under  the  denomination  of  movable  or  personal  pro- 
perty, it  is  the  modern  usage,  and  one  which  has  acquired  the 
force  of  law,  that  such  works  cannot  be  wantonly,  or  unne- 
cessarily, destroyed,  and  that  all  structures  of  a  civil  charac- 
ter, all  public  edifices,  devoted  to  civil  purposes  onty,  all  tem- 
ples of  religion,  monuments  of  art,  and  repositories  of  science, 
are  to  be  exempt  from  the  operations  of  war.  "  If  the  con- 
queror," says  Kent,  "  makes  war  upon  monuments  of  art  and 
models  of  taste,  he  violates  the  modern  usages  of  war,  and  is 
sure  to  meet  with  indignant  resentment,  and  to  be  held  up 
to  the  general  scorn  and  detestation  of  the  world."  As 
examples  under  this  head,  we  may  refer  to  the  conduct  of  the 
British  forces,  in  1814,  in  destroying  the  capitol,  president's 
house,  and  other  civil  public  buildings,  and  the  naval  monu- 
ment at  Washington,  and  that  of  Blucher,  in  1815,  in  destroy- 
ing the  ornamental  trees  of  Paris,  and  planning  the  destruction 
of  the  bridge  of  Jena,  and  the  pillar  af  Austerlitz.  (Poison, 
Law  of  Nations,  sec.  6  ;  Reyit,  Com,  on  Am,  Law,  vol.  1.  p.  93 ; 
Wheaton,  Elem,  Int.  Law,  pt.  4,  ch.  2,  §  6  ;  American  State 
Papers,  vol.  3,  pp.  693,  694  ;  Hansard,  Parliamentary  Debates, 
vol.  30,  pp.  526,  527 ;  Alison,  Hist,  of  Europe,  vol.  4,  p.  544 ; 
Cassefgiie,  Hist,  de  la  Restoration,  tome  2,  pp.  362,  366 ;  Gur- 
mood.  Despatches,  etc.,  vol.  12,  pp.  318,  518 ;  Bello,  Derecho 
Internacional,  pt.  2,  cap.  4,  §  6 ;  Riquelme,  Derecho  Pub.  Int.y 
lib.  1,  tit.  1,  cap.  12 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens, 
tome  5,  pt.  4,  ch.  7.) 

§12.  Private  property  on  land,  is  now,  as  a  general  rule  of 
war,  exempt  from  seizure  or  confiscation ;  and  this  general 
exemption  extends  even  to  cases  of  absolute  and  unqualified 
conquest.  Even  where  the  conquest  of  a  country  is  confirmed 
by  the  unconditional  relinquishment  of  sovereignty  by  the 
former  owner,  there  can  be  no  general  or  partial  transmuta- 
tion of  private  property,  in  virtue  of  any  rights  of  conquest. 
That  which  belonged  to  the  government  of  the  vanquished, 
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passes  to  the  victorious  state,  whicli  also  takes  the  place  of 
the  former  sovereign,  in  respect  to  the  right  of  eminent 
domain  ;  but  private  rights,  and  private  property,  both  mova- 
ble and  immovable,  are,  in  general,  unafiected  by  the  opera- 
tions of  a  war,  whether  such  operations  be  limited  to  mere 
military  occupation,  or  extend  to  complete  conquest.  Some 
modern  text- writers  —  Hautefeuille,  for  example, —  contend 
for  the  ancient  rule,  that  private  property  on  land  is  subject 
to  seizure  and  confiscation.  They  are  undoubtedly  correct 
with  respect  to  the  general  abstract  right,  as  deduced  from  the 
law  of  nature  and  ancient  practice ;  but  while  the  general 
right  continues,  modern  usage,  and  the  opinions  of  modern 
text-writers  of  the  highest  authority,  have  limited  this  right 
by  establishing  the  rule  of  general  exemption.  The  private 
property  of  a  sovereign,  is  considered  in  the  same  light  as 
that  of  any  other  individual.  {Puffendorf,  de  Jure  Nat.  et 
Gent,  lib.  8,  ch.  6,  §  20;  Heffter,  Droit  International,  §  133; 
Isamhert,  Annates  Pol.  et  Dip.  Int.,  p.  115 ;  Wheaton,  Elem. 
Int.  Law,  pt.  4,  ch.  2,  §  5;  Kent,  Com.  on  Am.  Laio,  vol.  1, 
pp.  91-93;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  9,  §  13;  Kluher, 
Droit  des  Gens  Mod.,  §§  250-253 ;  Martens,  Precis  du  Droit  des 
Gens,  §  282 ;  Poison,  Law  of  Nations,  sec.  6 ;  Dodsley,  Ann. 
Peg.,  1772,  p.  37;  Manning,  Law  of  Nations,  p.  135;  Pello, 
Derecho  Internacional,  pt.  2,  cap.  4,  §§3,  6 ;  Biquelme,  Derecho 
Pub.  Int.,  lib.  1,  tit.  1,  cap.  12  ;  Hautefeuillle,  Des  Nations  Neu- 
tres,  tit.  7,  ch.  1.) 

§  13.  But  it  must  also  be  remembered  that  there  are  many 
exceptions  to  this  rule,  or  rather,  that  the  rule  itself  is  not,  by 
any  means,  absolute  or  universal.  The  general  theory  of 
war  is,  as  heretofore  stated,  that  all  private  property  may  be 
taken  by  the  conqueror,  and  such  was  the  ancient  practice. 
But  the  modern  =  usage  is,  not  to  touch  private  property  on 
land,  without  making  compensation,  except  in  certain  speci- 
fied cases.  These  exceptions  may  be  stated  under  three 
general  heads :  1st,  confiscations  or  seizures  by  way  of  penalty 
for  military  offenses ;  2d,  forced  contributions  for  the  support 
of  the  invading  armies,  or  as  an  indemnity  for  the  expenses 
of  maintaining  order,  and  affording  protection  to  the  con- 
quered inhabitants ;  and  3d,  property  taken  on  the  field  of 
battle,  or  in  storming  a  fortress  or  town.     {Kent,  Com.  on  Am. 
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Law,  vol.  1,  p.  92 ;  Vattel,  Droit  des  Gens,  liv.  2,  ch.  8,  §§  147, 
165 ;  Poison,  Law  of  Nations,  sec.  6 ;  Martens,  Precis  du  Droit 
des  Gens,  §§  279, 280 ;  Manning,  Law  of  Nations,  p.  136;  Bello, 
Derecho  Internacional,  pt.  2,  cap.  4,  §§  3,  4 ;  Heffter,  Droit  Inter- 
national, §  131 ;  Hautefeuille,  Des  Nations  Neutres,  tit.  7.  ch.  1.) 

§  14.  In  ihQ  first  place,  we  may  seize  upon  private  property, 
by  way  of  penalty  for  the  illegal  acts  of  individuals,  or  of  the 
community  to  which  they  belong.  Thus,  if  an  individual  be 
guilty  of  conduct  in  violation  of  the  laws  of  war,  we  may  seize 
and  confiscate  the  private  property  of  the  offender.  So  also, 
if  the  offense  attach  itself  to  a  particular  community  or  town, 
all  the  individuals  of  that  community  or  town  are  liable  to 
punishment,  and  we  may  either  seize  upon  their  property,  or 
levy  upon  them  a  retaliatory  contribution,  by  way  of  penalty. 
"Where,  however,  we  can  discover  and  secure  the  individuals 
so  offending,  it  is  more  just  to  inflict  the  punishment  upon 
them  only ;  but  it  is  a  general  law  of  war,  that  communities 
are  accountable  for  the  acts  of  their  individual  members. 
This  makes  it  the  interest  of  all  to  discover  the  guilty  per- 
sons, and  to  deliver  them  up  to  justice.  But  if  these  indivi- 
duals are  not  given  up,  or  cannot  be  discovered,  it  is  usual  to 
impose  a  contribution  upon  the  civil  authorities  of  the  place 
where  the  offense  is  committed,  and  these  authorities  raise 
the  amount  of  the  contribution  by  a  tax  levied  upon  their 
constituents.  {Kent,  Com.  on  Am.  Law,  vol.  1,  p.  92 ;  Vattel, 
Droit  des  Gens,  liv.  2,  ch.  8,  §  147  ;  ch.  9,  §  165 ;  Poison,  Law  of 
Nations,  sec.  6  ;  Martens,  Precis  du  Droit  des  Gens,  §§  279,  280  ; 
Manning,  Law  of  Nations,  pp.  134-136 ;  Bello,  Derecho  Inter- 
nacional, pt.  2,  cap.  4,  §§3,  4;  Riquelme,  Derecho  Pub.  Int.,  lib. 
1,  tit.  1,  cap.  12;  Scott,  Froclaination  in  Mexico,  April  11th, 
1847  ;   Cong.  Doc,  30  Cong.,  1  Sess.,  Ex.  Doc.  ^o.  ^Q,  p.  127.) 

§15.  In  the  second  place  we  have  a  right  to  make  the 
enemy's  country  contribute  to  the  expenses  of  the  war. 
Troops,  in  the  enemy's  country,  may  be  subsisted  either  by 
regular  magazines,  by  forced  requisitions,  or  by  authorized 
pillage.  It  is  not  always  politic,  or  even  possible,  to  provide 
regular  magazines  for  the  entire  supplies  of  an  army  during 
the  active  operations  of  a  campaign.  Where  this  cannot  be 
done,  the  general  is  obliged  either  to  resort  to  military  requi- 
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sitions,  or  to  entrust  their  subsistence  to  the  troops  them- 
selves. The  inevitable  consequences  of  the  latter  system  are 
universal  pillage,  and  a  total  relaxation  of  discipline;  the 
loss  of  private  property,  and  the  violation  of  individual 
rights,  are  usually  followed  by  the  massacre  of  straggling 
parties,  and  the  ordinary  peaceful  and  non-combatant  inhab- 
itants are  converted  into  bitter  and  implacable  enemies.  The 
system  is,  therefore,  regarded  as  both  impolitic  and  unjust, 
and  is  coming  into  general  disuse  among  the  most  civilized 
nations, —  at  least  for  the  support  of  the  main  army.  In  case 
of  small  detachments,  where  great  rapidity  of  motion  is 
requisite,  it  sometimes  becomes  necessary  for  the  troops  to 
procure  their  subsistance  wherever  they  can.  In  such  a  case, 
the  seizure  of  private  property  becomes  a  necessary  conse- 
quence of  the  military  operations,  and  is,  therefore,  unavoid- 
able. Other  cases,  of  similar  character  might  be  mentioned. 
But  even  in  most  of  these  special  and  extreme  cases,  provi- 
sions might  be  made  for  subsequently  compensating  the 
owners  for  the  loss  of  their  property.  {Poison,  Laio  of  Nations, 
sec.  6;  Jomini,  Tableau  Analytique,  ch.  2,  sec.  1,  art.  13;  Kent, 
Com,  on  Am.  Law,  vol.  1,  p.  92 ;  Halleck,  Elem.  31iL  Art  and 
Science,  ch.  4,  pp.  90,  91 ;  Martens,  Precis  du  Droit  des  Gens,  § 
280  ;  Manning,  Law  of  Nations,  p.  136;  Garden,  Be  Diplomatic, 
liv.  6,  §  12 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  4,  §§  3,  4 ; 
Heffter,  Droit  International,  §  131 ;  Riquelme,  Derecho  Pub.  Int, 
lib.  1,  tit.  1,  cap.  12 ;  Scott,  General  Orders,  No.  358,  Nov. 
25th,  1847;  Scott,  General  Order's,  No.  395,  Dec.  31st,  1847.) 

§  16.  In  the  invasion  of  the  Spanish  peninsula,  Napoleon 
had  to  choose  between  methodical  operations,  with  provisi- 
ons carried  in  the  train  of  his  army,  or  purchased  of  the 
inhabitants,  and  regularly  paid  for,  and  irregular  warfare, 
supplying  his  troops  by  forced  requisitions  and  pillage.  The 
former  was  adopted  for  some  of  the  main  armies,  moving  on 
prescribed  lines,  and  the  latter  for  the  more  active  masses. 
Soult  and  Suchet,  in  favorable  parts  of  the  country,  suc- 
ceeded for  a  considerable  length  of  time,  in  procuring  regu- 
lar supplies  tor  their  armies,  but  most  of  the  French  generals 
obtained  subsistance  for  their  troops  mainly  by  pillage. 
NapoleOn,  at  St.  Helena,  attributed  most  of  his  disasters  to 
the  animosities   thus   created   among  the   Spanish   people. 
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{Napoleon^  Memoires  of  St,  Helena;  Napier  Peninsular  War, 
b.  24,  ch.  6  ;  Jomini,  Tableau  Analytique,  ch.  2,  sec.  1 ;  Halleck, 
Mil.  Art  and  Science,  p.  91.) 

§  17.  Upon  the  invasion  of  Mexico  by  the  armies  of  the 
United  States,  in  1846,  the  commanding  generals  were,  at 
first,  instructed  to  abstain  from  appropriating  private  pro- 
perty to  the  public  use  without  purchase,  at  a  fair  price ;  but 
subsequently,  instructions  of  a  severer  character  were  issued. 
It  was  said  by  the  American  secretary  of  war  (Mr.  Marcy) 
that  an  invading  army  had  the  unquestionable  right  to  draw 
its  supplies  from  the  enemy  without  paying  for  them,  and  to 
require  contributions  for  its  support,  and  to  make  the  enemy 
feel  the  weight  of  the  war.  He  further  observed,  that  upon 
the  liberal  principles  of  civilized  warfare,  either  of  three 
modes  might  be  pursued  to  obtain  supplies  from  the  enemy ; 
first,  to  purchase  them  in  open  market  at  such  prices  as  the 
inhabitants  of  the  country  might  choose  to  exact ;  second,  to 
pay  the  owners  a  fair  price,  without  regard  to  what  they 
themselves  might  demand,  on  account  of  the  enhanced  value 
resulting  from  the  presence  of  a  foreign  army ;  and,  third,  to 
require  them,  as  contributions,  without  paying,  or  engaging 
to  pay  therefor.  The  last  mode  was,  thereafter  to  be  adopted, 
if  the  general  was  satisfied  that  in  that  way  he  could  get 
abundant  supplies  for  his  forces.  There  can  be  no  doubt  of 
the  correctness  of  the  rules  of  war,  as  here  announced  by  the 
American  secretary,  but  the  resort  to  forced  contributions 
for  the  support  of  our  armies  in  a  country  like  Mexico,  under 
the  particular  circumstances  of  the  war,  would  have  been,  at 
least,  impolitic,  if  not  unjust,  and  the  American  generals 
very  properly  declined  to  adopt,  except  to  a  very  limited 
extent,  the  mode  indicated.  It  would  undoubtedly  have  led 
to  innumerable  insurrections  and  massacres,  without  any 
corresponding  advantages  in  obtaining  supplies  for  the  Amer- 
ican forces.  {Kent,  Com.  on  Am.  Law,  vol.  1,  p.  92,  note ; 
Mr.  Marcy' s  Letter  to  Gen.  Taylor,  Sept.  22d,  1846;  To  Gen. 
Scott,  April  3d,  1847 ;  Cong.  Doc,  30  Cony.,  1  Sess.,  Senate  Ex. 
Doc,  E'o.  1,  p.  563 ;  Scott  to  Marcy,  May  20th,  1847 ,  Cong.  Doc, 
30  Cong.,  1  Sess.,  H.  R.,  Ex.  Doc  ^o.  60,  p.  ^Q^;'  Mason 
to  Gen.  Scott,  Sept.  1st,  1847 ;  Marcy  to  Gen.  Scott,  Oct.  6th, 
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1847;  Cong.  Doc,  30  Cong.,  1  8ess.,  H.  B.,  Ex.  Doc,  No. 
56,  pp.  195,  197 ;  Scott,  Gen.  Orders  No.  358,  Nov.  25th, 
1847 ;  Scott,  Gen.  Orders  No.  395,  Dec.  31st,  1847.) 

§  18.  The  evils  resulting  from  irregular  requisitions  and 
foraging  for  the  ordinary  supplies  of  an  army,  are  so  very 
great  and  so  generally  admitted,  that  it  has  become  a  recog- 
nized maxim  of  war,  that  the  commanding  officer  who  per- 
mits indiscriminate  pillage,  and  allows  the  taking  of  private 
property  without  a  strict  accountability,  whether  he  be 
engaged  in  offensive  or  defensive  operations,  fails  in  his  duty 
to  his  own  government,  and  violates  the  usages  of  modern 
warfare.  It  is  sometimes  alleged,  in  excuse  for  such  conduct, 
that  the  general  is  unable  to  restrain  his  troops ;  but  in  the 
eyes  of  the  law,  there  is  no  excuse ;  for  he  who  cannot  pre- 
serve order  in  his  army,  has  no  right  to  command  it.  In 
collecting  military  contributions,  trustworthy  troops  should 
always  be  sent  with  the  foragers,  to  prevent  them  from 
engaging  in  irregular  and  unauthorized  pillage ;  and  the 
party  should  always  be  accompanied  by  officers  of  the  staff 
and  administrative  corps,  to  see  to  the  proper  execution  of  the 
orders,  and  to  report  any  irregularities  on  the  part  of  the 
troops.  In  case  any  corps  should  engage  in  unauthorized 
pillage,  due  restitution  shouW  be  made  to  the  inhabitants, 
and  the  expenses  of  such  restitution  deducted  from  the  pay 
and  allowances  of  the  corps  by  which  such  excess  is  com- 
mitted. A  few  examples  of  such  summary  justice,  soon 
restores  discipline  to  the  army,  and  pacifies  the  inhabitants 
of  the  country  or  territory  so  occupied.  But  modify  and 
restrict  it  as  you  will,  the  system  of  subsisting  armies  on  the 
private  property  of  an  enemy's  subjects,  without  compensa- 
tion, is  very  objectionable,  and  almost  inevitably  leads  to 
cruel  and  disastrous  results.  There  is,  therefore,  very  sel- 
dom a  sufficient  excuse  for  resorting  to  it.  If,  however,  the 
general  be  left  without  the  means  of  support,  or  if  the  nature 
of  his  operations  prevent  his  carrying  subsistence  in  the  train 
of  his  army,  or  of  purchasing  it  in  the  country  passed  over, 
his  conduct  becomes  the  result  of  necessity,  and  the  respon- 
sibility of  his  acts  rests  upon  the  government  of  his  state, 
which  has  failed  to  make  proper  provisions  for  the  support 
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of  his  troops,  or  which  has  required  of  him  services  which 
cannot  be  performed  without  injury  and  oppression  to  the 
inhabitants  of  the  hostile  country.  {Kent,  Com.,  on  Am.  Law, 
vol.  1,  pp.  91,  92;  Halleck,  Elem.  Mil.  Art  and  Science,  ch.  4, 
pp.  94,  95 ;  Manning,  Law  of  Nations,  p.  136 ;  Vaitel,  Droit 
des  Gens,  liv.  3,  ch.  9,  §  165  ;  Moser,  Beytrage,  etc.,  b.  3,  §  256; 
Heffter,  Droit  International,  §§  135,  136 ;  Hautefeuille,  des 
Nations  Neutres,  tit.  7,  ch.  1 ;  Isamhert,  Annates  Pol.  et  Dip, 
Int.,  p.  115.) 

§  19.  In  the  third  place,  private  property  taken  from  the 
enemy  on  the  field  of  battle,  in  the  operations  of  a  siege,  or 
in  the  storming  of  a  place  which  refuses  to  capitulate,  is  usu- 
ally regarded  as  legitimate  spoils  of  war.  The  right  to  private 
property,  taken  in  such  cases,  must  be  distinguished  from  the 
right  to  permit  the  unrestricted  sacking  of  private  houses,  the 
promiscuous  pillage  of  private  property,  and  the  murder  of 
unresisting  inhabitants,  incident  to  the  authorized  or  permit- 
ted sacking  of  a  town  taken  by  storm,  as  described  in  the 
preceding  chapter.  In  other  words,  we  must  distinguish 
between  the  title  to  property  acquired  by  the  laws  of  war,  and 
the  accidental  circumstances  accompanying  the  acquisition. 
Thus,  the  right  of  prize  in  maritime  captures,  and  of  land 
in  conquests,  may  be  good  and  valid  titles,  although  such 
acquisitions  are  sometimes  attended  with  cruelty  and  outrage 
on  the  part  of  the  captors  and  conquerors.  So  with  respect 
to  the  right  of  booty  acquired  in  battle  or  assault ;  the  acqui- 
sition may  be  valid  by  the  laws  of  war,  although  other  laws 
of  the  same  code  may  have  been  violated  by  the  general  or 
his  soldiers  in  the  operations  of  the  campaign  or  siege. 
{Poison,  Laiv  of  Nations,  sec.  6  ;  Phillimore  On  Int.  Law,  vol. 
3,  §  135 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  4,  §  4 ;  Heff- 
ter, Droit  Internacional,  §§  135,  136  ;  Ompteda,  Literatur  des 
Volk.,  §  309  ;  Moser,  Versuch,  etc.,  b.  9,  2,  p.  109 ;  Pvffendorff. 
De  Jur.  Nat.  et  Gent.,  lib.  8,  ch.  6,  §  21.) 

§  20.  Towns,  forts,  lands,  and  all  immovable  property 
taken  from  an  enemy,  are  called  conquests;  while  captures 
made  on  the  high  seas  are  called  maritime  prizes;  but  all 
movables  taken  on  land  come  under  the  denomination  of 
booty.     All  captures  in  war,  whether  conquests,  prizes,  or 
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booty,  naturally  belong  to  the  state  in  whose  name,  and  by 
whose  authority  they  are  made.  It  alone  has  such  claims 
against  the  enemy  as  will  authorize  the  seizure  and  conversion 
of  his  property ;  the  military  forces  who  make  the  seizures 
are  merely  the  instruments  of  the  state,  employed  for  this 
purpose;  they  do  not  act  on  their  individual  responsibility, 
or  for  their  individual  benefit.  They,  therefore,  have  no 
other  claim  to  the  booty  or  prizes  which  they  may  take,  than 
their  government  may  see  fit  to  allow  them.  The  amount 
of  this  allowance  is  fixed  by  the  municipal  laws  of  each  state, 
and  is  difi'erent  in  different  countries.  ( Yaiie\  Droit  des  Gens, 
liv.  3,  ch.  9,  §  164 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  101 ; 
Groiius,  de  Jur.  Bel  ac  Pac,  lib.  3,  cap.  6;  The  Elsebe,  5  Roh. 
Pep.,  p.  173;  Home  v.  Earl  Camden^  2  H.  Black,  Pep.,  p.  533; 
Bello,  Derecho  Internacional,  pt.  2,  cap.  4,  §  4;  Heffter,  Droit 
International,  §  125.) 

§  21.  Among  the  Komans,  the  soldier  was  obliged  to  bring 
into  the  public  stock  all  the  booty  he  had  taken.  This  the 
general  caused  to  be  sold,  and  after  distributing  a  part  of  the 
produce  of  such  sale  among  the  soldiers  according  to  their 
rank,  he  consigned  the  residue  to  the  public  treasury.  It  is 
the  general  practice  in  modern  times,  under  the  laws  and 
ordinances  of  the  belligerent  governments,  to  distribute  the 
proceeds,  or  at  least  a  part  of  the  proceeds,  of  captured 
property  among  the  captors,  as  a  reward  for  bravery,  and  a 
stimulus  to  exertion.  In  France  the  prize  ordinances  fully 
provide  for  such  distribution.  In  Great  Britain,  the  statutes 
6  Anne,  c.  13,  and  c.  37,  vest  in  seamen  the  prizes  they  may 
take.  In  the  United  States,  the  statute  of  April  23d,  1800, 
and  subsequent  laws,  direct  the  manner  of  distributing  the 
proceeds  of  prizes  on  condemnation.  Where  captures  are 
not  so  granted  away,  they  enure  to  the  use  of  the  govern- 
ment, on  the  elementary  principle  of  the  laws  of  war.  Some 
states,  in  their  municipal  laws,  distinguish  between  military 
captures  and  prizes  at  sea;  in  international  law,  however, 
they  rest  on  the  same  principle.  Thus,  in  England  no  statute 
passes  with  respect  to  military  captures,  but  the  proceeds 
belong  to  the  crown,  and  are  distributed  according  to  the 
regulations  established  by  the  crown.  The  act  of  April  10th, 
1806,  establishing  rules  and  articles  for  the  government  of  the 
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armies  of  the  United  States,  article  fifty-eiglit,  requires  that 
*^all  public  stores  taken  in  the  enemy's  camp,  towns,  forts, 
or  magazines,  whether  of  artillery,  araunition,  clothing, 
forage,  or  provisions,  shall  be  secured  for  the  service  of  the 
United  States;"  but  no  provision  is  made,  as  in  the  case  of 
captures  by  the  naval  forces,  for  distributing  such  captured 
property,  or  its  proceeds,  among  the  captors,  "  as  a  reward 
for  bravery  and  a  stimulus."  This  act  simply  affirms  the 
general  rule  of  international  law,  that  such  property  is  to  be 
taken  for  the  government  under  whose  authority  the  capture 
is  made,  and  who  is  responsible  to  claimants  for  the  legality 
of  the  capture.  Congress  may  direct  the  disposition  of  booty 
of  war,  either  by  distributing  it  among  the  captors,  as  is  done 
with  prize  of  war,  or  by  transferring  it  to  the  treasury.  In 
the  absence  of  any  statute  as  to  its  disposition,  it  is  used  and 
accounted  for  under  the  discretion  of  the  President,  as  com- 
mander-in-chief, {Kent,  Com.  on  Am.  Law,  vol.  1,  p.  101; 
Wheaton,  Beports,  vol.  2,  appendix,  p.  71;  Finch,  Discourse 
on  Law,  pp.  28,  178 ;  Brymer  v.  Atkins,  1  H.  Blacks.  Bep.  pp. 
189-191 ;  Alexander  v.  The  Duke  of  Wellington,  2  Buss,  and 
Mylne,  Bep.,  p.  35;  Cross  et  al.  v.  Harrison,  16  Howard  Bep., 
p.  164;  Cross,  Military  Laws,  p.  116;  Bello,  Derecho  Inter- 
nacional,  pt.  2,  cap.  4,  §  4 ;  Heffter,  Droit  International,  §  135.) 

§  22.  While  there  is  some  uncertainty  as  to  the  exact  limit, 
fixed  by  the  voluntary  law  of  nations,  to  our  right  to  appro- 
priate to  our  own  use  the  property  of  an  enemy,  or  to  sub- 
ject it  to  military  contributions,  there  is  no  doubt,  whatever, 
respecting  its  waste  and  useless  destruction.  This  is  forbid- 
den alike  by  the  law  of  nature,  and  the  rules  of  war.  But  if 
such  destruction  is  necessary  in  order  to  cripple  the  opera- 
tions of  the  enemy,  or  to  insure  our  own  success,  it  is  justifi- 
able. Thus,  if  we  cannot  bring  off"  a  captured  vessel,  we 
may  sink  or  burn  it  in  order  to  prevent  its  falling  into  the 
enemy's  hands;  but  we  cannot  do  this  in  mere  wantonness. 
We  may  destroy  provisions  and  forage,  in  order  to  cut  off  the 
enemy's  subsistence;  but  we  cannot  destroy  vines  and  cut 
down  fruit  trees,  without  being  looked  upon  as  savage  barba- 
rians. We  may  demolish  fortresses,  ramparts,  and  all  struct- 
ures solely  devoted  to  the  purposes  of  war ;  but,  as  already 
stated,  we  cannot  destroy  public  or  private  edifices  of  a  civil 
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character,  temples  of  religion,  and  monuments  of  art,  unless 
their  destruction  should  become  necessary  in  the  operations 
of  a  siege,  or  in  order  to  prevent  their  affording  a  lodgment  or 
protection  to  the  enemy.     {Kent,  Com.  on  Ayn.  Law,  vol.  1, 
pp.  92,  93 ;    Vattel,  Droit  des  Gens,  liv.  3,  ch.  9,  §§  167,  172 
Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  7 
Poison,  Law  of  Nations,  sec.  6 ;  Manning,  Law  of  Nations,  p.  139 
Bello,  Derecho  Internacional,  pt.  2,  cap.  4,  §  5 ;  Riquelme,  Derecho 
Pub.  Int.,  lib.  1,  tit.  2,  cap.  12.) 

§23.  There  are  numerous  instances  in  military  history 
where  whole  districts  of  country  have  been  totally  ravaged 
and  laid  waste.  Such  operations  have  sometimes  been  defen- 
ded on  the  ground  of  necessity,  or  as  a  means  of  preventing 
greater  evils.  It  was  on  this  ground  that  Italy  and  Spain 
justified  their  destruction  of  the  maritime  towns  on  the  coast 
of  Africa,  which  had  become  mere  nests  of  pirates.  But  the 
sacking  of  towns  and  villages,  and  delivering  them  up  to  a 
prey  to  fire  and  the  sword,  are  terrible  remedies,  which  are 
often  worse  than  the  evil  to  be  removed.  "  Dreadful  extremi- 
ties," says  Vattel,  "  even  when  we  are  forced  into  them ;  savage 
and  monstrous  excesses,  when  committed  without  necessity," 
Another  excuse  for  ravaging  a  district  of  country,  is  to  ren- 
der it  a  barrier  against  the  advance  of  an  enemy.  Thus,  the 
Czar,  Peter  the  Great,  laid  waste  an  extent  of  four  score 
leagues  of  his  own  territory,  to  check  the  advance  of  Charles 
the  Twelfth,  of  Sweden.  The  victory  of  Pultowa  was 
claimed  as  the  result  of  this  sacrifice.  Again,  in  1812,  the 
Russians  laid  waste  a  vast  extent  of  country,  and  burnt  their 
capital,  to  prevent  its  affording  a  shelter  to  the  French,  from 
the  rigors  of  a  Polar  winter.  The  disastrous  retreat  from 
Moscow  was  claimed  as  the  fruit  of  this  circumspection. 
"  Such  violent  remedies,"  says  Vattel,  "are  to  be  sparingly 
applied ;  there  must  be  reasons  of  suitable  importance  to  jus- 
tify the  use  of  them.  A  prince  who  should,  without  neces- 
sity, imitate  the  Czar's  conduct,  would  be  guilty  of  a  crime 
against  his  people ;  and  he  who  does  the  like  in  an  ene- 
my's country,  when  impelled  by  no  necessity,  or  induced  by 
feeble  reasons,  becomes  the  scourge  of  mankind."  (Vattel, 
Droit  des  Gens,  liv.  3,  ch.  8,  §  142;  ch.  9,  §§  166-172;  Kent, 
Com.  on  Am.  Law,  vol.  1,  p.  92  ;  Dodsley,  Ann.  Register,  1760; 
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Martens,  Precis  dv  Droit  des  Gens,  §  280 ;  Kluber,  Droit  des 
Gens  Mod.,  §§  262-265  ;  Poison,  Law  of  Nations,  sec.  6  ;  Phil- 
limore,  On  Int.  Law,  vol.  3,  §  50 ;  Manning,  Law  of  Nations, 
pp.  138,  139 ;  Biquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap. 
12 ;    Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §  6.) 

§  24.  The  general  rule  by  which  we  should  regulate  our 
conduct  toward  an  enemy,  is  that  of  moderation,  and  on  no 
occasion  should  we  unnecessarily  destroy  his  property.    ''The 
pillage  and  destruction  of  towns,"  says  Vattel,  "  the  devasta- 
tion of  the  open  country,  ravaging  and  setting  lire  to  houses, 
are  measures  no  less  odious  and  detestable,  on  every  occasion 
when  they  are  evidently  put  in  practice  without  absolute 
necessity,  or  at  least  very  cogent  reasons.     But  as  the  perpe- 
trators of  such  outrageous  deeds  might  attempt  to  palliate 
them  under  pretext  of  deservedly  punishing  the  enemy,  be  it 
here  observed  that  the  natural  and  voluntary  law  of  nations 
does  not  allow  us  to  inflict  such  panishments,  except  for 
enormous  efi:enses  against  the  law  of  nations,  and  even  then, 
it  is  glorious  to  listen  to  the  voice  of  humanity  and  clemency, 
when  rigor  is  not  absolutely  necessary.     Cicero  condemns 
the   conduct  of  his  countrymen  in  destroying  Corinth,  to 
avenge  the  unworthy  treatment  offered  to  the  Roman  ambas- 
sadors, because  Rome  was  able  to  assert  the  dignity  of  her 
ministers,  without  proceeding  to  such  extreme  rigor."     (  Vat- 
tel, Droit  des  Gens,  liv.  3,  ch.  9,  §  173 ;  Kent,  Com.  on  Am. 
Law,  vol.  1,  p.  92 ;   Poison,  Law   of  Nations,  sec.  6 ;  Bello, 
Derecho  Internacional,  pt.  2,  cap.  4,  §5.) 

§  25.  An  English  court  of  admiralty,  as  will  be  shown  here- 
after, does  not,  merely  of  its  own  inherent  powers,  exercise 
jurisdiction  of  questions  of  booty,  or  of  captures  made  on  land 
by  military  forces,  without  the  presence  and  cooperation  of 
ships  or  their  crews.  The  federal  courts  of  the  United  States 
have  never  decided  directly  upon  their  jurisdiction  of  such  a 
question,  but  from  the  similarity  of  English  and  American 
admiralty  and  prize  jurisdictions,  and  the  opinion  of  the  court 
in  the  case  of  The  Emulous,  there  is  little  doubt  but  that  our 
prize  courts  are  limited,  in  this  respect,  the  same  as  those  of 
England.  It  has  also  been  decided  in  England  that  a  munici» 
pal  court  has  no  jurisdiction  of  cases  of  hostile  seizure;  more- 
over, that  the  circumstance  of  the  place  where  the  seizure 
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was  made  being  in  the  undisputed  possession  of  British  power, 
with  a  provisional  government  and  organized  courts  of  jus- 
tice, did  not  alter  the  character  of  the  transaction.  Wildman 
remarks  :  "  There  is  no  instance  in  history  or  law,  ancient  or 
modern,  of  any  question,  before  any  legal  judicature,  ever 
having  existed  about  it  [booty]  in  this  kingdom.  It  is  often 
given  to  the  soldiers  on  the  spot,  or  wrongfully  taken  by  them, 
contrary  to  discipline.  If  there  is  any  dispute  it  is  regulated 
by  the  commander-in-chief."  As  such  questions  do  not  come 
within  the  jurisdiction  of  either  courts  of  admiralty  or  of 
law,  they  must  be  taken  cognizance  of  by  the  military 
tribunals,  and  be  governed  by  military  laws  and  regulations, 
and  by  the  laws  of  war.  {Le  Caitx  v.  Eden^  2  Doug.  Rep.,  p. 
594;  Lindo  v.  Rodney,  2 Doug.  Rep.,  p.  113,  note;  Elphinstone 
V.  Bedreechund,  Knap.  Rep.,  p.  316 ;  Alexander  v.  the  Duke  of 
Wellington,  2  Russ.  and  Mylne  Rep.,  p.  35 ;  The  Two  Friends, 
1  Roh.  Rep.,  p.  225 ;   The  Emulous,  1  Gallis.  Rep.,  p.  563.) 

§  26.  In  speaking  of  the  constitution,  authority  and  func- 
tions of  the  English  prize  court,  and  of  the  wisely  formed  and 
admirably  developed  code  of  admiralty  jurisdiction  and  rules 
of  procedure,  Mr.  Phillimore  remarks  :  "  It  is  not  surprising 
that  in  great  maritime  kingdoms,  the  jurisdiction  of  the 
admiral's  court  should  have  thrown  into  the  shade,  the  tri- 
bunal of  the  general.  But,  that  the  latter  should  have  left 
such  faint  traces  of  its  origin  and  mode  of  procedure,  and 
should  so  soon  have  fallen  into  desuetude,  is  a  very  remarka- 
ble fact  in  the  historj^  of  jurisprudence."  Mr.  Knapp,  in  a 
learned  note  to  his  report  of  the  great  case  of  the  Army  of 
the  Deccan,  argued  before  the  privy  council,  in  1833,  has 
shown  the  error  of  the  dicta  of  Lord  Mansfield,  in  Lindo  v, 
Kodney,  repeated  in  the  foregoing  extract  from  Wildman, 
that  "  there  is  no  instance  in  history  or  law,  ancient  or  mod- 
ern, of  any  question  ever  having  existed  respecting  booty 
taken  in  a  continental  land  war,  before  any  legal  judicature 
in  this  kingdom."  It  appears  from  this  note  of  Mr.  Knapp, 
that  in  very  early  times,  in  England,  causes  respecting  booty 
were  determined  in  the  court  of  chivalry,  before  the  constable 
and  marshal.  Lord  Hale  says  :  ''  In  matters  civil,  for  which 
there  is  no  remedy  by  the  common  laws,  the  military  juris- 
diction continues  as  well  after  the  war  as  during  the  time  of 
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it;  for  that  part  of  the  jurisdiction  of  the  constable  and  mar- 
shal stands  still,  notwithstanding  the  war  determines,  as  con- 
cerning right  of  prisoners  and  booty,  military  contracts, 
ensigns,  etc."  A  number  of  instances  are  cited,  where  the 
court  of  chivalry  took  cognizance  of  cases  of  goods  taken 
beyond  the  seas,  of  prisoners,  of  hostages,  ransom,  etc.,  and 
where,  during  the  minority  of  the  constable  of  England,  his 
authority  to  try  such  cases  was  delegated  to  others  by  spe- 
cial commission.  Since  the  time  of  Henry  VIIL,  when  the 
office  of  constable  of  England  ceased,  the  jurisdiction  of  this 
court  was  frequently  disputed,  on  the  ground  that  it  could  not 
be  held  before  the  earl  marshal  alone,  and  it  finally  seems  to 
have  fallen  into  desuetude.  The  last  case  tried  before  it,  was 
that  of  Sir  Henry  Blunt,  in  1737.  The  statute  of  13  Richard 
II.,  chapter  second,  limited  its  jurisdiction  to  cases  ^' which 
cannot!be  determined  by  the  common  law,"  and  in  its  pro- 
ceedings it  was  to  be  governed  by  "the  customs  and  laws  of 
war."  {PhilUmore,  On  Int.  Law,  vol.  3,  §  127;  Lord  Hale, 
De  Praerogaiiva,  cap.  11,  §  3  ;  Lindo  v.  Rodney,  Douglas  JRep., 
p.  593 ;  Army  of  the  Deccan,  2  Knajpjp  Rep,,  pp.  149-151 ; 
Chambers  v.  Jennings,  7  Mod,  Rep,,  p.  127  ;  Oldis  v.  Lonmille, 
Shaw  Pari,  Cases,  p.  58 ;  Sir  H.  Blunt' s  Case,  1  Aikyn's  Rep., 
p.  296.) 

§  27.  As  no  action  can  be  maintained  in  an  English  court 
of  municipal  law  with  respect  to  booty,  and  as  courts  of  admi- 
ralty have  no  jurisdiction  of  the  matter,  the  inquiry  arises, 
what  became  of  this  jurisdiction  when  it  ceased  to  be  exer- 
cised by  the  court  of  the  constable  and  marshal  ?  All  booty, 
as  before  remarked,  belongs  to  the  crown,  and  is  captured 
under  the  authority  of  the  crown.  The  crown  must,  there- 
fore, ultimately  decide  upon  the  legality  of  the  capture 
and  the  distribution  of  the  booty.  The  mode  in  which  it 
now  exercises  this  jurisdiction,  is  to  refer  the  claims  of  those 
who  petition  for  a  share  in  the  distribution,  to  the  lords  of 
the  treasury,  who  lay  down  the  principles  which  are  to  gov- 
ern the  case,  and  a  board  of  trustees  are  appointed  under  the 
royal  sign-manual  warrant  to  ascertain,  collect  and  distribute 
the  booty  according  to  the  scheme  which  has  been  approved 
and  sanctioned  by  the  crown.  The  privy  council  have  deter- 
mined that  they  will  not  exercise  jurisdiction  as  a  court  of 
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appeal  from  the  decisions  of  the  lords  commissioners  of  the 
treasury,  as  to  grants  by  the  crown  of  property  accruing  to 
it  by  virtue  of  its  prerogative.  They,  however,  have  advised 
the  crown,  as  in  the  case  of  the  army  of  the  Deccan,  to  allow 
the  lords  of  the  treasury  to  hear  council  upon  points  arising 
between  the  claimants  and  the  trustees,  as  to  what  shall,  or 
shall  not,  be  considered  legal  booty.  By  the  statute  of  1833, 
the  privy  council  were  authorized  to  hear  or  consider  any 
matter  referred  to  them  by  the  crown,  and  to  advise  thereon  ; 
and  the  statute  of  1840,  extends  the  jurisdiction  of  the  high 
court  of  admiralty  to  all  matters  and  questions  concerning 
booty  of  war,  or  the  distribution  thereof,  which  it  shall  please 
the  crown,  by  the  advice  of  the  privy  council,  to  refer  to  the 
judgment  of  said  court,  and  in  all  matters  so  referred,  the 
court  shall  proceed  as  in  case  of  prize  of  war,  and  the  judg- 
ment of  the  court  shall  be  binding  upon  all  parties  concerned. 
It,  therefore,  appears  that,  although  an  English  prize  court, 
as  such,  has  no  jurisdiction  of  cases  of  booty,  the  high  court 
of  admiralty  may  decide  such  matters  and  questions  concern- 
ing booty  as  shall  be  referred  to  it  by  the  crown  with  the 
advice  of  the  privy  council.  {Phillimore,  On  Int.  Law,  vol.  3, 
§§129-135;  The  Army  of  the  Deccan,  2  Knapp.  Rep.,  p.  106; 
Sir  Jas.  Scarlett,  Att'y  Gen'L,  1  Knapp.  Rep.,  p.  357 ;  Elphin- 
stone  V.  Bedrecchund,  1  Knapp.  Rep.,  pp.  360-361;  Case  of  the 
Buenos  Ayres,  1  Pod.  Rep.,  p.  29;  Statutes,  1833,  3  and  4  Will. 
iv,  c.  41,  s.  4 ;  Statutes,  1840,  3  and  4  Vic,  c.  65,  s.  22.) 
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\  1.  Distmction  between  enemy's  property  on  land  and  on  the  high  seas  —  \1. 
Opinions  of  Mably  and  others  —  ^3.  Unavailable  attempts  to  change  pre- 
sent rule — ^4.  Difficulties  in  its  application — g5.  Ownership  at  time  of 
capture  —  \  6.  Rule  as  to  consignee  —  \  7.  Contract  and  shipment  made  in 
contemplation  of  war —  ^8.  Contract  made  in  peace  and  shipment  in  war 
—  §9.  If  both  be  made  in  time  of  peace  —  \  10.  Shipment,  with  risk  on 
neutral  consignee  —  ^11.  If  neutral  consignor  become  an  enemy  during 
voyage  —  §12.  Acceptance  in  transitu  by  neutral  consignee  —  \  13.  Change 
of  ownership  by  stoppage  in  transitu  —  \  14.  National  character  of  goods  — 
§  15.  Transfer  of  enemy's  ships  to  neutrals  —  \  16.  Rules  of  such  transfer — 
\Vl.  Character  of  ships  and  goods,  how  deduced  —  \  18.  Effect  of  secret 
liens  —  §19.  Documentary  proofs  of  ownership  —  §20.  Laws  of  different 
states —  §  21.  Decisions  of  French  prize  courts  —  §  22.  Exemption  of  ves- 
sels of  discovery —  §23.  Of  fishing  boats  —  §24.  In  cases  of  shipwreck,  etc. 

§  1.  While  "  the  progress  of  civilization  has  slowly  but 
constantly  tended  to  soften  the  extreme  severity  of  the  ope- 
rations of  war  by  land,"  says  Wheaton,  "it  still  remains 
unrelaxed  in  respect  to  maritime  warfare,  in  which  the  pri- 
vate property  of  the  enemy,  taken  at  sea  or  afloat  in  port, 
is  indiscriminately  liable  to  capture  and  confiscation.  This 
inequality  in  the  operation  of  the  laws  of  war,  by  land  and 
by  sea,  has  been  justified  by  alleging  the  usage  of  consider- 
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ing  private  property,  when  captured  in  cities  taken  by  stornij 
as  booty ;  and  the  well  known  fact  that  contributions  are 
levied  upon  territories  occupied  by  a  hostile  army,  in  lieu  of 
a  general  confiscation  of  the  property  belonging  to  the  inhab- 
itants; and  that  the  object  of  wars  by  land  being  conquest, 
or  the  acquisition  of  territory  to  be  exchanged  as  an  equiva- 
lent for  other  territory  lost,  the  regard  of  the  victor  for  those 
who  are  to  be  his  subjects,  naturally  restrains  him  from  the 
exercise  of  his  extreme  rights  in  this  particular ;  whereas,  the 
object  of  maritime  war  is  the  destruction  of  the  enemy's  com- 
merce and  navigation,  the  sources  and  sinews  of  his  naval 
power — which  object  can  only  be  attained  by  the  capture  and 
confiscation  of  private  property."  (  Wheaton,  Elem.  Int.  Lmo^ 
pt.  4,  ch.  2,  §  7 ;  Poison,  Law  of  Nations,  sec.  6 ;  Hautefeuille, 
Des  Nations  Neutres,  tit.  7,  chs.  1,  2  ;  Martens,  Precis  du  Droit 
des  Gens,  §  281 ;  Ortohn,  Diplomatie  de  la  Mer.,  liv.  3,  ch.  2  ; 
Manning,  Law  of  Nations,  p.  136  ;  Bello,  Lerecho  Internacional, 
pt.  2,  cap.  4,  §  2 ;  Heffter,  Droit  International,  §  137  ;  Piquelme, 
Derecho  Pub.  Int.,  lib.  1,  tit.  2 ;  Jouffroy,  Droit  Maritime,  pp. 
57,  et  seq. ;  Pando,  Derecho  Internacional,  p.  412  ;  Nau,  Volker- 
seesecht,  §§  265,  et  seq. ;  Wildman,  Int.  Laic,  vol.  2,  p.  118,  et 
seq. ;  De  Steck,  Versuch,  etc.,  pp.  171,  et  seq. ;  Merlin,  Reper- 
toire, verb.  Prises  Maritiynes;  Dalloz,  Repertoire,  verb.  Prises 
Maritimes;  Pistoye  et  Duverdy,  Des  Prises,  tit.  1,  ch.  1.) 

§  2.  Several  of  the  ablest  continental  writers  oppose  this 
distinction  on  principle.  The  'Abbe  Mably  advocated  an 
entire  freedom  of  commercial  intercourse  in  war,  even 
between  the  subjects  of  the  belligerent  powers ;  and  Emeri- 
gon,  yielding  to  the  arguments  of  the  Abbe,  expresses  an 
earnest  desire  that  the  laws  of  war  may  be  modified  or 
changed  accordingly.  Others,  again,  think  that  the  change 
should  extend  only  to  the  adoption  of  the  principle  that  pri- 
vate property  on  the  high  seas  should  be  subject  to  the  same 
rules  in  war  as  private  property  on  land ;  without  any  modi- 
fication of  the  law  of  war  respecting  the  commercial  inter- 
course of  subjects  of  the  belligerent  powers.  Napoleon,  in 
his  memoirs,  dictated  at  St.  Helena,  says:  "II  est  a  desirer 
qu  'un  temps  vienne,  ou  les  memes  idees  liberales  s'entendent 
sur  la  guerre  de  mer,  et  que  les  armees  navales  de  deux  puis- 
sances puissent  se  battre  sans  donner  lieu  a  la  confiscation 
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des  navires  marchands,  et  sans  faire  constituer  prisonniers 
de  guerre  de  simple  matelots  du  commerce,"  etc.  The  great 
advantages  which  England,  by  means  of  her  naval  superiority 
has  derived  from  the  capture  of  private  property  upon  the 
high  seas,  have  tended  very  much  to  the  maintenance  of  the 
rigor  of  the  ancient  rule  of  commercial  warfare,  while  other 
nations  have  adopted  more  liberal  principles  and  views  in 
war  upon  land, —  by  which  the  interests  and  happiness  of 
the  human  race  have  been  greatly  promoted.  {JEmerigon, 
des  Assurances,  ch.  12,  §  19 ;  Mably,  Droit  Public^  etc.,  ch. 
12,  p.  308 ;  Napoleon,  Memoir es,  etc.,  tome  3,  ch.  6.) 

§  3.  The  government  of  the  United  States  proposed  to  add 
to  the  first  article  of  the  '' declaration  concerning  maritime 
law,"  made  by  the  conference  of  Paris,  April  16th,  1856,  the 
following  words;  ''and  the  private  property  of  the  subjects 
or  citizens  of  a  belligerent  on  the  high  seas  shall  be  exempted 
from  seizure  by  public  armed  vessels  of  the  other  belligerent, 
except  it  be  contraband."  As  already  stated,  this  proposi- 
tion, although  favorably  received,  has  not  been  adopted  by  a 
majority  of  the  powers  represented  in  that  conference,  and 
even  if  it  bad  been,  it  would  bind  only  those  who  adopted  it, 
in  their  intercourse  with  each  other,  and  could  not  affect  the 
general  rule  of  international  law  on  that  subject.  It  may 
therefore  be  stated  as  the  existing  and  established  law  of 
nations,  that,  when  two  powers  are  at  war,  they  have  a  right 
to  make  prize  of  the  ships,  goods,  and  effects  of  each  other 
upon  the  high  seas;  and  that  this  right  of  capture  includes 
not  only  government  property,  but  also  the  private  property 
of  all  citizens  and  subjects  of  the  belligerent  powers,  and  of 
their  allies.  Whatever  bears  the  character  of  enemv's  prop- 
erty (with  a  few  exceptions  to  be  hereafter  noticed),  if  found 
upon  the  ocean,  or  afloat  in  port,  is  liable  to  capture  as  a 
lawful  prize  by  the  opposite  belligerent.  [Pistoye  et  Duverdy, 
Des  Prises,  tit.  1,  ch.  1 ;  Hautefeuille,  Des  Nations  Neutres,  tit. 
7,  ch.  1 ;  Wheaton,  Mem.  Int.  Law,  pt.  4,  ch.  2,  §  7 ;  Wheaton, 
On  Captures,  App.,  p.  317 ;  Kent,  Com.  on  Am.  Law,  vol.  1, 
p.  73;  Duer,  On  Insurance,  vol.  1,  p.  416;  Poison,  Law  of 
Nations,  sec.  6  ;  Pello,  Derecho  Internacional,  pt.  2,  cap.  4,  §  2 ; 
Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  2,  caps  12, 13;  Martens, 
Presis  du  Droit  des  Gens,  §  28;   Ortolan,  Diplomatic  de  la  Mer., 
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liv.  3,  ch.  2 ;  Heffier,  Droit  International^  §  137  ;  Eautefeuille^ 
Des  Nations  Neutres,  tit.  7,  chs.  1,  2 ;  Jovffroy^  Droit  Maritime, 
p.  57,  et  seqr. ;  Pando,  Derecho  Pub.  Int.,  p.  412 ;  Wildman, 
Int.  Law,  vol.  2,  p.  118,  et  seqr. ;  Merlin,  Repertoire,  verb. 
Prise  Maritime-,  Manning,  Law  of  Nations,  p.  136;  Dalloz, 
Repertoire,  verb.  Prises  Mariiimes ;  Azuni,  Droit  Maritime,  tome 
2,  ch.  4 ;  Marcy,  Letter  to  Count  Sariiges,  July  28th,  1856 ; 
De  Cussy,  Presis  Historique,  ch.  12 ;  Gardner,  Institutes,  ch.  15.) 

§4.  IN'otwithstand.ingthe  clearness  and  apparent  simplicity 
of  this  rule,  there  is  frequently  great  difficulty  in  its  applica- 
tion to  particular  cases.  Where  the  question  turns  solely 
on  the  evidence  as  to  the  facts  of  the  case,  it  is  attended  with 
no  other  difficulties  than  those  which  usually  belong  to  a 
judicial  investigation  of  facts;  but,  in  numerous  cases  where 
the  facts  are  admitted  or  clearly  proved,  questions  of  much 
difficulty  arise  as  to  their  legal  import  under  the  law^s  of  war, 
and  the  rules  by  which  prize  courts  are,  or  ought  to  be, 
governed.  War  establishes  very  different  relations  between 
parties  from  those  w^hich  exist  in  the  ordinary  transactions 
of  trade  and  pacific  intercourse,  and  from  those  new  relations 
arise  new  duties  and  new  obligations.  Hence  the  rules  which 
govern  the  decisions  of  prize  courts,  under  the  law  of  nations, 
with  respect  to  the  ownership  of  property,  widely  differ,  in 
many  respects,  from  those  which  obtain  in  time  of  peace  in 
the  courts  of  civil  or  common  law.  This  renders  necessary 
a  special  examination  of  the  law  of  prizes,  and  the  investiga- 
tion of  many  nice  and  refined  distinctions  in  the  application 
of  that  law.  {Duer,  On  Insurance,  vol.  1,  pp.  420,  421 ;  Kent, 
Com.  on  Am.  Law,  vol.  1,  p.  74;  Pello,  Derecho  Internacional, 
pt.  2,  cap.  5,  §  1;  He ffter.  Droit  Inier7iational,  §  139;  Merlin, 
Repertoire,  verb.  Prise  Maritime ;  Pistoye  et  Duverdy,  Des  Prises, 
tit.  6;  Ortolan,  Diplomatic  de  la  Mer.,  liv.  3;  Masse,  Droit 
Commercial,  liv.  2 ;  Hautefeuille,  Des  Nations  Neutres,  tit.  7.) 

§  5.  For  example,  the  legality,  or  illegality  of  the  capture 
of  goods  upon  the  high  seas,  will  frequently  turn  upon  the 
question  of  ownership  at  the  time  of  capture;  for  when  pro- 
perty is  shipped  from  a  neutral  country  to  an  enemy's,  or 
from  an  enemy's  country  to  a  neutral,  the  question  of  its 
national  character,  whether  it  is  neutral  or  hostile,  can  only 
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be  determined,  by  ascertaining  whether  the  right  of  property , 
at  the  time  of  shipment  was  vested  in  the  shipper  or  in  the 
consignee.  If,  in  order  to  determine  this  question,  we  were 
to  refer  only  to  the  rules  established  by  courts  of  civil  and 
common  law,  we  should  be  liable  to  form  an  erroneous  con- 
clusion, as  these  rules  differ  in  some  respects  from  those  which 
govern  courts  of  prize,  while,  in  others,  they  are  precisely 
the  same  in  all  courts.  [Kent,  Com.  on  Am,  Law,  vol.  1,  pp. 
86,  87 ;  Duer,  on  Insurance,  vol.  1.  p.  421 ;  Pistoye  ei  Duverdy, 
Prises  Maritimes,  tome  1,  ch.l;  Phillimore,  On  Int.  Law,  vol.  3, 
§  485  ;  The  Packet  of  Bilboa,  2  Rob.  Rep.,  p.  336  ;  The  Vrouw 
Margaretha,  1  Rob.  Rep.,  p.  336  ;  The  Anna  Cariherina,  4  Rob. 
Rep.,  p.  107;  The  Danckehaar  African,  1  Rob.,  Rep.  p.  107.) 

§6.  The  general  rule  of  law,  both  international  and  civil, 
or  common,  is,  that  goods  in  the  course  of  transportation 
from  one  place  to  another,  if  they  are  shipped  on  account  and 
at  the  risk  of  the  consignee,  in  consequence  of  a  prior  order  or 
purchase,  are  considered  as  his  goods  during  the  voyage. 
The  master  of  a  ship,  who  receives  goods,  that,  by  the  bill 
of  lading,  are  expressed  to  be,  and,  in  fact,  are,  shipped  on 
account  of  the  consignee,  becomes,  by  the  very  act,  the  agent 
of  that  consignee,  so  that  the  delivery  to  him  has  the  same 
effect  in  vesting  the  property,  as  a  delivery  to  his  principal. 
Hence,  goods  in  transitu  from  a  neutral  country  to  a  belliger- 
ent, if  they  are  to  be  delivered  to,  and  to  become  the  pro- 
perty of  a  belligerent  immediately  on  their  arrival,  are  con- 
sidered as  his  goods  during  the  voyage,  in  itinere,  and  subject 
to  capture  and  confiscation.  This  general  rule,  as  to  the 
effect  of  a  delivery  of  goods,  to  the  master,  for  a  foreign  pur- 
chaser, may,  both  by  the  civil  and  common  law,  be  varied  by 
an  express  stipulation  between  the  parties,  or  by  the  usage 
of  a  particular  trade.  If  the  parties  agree  that  the  payment 
for  the  goods  shall  be  contingent  upon  their  actual  delivery 
at  the  foreign  port,  the  whole  risk  of  the  voyage  being  cast 
upon  the  shipper,  and  the  contract  of  sale,  until  a  delivery, 
being  incomplete  and  executory,  the  goods,  during  the  voy- 
age, in  judgment  of  law,  remain  the  property  of  the  shipper. 
So,  if  the  prevailing  usage  of  a  particular  trade  casts  the  risk 
upon  the  consignor,  the  delivery  to  the  master  is  not  regarded, 
in  law,  as  a  delivery  to  the  consignee  ;  for  such  a  usage  pre- 
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supposes  the  general  agreement  of  the  merchants  engaged 
in  the  trade  to  which  it  refers.     But  neither  of  these  excep- 
tions to  the  general,  rule,  that  the  delivery  to  the  master,  as 
the  agent  of  the  consignee,  is  a  delivery  to  the  principal,  is 
admitted  in  courts  of  prize,  for  the  very  conclusive  reason, 
that,  to  permit  goods,  in  time  of  war,  to  be  considered  the 
property  of  the  neutral  consignor,  instead  of  the  enemy  con- 
signee, merely  on  the  ground  that  the  former  had  assumed 
the  risk  of  transportation,  would  at  once  put  an  end  to  cap- 
tures of  enemy's  property  on  the  high  seas.     On  every  con- 
templation of  a  war,  in  the  consignments  of  goods  from  neu- 
tral ports  to  an  enemy's  country,  the  risk  of  transportation 
would  be  laid  on  the  consignor,  and  the  right  of  capture 
would  be  completely  frustrated.     Hence,  says  Sir  William 
Scott,  that  part  of  the  contract  laying  the  risk  of  transporta- 
tion, in  time  of  war,  upon  the  neutral  consignor,  is  invalid ; 
or  rather,  as  the  captor  has  all  the  rights  which  belong  to  the 
enemy,  his  taking  possession  is  considered  equivalent  to  an 
a-ctual  delivery  to  the  enemy  consignee.     The  foregoing  rule 
of  the  prize  courts  of  England,  that  property  consigned  to, 
and  to  become  the  property  of  an  enemy,  upon  arrival,  can- 
not be  protected  by  the  neutrality  of  the  shipper,  has  been 
explicitly  recognized  and  acted  upon  by  the  prize  courts  of 
the  United  States,  and  approved  by  American  writers  of  the 
highest  authorit3\     No  case  directly  in  point  has  yet  been 
decided  by  the  supreme  court  of  the  United  States,  but  the 
doctrine  has  been  affirmed  in  analagous  cases,  resting'  sub- 
stantially on  the  same  grounds ;  and  Mr.  Justice  Story,  in 
the  United  States  circuit  court,  says,  "that  in  time  of  war, 
property  shall  not  be  permitted  to  change  character  in  its 
transit,  nor  shall  property  consigned  to  become  the  property 
of  an  enemy  upon  its  arrival,  be  protected  by  the  neutrality 
of  tne  shipper.     Such  contracts,  however  valid  in  time  of 
peace,  are  considered,  if  made  in  war,  or  in  contemplation 
of  war,  as  infringements  of  belligerent  rights,  and  calculated 
to  introduce  the  grossest  frauds.     In  fact,  if  they  could  pre- 
vail, not  a  single  bale  of  enemy's  goods  would  ever  be  found 
upon  the  ocean."     Chancellor  Kent,  in  his  commentaries, 
says,  that  "  property  shipped  from  a  neutral  to  the  enemy's 
country,  under  a  contract  to  become  the  property  of  the 
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enemy  on  arrival,  may  be  taken,  in  transitu,  as  enemy's  pro- 
perty ;  for  capture  is  considered  as  delivery.  The  captor,  by 
the  rights  of  war,  stands  in  the  place  of  the  enemy.  The 
prize  courts  will  not  allow  the  neutral  and  belligerent,  by  a 
special  agreement,  to  change  the  ordinary  rule  of  peace,  by 
which  goods  ordered  and  delivered  to  the  master,  are  consid- 
ered as  delivered  to  the  consignee.  All  such  agreements 
are  held  to  be  constitutionally  fraudulent,  and,  if  they  would 
operate,  they  would  go  to  cover  all  belligerent  property  while 
passing  between  a  belligerent  and  a  neutral  country  ;  since 
the  risk  of  capture  would  be  laid  alternately  on  the  consignor 
or  consignee,  as  the  neutral  factor  should  happen  to  stand  in 
one  or  other  of  these  relations."  A  contrary  doctrine  has 
been  held  by  the  courts  of  the  state  of  New  York,  but  as  the 
decisions  of  state  courts  are  not  of  authority  in  questions  of 
prize,  the  rule,  as  decided  by  Justice  Story,  must  be  regarded 
as  established  in  the  United  States.  {Duer,  On  Insurance, 
vol.  1,  p.  478,  note  3 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  pp. 
86,  87  ;  The  Ann  Green,  1  Gallis  Hep.,  p.  291 ;  The  Frances,  1 
Gallis  Rep.,  p.  450  ;  The  Sally  Griffiths,  3  Roh.  Rep.,  p.  302 ; 
Wildman,  Int.  Law,  vol.  2,  pp.  98,  99 ;  Abhot,  On  Shipping,  p. 
326;  Ludlow  v.  Bowne,  1  John.  Rep.,  p.  1 ;  De  Wolf  v.  N.  Y. 
Ins.  Co.,  20  John.  Rep.,  p.  214  ;  The  Venus,  8  Cranch.  Rep,, 
pp.  253,  275 ;  The  Merrimack,  8  Cranch.  Rep.,  pp.  317,  327 ; 
The  Mary  and  Susan,  1  Wheaton  Rep.,  p.  25 ;  The  San  JosS 
Indifio,  1  Wheaton  Rep.,  pp.  208,  212 ;  The  Frances,  8  Cranch. 
Rep.,  p.  183;  Ilsley  v.  Stubbs,  9  Mass.  Rep.,  p.  Q^\  Chandler 
V.  Spracjue,  5  Met.  Rep.,  p.  306.) 

§7.  This  rule  is  not  confined  to  cases  where  the  contract 
and  shipment  are  made  in  time  of  actual  war.  If  they  are 
made  in  time  of  peace,  but  in  contemplation  of  war,  and  with 
the  manifest  intention  of  protecting  the  property  from  hostile 
capture,  they  are  equally  a  fraud  upon  the  belligerent  power 
to  which  the  right  of  capture  belongs ;  and  the  reasons  for 
the  rule  of  the  prize  courts,  in  cases  of  contract  made  in  time 
of  actual  war,  given  by  Sir  William  Scott  and  Justice  Story, 
in  their  decisions,  and  by  Chancellor  Kent,  in  his  commenta- 
ries, are  equally  applicable  to  contracts  made  in  time  of  peace, 
but  in  contemplation  of  war.  We  do  not,  however,  find  any 
decision  directly  on  this  point ;  but  the  view  of  this  question 
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taken  by  Mr.  Duer  seems  to  be  fully  sustained  b}^  the  reason- 
ing of  the  courts  in  the  cases  to  which  reference  is  made  in 
the  foregoing  paragraph.  If  goods  contracted  for,  and  shipped 
in  time  of  actual  war,  are  liable  to  capture  on  the  ground  of 
fraud  upon  the  rights  of  a  belligerent,  assuredly  the  same 
rule  would,  for  the  same  reason,  apply  to  the  same  transac- 
tions made  with  the  same  intention,  in  contemplation  of  war. 
{Duer,  On  Insurance,  vol.  1,  p.  478 ;  The  Ann  Green,  1  Gallis, 
Hep,,  p.  291 ;  The  Frances,  1  Gallis.  Rep.,  p.  450 ;  Ludlow  v. 
Brown,  1  Johns.  Rep.,  p.  1 ;  De  Wolf  v.  N.  Y.  F.  Insurance 
Co.,  20  Johns.  Rep.,  p.  214 ;  2  Cowen  Rep.,  p.  bQ ;  Kent,  Com. 
on  Am.  Law,  vol.  1,  p.  87  ;  Wildman,  Int.  Law,  vol.  2,  pp.  100, 
et  seq.) 

§  8.  And  if  the  contract  is  made  during  a  peace,  and  not 
in  contemplation  of  war,  but  the  shipment  be  made  after  hos- 
tilities have  commenced,  and  with  a  knowledge  of  the  war, 
the  private  agreement  of  the  parties,  by  which  the  neutral 
consignor  assumes  the  risk  of  delivery,  will  not  be  permitted 
to  affect  the  rights  of  the  capturing  belligerent.  For  it  was 
the  duty  of  the  consignor,  and  within  his  power,  in  this  case, 
equally  as  in  the  former,  to  guard  himself  from  a  contingent 
loss  arising  from  capture,  by  requiring  a  proper  security  from 
the  consignee.  Without  such  security,  he  was  not  bound  to 
make  the  shipment  at  all,  since,  as  the  contract  was  not  made 
in  expectation  of  a  war,  so  material  a  change  in  its  risks,  as 
contemplated  by  the  parties  in  making  the  contract,  would 
absolve  him  from  its  execution.  (  Wildman,  Lit.  Laiv,  vol.  2, 
p.  99 ;  Duer,  On  hisurance,  vol.  1,  pp.  423,  424 ;  The  Sally,  3 
Rob.  Rep.,  p.  300,  note;  Kent,  Com.  on  Am.  Law,  vol.  1,  p. 
87 ;  The  Frances,  1  Gallis.  Rep.,  p.  445;  The  Frances,  8  Cranch 
Rep.,  pp.  335,  359  ;    The  Anna  Catharina,  4  Rob.  Rep.,  p.  112.) 

§  9.  But  where  the  shipment  of  the  goods,  as  well  as  the 
contract,  laying  the  risk  on  the  neutral  consignor,  are  both 
made  in  time  of  peace,  and  not  in  contemplation  of  war,  the 
legal  ownership  which  was  in  the  consignor,  at  the  inception 
of  the  voyage,  remains  in  him  until  its  termination.  The 
property  of  the  consignor  is  not  divested  in  favor  of  a  belli- 
gerent, by  the  breaking  out  of  the  war,  before  the  arrival  of 
the  goods,  by  which  the  foreign  consignee  becomes  an  ene- 
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my.  The  same  rule  applies  where  the  consignor,  at  whose 
risk  the  shipment  was  made,  is  a  subject  of  the  belligerent 
captor,  the  reason  of  the  exemption  being  equally  applicable 
to  his  case.  Again,  if  the  contract  and  shipment  be  made  in 
time  of  peace,  and  not  in  contemplation  of  war,  and  the  risk 
be  laid  on  the  neutral  consignee,  the  property  being  in  the 
consignee,  not  only  by  the  rules  of  the  civil  and  common  law, 
but  also  by  the  law  of  nations,  the  goods  are  exempt  from 
capture.  So,  also,  if  the  consignee  be  a  subject  of  the  belli- 
gerent captor,  for  the  delivery  to  the  carrier  is  regarded  as 
the  delivery  to  the  consignee,  and  the  goods  are  neither  ene- 
my's goods,  nor  goods  in  unlawful  trade  with  the  enemy. 
Both  the  contract  and  shipment  were  lawfully  made,  and  no 
rule  of  war  being  violated  by  the  subject  in  acquiring  the 
ownership  of  the  property,  or  in  their  removal  from  the  coun- 
try, then  friendly  but  now  hostile,  the  character  of  the  goods 
is  not  changed  during  the  voyage,  and  they  are,  therefore,  not 
liable  to  condemnation.  (Wildman,  Int.  Law,  vol.  2,  pp.  99, 
100;  Duer,  On  Insurance,  vol.  1,  p.  421;  The  Anna  Catharina, 
4  Bob.  Hep.,  p.  107 ;  The  Sally,  3  Boh.  Bep.,  p.  300,  note ; 
The  Atlas,  3  Boh.  Bep.,  p.  299.) 

§  10.  And,  again,  where  the  goods  are  shipped  by  an 
enemy  consignor,  during  the  war,  and  under  a  prior  sale,  or 
an  unconditional  contract  of  sale,  the  property  so  shipped 
vests  absolutely  in  the  neutral  consignee,  by  delivery  to  the 
master,  and,  if  otherwise  innocent,  and  the  title  remains 
unchanged,  it  is  exempted  from  capture  during  the  voyage. 
The  reason  is  obvious :  the  neutral  violates  no  duties  toward 
one  belligerent  by  trade,  otherwise  lawful,  with  the  opposing 
belligerent;  and  the  only  question  is  that  of  ownership, 
which,  by  the  supposition,  is  in  the  neutral  consignee.  But, 
as  a  neutral  cover  is  the  common  device  by  which  bellige- 
rent interests  are  sought  to  be  protected,  shipments  of  this 
character  are  watched  with  peculiar  jealousy,  and  the  clearest 
evidence  of  ownership  in  the  consignee  is  not  unreasonably 
required.  "It  is  not  sufficient,"  says  Mr.  Duer,  "to  estab- 
lish the  title,  that  the  bills  of  lading  and  the  invoice  are  in 
the  name  of  the  consignee,  and  express  the  shipment  to  be 
made  on  his  account  and  risk;  for  these  documents  are  indis- 
pensable to  give  even  the  appearance  of  neutral  ownership. 
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It  must  be  shown  by  what  means  the  title  was  acquired.  If 
it  is  alleged  that  the  goods  had  been  paid  for,  the  payment 
must  be  proved.  If  the  goods  are  claimed  under  a  contract 
of  sale,  containing  provisions  for  future  payment,  or  under 
an  order  for  their  shipment,  the  contract,  or  order,  must  be 
produced,  and  must  appear  to  be  absolute  and  unconditional, 
so  as  to  bind  the  consignee  positively  to  the  acceptance  of 
the  goods,  and  to  take  from  the  consignor  any  right  or  power 
to  reclaim  them,  (unless  in  the  sole  event  of  the  insolvency 
of  the  consignee,)  previous  to  their  arrival.  If  any  election 
is  given  to  the  consignee,  or  any  power  of  direction  or  con- 
trol is  retained  by  the  consignor,  the  goods  continue,  in  the 
judgment  of  law,  the  property  of  the  consignor,  and,  as 
such,  are  liable  to  capture  during  the  voyage."  This  doc- 
trine has  been  clearly  established  by  the  British  courts  of 
admiralty,  and  affirmed  by  the  supreme  court  of  the  United 
States.  It  may  be  well  to  illustrate  this  doctrine  by  particu- 
lar cases.  Thus,  where  an  American  merchant  had  ordered 
certain  goods  from  Holland,  then  at  war  with  England,  and 
the  Dutch  merchant,  instead  of  sending  the  goods  to  him 
directly,  shipped  them  on  his  own  account  to  a  third  person, 
and  directed  his  correspondent  not  to  deliver  over  the  bill  of 
lading  unless  payment  was  provided  for  in  a  satisfactory 
manner,  it  was  held  that  the  goods,  which  were  captured 
on  the  voyage,  remained  the  property  of  the  consignor,  and 
as  such  were  liable  to  condemnation.  So,  where  the  goods 
were  shipped  under  a  positive  order  from  the  claimant,  but 
the  shippers,  with  a  view  to  their  own  security,  had  the  bill 
of  lading  altered  so  as  to  be  transferrable  to  their  own  order. 
Sir  William  Scott  held  that  the  goods,  being  still  under  the 
dominion  of  the  shipper,  and  subject  to  his  control,  the  own- 
ership was  not  legally  changed,  and  upon  this  ground  con- 
demned the  cargo  as  the  property  of  the  enemy  shipper. 
( Wildmaii,  Int.  Law,  vol.  2,  p.  103 ;  Duer,  On  Insurance,  vol. 
1,  pp.  427,  428  ;  The  Aurora,  4  Bob.  Rep.,  p.  219  ;  The  Noyd, 
Gedacht,  2  Bob.  Bep.,  p.  13,  note;  The  Josephine,  4  Bob.  Bep., 
p.  25 ;  The  Carolina,  1  Bob.  Bep.,  p.  304 ;  The  Merrimack,  8 
Cranch.  Bep.,  p.  328 ;  The  Venus,  8  Lranch.  Bep.,  p.  275 ; 
Abbot,  On  Shipping,  p.  326.) 

§11.  The  same  considerations  apply  where  the  shipment 
is  made  in  time  of  peace  by  a  neutral  consignor  who  becomes 
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an  enemy  before  the  completion  of  the  voyage,  although 
there  does  not,  perhaps,  exist  the  same  grounds  of  suspicion 
as  when  the  consignor  is  an  enemy  at  the  time  of  shipment. 
IlTevertheless,  the  courts,  even  in  this  case,  require  th*e  clear- 
est evidence  of  neutral  ownership.  This  is  illustrated  by  the 
case  of  The  Frances.  Shortly  previous  to  the  breaking  out 
of  the  war  between  Great  Britain  and  the  United  States,  in 
1812,  a  merchant  of  Glasgow  shipped  several  bales  of  goods 
to  certain  merchants  in  New  York,  and  both  the  bill  of  lading 
and  the  invoice  were  in  the  names  of  the  latter,  and  expressed 
the  shipment  to  be  on  their  account  and  risk.  It  appeared, 
however,  by  a  letter  found  on  board,  that  the  consignor,  in 
making  the  shipment,  had  exceeded  the  order,  so  that  the 
consignees  were  in  effect  released  from  any  obligation  to 
accept  the  goods,  and  by  this  letter  he  gave  them  an  election 
to  take  the  whole  of  the  shipment,  or  none,  as  they  pleased. 
The  goods  were  captured  on  the  voyage,  after  war  had  been 
declared,  by  an  American  privateer,  and  were  condemned 
as  enemy's  property.  In  another  case  of  the  same  kind,  dur- 
ing the  same  war,  the  bill  of  lading  expressed  the  goods  to 
be  shipped  by  a  house  in  Liverpool,  unto  and  on  account  of 
certain  merchants  in  ISiew  York,  and  the  invoice,  signed  by 
a  manufacturer  in  Manchester,  described  the  goods  to  be 
consigned  to  the  claimants,  but  did  not  specify  on  whose 
account  and  risk.  And  in  a  letter  to  the  consignees  enclosing 
the  invoice,  he  said  "  the  goods  are  to  be  sold  on  joint  account, 
or  on  mine  alone."  The  goods  were  accordingly  condemned 
as  the  property  of  the  shipper.  ( Wild7nan,  Int.  Laiv,  vol.  2, 
p.  113 ;  Duer,  Chi  Insurance,  vol.  1,  pp.  427-431  ;  Wheaion, 
On  Captures,  pp.  89,  90 ;  The  Frances,  8  Cranch  Rep.,  p.  354 ; 
The    Venus,  8  Cranch  Rep.,  p.  275.) 

§  12.  Where  goods  are  shipped  by  an  enemy  consignor  to 
a  neutral  consignee,  not  under  a  prior  order,  but  with  the 
expectation  that  they  will  be  received  on  the  terms  proposed, 
if  they  are  in  fact  accepted  by  the  consignee  previous  to  the 
capture,  it  was  held,  by  Sir  William  Scott,  that  his  acceptance 
vests  and  perfects  his  title,  and  that,  upon  proof  of  the  fact, 
the  property  w^ill  be  restored.  To  exempt  the  property  from 
capture,  however,  the  acceptance  must  be  absolute  and  uncon- 
ditional.    The   transaction  is  then    construed  in  the   same 
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manner  as  if  the  goods  had  been  originally  shipped  on  his 
account  and  at  his  risk.  The  same  point  had  previously 
been  raised  in  the  supreme  court  of  the  United  States,  but  as 
the  acceptance  in  the  case  decided  was  partial  and  condi- 
tional, the  court  expressly  declined  to  consider  what  would 
have  been  the  effect  had  the  acceptance  been  absolute.  (Kenty 
Com.  on  Am.  Law^  vol.  1,  p.  87  ;  Duer,  On  Insurance,  vol.  1, 
pp.  435,  485 ;  The  Cousine  Marianne,  1  Edw.  Rep.,  p.  346 ; 
The  Francis,  9  Cranch.  Bep.,  p.  185 ;  Wildman,  Int,  Law,  vol. 
2,  p.  112.) 

§  13.  Every  consignor,  not  only  at  common  law,  but  by  a 
rule  of  the  general  mercantile  law,  has,  in  certain  cases,  a 
control  over  the  shipment,  which  is  technically  called  a  right 
of  stoppage  in  transitu;  that  is,  a  right  to  countermand  the  bill 
of  lading,  and  re  possess  himself  of  the  goods,  at  any  time 
after  their  shipment  and  before  their  arrival  at  their  destined 
port.  The  only  case  in  which  this  right  of  stoppage  in  tran- 
situ can  be  legally  exercised,  under  the  laws  of  war,  is,  in  the 
expectation,  confirmed  by  the  event,  of  the  insolvency  of  the 
consignee.  If  the  consignee,  previous  to  the  arrival  of  the 
goods,  communicate  to  the  consignor  his  determination  not 
to  receive  or  pay  for  the  goods,  these  facts  are  deemed  equi- 
valent to  actual  insolvency.  But  a  revocation  of  the  con- 
signment, from  fears  of  the  insolvency  of  the  consignee, 
which  are  not  confirmed  by  the  event,  is  not  deemed  sufiScient 
to  change  the  ownership.  The  effect  of  this  right,  when  duly 
exercised,  is  to  save  the  property  from  its  liability  to  capture, 
where  the  consignment  is  made  from  a  neutral  to  an  enemy ; 
and  to  incur  that  liability,  where  the  consignment  is  made 
from  an  enemy  to  a  neutral.  {Wildman,  Int.  Law,  vol.  2,  p. 
107;  Duer,  On  Insurance,  vol.  1,  pp.  433,  434;  Abbot,  On  Ship- 
ping, p.  365 ;  Emerigon,  Traits  des  Assurances,  ch.  11,  sec.  3 ; 
The  Constancia,  6  Bob.  Bep.,  pp.  324,  330 ;  Twende  Venner,  6 
Bob.  Bep.,  p.  329,  note  ;  Ellis  v.  Hunt,  3  Term  Bep.,  p.  469 ; 
Oppenheim  v.  Bussell,  3  Bos.  and  Pull.  Bep.,  p.  484;  Button  v. 
Soloman,  3  Bos.  and  Pull.  Bep.,  p.  582 ;  Coxe  v.  Harden,  4 
East  Bep.,  p.  211.) 

§  14.  But  these  cases  are  properly  exceptions  to  the  general 
and  well  settled  rule  of  the  English  admiralty,  that,  in  time 
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of  war,  the  national  character  of  property  cannot  be  changed 
by  a  transfer  to  a  neutral  during  the  transportation.     That 
which  was  enemy's  property  at  the  commencement  of  the 
voyage,  remains  liable  to  capture,  until  its  arrival  at  the  port 
of  destination.     !N"or,  is  the  application  of  the  rule  confined 
to  a  transfer  in  actual  war.     If  it  appear  that  the  immediate 
motive  of  the  transfer,  although  made  in  time  of  peace,  was 
the  expectation  of  war,  and  that  this  fact  was  known  to  the 
purchaser,  the  contract  is  held  to  be  equally  invalid,  as  against 
the  belligerent  whose  right  of  capture  was  meant  to  be  evaded. 
"These  rights,  however,"  saysMr.  Duer,  "  are  an  apparent  dif- 
ference in  the  mode  of  applying  the  rule  in  these  cases.     In 
the  latter,  positive  evidence  of  the  intentions  of  the  parties  is 
plainly  required ;  but,  in  the  first,  the  fact  of  a  transfer  is 
regarded  as  conclusive  proof  of  the  intended  fraud."     This 
doctrine  seems  to  have  been  adopted  in  its  full  extent,  by  the 
supreme  court  of  the  United  States.     The  rule  of  admiralty, 
in  these  and  other  cases  which  we  have  mentioned,  is  difierent 
from  that  of  common  law,  and  its  vindication  is  rested  on  the 
ground  that  its  adoption  is  necessary  to  the  prevention  of 
fraud.     A  change  in  the  national  character  of  the  owner, 
during  the  voyage,  is  not  allowed  to   change  the  hostile 
character  of  property  in  transitu.     If  he  was  an  enemy  at  the 
commencement  of  the  voyage,  the  property  is  condemned, 
notwithstanding  he  may  have  become  a  subject  of  the  cap- 
turing power  previous  to  the  capture.     A  Dutch  ship,  owned 
and  claimed  by  merchants  residing  at  the  Cape  of  Good 
Hope,  was  captured  on  a  voyage  from  Batavia  to  Holland, 
nearly  two  months  after  the  inhabitants  of  Good  Hope,  under 
the  capitulation,  had  sworn  allegiance  to  the  British  crown, 
and  had  become  British  subjects.   Their  ship  was  condemned, 
on  the  sole  ground  that,  "  having  sailed  as  a  Dutch  ship,  her 
character  during  the  voyage  could  not  be  changed."     The 
propriety  of  this  decision  has  been  seriously  questioned. 
Although  the  character  of  property  is  not  permitted  to  be 
varied  in  transitu^  from  hostile  to  friendly,  or  neutral,  so  as  to 
exempt  it  from  capture  and  confiscation,  nevertheless,  if  it 
be  neutral  or  friendly  at  the  commencement  of  the  voyage, 
its  character  may  be  so  efiectually  altered  before  its  termina- 
tion as  to  ensure  its  condemnation.    As  a  general  rule,  no 
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matter  what  its  character  at  the  commencement  of  the  voyage, 
if  its  owner  is  an  enemy  at  the  time  of  the  capture,  the 
seizure  is  lawful  and  confiscation  a  necessary  consequence. 
Its  fate  is  determined  by  the  real  or  constructive  character  of 
its  ownership  at  the  time  of  seizure;  by  its  real  character, 
if  hostile  at  the  time  of  capture,  and  by  its  constructive 
character,  if  neutral  or  friendly  when  seized,  but  hostile  at 
the  commencement  of  the  voyage.  The  rights  of  the  cap- 
tors are  vested  at  the  time  of  the  seizure,  and  cannot  be 
divested  by  any  subsequent  change  in  the  national  cha- 
racter of  the  owner.  Previous  to  adjudication,  the  owner 
may  have  become  a  neutral,  an  ally,  or  a  subject,  but  in 
neither  capacity  can  he  claim  exemption  from  confiscation 
of  property  seized  while  he  was  an  enemy.  Nor,  to  warrant 
a  condemnation,  is  it  in  all  cases  necessary  that  the  owner 
should  be  an  actual  enemy  at  the  time  of  capture.  If  the 
seizure  is  provisionally  made  in  contemplation  of  hostilities, 
a  subsequent  declaration  of  war  has  a  retroactive  eifect,  con- 
verting the  neutral  or  friendly  owner  into  a  public  enemy, 
and  the  precautionary  seizure  into  an  act  of  war.  The  sei- 
zure is  at  first  regarded  as  provisional,  or  rather  an  act  of  an 
equivocal  character,  to  be  determined  by  subsequent  events. 
If,  in  the  language  of  Sir  Wm.  Scott,  the  dispute  terminates 
in  a  reconciliation,  the  seizure  is  regarded  as  a  mere  civil 
embargo;  but  if  war  follow,  it  impresses  upon  the  original 
seizure  a  direct  hostile  character.  But  this  particular  point 
has  been  discussed  in  another  chapter.  {Duer,  on  InsurancCy 
vol.  1,  pp.  441-444 ;  Vaitel,  Droit  des  Gens,  liv.  2,  ch.  18,  § 
342  ;  Chiiiy  Coin.  Law,  vol.  1,  pp.  60,  61 ;  Phillimore,  On  InU 
Law,  vol.  3,  §  21 ;  Wheaion,  JElem.  Int.  Law,  pt.  4,  ch.  1,  §  4 ; 
The  Bodes  Lust,  5  Bob,  Bep,,  pp.  233-250 ;  The  Liana,  & 
Bob,  Bep,,  p.  60 ;  Wildman,  Int,  Law,  vol.  2,  pp.  101,  102.) 

§  15.  The  transfer,  in  time  of  war,  of  the  vessel  of  an  enemy 
to  a  neutral,  is  a  transaction,  from  its  very  nature,  liable  to 
strong  suspicion,  and  consequently  is  examined  with  a  jeal- 
ous and  sharp  vigilance,  and  subjected  to  rules  of  a  peculiar 
strictness  in  the  prize  court  of  the  opposite  belligerent. 
!N"evertheless,  neutrals  have  a  right  to  make  such  purchases 
of  merchant  vessels,  when  they  act  with  good  faith,  and,  con- 
sequently, the  belligerent  powers  are  not  justified,  by  the  law 
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of  nations,  in  attempting  to  prohibit  such  transfers  by  a  sweep- 
ing interdiction,  as  was  done  in  former  years  by  both  the 
French  and  English  governments.  Ordinances  of  this  char- 
acter form  no  part  of  the  law  of  nations,  and,  consequently, 
are  not  binding  upon  the  prize  courts,  even  of  the  country  by 
which  they  are  issued.  Nevertheless,  where  the  sale  is 
claimed  to  have  been  made  by  an  enemy  to  a  neutral,  in  time 
of  war,  it  is  not  unreasonable  that  its  motives,  nature  and 
terms  should  be  an  object  of  the  most  searching  inquiry.  The 
temptation  to  fraud,  in  such  cases,  is  so  great  that  the  entire 
transaction  should  be  most  strictly  examined,  otherwise  the 
opposing  belligerent  might  be  deprived  of  his  just  rights  of 
capture.  Hence  courts  of  admiralty  have  established  very 
severe  rules  respecting  such  transfers.  {Abreu,  Traiado  de  las 
Presas,  cap.  5,  §  3 ;  Wildman,  Int.  Law,  vol.  2,  p.  84 ;  JPouget, 
Droit  Maritime,  tome  1,  p.  459 ;  Luer,  On  Insurance,  vol.  1, 
pp.  444,  445 ;  Wheaion,  On  Captures,  appen.,  p.  386 ;  FUlli- 
more,  On  Int.  Law,  vol.  3,  §  486 ;  Hautefeuille,  Droit  des  Nations 
Neutres,  tit.  11,  ch.  2  ;  Kluber,  Droit  des  Gens  Mod.,  §  234 ; 
Gushing,  Opinions  U.  S.  Atfys  Gent.,  vol.  6,  p.  638 ;  Rayneval 
Droit  de  la  Nature,  liv.  3,  chs.  14,  15 ;  The  Sechs  Geschwistern, 
4:  Bob.  Rep.,  p.  100;  The  Minerva,  6  Rob.  Rep.,  p.  399  ',TheArgo, 
1  Rob.  Rep.,  p.  158.) 

§16.  These  rules  may  be  briefly  stated  as  follows:  The 
sale  of  an  enemy's  vessel  to  a  neutral  purchaser,  to  be  valid, 
must,  in  all  cases,  be  absolute  and  unconditional.  The  title 
and  interest  of  the  vendor  must  be  completely  and  abso- 
lutely divested.  If  there  is  any  covenant,  condition,  agree- 
ment, or  even  tacit  understanding,  by  which  he  retains  any 
portion  of  his  interest,  the  entire  contract  is  vitiated,  and, 
in  international  law,  regarded  as  void.  Thus,  if  the  vendee 
is  bound  by  a  condition  to  restore  the  vessel  at  the  conclusion 
of  the  war ;  or,  if  the  vendor  retains  a  lein  upon  the  vessel, 
for  the  whole  or  a  part  of  the  purchase  money,  the  transfer 
is  held  to  be  colorable  and  void.  Even  where  the  sale  is 
ostensibly  absolute,  if  the  vessel  continues  under  the  control 
and  management  of  her  former  owner,  and  in  the  same  trade 
and  navigation  in  which  she  was  previously  employed,  these 
circumstances  are  deemed  conclusive  evidence  of  a  frau- 
dulent intent  to  cover,  under  the  name  of  a  neutral,  the  prop- 
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erty  of  an  enemy,  and  the  contract  is  necessarily  adjudged 
to  be  invalid.     So,  also,  if  the  neutral  vendee,   althougli 
residing  himself  in  a  neutral  country,  continues  to  employ 
the  vessel  constantly  in  the  trade  of  the  country  to  which 
she  belonged,  she  is  as  thoroughly  incorporated  in  a  hostile 
commerce,  as  if  she  had  never  been  transferred.  The  inference 
from  these  circumstances  is  not  to  be  resisted,  that  the  sole 
object  of  the  transfer  was  to  enable  the  vessel  to  carry  on  the 
enemy's  trade  without  a  liability,  and,  consequently,  that  the 
sale  was  collusive,  and  a  meditated  fraud  upon  belligerent 
rights.     But,  in  these  cases,  condemnation  would  follow  from 
the  hostile  character  impressed  upon  the  vessel  by  the  trade 
in  which  she  is  employed,  even  if  the  transfer  were  to  be 
considered  as  in  itself  valid.     If,  says  Sir  "William  Scott,  a 
neutral  chooses  to  engage  himself  in  the  trade  of  a  belliger- 
ent nation,  he  must  be  content  to  bear  all  the  consequences 
of  the  speculation ;  if  he  confines  himself  exclusively  to  the 
trade  and  navigation  of  an  enemy's  country,  he  is  liable  to 
be  considered  an  enemy,  in  respect  to  the  vessel  so  employed. 
If  a  merchant  vessel  of  an  enemy  shelters  itself  from  hostile 
pursuit  in  a  neutral  port,  and  on  account  of  the  difficulty  or 
impossibility  of  escape,  is  there  sold,  it  has  been  contended 
that  such  sale  is  a  violation  of  belligerent  rights ;  but  the 
purchase  of  a  neutral,  under  such  circumstances,  if  bonajidey 
is  considered  valid,  and  sustained  by  courts  of  prize.     But 
not  so  with  respect  to  the  purchase  of  an  enemy's  ship-of-war, 
under  like  circumstances,  for  it  is  held  that  neutrals  cannot 
purchase  ships-of-war  from  either  of  the  belligerents.     It  has 
been  held  by  the  British  courts  of  prize,  that  a  ship  cannot 
change  her  character  in  transitu,  and  that  a  transfer  to  a  neu- 
tral, notwithstanding  the  bona  fides  of  the  transaction,  will 
not  exempt  her  from  capture  and  condemnation.     This  doc- 
trine is  sustained  by  the  dicta  of  Mr.  Justice  Story,  in  The  Ann 
Green  and  The  Francis,  but  the  question  has  not  been  directly 
decided  in  our  courts.     It,  therefore,  remains  a  debatable 
point  with  us.     Such  is  a  summary  of  the  rules  adopted  by 
the  British  prize  courts  with  respect  to  the  transfer  of  ships 
during  the  war,  from  one  of  the  belligerents  to  a  neutral.    So 
far  as  they  conform  to  the  rules  of  evidence  and  logical 
proof,  established  by  the  practice  and  consent  of  the  nations 


486  International  Laio. 

of  Christendom,  they  are  obligatory,  and  can  neither  be 
resisted  nor  disputed.  But,  beyond  this,  they  have  no  force 
as  rules  of  international  law.  For  no  belligerent  nation  can 
impose  upon  a  neutral  its  regulations,  or  dictate  to  such  neu- 
tral unusual  rules  of  evidence,  or  arbitrary  means  of  proof. 
In  other  words,  if  a  neutral,  who  has  purchased  a  vessel 
from  a  belligerent,  holds  such  vessel  by  a  title  valid  by  the 
law  of  nations,  he  cannot  be  deprived  of  it  by  a  prize  court, 
because  he  does  not  prove  his  ownership  according  to  the 
arbitrary  and  unusual  rules  of  evidence  which  that  court  may 
adopt.  If  the  sale  be  valid,  it  cannot  be  annulled  by  any 
rules  which  a  belligerent  nation  may  see  fit  to  prescribe 
for  itself,  but  which,  by  the  law  of  nations,  are  not  obliga- 
tory upon  neutrals.  ( Wildman,  Int.  Law,  vol,  2,  pp.  84,  et 
seq. ;  Phillimore,  On  Int.  Law,  vol.  3,  p.  486 ;  Luer,  On  Insu- 
rance, vol.  1,  pp.  446-448;  Kluber,  Droit  des  Gens,  §  234; 
Bayneval,  Droit  de  la  Nat.  et  des  Gens,  liv.  3,  chs.  14,  15 ;  7  he 
Noydt  Gedacht,  2  Hob.  Hep.,  p.  137,  note;  The  Seeks  Geschwis- 
tern,  4  Hob.  Hep.,  p.  100;  The  Vigilantia,  1  Hob.  Hep.,  p.  1; 
The  Mnbden,  1  Hob,  Hep.,  p.  16  ;  The  Jemmy,  4  Hob.  Hep.,  p. 
31 ;  The  Argo,  1  Hob.  Hep.,  p.  163 ;  The  Vrow  Hermina,  1  Hob. 
Hep.,  p.  163 ;  The  Endraught,  1  Hob.  Hep.,  pp.  18,  19 ;  The 
Minerva,  6  Hob.  Hep.,  pp.  396,  399  ;  The  Omnibus,  6  Hob.  Hep., 
p.  71 ;   The  Packet  de  Bilboa,  2  Hob.  Hep,  p.  133.) 

§17.  It  follows,  from  the  rules  of  decision  heretofore 
announced,  that  the  character  of  property  on  the  high  seas, 
whether  vessels  or  goods,  results,  as  a  general  rule,  from  the 
character  of  their  owners,  or  those  who  are  regarded  in  inter- 
national law  as  the  owners.  If  such  owners  are  hostile, 
friendly  or  neutral,  according  to  the  particular  rules  of  law 
applicable  to  the  state  of  war,  their  property  is,  in  general, 
to  be  considered  hostile,  friendly  or  neutral,  and  as  such,  is 
subject  to,  or  exempt  from,  capture.  The  laws  of  war  appli- 
cable to  ownership  are,  as  before  remarked,  different  from 
those  which  apply  in  time  of  peace,  and  hence  what,  by  the 
latter,  would  be  considered  the  property  of  a  neutral,  will 
not  unfrequently  by  the  former,  be  regarded  as  the  property 
of  an  enemy.  But  there  are  numerous  exceptions  to  this 
general  rule,  that  the  character  of  property  on  the  high  seas 


Ch,  XX. — Enemy's  Property  on  the  High  Seas,    487 

results  from  that  of  its  owner,  for  the  property  of  neutrals, 
subjects,  and  allies,  is  not  unfrequently  impressed  with  a  hos- 
tile character  from  the  circumstances  of  its  locality,  use,  etc. 
Thus,  ships  are  deemed  to  belong  to  the  country  under  whose 
flag  and  pass  they  sail ;  at  least,  this  circumstance  is  conclu- 
sive, as  against  the  party  who  takes  the  benefit  of  them, 
although  they  do  not  bind  other  parties,  as  against  him.  So, 
a  ship  belonging  to  a  neutral  owner  may  acquire  a  hostile 
character  from  the  trade  in  which  she  engages,  or  some  par- 
ticular act  which  she  may  do.  The  same  may  be  said  with 
respect  to  proprietory  interests  in  cargoes,  although,  in  gene- 
ral, goods  have  the  same  national  character  as  their  owners ; 
yet  they  sometimes  have  impressed  on  them  a  hostile  charac- 
ter while  their  owners  are  friendly  or  neutral,  sometimes  from 
their  origin,  character,  or  use,  and  sometimes  from  the  acts 
of  their  owners,  of  the  ship  in  which  they  are  carried,  or  of 
the  master  in  charge  of  them.  These  questions  will  be  more 
particularly  discussed  in  the  following  chapters,  and  more 
especially  in  that  on  the  determination  of  national  character. 
( Wildman,  Int.  Law,  vol.  2,  pp.  98,  94 ;  Bello,  Derecho  Inter- 
nacional,  pt.  2,  cap.  5,  §  1 ;  Phillimore,  On  Int.  Law,  vol.  3, 
§§  485,  487 ;  The  Vigilantia,  1  Roh.  Rep.,  pp.  1,  19,  26 ;  The 
Vrow  Anna  Catharina,  5  Rob.  Rep.,  p.  161 ;  The  Magnus,  1 
Rob.  Rep.,  p.  31 ;  The  Fortuna,  1  Dod.  Rep.,  p.  87;  The  Success, 
1  Lod.  Rep.,  p.  131;  The  Princessa,  2  Rob.  Rep.,  p.  49;  The 
Anna  Catherina,  4  Rob.  Rep.,  p.  107 ;  The  Rendsborg,  4  Rob, 
Rep.,  p.  121 ;  The  Commercen,  1  Wheaton  Rep.,  p.  382 ;  The 
Phoenix,  5  Rob.  Rep.,  p.  20;  The  Dree  Gehroeders,  4  Rob,  Rep., 
p.  232.) 

§  18.  In  determining  the  national  character  of  property, 
courts  of  prize  generally  look  only  to  the  legal  title;  and 
when,  from  the  papers,  the  right  of  property  in  a  captured 
ship  or  cargo  appears  to  be  vested  in  an  enemy,  no  equitable 
or  secret  liens  of  a  neutral  or  a  subject  can  be  made  the  foun- 
dation of  a  claim  to  defeat  or  vary  the  rights  of  the  captors. 
The  only  exception  to  this  rule,  is  where  the  lien  is  imme- 
diately and  visibly  incumbent  upon  the  property,  and  conse- 
quently, is  one  which  the  party  claiming  its  benefit  has  the 
means  of  enforcing  without  resort  to  legal  process.  Of  such 
a  nature  is  the  freight  due  to  the  owner  of  the  ship,  for  the 
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eliip-owner  has  the  cargo  in  his  possession,  subject  to  his 
demand  of  freight  money,  by  the  general  law,  independent 
of  any  contract.  The  distinction  between  the  two  classes  of 
liens  is  properly  expressed  in  the  language  of  the  civil  law, 
by  regarding  one  as  Sijus  ad  rem,  and  the  other  as  a  jus  in  re. 
{Duer,  On  Insurance,  vol.  1,  p.  535  ;  The  San  Jose  Judiana,  2 
Gallis.  Hep.,  p.  284 ;  2'he  Frances,  18  Cranch.  Hep.,  p.  418  ; 
The  Tobago,  5  Hob.  Hep.,  p.  218 ;  The  Marianna,  6  Bob.  Hep., 
p.  24.) 

§  19.  It  is  stated  by  Mr.  Wheaton  that,  in  addition  to  the 
certificate  of  registry,  which  is  the  proof  naturally  to  be  looked 
to  for  the  national  character  of  the  ship,  the  following  proofs 
of  property  in  a  vessel  and  cargo  are  usually  required :  "  1st, 
The  .Passport  or  Sea-Leiier.  This  is  a  permission  from  the 
neutral  state  to  the  master  of  the  vessel  to  proceed  on  the 
intended  voyage,  and  usually  contains  his  name  and  resi- 
dence, the  name,  description,  and  destination  of  the  vessel, 
with  such  other  matter  as  the  local  law  and  practice  require." 
"  2d,  The  Muster  Boll,  or  Bole  d'  Equipage,  containing  the 
names,  ages,  quality,  and  national  character  of  every  person 
of  the  ship's  company."  "3d,  The  Charier  Party;  if  the 
vessel  has  been  let  to  hire."  "4th,  The  Bills  of  Lading,  by 
which  the  master  acknowledges  the  receipt  of  the  goods  speci- 
fxQd  therein,  and  promises  to  deliver  to  the  consignee  or  his 
order."  "5th,  The  Invoices,  which  contain  the  particulars 
and  prices  of  each  parcel  of  the  goods,  with  a  statement  of 
the  charges  thereon."  "  6th,  The  Log-book,  or  ship's  Jour- 
nal, which  contains  an  accurate  account  of  the  vessel's  course, 
with  a  short  history  of  the  occurrences  during  the  voyage." 
"  As  the  whole  of  these  papers  may  be  fabricated,"  says  Mr. 
Wheaton,  "  their  presence  does  not  necessarily  imply  a  fair 
case;  neither  does  the  absence  of  any  of  them  furnish  a  con- 
clusive ground  of  condemnation,  as  has  been  most  unjustly 
provided  by  the  ordinances  of  certain  belligerent  powei-s. 
As  they  furnish  presumptive  evidence  only  of  the  property 
in  the  vessel,  and  cargo  belonging  to  those  to  whom  it  pur- 
ports to  belong ;  so,  on  the  other  hand,  their  absence  afibrds 
only  presumptive  evidence  of  the  existence  of  enemy  inter- 
ests, which  may  be  rebutted  by  other  proof  of  a  positive 
nature,  accounting  for  the  want  of  them,  and  supplying  their 
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place,  according  to  the  circumstances  of  each  particular  case." 
At  one  period  it  was  customary  for  the  government  of  the 
United  States  to  issue  sea-letters  and  certificates  of  ownership 
to  vessels  owned  by  American  citizens,  whether  entitled  or 
not  to  registry  and  enrollment.  But,  since  the  acts  of  March 
26th,  and  June  30th,  1810,  these  particular  documents  are 
not  often  issued.  With  respect  to  ships  which  have  been 
transferred  abroad,  a  bill  of  sale  is  the  proper  evidence  of 
ownership.  "A  bill  of  sale,"  says  Lord  Stowell,  "is  the 
proper  title  to  which  the  maritime  courts  of  all  countries 
would  look.  It  is  the  universal  instrument  of  the  transfer 
of  ships  in  the  usage  of  all  maritime  countries."  {Pisioye  et 
Puverdy,  Pes  Prises,  tit.  6,  ch.  2,  sec.  4 ;  Bello,  Per  echo  Inter- 
nacional,  pt.  2,  cap.  8,  §  11 ;  Kent,  Com.  on  Am.  Law,  vol.  1, 
p.  130  ;  Wheaton,  On  Captures,  pp.  Qb,  QQ ;  Puer,  On  Insurance, 
vol.  1,  pp.  550,  551 ;  The  Sisters,  5  Roh.  Rep.,  p.  155 ;  The 
Pizzaro,  2  Wheaion  Rep.,^.221 ;  The  Amiable  Isabella,  Q  Whea- 
ton  Rep.,  p.  1 ;  The  Nereide,  9  Cranch.  Rep.,  p.  388.) 

§  20.  There  seems  to  be  some  difference  in  the  laws  of 
different  states,  as  well  as  in  the  decisions  of  their  courts 
and  in  the  opinions  of  their  text-writers,  with  respect  to  the 
character  of  the  documents  requisite  to  prove  the  neutrality 
of  a  vessel,  and  with  respect  to  the  effect  of  those  documents 
even  when  their  genuineness  is  unimpeached.  Bello  is  of 
opinion  that'the  passport,  or  sea-letter,  is  absolutely  indispen- 
sable for  the  security  of  the  vessel.  Article  two  of  the  French 
ordonnance  of  July  26th,  1778,  requires  that  neutral  vessels 
shall  prove  their  neutral  character  by  ''passe-ports,  connaisse- 
menis,  factures  et  oiitres  pieces  de  abord,  Vune  desquelles  au  moins 
constatera  la  propriete  neutre,''  etc.  And  article  six,  of  the  ordon- 
nance of  1861,  says :  "  Seront  encore  de  bonne  prise  les  vaisseaux, 
avec  leur  chargemeni,  dans  lesquels  il  ne  sera  trouve  charies-par- 
ties,  connaissements,  ni  factures.''  Abreu  was  of  opinion,  that 
these  words  were  to  be  taken  collectively,  and  not  distribu- 
tively.  But  this  is  evidently  erroneous,  for  another  provision 
of  the  ordonnance  is  (article  thirteen)  that  no  friendly  or  neu- 
tral vessel  is  to  be  made  prize,  if  the  captain  produces  the 
"  charte-partie,  ou  police  de  chargement,"  which  latter  word 
signifies  the  same  as  connaissement.  Masse  seems  to  think 
that  the  absence  of  a  passport  is  a  necessary  cause  of  confis- 
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cation,  and  that  it  cannot  be  replaced  by  any  other  docu- 
ment. But  Hautefeuille,  Pistoye  et  Duverdy,  and  others,  do 
not  consider  it  as  indispensable,  and  such  has  been  the 
decision  of  the  French  courts.  According  to  English  and 
American  decisions,  the  neutral  character  of  a  vessel  may  be 
sustained  without  her  having  on  board  either  register,  or 
passport ;  although  in  the  absence  of  both,  the  presumption 
would  be  against  her.  Si  a  liquid  ex  solemnihus  deficiat,  cum 
aequitas  pascit,  subveniendum  est.  As  already  stated,  the  pres- 
ence of  all  the  usual  documents  would  not  be  conclusive  in 
her  favor.  {Pistoye  et  Duverdy,  des  Precis,  tit.  6,  ch.  2,  sec.  4 ; 
Masse,  Droit  Commercial,  liv.  2,  tit.  1 ,  §§  342  ;  Hautefeuille, 
Des  Nations  Neutres,  tit,  12 ;  Merlin,  Repertoire,  verb.  Prises 
Maritimes,  §  3 ;  J  breii,  Traite  des  Prises,  pt.  1,  ch.  2,  §  17 ; 
Valin,  Des  Prises,  pp.  55,  bQ ;  Martens,  Des  Amateurs,  §  21 ; 
Dalloz,  Repertoire,  verb.  Prises  Maritimes,  sec.  3.) 

§  21.  As  the  French  decisions  on  this  subject  have  differed, 
in  some  respects,  from  our  own,  we  will  give  a  synopsis  of  a 
few  of  the  most  important.  In  the  case  of  Le  Nisus  c.  Le 
Mansoure  et  Le  Rouge,  it  was  held  that  a  merchant  coasting- 
vessel,  without  documents  aboard,  was  not  good  prize,  where 
not  required  by  the  laws  and  usages  of  its  own  government; 
but,  in  the  Mistick  Grec  c.  La  Junon,  where  such  vessel  was 
armed,  it  was  condemned  as  good  prize.  In  the  case  of 
La  Notre-dame  du  Pilier,  it  was  held  that  the  evidence  of  the 
crew,  as  to  the  hostile  character  of  the  vessel,  must  prevail 
over  the  neutral  character  of  the  papers  found  aboard.  The 
same  decision  was  confirmed  in  Le  Munster  c.  Le  Brave  and 
La  Nancy  c.  L'Enjoleur.  In  La  Saint- Antoine,  et  al.,  c.  L'Au- 
dacieux,  where  the  vessels  were  furnished  with  double  docu- 
ments, French  and  belligerent,  further  evidence  was  resorted 
to,  which  evidence  established  their  hostile  character,  and 
they  were  condemned.  In  La  Molly  c.  L'JEcole,  notwith- 
standing the  neutral  and  regular  character  of  the  documents 
found  aboard,  the  vessel  was  condemned  as  hostile  on  other 
evidence.  In  the  case  of  Le  Winyau  c.  L'Ariege,  regular 
neutral  papers  were  shown,  but  others  showing  the  hostile 
character  of  the  vessel  were  also  found  aboard,  and  she  was 
condemned.  In  the  case  of  Le  Reysiger  c.  Le  Courageux,  two 
neutral  passports  were  found  aboard,  one  for  coasting,  and 
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the  other  for  a  certain  destination  ;  it  being  shown  that  the 
second  was  to  be  used  only  on  the  expiration  of  the  first,  the 
vessel  was  restored.  In  the  case  of  La  Fredricka,  it  was  held, 
that  the  effect  of  documents  was  not  to  be  determined  by 
their  title,  but  by  their  contents,  and  that,  where  the  instruction 
du  projmetoire  to  the  captain  contained  everything  that  the 
charter-party,  invoice,  bill  of  lading  and  manifest,  usually 
contain,  it  would  serve  as  a  substitute  for  them  all.  The 
character  of  the  vessel,  as  friendly  or  neutral,  must,  as  a  gene- 
ral rule,  be  determined  by  the  documents  found  aboard  and 
the  testimony  of  the  captors,  but  in  case  of  French  vessels 
having  similated  enemy  papers  aboard  for  the  purpose  of 
deceiving  the  enemy,  papers  not  on  board  have  been  admitted 
as  evidence  to  exempt  such  vessel  from  confiscation,  as  was 
decided  in  the  cases  of  Le  Censor  c.  L'Miierprise  and  Les 
Deux  Charlottes  c.  Le  Filibustier.  In  the  case  of  Le  Jonge 
Cornells  c.  L'Actif,  et  al,  the  vessel  of  an  ally  was  allowed  to 
prove  her  nationality,  by  documents  not  on  board  at  the  time 
of  capture.  In  the  case  of  the  Swedish  vessel  L'LJlenora,  it 
was  held  that  Lettres  de  franchise  were  a  good  substitute  for 
the  passport ;  and  in  the  case  of  La  Carolina  Wilhelmina  c.  Le 
Drago7ij  it  was  held  that,  in  the  Baltic,  a  certificate  of  owner- 
ship would  serve  the  same  purpose.  In  Le  Christiern-Swerin 
and  Lja  Paix  c.  Le  General- 31oreau,  it  was  held  that  a  neutral 
passport,  to  be  available,  must  be  renewed  as  often  as  the 
vessel  returns  to  ports  of  her  own  country;  but  (in  Le  Quin- 
tus  c.  L'Epervier  and  La  Bagatelle  c.  Le  Basque)  this  rule  does 
not  apply  to  coasting-vessels  or  Levant-traders.  In  the  case 
of  La  Constance  c.  Les  Peux-Amis,  w^here  the  passport  was 
found  to  be  null  and  void,  the  neutrality  of  the  vessel  was 
determined  by  other  documents  found  aboard.  Passports  to 
vessels  absent  from  the  country  at  the  time  of  their  issue,  are 
not,  in  general,  available ;  vide  Le  Haahet  c.  L'Heureux,  Le 
Munster  Doris  c.  Le  Brave,  La  Constance  c.  Les  Deux-Amis, 
La  Famille,  Le  Zenodore  c.  La  Charitas  ;  but  vessels  purchased 
by  one  neutral,  in  the  ports  of  another  neutral  power,  are 
exceptions  to  this  rule,  vide  L' Eng el- Elisabeth  c.  Le  Bon-Or- 
dre,  et  al.,  and  L' Attention  c.  Le  Deucalion ;  other  special  excep- 
tions were  made  in  the  cases  of  La  Notre-dame  de  Bon-Conseil 
c.  Le  Coureur,  and  L'Amiiie  c.  Le  Camus,    A  passport  issued 
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by  a  public  officer  of  a  neutral  state,  residing  in  an  enemy 
country,  he  being  part  owner,  was  held,  in  Le  Wikilladge  c. 
L'Emilie^  to  be  null,  and  the  vessel  a  good  prize.  A  passport 
from  America  to  Africa  and  back,  is  not  available  for  trading 
voyages  between  Africa  and  Europe,  and  a  passport  for  a 
neutral  port  is  not  good  for  an  enemy's  port ;  vide  Le  Fred- 
eric  c.  L'Ariege^  and  L'Ami  de  Boston  c.  La  Bellone.  A  pass- 
port to  a  neutral  vessel  commanded  by  an  enemy  captain  by 
birth,  although  naturalized  a  neutral  after  the  declaration  of 
war,  especially  where  he  had  not  been  domiciled  in  neutral 
country ;  but  where  an  enemy  captain  had  long  resided  in 
the  neutral  country,  he  was  to  be  regarded  as  neutral;  vide 
L'Acteon  c.  Le  Friendship,  L'Arms  c.  La  Mascarde,  and  Le 
Euhy  c.  Le  Baugainville.  Bills  of  lading  signed  by  the  ship- 
pers, but  not  by  the  captain,  are  available  to  prove  the  neu- 
tral character  of  goods,  if  the  captain  has  signed  the  duplicate, 
delivered  to  the  shippers ;  vide  La  Constance  c.  Les  Deux^ 
Amis,  La  Louise-Augiisie  c.  Le  Bonaparte,  and  L'Anna;  it  was^ 
also,  held,  in  the  same  cases,  that  the  want  of  the  captain's 
signature  to  the  duplicates  in  his  own  hands,  was  no  cause  of 
capture,  as  he  could  have  signed  them  at  any  time.  Where 
the  charter-party  does  not  contain  a  manifest  of  the  cargo^ 
the  bills  of  lading  are  necessary  to  prove  its  neutral  charac- 
ter; vide  L'Anna.  Where  there  is  no  particular  bill  of  lading 
for  a  part  of  the  cargo,  but  the  manifest  has  all  the  formali- 
ties required  for  bills  of  lading,  it  is  to  be  regarded  as  a  gene- 
ral bill  of  lading,  and  is  sufficient  to  cover  the  whole  cargo; 
vide  Le  Wilhelm  c.  Le  Juste.  {Pisioye  et  Duverdg,  Les  Prises, 
tit.  6,  ch.  2,  sec.  4 ;  Masse,  Droit  Commercial,  liv.  2,  tit.  1,  ch. 

2,  sec.  3 ;  Merlin,  Repertoire,  verb.  Prises  Maritimes,  §  3,  arts. 

3,  4 ;  Dalloz,  Repertoire,  verb.  Prises  Maritimes,  sec.  3 ;  Pouget, 
Droit  Maritime,  tome  1,  pp.  423,  et  seq.) 

§  22.  Vessels  oi  discovery,  or  of  expeditions  of  exploration 
and  survey,  sent  for  the  examination  of  unknown  seas, 
islands,  and  coasts,  are,  by  general  consent,  exempt  from 
the  contingencies  of  war,  and  therefore  not  liable  to  capture. 
Like  the  sacred  vessel  which  the  Athenians  sent  with  their 
annual  offerings  to  the  temple  of  Delos,  they  are  respected 
by  all  nations,  because  their  labors  are  intended  for  the 
benefit  of  all  mankind.     Thus,  when  Captain  Cook  sailed 
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from  Plymouth,  in  1776,  in  tlie  ship  Besolution,  accompanied 
by  the  Discovery,  M.  de  Sartine,  the  French  minister  of 
marine,  dispatched  a  letter  to  the  admiralties  and  chambers 
of  commerce  throughout  the  kingdom,  to  be  communicated 
to  the  owners  and  captains  of  vessels  cruising  as  privateers 
or  otherwise,  directing  them,  in  case  they  met  at  sea,  to  treat 
him  and  his  vessels  as  neutrals  and  friends,  provided  that  he, 
on  his  side,  abstained  from  all  hostility.  This  praiseworthy 
example  has  since  been  followed  by  all  civilized  powers 
toward  vessels  similarly  employed.  It  is,  however,  usual 
and  proper  for  the  government  sending  out  such  expe- 
ditions, to  give  formal  notice  to  other  powers,  describing 
the  character  and  object  of  the  expedition,  the  number  of 
vessels  employed,  the  nature  of  their  armament,  etc.,  in 
order  that  they  may  issue  the  proper  instructions  to  their 
own  vessels  on  the  high  seas.  Such  expeditions  must  confine 
themselves  most  strictly  to  the  object  in  view;  if  they  commit 
any  act  of  hostility  they  forfeit  their  exemption  from  capture, 
[Emerigon,  Traite  des  Assurances,  ch.  12,  sec.  19 ;  Wilkes,  Nar- 
rative U.  S.  Exjpl.  Exp,,  vol.  1,  p.  xxix;  Paulding,  Instructions 
to  Lieut.  Wilkes,  Aug.  11th,  1838.) 

§  23.  Fishing-boats  have,  also,  as  a  general  rule,  been 
exempted  from  the  efiects  of  hostilities.  As  early  as  1521, 
while  war  was  raging  between  Charles  Y.  and  Francis, 
ambassadors  from  these  two  sovereigns  met  at  Calais,  then 
English,  and  agreed,  that,  whereas  the  herring  fishery  was 
about  to  commence,  the  subjects  of  both  belligerents  engaged 
in  this  pursuit,  should  be  safe  and  unmolested  by  the  other 
party,  and  should  have  leave  to  fish  as  in  time  of  peace.  In 
the  war  of  1800,  the  British  and  French  governments  issued 
formal  instructions  exempting  the  fishing-boats  of  each  other's 
subjects  from  seizure.  This  order  was  subsequently  rescin- 
ded by  the  British  government,  on  the  alleged  ground  that 
some  French  fishing-boats  were  equipped  as  gun  boats,  and 
that  some  French  fishermen,  who  had  been  prisoners  in 
England,  had  violated  their  parole  not  to  serve,  and  had 
gone  to  join  the  French  fieet  at  Brest.  Such  excuses  were 
evidently  mere  pretexts;  and  after  some  angry  discussions 
had  ta,ken  place  on  the  subject,  the  British  restriction  was 
withdrawn,  and  the  freedom  of  fishing  was  again  allowed  on 
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both  sides.  French  writers  consider  this  exemption  as  an 
established  principle  of  the  modern  law  of  war,  and  it  has 
been  so  recognized  in  the  French  courts,  which  have  restored 
such  vessels  when  captured  by  French  cruisers.  {Wildman, 
Law  of  Nations,  p.  152;  Dumont,  Corps  Dip.,  tome  4,  p.  352; 
Martens,  Becueil,  etc.,  tome  6,  pp.  503-515 ;  De  Ciissy,  Droit 
Maritime,  liv.  3,  tit.  3,  §  36;  liv.  2,  ch.  20;  Masse,  Droit  Com- 
mercial^ liv.  2,  tit.  1,  §  333;  Emerigon,  Traite  des  Assurances, 
ch.  12,  sec.  19.) 

§  24.  Some  have  contended  that  the  rule  of  exemption 
ought  to  extend  to  cases  of  shipwreck  on  a  belligerent  coast, 
to  cases  of  forced  refuge  in  a  belligerent  harbor  by  stress  of 
weather,  or  want  of  provisions,  and  even  to  cases  of  entering 
such  ports  from  ignorance  of  the  war.  There  are  exceptional 
cases  where  such  exemption  has  been  granted.  Thus,  when 
the  English  man-of-war  the  Elizabeth  had  been  forced  by 
stress  of  weather,  in  1746,  to  take  refuge  in  the  belligerent 
port  of  Havana,  the  captain  offered  to  surrender  himself  to 
the  Spanish  governor  as  prisoner,  and  his  vessel  as  a  prize, 
but  the  latter  refused  to  take  advantage  of  his  distress  ;  on 
the  contrary,  he  offered  him  every  facility  for  repairing  his 
vessel,  and,  on  leaving,  gave  him  a  safe  conduct  as  far  as  the 
Bermudas.  Again,  in  1780,  an  English  captain  entered  the 
Spanish  port  of  San  Fernando  de  Omoa,  in  Honduras,  with- 
out knowing  that  it  was  belligerent.  The  Spanish  comman- 
dant refused  to  take  advantage  of  his  ignorance,  but  permit- 
ted him  to  provision  his  ship  and  to  sail  unmolested  to  Jama- 
ica. On  the  other  hand,  the  French  squadron  which  entered 
Louisburg,  in  the  Island  of  Cape  Breton,  in  1745,  ignorant 
of  its  hostile  character,  was  captured  as  prizes,  and  its  officers 
and  crews  retained  as  prisoners  of  war.  The  French  captain 
Nalin,  entered  the  port  of  Granada,  in  the  Antilles,  in  the 
war  of  1780,  ignorant  of  its  hostile  character.  He  was  imme- 
diately seized  as  prisoner  of  war,  and  his  vessel  as  a  good 
prize.  In  1799  a  Prussian  vessel.  La  Diana,  forced  to  take 
refuge  in  the  port  of  Dunkirk,  was  restored  by  the  French 
tribunal  on  the  principle  of  res  sacra  miser;  but  in  the  analo- 
gous case  of  Maria  Arendz,  in  1800,  the  court  condemned, 
in  strict  conformity  with  the  French  ordonnances.  A  court 
may  be  compelled  by  a  sense  of  duty  to  condemn  in  suck 
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cases,  but  the  sovereign  power  of  the  state  might  well  exer- 
cise its  sense  of  humanity  and  generosity  by  restoring  even 
after  condemnation.  Notwithstanding  the  plea  raised  by 
French  writers  in  such  cases  that,  "  le  malaheur  opere  de  plein 
droit  une  ireve,''  the  principle  is  neither  admitted  by  the  gene- 
ral law  of  nations  nor  by  the  maritime  ordonnances  of  France. 
{Be  Cussy,  Droit  Maritim.e,  liv.  1,  tit.  3,  §§  33,  34 ;  liv.  2,  ch. 
12 ;  Pisioye  ei  Duverdy,  Des  Prises,  tit.  9,  ch.  2,  sec.  2 ;  Ordon- 
nance  de  1681 ;  Ordonnance  de  1696,  May  12th ;  Reglement  de 
1778,  July  26th,  arts.  14,  15 ;  Arrete,  de  de  1800,  March  27th, 
arts.  19,  20.) 
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{ 1.  Property  of  subjects  8.nd  allies  engaged  in  trade  with  the  enemy  liable  to 
confiscation  —  §2.  Exceptions  —  §3.  Rule  rigorously  enforced  —  §4.  Cases 
of  attempt  to  evade  it — §5.  Withdrawal  from  enemy's  country  at  begin- 
ning of  war  —  §  6,  Distinction  between  cases  of  domicil  and  mere  residence 

—  §7.  Necessity  of  a  license  discussed  —  g  8.  Decisions  in  the  United  States 

—  ^9.  Where  order  of  shipment  cannot  be  countermanded — g  10.  Good 
faith  or  mistake  no  defense  —  §  11.  Different  kinds  of  trade  —  ^12.  Vessels 
liable  to  capture  during  continuous  voyage  —  §  13.  When  offense  is  com- 
pleted—  ^  14.  Share  of  partner  in  neutral  house —  §  15.  Transfer  of  ships 

—  §16.  Regularity  of  papers  not  conclusive  —  §  17.  Trade  by  resident  or 
domiciled  stranger  —  ^  18.  Distinction  between  native  subject  and  domi- 
ciled stranger —  §  19.  Effect  of  acceptance  of  a  license  from  the  enemy  — 
§20.  Possessions  and  colonies  of  the  enemy  —  §  21.  Rule  of  insurance. 

§  1.  It  may  be  stated,  as  a  general  proposition,  that  the 
property  of  a  subject  found  engaged  in  trade  or  intercourse 
with  the  ports,  territories,  or  subjects  of  a  public  enemy,  is 
liable  to  confiscation.  This  rule  is  not  founded  on  any  pecu- 
liar criminality  in  the  intentions  of  the  party,  or  on  any 
direct  loss  or  injury  resulting  to  the  state,  but  is  the  neces- 
sary consequence  of  a  state  of  war,  which  places  the  citizens 
or  subjects  of  the  belligerent  states  in  hostility  to  each  other, 
and  prohibits  all  intercourse  between  them.     The  protection 
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of  the  interests  and  welfare  of  the  state,  makes  the  applica- 
tion of  this  rule  especially  necessary  to  the  merchant  and  tra- 
der, who,  under  the  temptations  of  an  unlimited  intercourse 
with  the  enemy,  by  artifice  or  fraud,  or  from  motives  of 
cupidity,  might  be  led  to  sacrifice  those  interests.  The  same 
rule  is  applicable  to  the  subjects  of  an  ally.  Where  two  or 
more  states  are  allied  in  a  war,  the  relations  of  the  subjects 
of  the  ally  toward  the  common  enemy,  are  precisely  the  same 
as  those  of  the  subjects  of  the  principal  belligerent.  In  this 
respect,  there  is  no  distinction  between  the  two ;  and  if  the 
courts  of  their  own  country  do  not  enforce  the  rights  and 
duties  of  war,  those  of  the  principal  or  co-belligerent  may  do 
so,  for  the  tribunals  of  all  have  an  equal  right  to  enforce  the 
laws  of  war,  and  to  punish  any  infractions,  whether  com- 
mitted by  the  subjects  of  their  own  government,  or  of  that 
of  an  ally.  As  neither  of  the  allies  in  a  common  war  can 
relax  in  favor  of  its  own  subjects,  without  the  consent  of  its 
co-belligerent,  the  general  rule  which  prohibits  all  commer- 
cial intercourse  with  the  common  enemy,  it  is  held  that  the 
subjects  of  one  state  cannot  plead  in  the  prize  courts  of  its 
ally,  the  permission  of  their  own  sovereign  to  engage  in  such 
prohibited  trade,  and  that  such  permission  will  not  exempt 
from  condemnation,  the  property  so  employed.  This  rule 
seems  to  be  founded  on  good  and  substantial  reasons.  We 
quote  the  remarks  of  Sir  William  Scott  on  this  point.  "  It 
is  of  no  importance,"  he  says,  "to  other  nations,  how  much 
a  single  belligerent  chooses  to  weaken  and  dilute  his  own 
rights.  But  it  is  otherwise,  when  allied  nations  are  pursuing 
a  common  cause  against  a  common  enemy.  Between  them, 
it  must  be  taken  as  an  implied,  if  not  an  express  contract, 
that  one  state  shall  not  do  anything  to  defeat  the  general 
object.  If  one  state  permits  its  subjects  to  carry  on  an  inter- 
rupted trade  with  the  enemy,  the  consequence  may  be  that 
it  will  supply  that  aid  and  comfort  to  the  enemy,  especially 
if  it  is  an  enemy  depending  very  materially  on  the  resources 
of  foreign  commerce,  which  may  be  very  injurious  to  the 
prosecution  of  the  common  cause,  and  the  interests  of  its 
ally."  He  therefore  concludes,  that  it  is  not  enough  to  say 
that  one  state  has  given  its  permission,  but  that  it  should  also 
appear  that  the  trade  has  the  allowance  of  the  confederate 
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state,  or  that  it  can,  in  no  manner,  interfere  with  the  common 
operations.  [Manning,  Law  of  Nations,  p.  122  ;  Chitty,  Law 
of  Nations,  pp.  276,  27T ;  Bynkershoek,  Quaest.  Jut,  Pub.,  lib. 
1,  caps.  9  and  15  ;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  1,  §§ 
13,  14 ;  PMlUmore,  On  Int.  Law,  vol.  3,  §§  69,  et  seq. ;  Heff- 
ier,  Droit  International,  §  123 ;  Duer,  On  Insurance,  vol.  1,  pp. 
555,  579 ;  The  Neptunus,  6  Bob.  Bep.,  p.  406 ;  The  Noyade, 
4  Bob.  Bep.,  p.  251;  The  Eenigheid,  1  Bob.  Bep.,  p.  210 ;  The 
Hoop,  Bob  Bep.,  p.  200 ;  2he  Jonge  Pieter,  4  Bob.  Bep.,  p.  79 ; 
The  Julia,  1  Gallis.  Bep.,  pp.  601-603 ;  The  Bapid,  8  Cranch. 
Bep.,  p.  155.) 

§  2.  There  are  but  two  exceptions  to  this  general  rule  inter- 
dicting trade  with  the  enemy :  First,  the  mere  exercise  of 
the  rights  of  humanity,  and,  second,  the  trade  sanctioned  by 
the  license  or  authority  of  the  government.     The  first  of 
these  exceptions  would  permit  intercourse  with  the  enemy, 
to  such  a  limited  extent,  and  of  so  rare  an  occurrence,  as  to 
require  no  particular  discussion ;  the  second,  results  from  the 
fact,  that  on  certain  occasions  it  is  highly  expedient  for  the 
state  to  permit  an  intercourse  with  the  enemy,  by  commerce 
or  otherwise ;  but  the  state  alone,  and  not  individuals,  must 
determine  when  it  shall  be  permitted,  and  under  what  regu- 
lations.    Without  such  direct  permission   of  the  state,  no 
commercial  intercourse  with  the  enemy  is  allowed  to  subsist. 
(^Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  1,  §  13;  Duer,  On  Insu- 
rance, vol.  1,  p.  556;  The  Hoop,  1  Bob.  Bep.,  pp.  199,  200 ;  Man- 
ning, Law  of  Nations,  p.  123  ;  Betlo,  Derecho  Inter nacional,  pt. 
2,  cap.  2,  §  3 ;  Heffter,  Droit  International,  §  123 ;    Wildman, 
Int.  Law,  vol.  2,  p.  245 ;  Jacobsen,  Seerecht,  §§  719-731 ;  PMl- 
Umore, On  Int.  Law,  vol.  3,  §  75.) 

§  3.  The  rule  which  prohibits  every  form  of  commercial 
intercourse  or  trade  with  the  enemy,  whether  by  the  subjects 
of  the  belligerent  or  of  his  allies,  is  enforced  in  courts  of 
prize  with  a  stern  and  inflexible  rigor.  "  I^o  motives  of  com- 
passion or  indulgence,"  says  Mr.  Duer,  "prompted  by  the 
hardship  of  the  particular  case,  nor  any  views  of  public 
utility,  derived  from  the  innocent  or  beneficial  nature  of  the 
particular  traffic,  are  ever  allowed  to  suspend  or  mitigate  its 
application.     Such  considerations  are  not  regarded  as  legal 
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distinctions  that  can  operate  to  create  an  exception  from  tlie 
general  rule.  They  may  influence  properly  the  discretion  of 
the  executive  power,  hut  must  he  rejected  hy  the  judicial 
conscience."  ]N'o  matter  how,  or  under  what  circumstances, 
such  trade  may  be  carried  on,  or  attempted,  (with  the  single 
exception  already  mentioned,)  the  same  penalty  of  confisca- 
tion will  attach.  It,  therefore,  is  not  necessary  that  the  ship 
in  which  the  goods,  engaged  in  such  illegal  traffic,  are  trans- 
ported, should  also  belong  to  a  subject  of  the  belligerent 
whose  rights  are  violated.  The  vessel  may  be  neutral,  but 
the  neutrality  of  the  flag,  where  the  traffic  is  illegal,  will 
afibrd  no  more  protection  to  the  goods  of  a  subject  than  to 
those  of  an  enemy.  It  is  by  means  of  neutral  vessels  that 
such  illegal  traffic  is  usually  carried  on,  as  appears  in  most 
cases  in  which  condemnation  has  been  pronounced.  Any 
attempt  by  a  subject  to  import  goods  from  the  enemy's  coun- 
try, without  the  license  of  his  own  government,  is  a  violation 
of  duty  on  his  part,  and  involves  his  property  so  employed, 
in  the  penalty  of  confiscation.  It  is  not  necessary  that  these 
goods  should  be  the  fruits  of  any  purchase,  barter,  contract, 
or  negotiation,  in  the  enemy's  country  after  hostilities  had 
commenced.  The  sailing  of  the  vessel  with  the  goods  on 
board  after  the  party  had  a  knowledge  of  the  war,  completes 
the  offense,  stamps  the  cargo  with  an  illegal  character,  and 
subjects  it,  during  its  transportation,  to  a  rightful  seizure. 
The  propriety  of  strictly  adhering  to  this  rule  is  vindicated 
by  Judge  Story,  with  his  usual  ability,  in  the  case  of  The 
Bapid,  Avhere  the  question  is  fully  discussed.  (Duer,  On 
Insurance,  vol.  1,  pp.  556-559 ;  The  Lady  Jane,  cited  1  Bob, 
Bep.,  p.  202 ;  The  William,  cited  1  Bob.  Bep.,  p.  214 ;  The  Juf- 
from  Louisa  Margareiha,  cited  1  Bob.  Bep.,  p.  202;  The  St. 
Philip,  cited  8  Term  Bep.,  p.  556  ;  Eenigheid,  cited  1  Bob.  Bep., 
p.  210  ;  The  Fortuna,  cited  1  Bob.  Bep.,  p.  211 ;  The  Mary,  1 
Gallis.  Bep.,  p.  620 ;  The  Bapid,  1  Gallis.  Bep.,  p.  295 ;  9 
Cranch.  Bep.,  p.  132  ;  The  Alexander,  8  Cranch.  Bep.,  p.  159; 
Heffter,  Droit  International;  Wildman,  Int.  Law,  vol.  2,  p.  245; 
Mu,  Volkerseerecht,  §  263.) 

§  4.  [N'umerous  attempts  have  been  made  to  evade  this  rule 
by  allegations  of  special  exceptions.  In  cases  of  this  kind  it 
has  been  alleged  that  the  property  in  the  specific  goods  was 
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acquired  before  the  war,  as  in  the  cases  of  The  Louisa  Mar- 
garetha  and  The  Bapid,  or  that  the  goods  were  actually  ship- 
ped as  well  as  purchased  before  hostilities  commenced,  as  in 
the  cases  of  The  JSenigherd,  The  Fortuna,  and  The  Mary  ;  or 
that  the  ship  on  which  the  goods  were  found  had  been  forci- 
bly detained,  as  in  the  case  of  The  Alexander ;  or  that  the 
goods  were  the  produce  of  funds  in  the  enemy's  country 
which  the  party  had  no  other  means  of  withdrawing,  as  in 
the  cases  of  The  Lady  Jane^  The  William,  and  The  Rapid. 
It  was  once  decided  by  the  English  court  of  common  pleas, 
that  goods  might  be  lawfully  exported  from  an  enemy's  coun- 
try, although  purchased  during  the  war,  where  the  sole  object 
of  the  purchase  was  to  enable  the  parties  to  remit  to  their 
own  country  their  funds  and  effects,  which  were  in  the  enemy's 
country  when  the  war  was  declared ;  but  this  exception  was 
subsequently  overruled  by  the  court  of  the  king's  bench. 
{Buer,  On  Insurance,  vol.  1,  pp.  467, 468,  560 ;  Fotis  v.  Bell,  8 
Term.  Hep.,  p.  548 ;  Bell  v.  Gilson,  1  Bos.  and  Pul.  Bep.,  p. 
345 ;  The  Juffrow  Louisa  Margareiha,  cited  1  Boh.  Bep.,  p.  203  ; 
The  Bapid,  1  Gallis.  Bep.,  p.  295 ;  9  Cranch.  Bep.,  p.  132;  The 
Eenigheid,  1  Boh.  Bep.,  p.  210,  cited;  The  Fortuna,  1  Boh. 
Bep.,  p.  211,  cited;  The  Mary,  1  Gallis.  Bep.,  ^.  ^20',  The 
Alexander,  8  Cranch.  Bep.,  p.  169 ;  The  Lady  Jane,  1  Boh.  Bep., 
p.  202 ;  The  William,  1  Boh.  Bep.,  p.  214,  cited.) 

§  5.  Yattel  and  Burlamaqui  concur  in  the  doctrine,  that 
both  justice  and  humanity  require  that  persons  who  are  sur- 
prised by  a  war  in  an  enemy's  country,  should  have  a  rea- 
sonable time  to  withdraw  their  persons  and  effects,  and 
ought  not  to  be  treated  as  enemies,  unless  their  departure 
should  be  unreasonably  delayed.  This  view  is  countenanced 
by  several  eminent  writers  on  public  law,  and  the  language 
of  Sir  William  Scott,  on  several  occasions,  seems  to  justify 
the  conclusion  that  a  distinction  in  favor  of  persons  thus  cir- 
cumstanced would  be  admitted  in  the  English  admiralty. 
"It  seems  a  necessary  deduction,"  says  Mr.  Duer,  "from 
these  views,  that,  in  the  judgment  of  these  writers,  the 
property  of  persons  thus  withdrawing  themselves  from  the 
enemy's  country,  would,  in  the  course  of  transportation,  be 
entitled  to  the  protection  of  their  own  government ;  since, 
otherwise,  the  very  object  of  the  lenity  exercised   toward 
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them  might  be  defeated,  and  that,  which  was  granted  as  a 
favor,  would  be  converted  into  a  snare.  If  the  peculiar 
hardships  of  confiscating  the  property  of  persons  thus  cir- 
cumstanced, should  induce  even  the  hostile  government  to 
relax,  for  their  benefit,  the  ordinary  rules  of  war,  it  is  evident, 
that  the  same  consideration  addresses  itself  still  more  directly, 
and  with  greater  power,  to  the  justice  of  their  own  govern- 
ment. It  would,  indeed,  be  a  strange  assertion,  that  the 
very  property,  which  the  enemy  is  bound  to  release,  their 
own  government  can  be  justified  in  siezing  and  condemning, 
*  *  *  To  protect  its  subjects  who  retain  their  allegiance, 
is  the  moral  obligation  that  rests  upon  every  government, 
and  where  the  acts  for  which  the  protection  is  sought  are  not 
merely  innocent,  but  meritorious,  the  obligation  presses  with 
a  peculiar  force.  To  confiscate  the  property  of  subjects,  in 
the  act  of  returning  to  their  allegiance,  is  the  extreme  of 
injustice,  as  well  as  of  impolicy.  It  is  to  punish  those  whom 
their  country  should  desire  to  reward."  (Phillimore,  On  Int. 
Law,  vol.  3,  §  75 ;  Duer,  On  Insurance,  vol.  1,  pp.  561-563 ; 
Wheaion,  Elem.  Int.  Law,  pt.  4,  ch.  1,  §  17  ;  Vattel,  Droit  des 
Gens,  liv.  2,  ch.  18,  §  344 ;  liv.  3,  ch.  4,  §  63 ;  ch.  5,  §§  73,  77; 
Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  7 ; 
Brown  v.  The  TJ.  S.,  8  Cranch.  Rep.,  p.  125 ;  Heffter,  Droit 
International,  §  126 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1, 
cap.  10 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  2,  §  2.) 

§  6.  A  distinction  must  be  here  noticed  between  the  pro- 
perty of  a  citizen  resident  in  a  foreign  country,  and  that  of 
one  domiciled  in  the  belligerent  state.  The  property  of  a 
citizen  domiciled  in  a  foreign  country,  when  that  country 
becomes  involved  in  a  war  with  that  of  his  allegiance,  is  at 
once  liable  to  be  condemned  as  that  of  an  enemy.  But  that 
of  a  citizen  simply  resident  in  the  belligerent  state,  if  con- 
demned on  his  attempt  to  withdraw  it  from  the  enemy's 
country,  must  be  condemned  as  that  of  a  citizen  engaged  in 
an  unlawful  trade  with  the  enemy.  The  supreme  court  of  the 
United  States  have  decided  that  the  property  of  American 
citizens  domiciled  in  an  enemy's  country,  although  shipped 
before  a  knowledge  of  the  war,  was,  by  that  event,  irredeem- 
ably stamped  with  a  hostile  character,  and  the  goods  were 
condemned  as  a  lawful  prize.     But  the  case  of  a  citizen, 
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merely  resident  in  the  enemy's  country,  presents  a  very  dif- 
ferent question.  {Duer,  On  Insurance^  vol.  1,  pp.  503,  563 ; 
Phillips,  On  Insurance,  vol.  1,  p.  84;  Wheaion,  Mem.  Int. 
Law,  pt.  4,  eh.  1,  §  17 ;  The  Venus,  8  Cranch.  Bep.,  p.  253 ; 
The  Si.  Lawrence,  9  Cranch.  Bep.,  p.  121;  Amory  v.  McGre- 
gor, 15  Johns.  Bep.,  p. 24.) 

§  7.  If  it  be  admitted  that  it  is  the  duty  of  a  government  to 
facilitate  the  withdrawal  of  its  own  citizens  and  their  prop- 
erty from  an  enemy's  country,  the  question  next  to  be  con- 
sidered is,  the  propriety  of  requiring  the  citizens  to  procure 
a  license  from  their  own  government  for  the  transporta- 
tion of  such  property.  On  this  question  Mr.  Duer  remarks : 
"It  is,  doubtless,  right  and  necessary  that  a  merchant,  not 
resident  in  an  enemy's  country,  who  desires,  at  the  com- 
mencement of  a  war,  to  withdraw  his  property  and  effects, 
should  obtain  a  license  from  his  own  government.  He  is 
guilty,  otherwise,  of  a  voluntary  trading.  The  good  faith  of 
a  person  who  has  the  power  to  apply  for  a  license,  and  neg- 
lects the  duty,  is  liable  to  just  suspicions ;  and  the  express 
permission  of  the  government  is,  in  such  cases,  the  only  ade- 
quate security  against  abuse  and  fraud.  But  the  propriety 
of  requiring  a  person,  who  is  seeking  to  escape  from  a  hos- 
tile country,  to  continue  a  residence  that  exposes  his  person 
to  imprisonment,  and  his  property  to  seizure,  until  a  license 
from  his  own  government  can  be  obtained,  so  far  from  being 
evident,  can,  by  no  means,  be  admitted.  His  ability  to 
return  —  to  save  himself  and  his  property  —  may  depend 
upon  measures,  that,  to  be  effectual,  must  be  immediate  ;  and 
the  necessary  delay  in  procuring  a  license  would  operate,  in 
most  cases,  to  defeat  the  execution  of  the  design."  Mr.  Duer, 
therefore,  adopts  the  conclusion  that  a  license  is  not  in  all 
cases  necessary,  and  "  that  the  property  of  subjects  with- 
drawing themselves,  in  good  faith,  from  a  hostile  country, 
within  a  reasonable  time  after  knowledge  of  the  war,  is  not 
stamped  with  the  illegal  character  of  a  trading  with  the 
enemy;  but  is  to  be  considered,  by  a  just  exception  from  the 
general  rule,  as  exempt  from  confiscation.  Such  would  be 
the  probable  decision  of  the  question  in  the  English  courts  of 
prize ;  nor  is  it  by  any  means  certain  that  an  opposite  deter- 
mination would  be  made  in  those  of  the  United  States.    The 
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exact  question  lias  not  yet  been  determined  by  the  supreme 
tribunal ;  nor  is  its  decision  involved  as  a  necessary  conse- 
quence in  the  cases  that  have  hitherto  occurred."  {Duer,  On 
Insurance,  vol.  1,  pp.  564:-566  ;  The  Madonna  delld  Grade,  4 
jRob.  Hep.,  p.  198 ;  The  St.  Lawrence,  9  Cranch  Hep.,  p.  121 ; 
Armory  v.  McGregor,  15  Johns.  Rep.,  p.  24 ;  Phillips,  On  Insu- 
surance,  vol.  1,  p.  84.) 

§  8.  The  language  of  Mr.  Justice  Story,  in  the  cases  of 
The  Rapid  and  The  Mary,  in  the  circuit  court,  amounts  to  a 
clear  denial  of  the  existence  of  the  right  in  question,  under 
any  circumstances ;  although  in  the  case  of  The  Si.  Lawreyice, 
subsequently  decided  in  the  supreme  court,  vi^here  the  opin- 
ion of  the  court  was  given  by  the  same  distinguished  judge, 
any  direct  decision  of  this  question  v^as  studiously  avoided, 
and  that  case  was  decided  on  the  ground  that  the  property 
had  not  been  withdrawn  from  the  enemy's  country  ivithin  rea- 
sonable time  after  the  knowledge  of  the  war.  This  exact  ques- 
tion, as  already  remarked,  has  never  been  determined  by  the 
supreme  court  of  the  United  States,  nor  is  its  decision  in- 
volved, as  a  necessary  consequence,  in  the  cases  which  have 
been  adjudicated  before  that  tribunal.  In  a  case  decided  in 
the  supreme  court  of  the  State  of  J^ew  York,  it  was  held  that 
a  citizen  of  one  belligerent  may  withdraw  his  property  from 
the  country  of  the  other  belligerent,  provided  he  does  it 
within  a  reasonable  time  after  the  declaration  of  the  war,  and 
does  not  himself  go  to  the  enemy's  country  for  that  purpose. 
In  delivering  the  opinion  of  the  court  in  this  case,  {Amory  v. 
McGregor,)  Chief  Justice  Thompson  remarks,  that,  from  the 
guarded  and  cautious  manner  in  which  the  supreme  court  of 
the  United  States  had  reserved  itself  upon  this  particular 
question,  there  was  reason  to  conclude  that  when  it  should 
be  distinctly  presented,  it  would  be  considered  as  not  coming 
within  the  policy  of  the  rule  that  renders  all  trading  or  inter- 
course with  the  enemy  illegal.  {Duer,  On  Insurance,  vol.  1,  p. 
566,  note ;  Phillips,  On  Insurance,  vol.  1,  p.  84 ;  The  Rapid, 
1  Gallis.  Rep.,  p.  304 ;  The  Mary,  1  Gallis.  Rep.,  p.  621 ;  The 
St.  Lawrence,  9  Cranch  Rep.,  p.  121;  Amory  v.  McGregor,  15 
Johns.  Rep.,  p.  24 ;  Rush,  Opinions  U.  S.  Aify  Gent.,  vol.  1, 
p.  175.) 
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§  9.  The  only  well-established  exception  to  the  rule  which 
confiscates  all  goods  imported  from  the  enemy's  country, 
during  the  war,  is  where  it  is  shown  that  the  goods  were 
purchased  under  an  order  given  previous  to  the  commence- 
ment of  hostilities,  and  that  it  was  not  in  the  power  of  the 
owner,  by  any  dilligence,  to  countermand  the  order  in  time  to 
prevent  the  shipment.  It  must,  however,  be  clearly  shown 
that  all  possible  dilligence  was  used,  after  the  first  notice  of 
hostilities,  to  countermand  the  voyage.  (JDuer,  On  Insurance, 
vol.  1,  p.  560;  The  Juffrow  Cathaiina,  5  Bob.  Hep.,  p.  141; 
The  Fortuna  1  Roh,  Rejp.,  p.  211;  The  Freeden,  1  Bob.  Bep., 
p.  212 ;   The  Madonna  delld  Grade,  4  Bob.  Bep.,  p.  195.) 

§  10.  The  good  faith  or  mistake  of  the  party,  affords  no 
protection  to  the  ship  or  goods  engaged  in  illegal  trade  with 
an  enemy.  The  entire  absence  of  any  intention  to  violate 
the  law,  no  matter  how  perfect  the  innocence  of  the  intent 
may  have  been,  nor  whether  the  act  resulted  from  mistake 
or  ignorance,  cannot  avert  the  penalty  of  confiscation.  In 
the  celebrated  case  of  The  Hoop,  decided  by  Sir  William 
Scott,  the  goods  had  been  imported  from  an  enemy's  country 
with  the  express  sanction  of  the  commissioners  of  the  cus- 
toms, under  an  erroneous  interpretation  of  a  special  provision 
of  an  act  of  parliament;  but,  while  admitting  and  lamenting 
the  hardship  of  the  case,  the  judge  felt  himself  compelled  to 
pronounce  a  condemnation.  He  referred,  in  his  opinion,  to 
numerous  cases  where  the  Lords  of  appeal  had  rigorously 
enforced  the  rule,  notwithstanding  the  strongest  mitigating 
circumstances.  {JDuer,  On  lusurance,  vol.  1,  p.  567 ;  Kent, 
Com.  on  Am.  Law,  vol.  1,  p.  6S ;  The  Hoop,  1  Bob.  Bep.,  p. 
196 ;  The  Charlotte,  1  Lod.  Bep.,  p.  387  ;  The  Angelique,  3  Bob. 
Bep.,  app.  9 ;  The  Nelly,  1  Bob.  Bep.,  p.  219,  note ;  The 
Franklin,  6  Bob.  Bep.,  p.  127 ;  The  Noyade,  4  Bob.  Bep.,  p. 
251 ;  The  Joseph,  1  Gallis.  Bep.,  p.  545 ;  8  Cranch.  Bep.,  p. 
451 ;  Griswald  v.  Waddington,  16  Johns.  Bep.,  p.  438 ;  Scolejield 
V.  Eiehelberger,  7  Peters,  Bep.,  p.  586.) 

§  11.  The  ulterior  destination  of  the  goods  determines  the 
character  of  the  trade,  no  matter  how  circuitous  the  route  by 
which  they  are  to  reach  that  destination.  Even  where  the 
ship  in  which  the  goods  are  embarked  is  destined  to  a  neu- 
tral port,  and  the  goods  are  there  to  be  unladen,  yet,  if  they 
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are  to  be  transported  thence,  whatever  may  be  the  mode  of 
conveyance,  to  an  enemy's  port  or  territory,  they  fall  within 
the  interdiction  and  penalty  of  the  law.  The  converse  of 
this  is  also  undoubtedly  true ;  that  is,  trade /rom  an  enemy's 
country,  through  a  neutral  port,  is  unlawful,  and  the  goods 
so  shipped  through  a  neutral  territory,  even  though  they 
may  be  unladen  and  transhipped,  are  liable  to  condemnation. 
It  is  an  attempt  to  carry  on  trade  with  the  enemy,  by  the 
circuitous  route  of  a  neutral  port,  and  thus  evade  the  penalty 
of  the  law.  But  the  law  will  not  countenance  any  such 
attempts  to  violate  its  principles  by  a  resort  to  the  shelter  of 
neutral  territory;  any  such  voyage  is  illegal  at  its  inception, 
and  the  goods  shipped  are  liable  to  seizure  at  the  instant  it 
commences.  A  coasting,  or  colonial  trade,  limited  to  the 
ports  of  the  enemy,  so  far  from  meriting  any  indulgence,  is 
regarded  as  peculiarly  noxious,  and  the  ship  and  goods  so 
employed,  with  a  knowledge  of  the  war,  cannot  escape  the 
penalty  of  condemnation.  "The  conduct  of  the  citizen," 
says  Duer,  "who  thus  incorporates  himself  w^ith  the  com- 
merce and  interests  of  the  enemy,  admits  of  no  palliation  or 
excuse ;  it  is  not  simply  blameable,  but  highly  criminal." 
{Kent,  Com.  on  Am.  Lmo,  vol.  1,  p.  81;  Wheaton,  Elem.  Int. 
Law,  pt.  4,  ch.  1,  §  17 ;  Duer,  On  Insurance,  vol.  1,  pp.  569, 
570;  The  Diana,  2  Gallis.  Rep.,  p.  98;  The  Wellington,  2  Gallis. 
Rep.,  p.  103;  The  Jonge  Fieter,  4  Rob.  Rep.,  p.  79 ;  Wildman, 
Int.  Laio,  vol.  2,  p.  20.) 

§  12.  A  vessel  engaged  in  unlawful  trade  with  the  enemy 
is  liable  to  capture  and  condemnation  at  any  time  during  the 
voyage,  in  which  the  offense  is  committed,  but  not  after  the 
voyage  is  completed.  If,  however,  the  voyage  is  continuous 
and  entire,  although  consisting  of  separable  parts,  she  is 
liable  to  capture  while  any  portion  of  it  remains  to  be  per- 
formed, even  w^here  the  part  in  which  the  offense  was  com- 
mitted has  been  completed.  This  point  has  been  fully 
discussed  and  decided  in  the  supreme  court  of  the  United 
States.  [Wildman,  Int.  Law,  vo].  2,  pp.  20,  23;  Duer,  On 
Insurance,  vol.  1,  pp.  570,  571;  The  Joseph,  Cranch.  Rep.,  pp. 
454,  455.) 

§  13.  Actual  trading  with  the  enemy  is  not  necessary  to 
subject  a  ship  or  goods  to  confiscation.     It  is  sufficient,  as  a 


506  International  Law, 

general  rule,  that  they  are  engaged  in  a  voyage  with  that 
design,  in  order  to  complete  the  offense  and  to  incur  the 
penalty.  So  also  a  ship  belonging  to  a  subject,  and  pro- 
ceeding to  an  enemy's  port  in  ballast,  with  no  positive 
intention  of  procuring  a  cargo,  or  returning  therefrom 
without  any  cargo,  would  be  liable  to  capture  both  on  her 
outward  and  return  vo^^age.  It  would  be  in  vain  to  allege 
that  there  was  no  act  or  intention  of  trading.  But  the  mere 
intention  to  trade  with  the  enemy  is  not  punishable,  if  at 
the  time  of  capture  the  execution  of  the  intent  is  no  longer 
practicable.  Where,  from  fortuitous  circumstances,  whether 
known  or  unknown  to  the  parties,  the  execution  of  the 
design  can  no  longer  be  effected,  the  intent  does  not  con- 
stitute the  crime,  for  no  crime  could  be  committed.  A 
criminal  intent  is  never  punishable,  if,  before  the  design  can 
be  executed,  its  execution  becomes  impossible.  Thus,  a  British 
ship  bound  to  a  West  India  island  —  an  enemy's  country — 
but  captured  after  the  island  had,  in  fact,  surrendered  to  the 
British  forces,  was  restored  by  Sir  William  Scott.  That  par- 
ticular case,  however,  was  distinguished  from  the  general 
rule  as  laid  down  by  Duer,  which  requires  the  full  sanction 
of  judicial  decisions.  {Wildman,  Int.  Laio,  vol.  2,  p.  22; 
Duer,  On  Insurance,  vol.  1,  pp.  571,  572,  628 ;  The  Abby,  5 
Bob.  Rep.,  p.  251;  The  Imma,  3  Rob.  Rep.,  p.  167;  The 
Liseite,  6  Rob.  Rep.,  p.  387 ;  The  Trende  Sosire,  6  Rob.  Rep., 
p.  390,  in  notes;    The  Joseph,  8  Cranch.  Rep.,  p.  454.) 

§  14.  Where  the  property  seized  for  illegal  trafic  with  the 
enemy,  belongs  to  a  house  of  trade,  established  in  a  neutral 
country,  but  of  which  one  of  the  partners  is  a  resident  sub- 
ject of  the  belligerent  country,  his  share,  notwithstanding  the 
neutrality  of  the  house,  is  condemned.  The  rule  is  equally 
applicable,  even  where  the  belligerent  party  is  strictly  dor- 
mant, and  takes  no  part  whatever  in  the  direction  and  man- 
agement of  the  affairs  of  such  trading  house.  If  he  is  a  party 
interested  in  the  property  so  contaminated,  he  must  suffer 
the  penalty  of  the  offense.  He  cannot  engage  as  a  partner 
in  a  transaction  in  which  he  could  not  lawfully  engage,  if 
alone.  ( Wildman,  Int.  Law,  vol.  2,  p.  21 ;  Duer,  On  Insu- 
rance, vol.  1,  p.  573;  The  Franklin,  6  Rob.  Rep.,  p.  127; 
Ihe  Fortuna,  cited  1  Rob.  Rep.,  p.  211.) 
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§15.  Courts  of  prize  regard  witli  extreme  suspicion  and 
jealousy,  the  transfer  of  ships  from  subjects  to  neutrals,  during 
the  war.  If  such  a  ship  is  subsequently  employed  in  a  trade 
with  the  enemy,  very  slight  indicia  of  fraud  would  cause  her 
condemnation.  Thus,  an  English  vessel,  asserted  to  have 
been  sold  to  a  neutral,  after  hostilities  had  been  commenced 
between  England  and  Holland,  was  captured  while  engaged 
in  trade  between  Guernsey  and  Amsterdam,  under  the  com- 
mand of  her  former  master,  who  had  also  been  the  owner, 
and  it  was  held  by  Sir  William  Scott,  that  the  transfer  was 
colorable  and  void,  and  he  condemned  both  ship  and  cargo. 
If,  however,  the  transfer  be  bona  Jide,  and  the  vessel  becomes 
neutral  property,  it  may  be  employed  in  all  trade,  in  which, 
neutrals  may  lawfully  engage.  ( Wildman,  Int.  Law,  vol.  2, 
p.  83 ;  Buer,  On  Insurance,  vol.  1,  pp.  446-448,  573,  574 ;  The 
Omnibus,  6  Rob.  Rejp.,  p.  71 ;  The  Odin,  1  Rob.  Rep.,  pp.  252, 
253.) 

§  16.  Regularity  of  papers,  in  such  cases,  are  not  conclu- 
sive evidence  of  ownership  ;  for,  as  remarked  by  Sir  William 
Scott,  in  the  case  of  The  Odin,  where  there  is  an  intention  to 
deceive,  the  regularity  of  the  paper  documents  is  a  necessary 
part  of  the  apparatus  and  machinery  of  the  fraud.  Although 
regular  documents,  if  duly  verified  and  supported,  are  pre- 
sumptive evidence,  yet,  if  the  circumstances  and  facts  of  the 
case  lead  justly  to  the  conclusion  that  these  papers,  however 
formal,  are  themselves  false,  the  court  will  not  be  bound  by 
them'.  Where  the  papers  say  one  thing,  and  the  facts  of  the 
case  another,  the  court  will  exercise  a  sound  judgment  as  to 
which  the  preponderance  is  due.  It  has  already  been  stated, 
that  although  a  vessel  be  documented  as  a  neutral  vessel,  it 
will  not  be  protected  by  its  documents,  if  the  domicil  of  its 
owner  is  hostile.  A  government  may  grant  the  privilege  of 
a  national  character  to  vessels  for  the  purpose  of  its  own  navi- 
gation, but  cannot  change  its  national  character,  to  the  pre- 
judice of  third  parties.  Consequently,  if  the  real  owner  of 
the  vessel  engaged  in  trade  with  the  enemy,  be  a  subject  of 
one  of  the  belligerents,  its  apparent  neutral  character  will 
not  save  it  from  condemnation.  (Wildman,  Int.  Law,  vol.  2, 
p.  83 ;  Duer,  On  Insurance,  vol.  1,  pp.  574,  575 ;  The  Odin, 
1  Rob.  Rep.,  p.  252,  253;   The  President,  5  Rob.  Rep.,  p.  277.) 
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§  17.  When  the  trading  is  from  a  port  of  the  belligerent, 
claiming  the  right  of  capture,  the  property  is,  as  a  general 
rule,  liable  to  confiscation,  if  the  owner  at  the  inception  of 
the  voyage  was  a  resident  in  the  country,  whether  as  a  native 
subject,  a  domiciled  merchant,  a  mere  stranger,  or  a  sojour- 
ner. Every  person  in  a  country,  (with  the  limited  exception 
of  ambassadors,  etc.,)  whether  a  native  or  stranger,  owes  obe- 
dience to  its  laws,  and  the  rule  of  international  jurisprudence, 
which  forbids  all  intercourse  and  trade  with  the  public  enemy, 
is  just  as  obligatory  upon  him  as  the  municipal  laws  of  reve- 
nue or  regulations  of  police.  We  have  already  stated  under 
what  circumstances  the  property  of  a  resident  in  an  enemy's 
country,  is  to  be  deemed  hostile ;  the  same  circumstances,  as 
a  general  rule,  are  sufficient  to  justify  that  enemy  to  treat 
it  as  the  property  of  his  own  subjects,  and  to  subject  it  to 
like  penalties.  {Biquelme,  Derecho  Fub.  Int.,  lib.  1,  tit.  2,  cap. 
14;  Duer,  On  Insurance,  vol.  1,  p.  575;  The  Indian  Chief,  3 
Bob.  Rep.,  p.  17 ;  Wildman,  Int.  Law,  p.  15.) 

§18.  There  exists,  however,  an  important  distinction 
between  the  case  of  a  native  subject  and  that  of  a  domiciled 
stranger  or  mere  sojourner.  "  The  property  of  the  subject," 
says  Mr.  Duer,  "  where  the  trade  was  illegal  in  its  origin  and 
intent,  cannot  be  redeemed  from  its  guilt  and  penalty  by  any 
subsequent  change  of  his  own  residence ;  but  that  of  the  domi- 
ciled merchant,  or  stranger,  will  be  restored,  if,  previous  to 
its  capture,  he  had,  in  part,  removed  from  the  belligerent 
country,  with  the  intention  of  returning  to  his  own;  for  in 
this  case,  the  illegality  that  arose  solely  from  his  local  and 
temporary  allegiance,  by  the  removal  of  its  cause,  has  ceased 
to  exist."  This  distinction  has  been  established  in  a  number 
of  decisions,  both  in  the  United  States  and  in  England.  In 
the  case  of  The  Indian  Chief,  Mr.  Johnson,  one  of  the  claim- 
ants, was  an  American  citizen  in  his  native  character,  but 
had  resided  and  was  engaged  in  trade  in  England,  and  was 
still  living  there,  when  the  ship  which  he  claimed  as  owner, 
and  which  was  seized  as  engaged  in  a  trade  with  the  enemy, 
commenced  her  voyage.  But  as  it  was  clearly  proved  that 
he  had  left  England  for  the  United  States,  and  with  the  bona 
fide  intention  of  resuming  his  native  character,  before  the 
seizure,  his  claim  was  allowed  and  the  ship  restored.     Again, 
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in  the  case  of  The  Eutrusco,  the  claimant  was  a  Swiss  by  birth, 
but  had  been  impressed  with  a  French  hostile  character,  by 
trading  under  the  protection  of  a  French  factory  in  China, 
and  such  was  his  character  when  the  goods  were  shipped ; 
but  he  had  fortunately  quitted  China  before  the  capture,  and 
upon  this  ground  the  Lords  of  Admiralty  decreed  a  restora- 
tion. In  the  case  of  The  Ocean,  the  only  act  upon  which  Sir 
William  Scott  relied,  as  evidence  of  the  intention  of  the 
party,  was,  that  he  had  made  arrangements  for  withdrawing 
himself  as  a  partner  from  a  house  of  trade  in  the  hostile 
country,  and  if  he  is  able  to  show  that  the  evidence  on  which 
the  captors  rely,  as  fixing  his  character,  had  been  changed  in 
fact,  or  in  judgment  of  law,  previous  to  capture,  his  claim  to 
restitution  will  be  allowed.  In  the  judgment  of  Chief  Justice 
Marshall,  dissolution  of  partnership,  discontinuance  of  trade 
in  the  enemy's  country,  and  other  arrangements  obviously 
preparatory  to  a  change  of  residence,  ought  all  to  be  consi- 
dered overt  acts,  which,  when  performed  in  good  faith,  enti- 
tle the  claimant  to  restitution.  This  seems  an  important 
exception  to  the  general  rule,  that  the  national  character  of 
property  on  the  ocean  cannot  be  changed  in  transitu,  during 
the  prosecution  of  the  voyage.  {Duer,  On  Insurance,  vol.  1, 
pp.  515-517, 544, 545, 576 ;  Wildman,  Int.  Law,  vol.  2,  pp.  15,  et 
seq. ;  The  Frances,  1  Gallis.  Rep.,  p.  614 ;  The  Venus,  8  Cranch. 
Rep.,  p.  299 ;  The  Frances,  8  Cranch.  Rep.,  p.  335;  The  Ocean, 
5  Rob.  Rep.,  p.  91;  The  Eutrusco,  cited  3  Rob.  Rep.,  p.  31; 
The  Indian  Chief,  3  Rob.  Rep.,  pp.  18-21.) 

§  19.  If  a  vessel  belonging  to  one  of  the  belligerents  prose- 
cutes a  voyage,  even  to  a  neutral  port,  under  a  license  from 
the  government  of  the  enemy,  both  ship  and  cargo,  while 
they  remain  under  the  protection  of  such  license,  are  liable 
to  capture  and  confiscation.  Such  condemnation  results  from 
the  presumption,  not  to  be  resisted,  that  the  license  is  granted 
by  the  enemy  for  the  furtherance  of  his  own  interests;  and 
the  citizen  or  subject  who  lends  himself  to  the  promotion  of 
that  object,  by  accepting  such  license,  violates  the  plainest 
duties  of  his  own  allegiance.  As  has  already  been  stated, 
individual  members,  composing  the  state  or  body  politic,  are 
prohibited  from  all  commercial  intercourse  with  the  public 
enemy,  unless  sanctioned  by  the  express  authority  of  their 
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own  government.  In  tlie  words  of  Sir  William  Scott,  no 
principle  should  be  held  more  sacred  than  that  an  intercourse 
with  the  enemy  ought  not  to  be  allowed  to  subsist  on  any  other 
footing  than  that  of  the  direct  permission  of  the  state.  The 
reasons  of  this  rule  are  fully  set  forth  in  the  opinion  of  Mr. 
Justice  Story,  in  the  case  of  The  Julia,  which  opinion  was 
adopted,  in  extenso,  by  the  supreme  court  of  the  United  States. 
At  the  threshold  of  his  opinion,  he  lays  down  the  fundamental 
proposition  that,  ''in  war,  all  intercourse  between  the  subjects 
and  citizens  of  the  belligerent  countries  is  illegal,  unless  sanc- 
tioned by  the  authority  of  the  government,  or  in  the  exercise 
of  the  rights  of  humanity."  That  a  personal  license  from  an 
enemy  must  be  regarded  as  an  implied  agreement  with  such 
enemy,  that  the  holder  of  such  license  will  condu  ct  himself  in  a 
neutral  manner,  and  avoid  any  hostile  acts  toward  such  enemy. 
That  it  is,  therefoi^e,  a  violation  of  the  laws  of  war,  and  of  his 
duties  to  his  own  government.  "Can  an  American  citizen," 
he  asks,  "  be  permitted,  in  this  manner,  to  carve  out  for  him- 
self a  neutrality  on  the  ocean,  when  his  country  is  at  war? 
Can  he  justify  himself  in  refusing  to  aid  his  countrymen,  who 
have  fallen  into  the  hands  of  the  enemy  on  the  ocean,  or 
decline  their  rescue  ?  Can  he  withdraw  his  personal  services, 
when  the  necessities  of  the  nation  require  them  ?  Can  an 
engagement  be  legal,  which  imposes  upon  him  the  temptation 
or  necessity  of  deeming  his  personal  interests  at  variance 
with  the  legitimate  objects  of  his  government?"  Incom- 
pleteness of  a  voyage,  under  license  from  the  enemy,  is  no 
defense,  for  the  vessel  is  liable  to  capture  at  the  instant  the 
voyage  under  such  license  is  commenced.  To  say  that  the 
vessel  could  not  be  seized  till  the  voyage  was  completed  or 
abandoned,  would  be,  in  effect,  saying  that  the  right  of  cap- 
ture only  exists  when  the  power  of  making  it  is  at  an  end.  In 
all  cases  where  the  object  of  the  voyage  is  prohibited,  its  incep- 
tion with  the  illegal  intent,  completes  the  offense  to  which 
the  legal  penalty  attaches.  This  case  of  illegal  trading,  under 
a  license  from  the  enemy,  is  only  a  particular  application 
of  a  universal  rule.  Nor  is  it  any  defense  to  allege  or 
prove  that  the  trade  is  not  subservient  to  the  enemy's 
interest.  The  condemnation  of  such  licensed  vessel  and 
cargo  rests  upon  the  broad  ground  of  the  illegality  of  such 
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voyage,  and  that  the  mere  sailing  under  the  enemy's  license 
subjects  the  property  to  confiscation.  The  acceptance  of  such 
hostile  license,  by  any  individual,  of  a  belligerent  country,  is 
an  act  inconsistent  with  the  duties  of  his  allegiance ;  it  is  an 
attempt,  on  his  part,  to  clothe  himself  with  a  neutral  charac- 
ter by  favor  of  the  other  belligerent,  and  thus  to  separate 
himself,  without  the  sanction  of  his  own  government,  from 
the  common  character  of  his  country,  and  such  act  is,  in  itself, 
a  sufiicient  ground  of  condemnation.  (Wildman,  Int.  Law, 
vol.  2,  p.  259 ;  PhilUmore,  On  Int.  Law,  vol.  3,  §  69 ;  Duer,  On 
Insurance,  vol.  1,  p.  587 ;  The  Aurora,  8  Cranch.  Rep.,  p.  441 ; 
The  Hiram,  1  Wheaton.  Rep.,  p.  440  ;  The  Ariadne,  2  Wheat. 
Rep.,  p.  143 ;  Colquhoun  v.  N..  Y.  F.  Insurance  Co.,  15  Johns. 
Rep.,  p.  357 ;  Ogden  v.  Barker,  18  Johns.  Rep.,  p.  87 ;  Craig 
V.  U.  S.  Ins.  Co.,  1  Peter.  C.  C  R.,  p.  410.) 

§  20.  The  unlawfulness  of  trade  with  the  enemy  extends 
not  only  to  every  place  within  his  dominions,  and  subject  to 
his  government,  but  also  to  all  places  in  his  possession  or 
military  occupation,  even  though  such  occupation  has  not 
ripened  into  a  conquest,  or  changed  the  national  character 
of  the  inhabitants.  In  each  case  there  is  the  same  hazard  to 
the  state,  and,  if  the  hostile  occupation  is  known  when  the 
communication  is  attempted,  there  is  the  same  breach  of 
duty  on  the  part  of  the  subject.  The  reasons  of  public  policy, 
which  forbid  such  intercourse,  apply  as  fully  in  the  one 
case  as  in  the  other.  The  same  rule  holds  even  in  the  case 
of  a  revolted  territory,  or  colony  of  the  enemy,  which  is 
known  to  have  been  for  years  in  the  hands  of  the  insurgents, 
courts  of  justice  always  regard  such  revolted  territory  as 
belonging  to  the  enemy,  until,  by  some  public  act  of  their 
own  government,  it  is  expressly  recognized  as  an  indepen- 
dent and  friendly  power.  Until  such  express  recognition, 
courts  must  regard  the  revolted  territory  as  a  subsisting 
part  of  the  parent  state,  with  its  former  relations  unaltered. 
{Phillips,  On  Insuarnce,  vol.  1,  p.  82 ;  Duer,  On  Insurance, 
vol.  1,  pp.  590,  591;  The  Manilla,  1  Edw.  Ad.  Rep.,  p.  3; 
The  Pelican,  1  Edw.  Ad.  Rep.,  appen.  D.;  Johnson  v.  Greaves, 
2  Fount.  Rep.,  p.  344 ;  Blackburne  v.  Thompson,  15  East.  Rep., 
p.  81;  Rose  y.  Himely,  4  Cranch.  Rep.,  p.  272;  Gelstonv. 
Hoyt,  13  Johns.  Rep.,  p.  587;    Wildman,  Int.  Law,  vol.  2, 
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p.  116 ;  The  Fama,  5  Rob.  Bep.,  p.  106 ;  The  Boletta,  1  Miu. 
Bep.,  p.  171;  Hagedorn  v.  Bell^  1  Maule  and  Set.  Bep.,  p.  450  ; 
Bromley  v.  Hesseltine,  1  Camp.  Bep.,  p.  75 ;  Bentzon  v.  Boyle, 
9  Cranch.  Bep.,  p,  191.) 

§  21.  It  may  be  stated,  as  a  general  rule,  that  any  insurance, 
on  either  vessel  or  cargo,  engaged  in  illegal  trade  with  the 
enemy,  is  illegal,  and  whenever  the  goods  or  vessel  are  liable 
to  condemnation,  the  policy  of  insurance  will  be  declared 
void.  Where  the  property  insured  is  justly  liable  to  bellige- 
rent capture,  whether  the  delictum,  that  is  the  substantive 
course  of  condemnation,  exists  at  the  inception  of  the  voyage, 
or  occurs  subsequently,  but  prior  to  the  time  the  policy 
attaches,  it  is  considered  to  be  illegal,  and  is  declared  void. 
There  are,  however,  on  this  question  conflicting  opinions 
and  decisions,  the  examination  of  which  does  not  come  within 
the  purpose  and  object  of  this  work.  {Duer,  On  Insurance,  vol. 
1,  p.  748 ;  Arnould,  On  Insurance,  pt.  3,  ch.  1,  sec.  7 ;  Bedar- 
ride,  Droit  Maritime,  §§  1095,  et  seq.) 
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ing duties  of  neutrality — ^  4.  Hostilities  not  allowed  within  neutral  juris- 
diction—  ^  5.  Passage  of  troops  through  neutral  territory  —  §  6.  Pretended 
exception  to  inviolability  of  neutral  territory  —  §  7.  Opinions  of  European 
and  American  publicists  —  ^.  8.  Case  of  the  Caroline  —  ^  9.  Belligerent  ves- 
sels in  neutral  ports  —  §  10.  Right  of  asylum  —  §  11.  Presumptive  right  of 
entry — ^  12.  Armed  cruisers  in  neutral  waters  —  §  13.  Belligerent  ships  and 
troops  in  neutral  ports  and  territory — g  14.  Arming  vessels  and  enlisting 
troops — §  15.  Loans  of  money  by  neutrals — §  16.  Pursuit  of  enemy  from  neu- 
tral port — ^  17.  Passage  over  neutral  waters  —  I  18.  Municipal  laws  in  favor 
of  neutrality  — g  19.  Laws  of  U.  S.— g  20.  Of  Great  Britain  —  ^  21.  Pro- 
tection of  neutral  inviolability — §  22.  Claim  for  restitution  —  §  23.  If  cap- 
tured property  be  in  possession  of  a  neutral  —  ^  24.  Power  and  jurisdiction 
of  federal  courts  —  §  25.  Purchasers  in  foreign  ports  —  ^  26.  If  condemned 
in  captor's  country — §  27.  Illegal  equipment. 

§  1.  Neutrals  in  a  war  are  those  who  take  no  part  in  it,  but 
remain  the  common  friends  of  the  belligerents,  favoring  the 
arms  of  neither  to  the  detriment  of  the  others.  "  The  neu- 
tral," says  Phillimore,  "is  justly  and  happily  designated  by 
the  latin  expression  in  hello  medius.  It  is  of  the  essence  of 
his  character  that  he  so  retain  this  central  position,  as.  to 
incline  to  neither  belligerent.  He  has  no  jus  bellicum  him- 
self, but  he  is  entitled  to  the  continuance  of  his  ordinary 
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jus  pads,  with,  as  will  presently  be  seen,  certain  curtailments 
and  modifications  whicli  flow  from  the  altered  state  of  the 
general  relations  of  all  countries  in  time  of  war."  Accord- 
ing to  Bjnkershoek,  he  has  nothing  to  do  with  the  justice 
o  rinjustice  of  the  war,  and  can  show  no  favors  to  one  party 
in  preference  to  another.  The  error  of  Grotius,  copied  by 
Vattel,  in  this  respect,  has  not  been  followed  by  subsequent 
writers.  All  independent  sovereign  states  have  a  right  to 
remain  neutral  in  a  war,  unless  otherwise  bound  by  treaties 
of  alliance  previously  entered  into.  It  is  not  necessary  that 
they  should  make  any  proclamation  or  public  declaration  of 
neutrality ;  the  legal  presumption  is,  that  their  pacific  status 
continues,  unless  they  declare  to  the  contrary.  (Bello,  JJere- 
cho  Internacional,  pt.  2,  cap.  7,  §  1 ;  Wheaion,  Mem.  Int.  Law, 
pt.  4,  ch.  3,  §§1,  2,  3;  Phillimore,  On  Int.  Law,  vol.  3,  §§  136, 
179 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  17 ;  Vattel,  Droit 
des  Gens,  liv.  3,  ch.  7,  §§  113-110 ;  Bynkershoek,  Quaest.  Jur. 
Pub.,  lib.  1,  cap.  9 ;  Kluber,  Eurojp.  Volkerrecht,  §  284 ;  Man- 
ning, Law  of  Nations,  p.  166;  Moser,  Versuch,  etc.,  B.  10,  ch. 
1,  §  211 ;  Ortolan,  Diplomatic  de  la  Mer,  tome  2,  ch.  4 ;  Garden, 
De  Diplomatic,  liv.  7,  §  1 ;  Ileffter,  Droit  International,  §  144  ; 
Hautefeuille,  Des  Nations  Neutres,  tit.  4,  ch.  1 ;  Hubner,  De 
la  Saisie  des  batiments  Neu.,  t.  1,  pt.  1,  ch.  2^;  Galiani,  De 
Doveri,  pt.  1,  cap.  1 ;  Azuni,  Droit  Maritime,  ch.  1,  art.  3,  §  1 ; 
Masse,  Droit  Commercial,  liv.  2,  tit.  1,  ch.  2 ;  De  Ciissy,  Droit 
Maritime,  liv.  1,  tit.  3,  §  9 ;  Lampredi,  Commerce  des  Neutres, 
pt.  1,  §  4.) 

§  2.  There  is,  however,  a  qualified  neutrality  which  forms 
an  exception  to  this  definition;  it  arises  out  of  antecedent 
engagements,  by  which  the  neutral  state  has  bound  itself  to 
one  of  the  parties  to  the  war,  to  furnish  a  limited  succor,  or 
to  extend  certain  privileges.  The  fulfilment  of  such  an 
engagement,  entered  into  prior  to  the  commencement  of  hos- 
tilities, does  not  necessarily  forfeit  the  neutral  character  of  a 
state,  nor  render  it  the  enemy  of  the  other  belligerent  party, 
because  it  does  not  render  the  neutral  the  general  associate 
of  the  belligerent  to  whom  the  succor  or  privilege  is  due. 
For  example,  Switzerland  has  furnished  troops  to  certain 
European  powers,  in  virtue  of  treaty  stipulations,  without 
herself  being  involved  in  the  wars  in  which  her  troops  were 
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engaged.    Denmark,  in  consequence  of  a  previous  treaty, 
furnished  limited  succours  in  ships  and  troops  to  Russia,  in 
1783,  against  Sweden.     By  the  treaty  of  amity  and  com- 
merce between  the  United  States  and  France,  in  1778,  the 
latter  secured  to  herself  the  special  privilege  of  the  admis- 
sion for  her  privateers,  with  their  prizes,  into  American  ports, 
to  the  exclusion  of  her  enemies ;  and  the  admission  of  her 
public  ships  of  war,  in  case  of  urgent  necessity,  to  refresh, 
victual,  repair,  etc.,  but  not  exclusively  of  other  nations  at 
war  with  her.     The  first  of  these  privileges  being  exclusive, 
was  complained  of  by  Great  Britain  and  Holland,  and  France 
was  not  satisfied  with  the   interpretation  of  the  latter,  by 
which  the  public  ships  of  her  enemies  were  admitted  into  the 
American  ports  for  the  same  purposes.     To  furnish  succors, 
or  auxilliaries,  or  to  extend  privileges  to  one  belligerent,  to 
the  detriment  of  the  other,  is  undoubtedly  a  violation  of 
strict  neutrality,  and,  as  such,  is  a  just  cause  of  complaint,  if 
not  of  war.     The  peculiarity  of  the  position  of  Switzerland, 
hemmed  in  on  all  sides  by  states  having  a  direct  interest  in 
maintaining  her  neutrality,  has  generally  prevented   com- 
plaints against  her,  for  furnishing  a  limited  number  of  troops 
to  one  or  more  of  the  parties  to  a  war.     If  she  had  been  a 
commercial  or  maritime  state,  says  Masse,  a  different  rule 
would  undoubtedly  have  been  applied  to  this  singular  state 
of  things.     She  has  recently  passed  regulations  prohibiting 
her  citizens  from  enlisting  in  foreign  service.     There  can  be 
no  question,  that  her  former  conduct,  in  this  respect,  was  a 
violation  of  her  neutrality.     So,  also,  are  the  minor  acts  of 
partiality  mentioned  in    the   preceding  paragraph;  but,  as 
Phillimore  justly  remarks,  it  would  be  pedantically  rigid  to 
consider,  as  a  violation  of  neutrality,  the  allowing  prizes 
captured  by  one  belligerent  to  be  brought  into  the  neutral 
port, —  especially  in  compliance    with  the  provisions  of  a 
treaty  made  antecedently  to  the  war.     How  far  a  neutrality, 
thus  qualified  and  limited,  may  be  tolerated  by  the  belliger- 
ent against  whom  the  partiality  is  shown,  is  a  question  of 
expediency,  rather  than  of  right,  and  is  generally  governed 
by  political  circumstances.     ( Vatlel,  Droit  des   Gens,  liv.  3, 
ch.  7,  §§  101-105 ;    Wheaion,  Mem.  Int.  Law,  pt.  4,  ch.  3,  §§ 
4-6 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  116 ;  Fhillimore,  On 
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Int.  Law,  vol.  3,  §§  138,  et  seq. ;  Masse,  Droit  Commercial,  liv. 
2,  tit.  1,  ch.  2,  §  2;  Heffier,  Droit  International,  §§  144-146; 
Waite,  State  Papers,  vol.  1,  pp.  140,  169-172 ;  Manning,  Law 
of  Nations,  pp.  167,  168 ;  Ortolan,  Diplomatie  de  la  Mer,  tome 
2,  ch.  4 ;  Garden,  De  Diplomatie,  liv.  7,  §  1 ;  Bello,  Derecho 
Internacional,  pt.  2,  cap.  7,  §§1,  2 ;  Hautefeuille,  Des  Nations 
Neuires,  tit.  4,  ch.  1 ;  Fitkin,  Civil  and  Folii.  Hist,  of  U,  S., 
vol.  1,  ch.  10 ;  Loggers,  Leben  von  Bernstorf,  2  ob.,  pp.  118-195.) 

§  3.  States,  not  parties  to  a  war,  have  not  only  the  right  to 
remain  neutral  during  its  continuance,  but  to  do  so  conduces 
greatly  to  their  advantage,  as  they  thereby  preserve  to  their 
citizens  the  blessings  of  peace  and  commerce.  Moreover, 
the  belligerents  are  interested  in  maintaining  the  just  rights 
of  neutrals,  as  the  trade  and  intercourse  kept  up  by  them 
greatly  contribute  to  mitigate  the  evils  of  war.  It  has,  there- 
fore, become  an  established  principle  of  international  law, 
that  neutrals  shall  be  permitted  to  carry  on  their  accus- 
tomed trade,  with  such  restrictions  only  as  are  necessary  for 
the  security  of  the  established  rights  of  the  belligerents. 
Although  the  neutral  state  is  considered  as  continuing  to 
occupy  toward  the  belligerents  the  same  general  position  as 
before  the  war,  its  relations  with  them  are  very  difierent ; 
neutrality  is  not  properly  a  continuation  of  the  former  state 
of  peace,  ("^a  continuation  de  Vetat  anierieur  de  paix ;'')  for,  to 
neutrals,  war  brings  certain  advantages  and  disadvantages, 
and  imposes  upon  them  new  and  peculiar  duties.  While,  in 
some  respects,  their  trade  and  commerce  may  be  increased  in 
extent  and  profit,  it  is  restricted  with  respect  to  blockades 
and  seiges,  and  the  carrying  of  contraband,  and  their  vessels 
are  subjected  to  the  inconvenience  and  annoyance  of  visit 
and  search.  Not  only  are  they  obliged  to  maintain  strict 
impartiality  toward  the  belligerents,  but  they  are  bound  to 
prevent  or  punish  any  violation  of  their  rights  of  neutrality, 
by  either  of  the  parties  at  war  with  each  other.  These  duties 
of  neutrality  extend  not  only  to  preventing  the  arming  of 
cruisers  in  neutral  ports,  and  the  enlistment  of  men  in  neu- 
tral territory,  but  also  to  the  general  sanctity  of  neutral  juris- 
diction, by  redressing  all  injuries  which  one  belligerent  may 
commit  upon  the  other  within  its  limits.  [Fhillimore,  On 
Int,  Law,  vol.  3,  §§  136,  137  ;  Hubner,  De  la  Saisie  des  bdti- 
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ments  Neutres,  pt.  2,  ch.  2,  §  2 ;  Azuni,  Droit  Maritime^  tome  2, 
pp.  53,  69 ;  Masse,  Droit  Commercial,  tome  1,  pp.  177-192 ; 
Tetens,  Considerations  sur  les  Droits,  etc.,  p.  34;  Ortolan,  Diplo- 
matic de  la  Mer.,  tome  2,  ch.  8  ;  Kent,  Com.  on  Am.  Law,  vol. 
1,  pp.  118,  119 ;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  3,  §  7 ; 
Heffter,  Droit  International,  §  146-150 ;  Riquelme,  Derecho  Pub, 
Int.,  lib.  1,  tit.  2,  cap.  14 ;  Hautefeuille,  Des  Nations  Neutres, 
tit.  4,  ch.  1.) 

§  4.  The  rights  of  war  can  be  exercised  only  within  the 
territory  of  the  belligerent  powers,  upon  the  high  seas,  or  in 
territory  belonging  to  no  one.  Hostilities  cannot  be  law- 
fully exercised  within  the  territorial  jurisdiction  of  the  neu- 
tral state  which  is  the  common  friend  of  both  parties.  To 
grant  any  such  right  to  one  would  be  a  detriment  to  the 
other,  and  to  extend  the  privilege  to  both  would  necessarily 
make  the  neutral  territory  the  theatre  of  hostile  operations, 
and  involve  the  state  in  the  consequences  of  the  war.  Hence, 
every  voluntary  entrance  into  neutral  territory,  with  hos- 
tile purposes,  is  absolutely  unlawful,  and  the  party  so 
trespassing  is  liable  to  be  treated  as  an  enemy,  unless  full 
satisfaction  is  made  for  such  violation  of  neutral  rights. 
( Wheaton,  Mem.  Int.  Law,  pt.  4,  ch.  3.  §  7 ;  Kent,  Com.  on  Am, 
Law,  vol.  1,  pp.  118, 119 ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  7, 
§  132;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  2,  cap.  2,  §  13 ;  Bynker- 
shock,  Quaest.  Jur.  Pub.,  lib.  1,  cap.  8;  Woljius,  Jus,  Gentium, 
§  687;  Martens,  Precis  du  Droit  des  Gens,  §§  310,  311 ;  Heffter, 
Droit  International,  §§  146,  147  ;  Garden,  De  Diplomatic,  liv.  7, 
§  2 ;  Hautefeuille,  Des  Nations  Neutres,  tit.  6,  ch.  1.) 

§  5.  It  was  contended  by  some  of  the  ancient  publicists  that 
a  belligerent  had  an  absolute  right  of  passage  for  his  troops 
through  neutral  territory,  and  that  the  neutral  could  not 
refuse  it  without  injustice.  But  Vattel  contends  that  such 
innocent  passage  through  neutral  territory  may  be  granted  or 
refused  by  the  neutral  power,  at  its  discretion ;  that,  if 
refused,  the  applicant  has  no  cause  of  complaint,  and  if 
granted,  the  opposite  party  can  only  claim  the  same  privilege 
for  his  own  troops.  Many  modern  writers,  and  the  German 
publicists  generally,  have  pronounced  in  favor  of  the  views 
of  Vattel.    But  Heffter,  Hautefeuille,  Manning,  and  others, 
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express  the  opinion,  that  to  grant  such  passage  is  a  violation 
of  neutral  duty,  and  affords  just  cpuse  of  complaint,  if  not  of 
war,  to  the  other  belligerent.  This  opinion  seems  most  con- 
sonant with  the  general  principles  of  neutrality.  But  admit- 
ting the  right  of  the  neutral  state  to  make  such  agreement, 
it  follov/s,  that  if  it  granc  or  refuse  passage  to  one  of  the  par- 
ties to  the  war,  it  is  bound,  in  like  manner,  to  grant  or  refuse 
it  to  all  the  other  parties,  unless  the  alteration  of  circum^ 
stances,  or  some  special  reason,  should,  of  itself,  form  a  justi- 
fication for  acting  otherwise.  Without  solid  and  satisfactory 
reaaonc,  to  grant  passage  to  one  belligerent  and  refuse  it  to 
anotiijr,  would  be  showing  partiality,  and  receding  from  a 
position  of  strict  neutrality.  This  is  the  reasonable  and  just 
rule  deduced  from  the  opinions  of  law  writers,  and  the  usage 
of  nsitiens.  The  grant  of  passage,  says  Vattel,  includes  all 
those  things  without  which  the  passage  would  not  be  practi- 
cable, si:ch  as  the  liberty  of  canying  whatever  may  be  neces- 
sary for  the  passing  army,  and  that  of  maintaining  discipline 
among  the  troops.  Moreover,  he  who  grants  a  passage  is 
bound,  so  far  as  lies  in  his  power,  to  make  it  safe  from  attack; 
for,  otherwise,  it  would  be  drawing  those  who  pass  into  a 
snrre,  v/hich  would  be  a  breach  of  good  faith.  Whether  the 
troops  are  to  pass  with  or  without  arms,  and  whether  they 
are  to  be  permitted  to  purchase  supplies  in  the  country 
passed  over,  or  to  carry  their  provisions  with  them,  will,  in 
general,  be  specified  in  the  grant  of  passage,  and  if  not 
specified,  such  permission  will  be  presumed.  Troops,  to 
whom  a  passage  is  granted  through  a  neutral  territory,  are 
bound  to  observe  the  most  exact  discipline,  to  occasion  no 
damage  to  the  country  passed  over,  to  keep  the  public 
roads,  and  not  to  enter  the  houses  or  lands  of  private  per- 
sons, and  to  punctually  pay  for  whatever  is  purchased  of  the 
inhabitants.  The  state  to  which  the  troops  belong  is  held 
strictly  accountable  for  any  damage  to  public  or  private  pro- 
perty. Moreover,  they  cannot  make  the  neutral  border  a 
shelter  for  making  preparations  to  attack  the  enemy,  nor, 
when  defeated,  an  asylum  in  which  to  lie  by  and  watch  their 
opportunity  for  further  contest.  This  would  be  making  the 
neutral  country  directly  auxilliary  to  the  war,  and  to  the  com- 
fort and  support  of  one  of  the  belligerents.     Such  conduct 
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would  be  a  violation  of  the  rights  and  duties  of  neutrality, 
and,  so  far  from  being  justified  by  the  grant  of  passage,  it 
would  be  good  cause  for  the  neutral  state  to  revoke  the 
grant,  and  compel  the  offender  to  immediately  leave  its 
territory.  {Kent,  Com.  on  Am.  Lata,  vol.  1,  pp.  119,  120; 
Vaiiel,  Droit  des  Gens,  liv.  3,  ch.  7,  §§  133,  134 ;  Bello,  Derecho 
Internaeional,  pt.  2,  cap.  7,  §§  5,  6 ;  Manning,  Law  of  Nations^ 
pp.  182,  ct  seq.;  Moser,  Versuch,  etc.,  b.  10,  c.  1,  pp.  238,  et 
seq.;  Wheaion,  Elem.  Int.  Law,  pt.  4,  ch.  3,  §  8 ;  Kent,  Com. 
on  Am.  Lav:),  vol.  1,  p.  119 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib. 
2,  cap.  2,  §  13 ;  Manning,  Law  of  Nations,  pp.  182-186;  Wol- 
fius.  Jus  Gentium,  §  687 ;  Dumont,  Corps  Dip.,  liv.  3,  ch.  1, 
§  193  ;  Wildman,  Int.  Law,  vol.  1,  pp.  64,  65 ;  Ortolan,  Diplo- 
matie  de  la  Mer,  tome  2,  ch.  8 ;  Martens,  Precis  du  Droit  des 
Gens,  §  310 ;  Idoser,  Versuch,  etc.,  b.  10,  ch.  1,  §§  218,  238 ; 
Heffier,  Droit  International^  §  147 ;  Hautefeuille,  Des  Nations 
Neutres,  tit.  5,  ch.  1 ;  Pando,  Derecho  Internacional,  p.  461 ; 
Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  17 ;  Galiani,  De 
Doveri  de  Popidi  Neutrali,  pt.  1,  ch.  7.) 

§  6.  Bynkershoek  makes  one  exception  to  the  general 
inviolability  of  neutral  territory,  and  contends  that  if  a  belli- 
gerent should  be  attacked  on  hostile  ground,  or  in  the  open 
sea,  and  should  flee  within  the  jurisdiction  of  a  neutral  state, 
the  victor  may  pursue  him  dumfervet  opus,  and  seize  his  prize 
within  the  neutral  state.  He  rests  his  opinion  entirely  on 
the  authority  and  practice  of  the  Dutch,  and  not  on  the  usage 
of  any  other  nation.  Casaregis,  in  one  part  of  his  work, 
expresses  the  same  opinion,  and,  relying  on  the  practice  or 
law  observed  in  the  chase  of  animals,  maintains  that  if  a 
naval  fight  has  commenced  on  the  high  seas,  a  belligerent 
may  pursue  and  capture  the  ship  of  his  enemy,  even  under 
the  cannon,  and  within  the  jurisdiction  of  a  neutral  power. 
But,  in  a  subsequent  discourse,  he  acknowledges  his  error, 
or  rather  forgets  his  former  opinion,  and  adopts  a  contrary 
one  with  respect  to  the  protection  afforded  to  belligerent 
vessels  in  neutral  ports.  ( Wheaion^  Elem.  Int.  Law,  pt.  4, 
ch.  3,  §  10;  Bynkershoek,  Q.  J.  Pub.,  lib.  1,  cap.  8;  CasaregiSy 
de  Commercio,  disc.  24,  n.  2,  and  disc.  174,  n.  11 ;  Bello,  Dere- 
cho Internacional,  pt.  2,  cap.  7,  §  6 ;  Heffier,  Droit  International, 
§§  146, 147 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  120 ;  Manning, 
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Law  of  Nations^  pp.  184,  386;  Dumonty  Corps  Dip.,  tome  6,  p. 
129 ;   The  Anna,  5  Bob.  Hep.,  p.  348.) 

§  7.  But  this  opinion  of  Bynkershoek  is  not  supported 
by  the  practice  of  nations,  nor  by  writers  on  public  law. 
Abreu,  Valin,  Emerigon,  Yattel,  Azuni,  Sir  William  Scott, 
Martens,  Phillimore,  Manning,  and  other  European  writers, 
maintain  the  sounder  doctrine,  that  when  the  flying  enemy 
has  entered  neutral  territory  he  is  placed  immediately  under 
the  protection  of  the  neutral  power,  and  that  there  is  no 
exception  to  the  rule  that  every  voluntary  entrance  into  neu- 
tral territory,  with  hostile  purposes,  is  absolutely  unlawful. 
Kent,  Wheaton,  Story,  and  other  American  writers,  oppose 
the  doctrine  of  Bynkershoek ;  and  the  government  of  the 
United  States  has  invariably  claimed  the  absolute  inviola- 
bility of  neutral  territory.  {Abreu,  Sobre  las  Presas,  pt.  1,  c. 
4,  §  15 ;  Valin,  Traite  des  Prises,  ch.  4,  §  3 ;  Azuni,  Droit 
Maritime,  pt.  1,  c.  4,  §  1 ;  Vatiel,  Droit  des  Gens,  liv.  3,  ch.  7, 
§§  132,  133;  The  Anna  Catharina,  5  Pob.  Pep.,  p.  15;  Kent, 
Com.  on  Am.  Law,  vol.  1,  p.  120 ;  Wheaton,  Elem  Int.  Law, 
pt.  4,  ch.  3,  §  10;  Martens,  Precis  du  Droit  des  Gens,  §§  310,  et 
seq. ;  Emerigon,  Traite  des  Assurances,  ch.  12,  sec.  19 ;  Philli- 
more, On  Int.  Law,  vol.  3,  §  154;  Manning,  Law  of  Nations, 
pp.  186,  386;  Ortolan,  Diplomatic  de  la  Mcr.,  tome  2,  ch.  8; 
Heffter,  Droit  International,  §§  146,  147;  Riquelme,  Derecho 
Pub  Int.,  lib.  1,  tit.  2,  cap.  17.) 

§  8.  This  question  was  revived  and  elaborately  discussed 
in  the  case  of  the  steamboat  *'  Caroline,"  which  was  captured 
and  destroyed  by  British  armed  forces  while  in  American  ter- 
ritory, in  the  winter  of  1838.  This  vessel  had  been  employed 
by  a  body  of  Canadian  insurgents,  in  conveying  passengers 
and  munitions  of  war  from  the  frontier  of  the  state  of  New 
York  to  the  British  ground  of  Navy  Island.  The  comman- 
der of  the  expedition,  from  the  Canada  side,  sent  to  capture 
this  vessel,  expected  to  find  her  within  British  territory,  but 
on  coming  round  the  point  of  the  island  in  the  night,  he  first 
discovered  that  the  vessel  was  moored  on  the  American  shore. 
He  nevertheless  proceeded  to  make  the  capture  and  to  destroy 
the  vessel,  although  then  within  the  neutral  territory,  and  his 
conduct  was  approved  by  his  government.  This  led  to  remon- 
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strance  ou  the  part  of  the  United  States.  It  was  said,  that  if, 
upon  a  full  investigation  of  all  the  facts,  it  should  appear  that 
the  owner  of  the  vessel  had  been  governed  by  a  hostile  intent, 
or  had  made  common  cause  with  the  occupants  of  I^avy 
Island,  the  United  States  would  prosecute  no  claim  to  indem- 
nity for  the  destruction  of  this  boat;  but  that  the  lawfulness, 
or  unlawfulness  of  the  employment  in  which  the  "  Caroline" 
was  engaged,  however  settled,  in  no  manner  involved  the 
higher  consideration  of  the  violation  of  territorial  sovereignty 
and  jurisdiction.  In  the  discussion  which  followed,  Mr. 
Webster,  while  claiming  absolute  immunity  of  neutral  terri- 
tory against  aggression  from  either  of  the  belligerents,  admit- 
ted that  the  necessity  of  self-defense  might  justify  hostility  in 
the  territory  of  a  neutral  power ;  but  that  it  was  required  of  the 
English  government,  as  the  aggressor  in  this  case,  ''  to  show 
a  necessity  of  self  defense,  instant,  overwhelmning,  leaving  no  choice 
of  means,  and  no  moment  for  deliberation.  It  will  be  for  it  to 
show,  also,  that  the  local  authorities  of  Canada,  even  sup- 
posing the  necessity  of  the  moment  authorized  them  to  enter 
the  territories  of  the  United  States  at  all,  did  nothing  unrea- 
sonable or  excessive  ;  since  the  act,  justified  by  the  necessity 
of  self-defense,  must  be  limited  by  that  necessity  and  kept 
clearly  within  it."  Lord  Ashburton  agreed  with  Mr.  Webster, 
on  the  inviolability  of  neutral  or  independent  territory,  and 
on  the  possible  exception  to  whichthatprinciple  was  liable  — 
the  necessity  of  self-defense,  as  the  first  law  of  our  nature, — 
and  that  the  suspension  of  that  great  principle  "must  be  for  the 
shortest  possible  period,  during  the  continuance  of  an  admit- 
ted overruling  necessity,  and  strictly  confined  within  the 
narrowest  limits  imposed  by  that  necessity."  He,  however, 
contended  that  there  was  "that  necessity  of  self-defense, 
instant,  overwhelming,  leaving  no  choice  of  means,  and  no 
moment  for  deliberation,"  which  preceded  the  destruction  of 
the  Caroline  while  moored  to  the  shore  of  the  United  States, 
that  "  it  must  be  admitted  that  there  was,  in  the  hurried  exe- 
cution of  the  necessary  seizure,  a  violation  of  territory,''  and 
that  it  was  "  to  be  regretted  that  some  explanation  and  apo- 
logy for  this  occurrence  was  not  immediately  made"  to  the 
United  States,  by  the  British  government.  These  acknow- 
ledgments and  assurances  were  received  as  satisfactory  by 
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the  United  States,  and  the  subject  was  not  further  discussed 
by  the  two  governments.  ( Webster,  Dip.  and  Of.  Papers,  pp. 
112-120;  Phillvmore,  On  Int.  Law,  vol.  3,  §38.) 

§9.  A  neutral  state,  by  virtue  of  its  general  right  of  police 
over  its  ports,  harbors  and  coasts,  may  impose  such  restric- 
tions upon  belligerent  vessels,  which  come  within  its  jurisdic- 
tion, as  may  be  deemed  necessary  for  its  own  neutrality  and 
peace,  and  so  long  as  such  restrictions  are  impartially  imposed 
upon  all  the  belligerent  powers,  neither  can  have  any  right 
to  complain.  This  right  is  frequently  exercised  in  prohibit- 
ing all  armed  cruisers  with  prizes  to  enter  such  neutral  ports 
and  waters,  and,  even  without  prizes,  to  obtain  provisions 
and  supplies.  This  usage  is  shown  by  marine  ordinances 
and  text  writers  of  different  nations.  {Kent,  Com.  on  Am. 
Law,  vol.  1,  pp.  123,  125;  Bynkershoek,  Quaest  Jur.  Pub.,  lib. 
1,  cap.  15 ;  Manning,  Law  of  Nations,  p.  387 ;  Heffter,  Droit 
International,  §§  146-150;  Ortolan,  Diplomatie  de  Mer,  tome  2, 
ch.  8;  Bello,  Droit  International,  pt.  2,  cap.  7,  §6;  Hautefeuille, 
Des  Nations  Neutres,  tit.  6,  ch.  2.) 

§  10.  This  restriction,  imposed  by  neutrals  upon  the  ves- 
sels of  belligerents  which  come  into  their  ports,  is  never 
extended  to  deny  the  rights  of  hospitality  in  case  of  imme- 
diate danger  and  want.  Armed  cruisers  may  anchor  within 
a  neutral  port  as  a  shelter  from  the  attacks  of  an  enemy,  to 
avoid  the  dangers  of  a  storm,  or  to  supply  themselves  with 
water,  provisions,  and  other  articles  of  pressing  necessity. 
Asylum,  to  this  extent,  is  required  by  the  common  laws  of 
humanity,  to  be  afforded  to  belligerent  vessels  in  neutral 
ports.  But  beyond  this,  there  is  no  right  of  asylum  which 
the  neutral  may  not  withold  equally  from  all  belligerents. 
It  may  prevent  any  free  communication  with  the  land,  and, 
as  soon  as  such  vessels  have  supplied  their  immediate  wants, 
the  neutral  may  compel  them  to  depart  from  its  jurisdic- 
tion. Such  were  the  restrictions  imposed  by  the  king  of  the 
Two  Sicilies  in  the  wars  of  1740  and  1756,  and  by  Sardinia 
in  the  war  of  1778,  and  they  are  supported  by  the  authority 
of  text- writers.  (Kent,  Com,,  on  Am.  Law,  vol.  1,  pp.  120, 121 ; 
Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  3,  §  14;  Bynkershoek, 
Quaest.  Jur.  Pub.,  lib.  1,  cap.  15 ;  Manning,  Law  of  Nations, 
p.  387;  Heffter,  Droit  International,  §§146-150;  Bello,  Derecho 
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Internacional,  pt.  2,  cap.  7,  §§  5,  6.;  Hautefeuille,  Des  Nations 
Neuires,  tit.  6,  ch.  2;  Ortolan,  Diplomatie  de  la  Mer.,  tome  2, 
ch.  8.) 

§  11.  But  while  the  neutral  state  may,  by  proclamation  or 
otherwise,  prohibit  belligerent  vessels  with  prizes  or  prison- 
ers of  war  from  entering  its  ports,  the  absence  of  any  such 
prohibition  implies  the  right  to  enter  for  the  purposes  indi- 
cated, and  any  vessel  so  entering  neutral  waters,  retains  her 
right  of  ex-territoriality,  both  with  respect  to  her  prisoners 
of  war  and  her  prizes.  This  question  was  raised  in  the  port 
of  San  Francisco,  California,  in  the  case  of  the  Russian  ves- 
sel. The  Sitka,  a  prize  of  the  British  navy,  during  the  Crimean 
war.  {Gushing,  Opin.  U.  S.  Aifys  Genl,  vol.  7,  p.  123;  Man- 
nine,  Law  of  Nations,  p.  S87 ;  Loccenius,  de  Jure  Maritime,  lib. 
2,  cap.  4,  §  7;  Hubner,  Saisie  de  Batimenis,  liv.  2,  ch.  S,  §  8; 
Martens,  Precis  du  Droit  des  Gens,  §  312 ;  Ortolan,  Diplomatie 
de  la  Mer,  tome  2,  ch.  8 ;  Heffter,  Droit  International,  §§  146- 
150 ;  Hautefeuille,  Des  Nations  Neutres,  tit.  6,  ch.  2.) 

§  12.  The  armed  cruisers  of  belligerents,  while  within  the 
jurisdiction  of  a  neutral  state,  are  bound  to  abstain  from  any 
acts  of  hostility  toward  the  subjects,  vessels  or  other  prop- 
erty of  their  enemies;  they  cannot  increase  their  guns  or 
military  stores,  or  augment  their  crews,  not  even  by  the 
enrollment  of  their  own  countrymen;  they  can  employ 
neither  force  nor  stratagem  to  recover  prizes,  or  to  rescue 
prisoners  in  the  possession  of  the  enemy ;  nor  can  they  use 
a  neutral  port,  or  waters  within  neutral  jurisdiction,  either 
for  the  purpose  of  hindering  the  approach  of  vessels  of  any 
nation  whatever,  or  for  the  purpose  of  attacking  those  which 
depart  from  the  ports  or  shores  of  neutral  powers.  'Eo  proxi- 
mate acts  of  war,  such  as  a  ship  stationing  herself  within  the 
neutral  line,  and  sending  out  her  boats  on  hostile  enterprises, 
can,  in  any  manner,  be  allowed  to  originate  in  neutral  terri- 
tory ;  nor  can  any  measure  be  taken  that  will  lead  to  imme- 
diate violence.  ( Wheaton,  JElem,  Int.  Law,  pt.  4,  ch.  3,  §  16 ; 
Kent,  Coin,  on  Am.  Laic,  vol.  1,  p.  118 ;  Azu7ii,  Droit  Mari- 
time, tome  2,  ch.  5 ;  Martens,  Precis  du  Droit  des  Gens,  §  312 ; 
cutty's  Com.  Law,  vol.  1,  pp.  441-444 ;  Ortolan,  Diplomatie 
de  la  Mer,  tome  2,  ch.  8 ;  Bello,  Derecho  Internacional,  pt.  2, 
cap.  7,  1%^,^',  Heffter,  Droit  International,  §§  146-150;   The 
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Twee  Gebroeders,  3  Bob.  Bep.,  p.  163 ;  Eiqiielme,  Derecho  Pub. 
Int.,  lib.  1,  tit.  2,  cap.  17;  Hautefeuille,  Des  Nations  Neuires, 
tit.  6,  ch.  1 ;  De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  13.) 

§  13.  Publicists  make  a  marked  distinction  between  the 
duties  of  neutrals,  with  respect  to  the  asylum  which  may  be 
afforded  to  belligerent  ships,  and  that  which  may  be  afforded 
to  belligerent  forces  on  land.  This  difference,  says  Heffter, 
results  from  the  immunity  of  the  flag,  and  the  principle  that 
ships  are  considered  as  a  portion  of  the  territory  of  the  nation 
to  which  they  belong.  Hence  the  allowable  custom  of  asy- 
lum in  neutral  waters,  and  the  want  of  power  in  the  neutral 
to  interfere  with  internal  organization  of  such  vessels,  when 
not  armed  or  equipped  within  its  jurisdiction.  On  the  other 
hand,  troop's  are  not  a  part  of  the  territory  of  the  nation  to 
which  they  belong,  nor  has  their  flag  any  immunity  on  neu- 
tral soil.  "While,  therefore,  individuals,  as  such,  are  entitled, 
by  the  laws  of  humanity,  to  the  right  of  asylum  in  neutral 
territory,  such  asylum  cannot  be  demanded  b}^,  nor  can  it  be 
granted,  without  a  violation  of  neutral  duty,  to  an  army  as  a 
a  body.  It  is,  consequently,  the  duty  of  the  neutral  to  order 
the  immediate  disarming  of  all  belligerent  troops  which  enter 
neutral  territory  as  an  asylum,  to  cause  them  to  release  all 
their  prisoners,  and  to  restore  all  booty  which  they  may  bring 
with  them.  If  he  neglect  to  do  this,  he  makes  his  own  terri- 
tory the  theatre  of  war,  and  justifies  the  other  belligerent  in 
attacking  such  refugees  within  such  territory,  which  is  no 
longer  to  be  regarded  as  neutral.  {Heffter,  Droit  International, 
§  149  ;  Martens,  Droit  des  Gens,  §  307 ;  Kluher,  Droit  des  Gens, 
§  208,  note  b ;  Ortolan,  Diplomatie  de  Mer.,  liv.  3,  ch.  8  ;  Pis- 
ioye  et  Duverdy,  Des  Prises  Maritimes,  tit.  1,  ch.  1,  sec.  3 ;  Haute- 
feuille, Des  Nations  Neutres,  tit.  6,  ch.  2  ;  Wheaton,  Elem.  Int., 
Law,  pt.  4,  ch.  3,  §§  6,  7 ;  Pando,  Derecho  Internacional,  p.  465  ; 
Bello,  Derecho  Internacional,  pt.  2,  cap.  7,  §  5 ;  Biquelme,  Dere- 
cho Pah.  Int.,  lib.  1,  tit.  2,  cap.  17 ;  De  Steck,  Versuch,  oeber 
Handels,  etc.,  p.  173 ;  Putman,  De  Jure  recipiendi  hostes,  etc.) 

§  14.  At  the  commencement  of  the  European  war,  in  1793, 
the  government  of  the  United  States  took  strong  grounds 
against  the  arming  and  equipping  of  vessels  within  the  ports 
of  the  United  States,  by  the  respective  belligerent  powers,  to 
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cruise  against  each  other,  declaring  such  acts  to  be  a  viola- 
tion of  neutral  rights,  and  positively  unlawful ;  and  that  any 
vessel,  so  armed  or  equipped  in  our  ports,  for  military  service, 
was  not  entitled  to  the  rights  of  asylum.  The  authority  of 
Wolfius,  Vattel  and  other  writers  on  the  law  and  usage  of 
nations,  were  appealed  to,  in  support  of  these  declarations 
and  rules  of  neutrality.  The  ground  then  assumed  by  the 
United  States  is  now  generally  admitted  to  be  correct.  The 
same  objection  was  made  by  the  United  States,  in  the  w^ar  of 
1793,  against  the  enlisting  of  men  by  the  respective  belligerent 
powers  within  our  ports,  and  it  was  declared  that  if  the  neu- 
tral state  might  not,  consistently  with  its  neutrality,  furnish 
men  to  either  party  for  their  aid  in  war,  it  was  equally  unlaw- 
ful for  either  belligerent  to  enroll  them  in  the  neutral  terri- 
tory. Wolfius  says  that ''  it  is  not  permitted  to  raise  soldiers 
on  the  territory  of  another,  without  the  consent  of  its  sove- 
reign." Vattel  says  that,  "As  the  right  of  levying  soldiers 
belongs  solely  to  the  nation  or  the  sovereign,  no  person  must 
attempt  to  enlist  soldiers  in  a  foreign  country,  without  the 
permission  of  the  sovereign.  *  *  *  The  man  who  under- 
takes to  enlist  soldiers  in  a  foreign  country,  without  the  sove- 
reign's permission, —  and,  in  general,  whoever  entices  away 
the  subjects  of  another  state,  violates  one  of  the  most  sacred 
rights  of  the  prince  and  the  nation.  This  crime  is  distin- 
guished by  the  name  of  kidnapping,  or  man-stealing,  and  is 
punished  with  the  utmost  severity  in  every  well  regulated 
state.  Foreign  recruiters  are  hanged  without  mercy,  and 
with  great  justice.  It  is  not  presumed  that  their  sovereign 
has  ordered  them  to  commit  a  crime,  and,  even  supposing 
that  they  had  received  such  an  order,  they  ought  not  to  have 
obeyed  it, —  their  sovereign  having  no  right  to  command  what 
is  contrary  to  the  law  of  nature.  *  *  *  If  it  appear  that 
they  acted  by  order,  such  a  proceeding  in  a  foreign  sovereign 
is  justly  considered  as  an  injury,  and  .as  sufficient  cause  for 
declaring  war  against  him,  unless  he  make  a  suitable  repara- 
tion." {Wolfius^  Jus.  Geniium,  §  754;  Vattel,  Droit  des  Gens, 
liv.  3,  ch.  2,  §  15 ;  Bynkershoek,  Quaest.  Jur.  Fub.,  lib.  1,  cap. 
22  ;  FhUUmore,  On  Int.  Law,  vol.  3,  §  142,  et  seq. ;  Ward,  Hist. 
Law  of  Nations,  vol.  2,  p.  291 ;  Manning,  Law  of  Nations,  pp. 
170,  et  seq. ;  Nelson,    Opinions    U.  S.  Attys  Genl,  vol.  5,  p. 
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336 ;  Bello,  Derecho  Iniernacional,  pt.  2,  cap.  7,  §  4  ;  Eiquelme, 
Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  11  y  MautefenUle,  Des  Na- 
tions Neutres,  tit.  5,  ch.  1 ;  Heffter,  Droit  International,  §  149.) 

§  15.  The  next  question  to  be  considered,  is,  whether  neu- 
trals may  assist  a  belligerent  by  money,  in  the  shape  of  a  loan 
or  otherwise,  without  violating  the  duties  or  departing  from 
the  position  of  neutrality  ?  It  seems  to  be  universally  con- 
ceded, that  if  such  loan  be  made  for  the  manifest  purpose  of 
enabling  the  belligerent  to  carry  on  the  war,  it  would  be  a 
virtual  concurrence  in  the  war,  and  consequently  a  just  cause 
of  complaint  by  the  opposite  party.  But  Yattel  contends 
that  the  loaning  of  money  to  one  belligerent,  by  the  sub- 
jects of  a  neutral  state,  is  not  such  a  breach  of  neutrality  as 
to  be  either  a  cause  of  war  or  of  complaint,  provided  the  loan 
is  made  for  the  purpose  of  getting  good  interest,  and  not  for 
the  purpose  of  enabling  one  belligerent  to  attack  the  other. 
Phillimore  very  properly  regards  this  as  a  manifest  frittering 
away  of  the  important  duties  of  the  neutral ;  and  that  it  is  as 
much  a  violation  of  neutral  duty  to  furnish  the  one  as  the 
other  of  the 

" two  main  nerves,  iron  and  gold," 

for  the  equipage  and  conduct  of  the  war.  The  English  courts 
have  decided  that  such  laws  are  in  violation  of  international 
law,  and  that  they  will  take  no  notice  of,  or  render  any 
assistance  in,  any  transactions  growing  out  of  such  loans, 
unless  raised  with  the  special  license  of  the  crown.  ( Vattel, 
Droit  des  Gens,  liv.  8,  ch.  7,  §  110 ;  Phillimore,  On  Int.  Law, 
vol.  3,  §  151 ;  De  Wurtz  v.  Hendricks,  9  Moore  Rep.,  p.  586 ; 
Bello,  Derecho  Internacional,  pt.  2,  cap.  7,  §  3 ;  Hautefeuille, 
Des  Nations  Neutres,  tit.  5,  ch.  1 ;  Heffter,  Droit  International^ 
§  148  ;  Wolfius,  Jus,  Gentium,  §  683;  Masse,  Droit  Commercial, 
liv.  2,' tit.  1,  ch.  2,  §  199.) 

§  16.  Armed  cruisers,  in  neutral  ports,  are  not  only  bound 
not  to  violate  the  peace  while  within  neutral  jurisdiction,  but 
they  cannot  use  the  asylum  as  a  shelter  from  which  to  make 
an  attack  upon  the  enemy.  Hence,  if  an  armed  vessel  of  one 
belligerent  should  depart  from  a  neutral  port,  no  armed  ves- 
sel, being  within  the  same,  and  belonging  to  an  adverse  bel- 
ligerent power,  can  depart  until  twenty-four  hours  after  the 
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former,  without  being  deemed  to  have  violated  the  law  of 
nations.  And  if  any  attempt  at  pursuit  be  made,  the  neu- 
tral is  justified  in  resorting  to  force,  to  compel  respect  to  the 
sanctity  of  its  neutrality.  [Kent,  On  Am.  Law,  vol.  1,  p.  122 ; 
Azuni,  Droit  Maritime,  tome  2,  ch.  5;  Vattel,  Droit  des  Gens.,. 
liv.  3,  ch.  7,  §  13;  Martens,  Precis  du  Droit  des  Gens,  §§  310, 
et  seq. ;  Molloy,  De  Jur.  Mar.  et  Nav.,  lib.  1,  cap.  3,  §  7; 
Ortolan,  Diplomaiie  de  la  Mer.,  tome  2,  ch.  8;  Biquelme,  Dere- 
cho  Fub.  Int.,  lib.  1,  tit.  2,  cap.  17  ;  Hautefeuille,  Des  Nations 
Neutres,  tit.  6,  ch.  1 ;  Pisioye  et  Duverdy,  Des  Prises  Maritimes, 
tit.  1,  ch.  1,  sec.  3 ;  De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3, 
§13.) 

§  17.  If  a  belligerent  cruiser,  in  acting  offensively,  passes 
over  a  portion  of  water  within  neutral  jurisdiction,  that  fact 
is  not  usually  considered  such  a  violation  of  the  territory  as 
to  invalidate  an  ulterior  capture  made  beyond  it.  Permis- 
sion to  pass  over  territorial  portions  of  the  sea  is  not  usually 
required  or  asked,  because  not  supposed  to  result  in  any 
inconvenience  to  the  neutral  power.  For  example,  in  a  war 
between  England  and  Russia,  belligerent  vessels  must  pass 
the  sound  OY^r  which  Denmark  claims  and  exercises  imperial 
rights.  So  in  a  war  between  France  and  Russia,  armed  ves- 
sels might  be  obliged  to  pass  through  the  neutral  waters  of 
the  Dardanelles ;  but  in  neither  of  these  cases  would  the  pas- 
sage be  deemed  a  violation  of  neutral  rights,  nor  would  a 
capture  by  either  power  be  invalidated  by  the  fact  of  such 
passage,  animo  capiendi,  to  the  place  where  his  right  of  cap- 
ture could  be  exercised.  "  Where  a  free  passage,"  says  Sir 
William  Scott,  "is  generally  enjoyed,  notwithstanding  a 
claim  of  territory  may  exist  for  certain  purposes,  no  violation 
of  territory  is  committed,  if  the  party,  after  an  inoffensive  pas- 
sage, conducted  in  the  usual  manner,  begins  an  act  of  hos- 
tility in  open  ground.  In  order  to  have  an  invalidating  effect, 
it  must  at  least  be  either  an  unpermitted  passage  over  territory 
where  permission  is  regularly  requested,  or  a  passage  under 
permission  obtained  under  false  representation  and  sugges- 
tions of  the  purpose  designed.  In  either  of  these  cases  there 
might  be  an  original  malfeasance  and  trespass  that  traveled 
throughout  and  contaminated  the  whole,  but  if  nothing  of 
this  sort  can  be  objected,  I  am  of  opinion  that  a  capture, 
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otherwise  legal,  is  in  no  degree  affected  by  a  passage  over 
territory  in  itself  otherwise  legal  and  permitted."  {Ken% 
Com,  on  Am,  Law,  vol.  1,  p.  119 ;  The  Twee  Gebroeders,  3  Bob, 
Bep.,  p.  354;  Ortolan,  Diplomatie  de  la  Mer,  tome  2,  eh.  8; 
Bello,  Derecho  Iniernacional,  pt.  2,  cap.  T,  §  6 ;  Biquelme,  Dere- 
cho  Pub,  Int.,  lib.  1,  tit.  2,  cap.  17.) 

§  18.  Such  are  the  general  prohibitions,  recognized  and 
established  by  the  laws  of  nations,  against  any  positive  or 
even  approximate  acts  of  war  in  neutral  territory.  We  are 
not  aware  that  any  modern  writer  on  international  law  has 
questioned  the  soundness  of  the  principle  upon  which  they 
are  founded.  Moreover,  the  extent  of  a  nation's  sovereign 
rights  depends,  in  some  measure,  upon  its  municipal  laws, 
and  other  powers  are  bound,  not  only  to  abstain  from  violat- 
ing such  laws,  but  to  respect  the  policy  of  them.  The  muni- 
cipal laws  of  a  state,  for  the  protection  of  the  integrity  of  ita 
soil  and  the  sanctity  of  its  neutrality,  are  sometimes  even 
more  stringent  than  the  general  laws  of  war ;  the  right  of  a 
sovereign  state  to  impose  such  restrictions  and  prohibitions, 
consistent  with  the  general  policy  of  neutrality,  as  it  may 
see  fit,  is  undeniable.  And  all  acts  of  the  officers  of  a  belli- 
gerent power  against  the  municipal  law  of  the  neutral  state, 
or  in  violation  of  its  policy,  involves  that  government  in 
responsibility  for  their  conduct.  {Kent,  Com.  on  Am.  Law,  vol. 
1,  p.  123 ;  Marcy's  Correspondence,  etc.,  on  Becruiting,  p.  50 ; 
Valin,  Com.  sur  V  Ordonnance,  t.  2,  p.  274  ;  Ortolan,  Diplomatic 
de  la  Mer,  tome  2,  ch.  8 ;  Heffter,  Droit  International,  §§  149- 
150 ;  Hautefewille,  Des  Nations  Neutres,  tit.  6,  ch.  1 ;  Azuni, 
Droit  Maritime,  tome  2,  ch.  5.) 

§  19.  The  congress  of  the  United  States  have,  by  statutes, 
made  suitable  provision  for  the  support  and  due  observance 
of  the  rules  of  strict  neutrality  within  American  territorial 
jurisdiction.  By  the  law  of  June  5th,  1794,  revised  April 
20th,  1818,  it  is  declared  to  be  a  misdemeanor  for  any 
citizen  of  the  United  States,  within  the  territory  or  juris- 
diction thereof,  to  accept  and  exercise  a  commission  to  serve 
a  foreign  prince,  state,  colony,  district,  or  people,  in  war,  by 
land  or  by  sea,  against  any  prince,  state,  colony,  district  or 
people,  with  whom  the  United  States  are  at  peace,  or  to 
enlist,  or  enter  himself,  or  hire  or  retain  another  person  to 
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enlist,  or  enter  himself,  or  to  go  beyond  the  limits  or  juris- 
diction of  the  United  States,  with  intent  to  be  enlisted  or 
entered  in  the  service  of  any  foreign  prince,  state,  etc.;  or  to 
fit  out  and  arm,  or  to  increase  and  augment  the  force  of  any 
armed  vessel,  with  the  intent  that  such  vessel  be  employed  in 
the  service  of  an}^  foreign  power  at  war  with  another  power, 
with  whom  we  are  at  peace ;  or  to  begin,  set  on  foot,  or  pro- 
vide, or  prepare,  the  means  for  any  military  expedition,  or 
enterprise,  against  the  territory  of  any  foreign  prince,  or  state, 
or  of  any  colony,  district,  or  people,  with  whom  we  are  at 
peace.  And  any  vessel,  or  vessels,  fitted  out  for  such  purpose 
is  made  subject  to  forfeiture.  The  President  of  the  United 
States  is  also  authorized  to  employ  force  to  compel  any 
foreign  vessel  to  depart,  which,  by  the  law  of  nations,  or  by 
treaty,  ought  not  to  remain  within  the  United  States,  and  to 
employ  the  public  force  generally  in  enforcing  the  obser- 
vance of  the  duties  of  neutrality  prescribed  by  law.  {Kent, 
Com.  on  Am.  Law,  vol.  1,  p.  123;  Wheaton,  Mem.  Int.  Law,  pt. 
4,  ch.  3,  §  17;  U.  S.  Statutes  at  Large,  vol.  1,  p.  381;  vol.  8, 
p.  447 ;  Dunlop,  Laws  of  the  United  States,  pp.  580-583 ;  The 
Gran  Para,  7  Wheaton  Bep.,  p.  489;  The  United  States  v. 
Quincy,  6  Peters  Rep.,  pp.  445-467;  The  Alerta,  9  CrancL 
Rep.,  p.  364;  The  Estrella,  4  Wheaton  Rep.,  p.  309;  Legare, 
Opinions  U.  S.  Atfys  GejiL,  vol.  3,  pp.  738,  741;  Johnson,  Id., 
vol.  5,  p.  92.) 

§  20.  The  example  of  the  United  States  was  followed  by 
Great  Britain,  and  the  act  of  59  George  III.,  chapter  sixty- 
nine,  commonly  called  the  foreign  enlistment  act,  was  passed, 
supplying  the  defect  of  former  laws,  and  extending  the  pro- 
hibition to  those  who  entered  the  service  of  unacknowledged, 
as  well  as  acknowledged,  states.  The  previous  statutes  of  9 
and  29  George  II.,  which  were  enacted  for  the  purpose  of 
preventing  the  formation  of  Jacobite  armies  in  France  and 
Spain,  annexed  capital  punishment  as  for  a  felony,  to  the 
offense  of  entering  the  service  of  a  foreign  state.  The  foreign 
enlistment  act  of  1819,  provided  a  less  severe  punishment, 
and  introduced  after  the  words  "king,  prince,  state,  or 
potentate,"  the  words,  "colony  or  district  assuming  the 
powers  of  government."  This  act  was  thoroughly  discussed 
in  parliament  in  1823,  on  a  motion  for  its  repeal.     {Kenty 
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Com,  on  Am.  Law,  vol.  1,  p.  123 ;  Wheaion,  Mem.  Int.  Law, 
pt.  4,  ch.  3,  §  17;  Annual  Register,  vol.  51,  p.  71;  Canning's 
Speeches,  vol.  4,  p.  151 ;  FhilUmore,  On  Int.  Law,  vol.  3,  §  146 ; 
Alison,  Hist,  of  Europe,  second  series,  ch.  4,  §§  96,  et  seq.) 

§  21.  It  is  not  only  the  right  of  the  neutral  state  to  protect 
the  property  of  the  belligerents,  when  within  the  neutral  juris- 
diction, but  it  is  a  part  of  the  duty  of  neutrality  to  defend  such 
property  while  under  neutral  protection,  and  to  punish  any 
and  every  offense  against  the  rights  of  neutrality,  even,  if 
necessary,  by  a  resort  to  force.     Livy  relates  that  Syphax 
enforced  peace  between  the  Carthagenian  and  Roman  gallies 
while  lying  in  a  neutral  port.     The  Venetians  prevented  the 
Greeks  from  attacking  the  Turks  in  the  neutral  port  of  Chal- 
cocondylas.     The  same  may  be  said  of  the  Venetians  and 
Turks  at  Tunis,  of  the  Pisans  and  Genoese  in  Sicily,  and 
numerous  other  cases  mentioned  in  history.      The  Dutch 
East  India  fleet  having  put  into  Bergen,  in  I^orway,  in  1666, 
to  avoid  the  English,  were  attacked  by  them ;  but  the  gov- 
ernor of  Bergen  fired  on  the  assailants,  anrl   the  court  of 
Denmark   complained  to  the   English   government  of  the 
violation  of  its  sovereignity.     England  having  declared  her 
neutrality  between  Don  Miguel  and  Donna  Maria,  in  1828, 
sent  a  naval  force  to  intercept  the  Portuguese  armament  in 
its  destination  to  the  island  Terceira,  because  it  had  been 
fitted  out  in  disguise,  and  had  sailed  from  Plymouth.     It  is 
a  well  established  principle  of  the  law  of  nations  that  if  the 
property  of  belligerents,  when  within  the  neutral  jurisdiction, 
be  attacked,  or  any  capture  made,  the  neutral  is  bound  to 
redress  the  injury  and  effect  restitution.     In  the  year  1793, 
the  British  ship  Grange  was  captured  in  Delaware  bay  by  a 
French   frigate,  and,   upon  due   complaint,  the   American 
government  caused  the  British  ship  to  be  promptly  restored. 
So,  in  the  case  of  The  Anna,  captured  by  a  British  cruiser  in 
1805,  near  the  mouth  of  the  Mississippi,  and  within  the  juris- 
diction of  the  United  States,  the  British  court  of  admiralty 
not  only  restored  the  captured  property,  but  fully  asserted 
and  vindicated  the  sanctity  of  neutral  territory  by  a  decree 
of  costs  and  damages  against  the  captor.     If  a  neutral  state 
neglects  to  make  such  restitution,  and  to  enforce  the  sanctity 
of  its  territory,  but  tamely  submits  to  the  outrages  of  one  of 
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the  belligerents,  it  forfeits  the  immunities  of  its  neutral  char- 
acter with  respect  to  the  other,  and  may  be  treated  by  it  as 
an  enemy.  {Phillimore,  On  Int.  Laio,  vol.  3,  §§  155-157 ; 
Kent,  Com.  on  Am.  Laic,  vol.  1,  pp.  117,  118 ;  Chitty,  Law  of 
Nations,  p.  150 ;  The  Vrow  Anna  Cathanna,  5  Roh.  Rep.,  p. 
15;  The  Anna,  5  Roh.  Eep.,  p.  348;  Heffter,  Droit  Inter- 
national, §§  146-150 ;  Bello,  Derecho  Internacional,  pt.  2,  cap. 
7,  §  6;  Riquelme,  Derecho  Puh.  Int.,  lib.  1,  tit.  2,  cap.  17; 
Havtefeuille,  Des  Nations  Neutres,  tit.  4,  ch.  1 ;  De  Cussy,  Droit 
Maitime,  liv.  1,  tit.  3,  §  13.) 

§  22.  Although  it  is  the  duty  of  a  belligerent  state  to  make 
restitution  of  the  property  captured  within  the  territorial  juris- 
diction of  a  neutral  state,  yet  it  is  a  technical  rule  of  the  prize 
court  to  restore  to  the  individual  claimant,  in  such  a  case, 
only  on  the  application  of  the  neutral  government  whose  ter- 
ritory was  violated  in  effecting  the  capture.  This  rule  is 
founded  upon  the  principle,  that  the  neutral  state  alone  has 
been  injured  by  the  capture,  and  that  the  hostile  claimant  has 
no  right  to  appear,  for  the  purpose  of  suggesting  the  invali- 
dity of  the  capture.  He  must  look  to  the  neutral  govern- 
ment for  redress  of  the  violation  of  the  right  of  asylum,  and 
that  government  is  bound  to  effect  a  restitution,  or  procure 
indemnity  for  the  injury  suffered.  This  claim  is  usually  pre- 
ferred by  the  ambassador  of  the  neutral  state  in  the  captor's 
country,  to  the  prize  court  before  which  the  captured  property 
is  brought  for  adjudication.  {Phillimore,  On  Int.  Law,  vol.  3, 
§  158 ;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  3,  §  11 ;  The 
Eutrusco,  3  Roh.  Rep.,  p.  31,  note ;  The  Anne,  3  Wheaton  Rejp., 
p.  447 ;  The  Gen.  Armstrong,  Ex.  Doc.  No.  53,  H.  R.,  S2d 
Cong.,  1st  Sess. ;  No.  24,  Senate,  2d  Sess. ;  Revue  Etr.  ei  Fr.^ 
tome  7,  p.  751.) 

§  23.  But  if  the  property  captured  in  violation  of  neutral 
rights  comes  into  the  possession  of  the  neutral  state,  it  is  the 
right  and  duty  of  such  state  to  restore  it  to  its  original  own- 
ers. This  restitution  is  generally  made  through  the  agency 
of  the  courts  of  admiralty  and  maritime  jurisdiction.  Traces 
of  the  exercise  of  such  a  jurisdiction  are  found  in  the  history 
of  English  jurisprudence  as  early  as  the  reigns  of  Charles  11. 
and  James  II.,  and  are  now  matters  of  ordinary  occurrence 
in  English  and  American  courts  of  admiralty.     Suchrestitu- 
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tion  is  not  confined  to  captures  within  neutral  jurisdiction, 
but  extends  to  all  captures  made  in  violation  of  neutral  rights, 
such  as  by  vessels  which  had  been  armed  and  equipped,  or 
had  received  military  munitions,  or  had  enlisted  men,  or  in 
any  other  way  had  violated  the  sanctity  of  neutral  territorial 
jurisdiction.  {Wheaton,  Elem.  Int,  Law,  pt.  4,  ch.  3,  §  12 ; 
Life  and  Works  of  Sir  L.  Jenkins,  vol.  2,  p.  727;  Phillimore, 
On  Int.  Law,  vol.  3,  §  158 ;  Riquelme,  Derecho  Pub.  Int.,  lib. 
1,  tit.  2,  cap.  17.) 

§  24.  The  power  and  duty  of  the  United  States  to  restore 
captures  made  in  violation  of  our  neutral  rights  and  brought 
into  American  ports,  have  never  been  matters  of  question  ; 
but,  in  the  constitutional  arrangement  of  the  different  autho- 
rities of  the  American  federal  union,  doubts  were  at  first 
entertained,  whether  it  belonged  to  the  executive  government, 
or  to  the  judiciary,  to  perform  the  duty  of  inquiry  into  cap- 
tures made  in  violation  of  American  sovereignty,  and  of 
making  restitution  to  the  injured  party.  But  it  has  long 
since  been  settled  that  this  duty  appropriately  belongs  to  the 
federal  tribunals,  acting  as  courts  of  admiralty  and  maritime 
jurisdiction.  It,  however,  has  been  judicially  determined 
that  this  peculiar  jurisdiction  of  the  courts  of  the  neutral 
government  to  inquire  into  the  validity  of  captures  made  in 
violation  of  the  neutral  immunity,  will  be  exercised  only  for 
the  purpose  of  restoring  the  specific  property,  when  voluiita- 
rily  brought  within  the  territory,  and  does  not  extend  to  the 
infliction  of  vindictive  damages,  as  in  ordinary  cases  of  mari- 
time injuries,  and  as  is  done  by  the  courts  of  the  captor's  own 
country.  The  punishment  to  be  imposed  upon  the  party  vio- 
lating the  municipal  statutes  of  the  neutral  state,  is  a  matter 
to  be  determined  in  a  separate  and  distinct  proceeding.  The 
court  will  exercise  jurisdiction,  and  decree  restitution  to  the 
original  owner,  in  case  of  capture  from  a  belligerent  power, 
by  a  citizen  of  the  United  States,  under  a  commission  from 
another  belligerent  power,  such  capture  being  a  violation  of 
neutral  duty;  but  they  have  no  jurisdiction  on  a  libel  for 
damages  for  the  capture  of  a  vessel  as  prize  by  the  commis- 
sioned cruiser  of  a  belligerent  power,  although  the  vessel 
belong  to  citizens  of  the  United  States,  and  the  capturing 
vessel  and  her  commander  be  found  and  proceeded  against 
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within  the  jurisdiction  of  the  court.  [Wheaton,  Elem.  Int. 
Law,  pt.  4,  ch.  3,  §§  12,  13 ;  The  United  States  v.  Feters,  3 
Dallas  Hep.,  pp.  121-131 ;  The  Divina  Pastora,  4  Wheaton  Hep.^ 
p.  65,  note ;  The  Amistad  de  Rues,  5  Wheaion  Rep.,  p.  385 ; 
The  Arrogante  Barcelones,  7  Wheaton  Rep.,  p.  519 ;  La  Nereyda^ 
8  Wheaton  Rep.,  p.  108 ;  The  Fanny,  9  Wheaton  Rep.,  p.  658 ; 
The  Santissima  Trinidad,  7  Wheaton  Rep.,  p.  283;  Glass  v. 
The  Betsey,  3  Dallas  Rep.,  p.  65,  note  a ;  McDonough  v.  TAe 
Jfar?/  jPorc?,  3  Dallas  Rep.,  p.  188 ;  Wai7e,  State  Papers,  vol. 
6,  p.  195.) 

§  25.  In  the  case  of  capture  by  an  armed  vessel,  fitted  out 
in  the  ports  of  the  United  States,  in  violation  of  our  neu- 
trality, the  claim  by  an  alleged  bonae  fidei  purchaser  in  a  for- 
eign port  was  rejected,  and  restitution  decreed  to  the  original 
owners.  It,  however,  was  decided  that  a  bonae Jidei  purchaser, 
without  notice,  in  such  a  case  is  entitled  to  be  reimbursed 
the  freight  which  he  may  have  paid  upon  the  captured  goods; 
and  that  an  innocent  neutral  carrier  of  such  goods,  the  same 
having  been  shipped  in  a  foreign  port,  is  entitled  to  freight 
out  of  the  goods.  ( Wheaion,  Elem.  Int.  Load,  pt.  4,  ch.  3, 
§  14 ;  Kent,  Com.  on  A.m.  Law,  vol.  1,  p.  123 ;  The  Santissima 
Trinidad,  7  Wheaton  Rep.,  p.  283 ;  The  Fanny,  9  Wheaton 
Rep.,  p.  658.) 

§  26.  If  such  property,  captured  in  violation  of  neutral 
immunity,  be  carried  infra  praesidia  of  the  captor's  country, 
and  there  regularly  condemned  in  a  competent  court  of  prize, 
the  question  arises  whether  the  courts  of  the  neutal  state  will 
exercise  jurisdiction,  and  restore  such  property  to  the  origi- 
nal owners.  If  the  property  be  found  in  the  hands  of  the 
original  wrongdoer,  it  will  be  restored  by  the  court,  not- 
withstanding a  valid  sentence  of  condemnation,  properly 
authenticated.  The  ofi:ender's  touch  is  said  to  restore  the 
taint  from  which  the  condemnation  may  have  purified  the 
prize,  and  it  is  not  for  him  to  claim  a  right  springing  out  of 
his  own  wrong.  ( W  heaton,  Elem.  Int.  Law,  pt.  4,  ch.  3,  §  14 ; 
The  Arragante  Barcelones,  7  Wheaion  Rep.,  p.  496 ;  The  A7nis- 
tad  de  Rues,  5  Wheaton  Rep.,  p.  390.) 

§  27.  Illegal  equipment  and  outfit,  in  violation  of  neutral 
immunity,  will  not  effect  the  validity  of  captures  made  after 
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the  cruise,  to  which  the  outfit  had  been  applied  is  actually 
terminated.  The  offense  is  deemed  to  be  deposited  at  the 
termination  of  the  voyage,  and  does  not  effect  future  transac- 
tions. This  rule  would  result  from  analogy  to  other  cases  of 
violation  of  public  law,  and  has  been  directly  announced  by 
the  U.  S.  supreme  court.  {Kent,  Com.  on  Am.  Lav),  vol.  1, 
p.  123;  Wheaion,  Mem.  Int.  Law,  pt.  4,  ch.  3,  §13;  The 
Santissima  Trinidad,  7  Wheaton  Rep.,  p.  348.) 
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CHAPTER  XXIII. 


LAW  OF    SIEGES    AND    BLOCKADES. 


CONTENTS. 

§  1.  Interdiction  of  intercourse  with  places  besieged  or  blockaded — §  2.  Autho- 
rity to  institute  sieges  and  blockades  —  ^3.  Distinction  between  them  — 
§4.  Actual  presence  of  an  adequate  blockading  force  —  ^5.  Temporary 
absence  produced  by  accident  —  |  6.  Constructive  or  paper  blockades  — 
^  "7.  Ancient  text-writers  and  treaties  —  §  8.  Course  of  England  and  France 
in  the  wars  of  Napoleon  —  ^9.  Their  declarations  in  1854  and  1856  —  §  10. 
De  facto  and  public  blockades  —  |  11.  If  blockading  vessels  be  driven  away 
by  superior  force  —  |  12.  If  removed  for  other  duty —  g  13.  If  blockade  be 
irregularly  maintained  —  1 14.  A  maritime  blockade  does  not  affect  interior 
communications  —  ^  15.  Effect  of  a  siege  upon  communications  by  sea  — 
1 16.  Breach  of  blockade  a  criminal  act —  g  17.  Public  notification  charges 
parties  with  knowledge — g  18.  What  constitutes  a  public  notification  — 
§  19.  Effect  of  general  notoriety —  g  20.  Cases  which  preclude  a  denial  of 
knowledge — §21.  When  presumption  of  knowledge  may  be  rebutted  — 
^  22.  Proof  of  actual  knowledge  or  warning  —  §  23.  An  attempt  to  enter  — 
§24.  Inception  of  voyage  —  §25.  Exception  in  case  of  distant  voyages  — 
§  26.  In  case  of  de  facto  blockades  —  §  27.  Where  presumption  of  intention 
cannot  be  repelled  —  §  28.  Neutral  vessel  entering  in  ballast  —  §  29.  Decla- 
rations of  master — §30.  Delay  in  obeying  warning  —  §31.  Disregard  of 
warning  —  g32.  When  ingress  is  excused  —  §33.  Violation  of  blockade  by 
egress  —  §  34.  When  egress  is  allowed —  §  35.  Penalty  of  breach  of  block- 
ade—  §36.  When  cargo  is  excepted  from  condemnation  —  §37.  Duration 
of  offense —  §  38.  Insurance,  how  affected  by  violation  of  a  blockade  —  ^39. 
Hautefeuille's  theory  of  the  law  of  blockades. 

§1.  The  same  law  which  confers  upon  belligerents  the 
right  to  capture  and  destroy  each  others  property,  imposes 
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upon  neutrals  the  obligation  not  to  interfere  with  the  proper 
exercise  of  this  right.  Although  as  a  general  rule,  neutrals 
may  continue  their  accustomed  trade  and  intercourse  with 
either,  or  both  of  the  parties  to  a  war,  there  are,  as  already 
remarked,  certain  exceptions  to  this  rule,  established  by  the 
positive  law  of  nations,  one  of  which  is,  that  the  neutral  shall 
not  communicate  or  carry  on  trade  with  a  place  or  post  which 
is  beseiged  or  blockaded.  Grotius  considers  the  carrying  ot 
supplies  to  a  beseiged  town  or  a  blockaded  port,  as  an  offense 
exceedingly  aggravated  and  injurious;  Bynkershoek  thinks 
the  prohibition  is  founded  on  natural  reason  as  well  as  esta- 
blished usage;  both  agree  that  a  neutral  so  offending,  may 
be  severely  dealt  with ;  Vattel  says  that  he  may  be  treated  as  a 
public  enemy.  The  views  of  these  distinguished  founders  of 
international  law  are  fully  concurred  in  by  the  opinions  of 
modern  publicists,  and  by  the  prize  courts  of  all  countries. 
The  right  of  a  belligerent  to  invest  the  places  and  ports  of  an 
enem}^  so  as  to  entirely  exclude  the  commerce,  (otherwise 
lawful,)  of  neutrals,  during  the  continuance  of  the  invest- 
ment is  undoubted,  and,  however  serious  the  grievance,  it  is 
one  to  which  neutral  governments  and  their  subjects  are 
bound  to  submit.  But  as  this  right  of  the  belligerent  is  an 
exception  to  the  general  rights  of  neutrals,  and  bears  with 
great  severity  upon  their  interests,  its  exercise  is  always 
watched  with  peculiar  jealously  in  order  to  prevent  itsneces- 
sar}'  evils  from  being  aggravated  by  a  lax  construction  of  the 
laws  which  regulate  its  application.  [Hcmtefeuille,  Des  Nations 
Neuires,  tit.  9,  ch.  1,  sec.  1;  Hefier,  Droit  Jjiiernaiional,  §154; 
Grotius,  de  Jur.  Bet.  ac  Fac,  lib.  3,  cap.  1,  §  5 ;  Bynkershoek, 
Quaest.  Jur.  Fub.,  lib.  1,  cap.  11;  Vaitet,  Droit  des  Gens,  liv.  3, 
ch.  7,  §  117 ;  Wheaton,  Etem.  Lit.  Law,  pt.  4,  ch.  3,  §  28 ;  Kent, 
Com.  on  Am.  Law,  vol.  1,  p.  143 ;  Duer,  On  Insurance,  vol.  1, 
p.  644 ;  Philtimore,  On  lit.  Law,  vol.  3,  §  285 ;  Manning,  Law 
of  Nations,  p.  319  ;  Ortolan,  Diplomatie  de  la  Mer,  tome  2,  ch. 
9 ;  Pistoye  et  Duverdy,  Traite  des  Prises,  tit.  6,  ch.  2,  sec.  2 ; 
TheJuffroiD  Maria  Schroeder,  3  Bob.  Bep.,  p.  147  ;  The  Haabet, 
6  Bob.  Bep.,  p.  58 ;  The  Henrick  and  Maria,  1  Bob.  Bep.,  p.  147 ; 
Bello,  Derecho  Iniernacional,  pt.  2,  cap.  8,  §  5 ;  De  Gassy,  Droit 
Maritime,  liv.  1,  tit.  3,  §  11.) 

§  2.  The  institution  of  a  seige,  or  blockade,  is  a  high  act 
of  sovereignty,  and  must  proceed,  either  directly  from  the 
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government  of  the  state  or  from  some  officer  to  whom  the 
authority  lias  been  expressly  or  impliedly  delegated.  The 
general  of  an  army,  or  the  commander  of  a  fleet,  in  a  foreign 
country,  or  on  a  distant  station,  may  be  reasonably  presumed 
to  carry  with  him  this  authorit}^,  as  the  exigencies  of  the  ser- 
vice on  which  he  is  employed,  under  the  varying  circumstan- 
ces of  the  war,  would  often  seem  to  require  its  exercise.  His 
authority  in  such  cases,  is,  therefore,  implied  from  the  nature 
of  the  service.  But  where  the  station  of  the  army  or  fleet  is 
so  near  the  government  of  the  belligerent  state  as  to  enable 
the  commander  to  receive  direct  and  special  instructions,  it 
would  seem  that  the  necessity  of  presuming  power  in  the 
officer  does  not  exist,  and  it  has  been  suggested  by  some,  that 
it  is  the  duty  of  the  commander,  in  such  a  case,  if  his 
authority  should  be  questioned,  to  justify  his  acts  by  express 
proof  of  the  instructions  of  his  government.  The  weight  of 
authorit}^,  however,  is  in  favor  of  the  rule  that  a  neutral  indi- 
vidual is  never  at  liberty  to  impeach  the  regularity  of  a  seige 
or  blockade,  otherwise  valid,  by  questioning  the  authority  of 
the  officer  by  whom  it  was  established  or  is  enforced.  The 
officer  is  undoubtedly  answerable  to  his  own  government,  for 
any  irregular  or  unauthorized  acts,  but  so  long  as  they  are 
acts  of  legitimate  hostility,  it  is  not  open  to  a  neutral  state 
or  its  subjects,  under  any  circumstance,  to  dispute  their 
validity.  The  orders  of  his  government  are  known  only  to 
that  government  and  the  officer,  and  cannot  be  inquired  into 
by  third  parties.  If  he  has  acted  without  orders,  and  his  acts 
are  subsequently  adopted  and  ratified,  such  ratification  sup- 
plies the  want  of  an  original  authority,  and  precludes  all  fur- 
ther inquiry.  But  if  the  act  is  disavowed  by  the  government 
of  the  belligerent  state,  or  if  it  can  be  proved  that  the  officer 
exceeded  his  actual  authority,  such  disavowal  or  excess  may 
be  urged  as  a  valid  defense.  Where  a  blockade  has  been 
declared  by  the  government,  the  commander  of  the  blocka- 
ding squadron  has  no  discretionary  power  to  extend  its 
limits;  and  if  he  prohibits  neutral  ships  from  entering  ports 
not  embraced  in  the  terms  of  the  blockade  he  was  appointed 
to  enforce,  the  warning  is  illegal,  and  no  penalty  is  incurred 
by  the  neutral  master  by  whom  it  is  disregarded.  ( Wildmaii, 
Int.  Laiv,  vol.  2,  pp.  178,  179 ;  Duer,  On  Insurance,  vol.  1,  p. 
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646;  The  Henrick  and  Maria,  1  Bob,  jRep.,  p.  146 ;  The  Rolla, 
6  Bob.  Bep.,  p.  366 ;  Fhilliynore,  On  Int.  Law,  vol.  3,  §  288 ; 
The  Juffrow  Maria  Schroeder,  3  Bob.  Bep.,  p.  154;  Cameron  y. 
Kyte,  3  Knapp.  Bep.,  p.  342 ;  Chitty,  Law  of  Nations,  p.  259 ; 
Heffter,  Droit  International,  §  154;  Biquelme,  Derecho  Pub.  Int., 
lib.  1,  tit.  2,  cap.  18 ;  Bello,  Derecho  Interuacional,  pt.  2,  cap. 
8,  §  5.) 

§  3.  A  seige  is  a  military  investment  of  a  place,  so  as  to 
intercept,  or  render  dangerous,  all  communications  between 
the  occupants  and  persons  outside  of  the  beseiging  army ; 
and  the  place  is  said  to  be  blockaded,  when  such  communica- 
tion, by  water,  is  either  entirely^  cut  off  or  rendered  danger- 
ous, by  the  presence  of  the  blockading  squadron.  A  place 
may  be  both  beseiged  and  blockaded  at  the  same  time,  or  its 
communication  by  water  may  be  intercepted,  while  those  by 
land  may  be  left  open,  and  vice  versa.  Both  are  instituted  by 
the  rights  of  war,  and  for  the  purpose  of  injuring  the  enemy, 
and  both  impose  upon  neutrals  the  duty  of  not  interfering 
with  the  operations  of  the  belligerents.  But  there  is  an 
important  distinction,  with  respect  to  neutral  commerce, 
between  a  maritime  blockade  and  a  military  siege.  The 
object  of  a  blockade  is  solely  to  distress  the  enemy,  inter- 
cepting his  commerce  with  neutral  states.  It  does  not,  gene- 
rally, look  to  the  surrender  or  reduction  of  the  blockaded 
port,  nor  does  it  necessarily  imply  the  commission  of  hos- 
tilities against  the  inhabitants  of  the  place.  The  object  of  a 
military  siege  is,  on  the  other  hand,  to  reduce  the  place  by 
capitulation,  or  otherwise,  into  the  possession  of  the  besieg- 
ers. It  is  by  the  direct  application  of  force,  that  this  object 
is  sought  to  be  attained,  and  it  is  only  by  forcible  resistance 
that  it  can  be  defeated.  Hence,  every  besieged  place  is,  for 
the  time,  a  military  post ;  for  even  when  it  is  not  defended 
by  a  military  garrison,  its  inhabitants  are  converted  into  sol- 
diers by  the  necessities  of  self-defense.  This  distinction  is 
not  merely  nominal,  but,  as  will  be  shown  hereafter,  leads 
to  important  consequences  in  determining  the  rights  of  neu- 
tral commerce,  and  in  deciding  questions  of  capture.  {Duer, 
On  Insurance,  vol.  1,  p.  657 ;  Bynkershoek,  Quaest.  Jur.  Pub., 
lib.  1,  cap.  11;   The  Siert,  4  Rob.  Rep.,  p.  66;  Kluber,  Droit 
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des  Gens  Moderne,  §  297 ;  Heffier,  Droit  lyiternaiional,  §  154 ; 
Hiquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  18.) 

§4.  It  is  now  a  well  settled  principle  of  international 
jurisprudence,  that  a  lawful  maritime  blockade  of  a  port, 
requires  the  actual  presence  of  the  blockading  force.  A 
mere  proclamation  or  notification  of  one  belligerent,  that 
such  a  port  of  the  other  belligerent  will  be  blockaded  at 
such  a  time,  and  thus  closed  to  neutral  commerce,  is  not 
suificient  to  constitute  a  legal  blockade ;  the  force  must  be 
actually  present  at  the  entrance  to  the  port,  or  sufficiently 
near  to  prevent  communication.  IS^or  is  the  mere  presence 
of  a  hostile  force  sufficient,  of  itself,  to  make  the  blockade  a 
legal  one ;  it  must  not  only  be  actually  present,  but  it  must 
be  large  enough  to  prevent  communication,  or,  at  least,  to 
render  it  dangerous  to  attempt  to  enter  the  port.  {Kent,  Com. 
on  Am.  Lav:,  vol.  1,  p.  144;  Duer,  On  Insurance,  vol.  1,  pp. 
647,  648 ;  Groiius,  de  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  1,  §  5 ;  Man- 
ning, Law  of  Nations,  pp.  322,  323  ;  Bynkershoek,  Quaest.  Jur. 
Pub.,  lib.  1,  cap.  11 ;  Wheaton,  Elem.  Lit.  Law,  pt.  4,  ch.  3, 
§  28  ;  Phillimore,  On  Int.  Law,  vol.  3,  §  289  ;  The  Betsy,  1  Bob. 
Pep.,  p.  92  ;  The  Mercurius,  1  Bob.  Pep.,  pp.  82,  83 ;  The  Vrouw 
Judith,  1  Bob.  Pep.,  p.  150 ;  Ortolan,  Diplomatie  de  la  Mer,  tome 
2,  ch.  9 ;  Heffter,  Droit  International,  §  154,  Biquelme,  Derecho 
Pub.  Int.,  lib.  1,  tit.  2,  cap.  18 ;  Bello,  Derecho  Inter nacional, 
pt.  2,  cap.  8,  §  5 ;  Hautefeuille,  des  Nations  Neutres,  tit.  9,  ch.  1 ; 
De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  11.) 

§  5.  The  only  exception  to  the  general  rule  which  requires 
the  actual  presence  of  an  adequate  force  to  constitute  a  legal 
blockade,  is  the  temporary  abseoce  of  the  blockading  squad- 
ron produced  by  accident,  as  in  the  case  of  a  storm.  Such 
accidental  removal  of  blockading  force,  if  it  be  only  for  a  very 
short  time,  does  not  suspend  the  legal  operation  of  the  block- 
ade, and  an  attempt  to  take  advantage  of  such  an  accidental 
removal,  is  regarded  as  a  fraudulent  attempt  to  break  the 
blockade.  But  if  the  blockading  forces  should  be  so  scat- 
tered or  injured  by  the  storm,  as  to  be  unable  to  resume 
their  stations  without  repairs,  and  within  a  reasonable  time, 
the  blockade  will  be  considered  as  terminated,  in  the  same 
manner  as  if  the  blockading  squadron  had  been  driven  away 
by  a  superior  force  of  the  enemy.     Some  ports  are  subject  to 
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such  periodical  storms  during  one  or  more  months  of  each 
year,  that  any  blockading  squadron  is  obliged  to  leave  its 
station,  and  seek  refuge  in  some  other  harbor  till  the  seasons 
of  storms  is  passed.  In  such  cases  the  legal  operation  of  the 
blockade  is  suspended.  It  should  be  remembered,  however, 
that  some  text-writers  do  not  admit  this  exception  of  thetempo- 
orary  and  accidental  absence  of  the  blockading  force.  They 
say  that  the  blockade  is  not  mere  theory,  but  the  material 
result  of  a  material  fact,  {resuliai  materiel  d'unfait  materiel^)  and, 
consequently,  cannot  exist  in  the  absence  of  that  fact.  That, 
therefore,  the  blockade  must  be  regarded  as  raised  the  moment 
the  blockading  force  is  removed,  no  matter  whether  the 
absence  is  for  a  long  or  short  period,  or  whether  produced  by 
accident,  by  storm,  or  by  an  opposing  force.  ( Wildman,  Int 
Law,  vol.  2,  p.  181 ;  Wheaton,  Elem.  Int  Laiv,  pt.  4,  ch.  3, 
§  28 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  145 ;  Luer,  On  Insu- 
rance, vol.  1,  p.  651 ;  The  Columbia,  1  Rob.  Rep.,  p.  154 ;  The 
Triheien,  6  Rob.  Rep.,  p.  G5;  The  Hoffnung,  6  Rob.  Rep.,  p. 
116 ;  The  Frederick  Molke,  1  Rob.  Rep.,  p.  73 ;  The  Juffrow 
Maria,  Schroeder,  3  Rob.  Rep.,  p.  155 ;  Badcliffy.  U.  Ins.  Co.,  7 
Johns.  Cases,  p.  38 ;  Fhillimore,  On  Int.  Law,  vol.  3,  §  294 ; 
Laing  v.  Z7.  Ins.  Co.,  2  Johns.  Cases,  p.  178 ;  Ortolan,  Diplo- 
maiie  de  la  Mer,  tome  2,  ch.  9 ;  Biquelme,  Derecho  Pub.  Int., 
lib.  1,  tit.  2,  cap.  18  ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  8, 
§  5 ;  Hautefeuille,  Des  Nations  Neutres,  tit.  9,  ch.  1,  sec.  2.) 

§  6.  A  constructive,  or,  as  it  is  sometimes  called,  a  paper 
blockade,  is  one  established  by  proclamation,  without  the 
actual  presence  of  an  adequate  force  to  prevent  the  entrance 
of  neutral  vessels  into  the  port  or  ports  so  pretended  to  be 
blockaded.  In  other  words,  it  is  an  attempt  on  the  part  of 
one  belligerent,  by  mere  proclamation  and  without  possess- 
ing, or  if  possessing,  without  using  the  means  of  establish- 
ing a  real  blockade,  to  close  the  port  or  ports  of  the  opposite 
belligerent  to  neutral  commerce.  Can  such  fictitious  or 
paper  bluckades  render  criminal  the  entrance  of  neutral  ves- 
sels into  ports  so  proclaimed  to  be,  but  not  actually,  blocka- 
ded ?  If  so,  a  mere  paper  proclamation  is  equally  as  effica- 
cious in  war  as  the  largest  and  most  powerful  fleets.  ( Whea- 
ton, Eleyn.  Int.  Law,  pt.  4,  ch.  2,  §  28;  Kent,  Com.  on  Am.  Law, 
vol.  1,  p.  145 ;  Phillimore,   On  Int.  Law,  vol.  3,  §§  321,  167 ; 
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Wildman,  Int  Law,  vol.  2,  p.  179 ;  The  Betsey,  1  Roh.  Rejp.,  p. 
92 ;  The  Mercurius,  1  Bob.  Bep.^  p.  84 ;  Ortolan,  Biplomatie  de 
la  Mer,  tome  2,  ch.  9 ;  Beddie,  Besearches,  Historical,  etc.,  vol. 

2,  p.  16 ;  Bistoye  et  Duverdy,  Traite  des  Brises,  tit.  6,  ch.  2,  sec. 
2 ;  Heffter,  Droit  International,  §  157 ;  Biquelme,  Derecho  Bub. 
Int.,  lib.  1,  tit.  2,  cap.  18  ;  Bello,  Derecho  Internacional,  pt.  2, 
cap.  8,  §  5 ;  Hautefeuille,  des  Nations  Neutres,  tit.  9,  ch,  5,  sec. 
1 ;  De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  11.) 

§  7.  The  ancient  text-writers  all  agree,  that  a  blockade 
which  does  not  really  exist,  but  is  merely  declared  by  procla- 
mation, is  not  sufficient  to  render  commercial  intercourse 
unlawful  on  the  part  of  neutrals.  Grotius  forbids  the  carry- 
ing of  anything  to  "  a  town  actually  invested,  or  a  port  closely 
blockaded;"  and  Bynkershoek  evidently  concurred  with 
Grotius,  in  requiring  a  strict  and  actual  siege  or  blockade, 
such  as  where  a  town  is  actually  invested  with  troops  or  a 
port  closely  blockaded  by  ships  of  war,  (oppiduin  obsessum, 
portus  clausos.)  This  is  shown  from  his  remarks  upon  the 
various  decrees  of  the  states-general.  The  general  practice 
of  the  continental  powers  accorded  with  the  opinions  of  these 
writers.  In  the  convention  of  1801,  between  Great  Britain 
and  Russia,  intended  as  a  final  adjustment  of  the  disputed 
points  of  maritime  law  which  had  given  rise  to  the  armed 
neutrality  of  1780  and  1801,  the  general  law  of  nations  as  to 
what  constitutes  a  blockade,  is  very  correctly  expressed.  The 
third  article,  section  fourth,  of  that  convention,  declares : 
"  That  in  order  to  determine  what  characterizes  a  blockaded 
port,  that  denomination  is  given  only  where  there  is,  by  the 
disposition  of  the  power  which  attacks  it  with  ships  sta- 
tionary or  sufficiently  near,  an  evident  danger  in  entering.'"  The 
same  definition  of  a  blockade  is  implied  in  the  previous  trea- 
ties between  Great  Britain  and  the  Baltic  powers,  and  in 
that  of  1794,  with  the  United  States.  In  1804,  instructions 
were  sent  by  the  board  of  admiralty  to  the  naval  comman- 
ders and  judges  of  the  vice-admiralty  courts,  not  to  consider 
any  blockade  of  the  French  West  India  islands  as  existing, 
unless  in  respect  to  particular  ports  which  were  actually  invested. 
{De  Cussy,  Droit  Maritime,  liv.  1,  ch.  7 ;  Wheaton,  Hist.  Law 
of  Nations,  pp.  138-143  ;    Wheaton,  Elem.  Int.  Law,  pt.  4,  ch. 

3,  §  28  ;   Grotius,  de  Jur.  Bel  ac  Bac,  lib.  3,  cap.  1,  §  5 ;   Byn- 
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kershoek,  QuaesL  Jur,  Pub.,  lib.  1,  cap.  11 ;  The  Mercurius,  1 
Rob.  Rep.,  p.  84  ;  Heffter,  Droit  International,  §  157 ;  Iliquelm£, 
Derecho  Pub.  Int.,  lib.  1,  tit.  2.  cap.  18  ;  Bello,  Derecho  Interna- 
cional,  pt.  2,  cap.  8,  §  5 ;  Hautefeuille,  Des  Nations  Neutres,  tit. 
9,  ch.  5,  sec.  1.) 

§  8.  But  in  the  course  pursued  by  the  belligerents  in  the 
wars  of  the  French  revolution  and  empire,  and  in  the  British 
orders  in  council,  and  l!*^apoleon's  retaliatory  decrees,  an 
attempt  was  made  by  England  and  France  to  annul  the  well 
established  rule  of  blockades,  and  to  close  the  ports  and 
coasts  of  a  whole  state  to  neutral  commerce,  by  simple  pro- 
clamations, and  without  the  slightest  pretense  of  an  actual 
blockading  force.  The  United  States  constantly  protested 
against  this  proceeding,  and  contended  for  the  rule  of  inter- 
national law  as  laid  down  by  text-writers,  that  no  port  or 
coast  could  be  regarded  as  blockaded  without  the  actual  pre- 
sence of  a  sufficient  force  to  prevent,  or  at  least  to  render 
dangerous,  any  attempt  of  the  neutral  to  enter.  It  is  not 
necessary  to  here  repeat  the  various  discussions  which  grew 
out  of  these  events,  as  the  powers  which  then  attempted  to 
establish  this  new  and  absurd  rule  of  international  law,  have 
now  entirely  abandoned  such  pretensions.  (Wheaton,  Hist. 
Laic  of  Nations,  pp.  372-388  ;  Kent,  Com.  on  Am..  Law,  vol.  1, 
p.  145 ;  Phillimore,  On  Int.  Law,  vol.  3,  §§  167,  321 ;  Martens, 
Causes  celebres,  tome  2,  p.  35  ;  Pando,  Derecho  Internacional,  p. 
519  ;  Heffter,  Droit  Internacional,  §  157  ;  Biquelme,  Derecho  Pub. 
Int.,  lib.  1,  tit.  2,  cap.  18 ;  Bello,  Derecho  Internacional,  pt.  2, 
cap.  8,  §  5 ;  Hautefeuille,  Des  Nations  Neutres,  tit.  9,  ch.  5,  sec. 
1  ;  De  Cussy,  Droit  Maritime,  liv.  2,  ch.  26.) 

§  9.  At  the  commencement  of  the  war  between  the  allies 
and  Russia,  in  1854,  France  and  England  declared  their  inten- 
tion to  "  maintain  the  right  of  a  belligerent  to  prevent  neu- 
trals from  breaking  any  effective  blockade  which  may  be 
established  with  an  adequate  force  against  the  enemy's  ports, 
harbors,  or  coasts."  This  declaration  was  a  virtual  conces- 
sion on  the  part  of  these  powerful  maritime  nations  of  the 
illegality  of  constructive  or  paper  blockades,  for  which  they 
had  formerly  contended ;  but  it  was  regarded  as  defective,  in 
not  further  defining  what  should  constitute  an  effective  block- 
ade, or  an  adequate  blockading  force.     Moreover,  the  decla- 
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ration  was  in  form  a  mere  temporary  order,  and  not  as  a 
recognized  and  subsisting  law  of  nations.  But  the  declara- 
tion of  the  plenipotentiaries  of  France,  Great  Britain,  Eussia, 
Austria,  Prussia,  Sardinia  and  Turkey,  on  the  16th  of  April, 
1856,  at  the  conference  of  Paris,  removed  all  doubt  on  this 
point,  by  announcing  in  the  fourth  proposition  or  principle, 
that  "  Blockades,  in  order  to  be  binding,  must  be  effective ; 
that  is  to  say,  maintained  by  a  force  sufficient  really  to  prevent 
access  to  the  coast  of  the  enemy.''  This  proposition  was  approved 
by  the  United  States,  and  has  been  adopted  by  the  other 
nations  of  Europe.  There  is,  therefore,  very  little  danger  of 
its  ever  again  being  disputed  as  an  established  principle  of 
international  jurisprudence.  {Phillimore,  On  Int.  Law.,  vol. 
3,  appendix,  pp.  850,851;  Ortolan,  Diplomatic  de  la  Mer.,  tome 
2,  appendice  special ;  Fistoye  et  Duverdy,  Traite  des  Prises,  tit. 
6,  ch.  5,  sec.  2 ;  Heffter,  Droit  International,  §  157 ;  De  Cussy, 
Precis  Historique,  ch.  12.) 

§  10.  Blockades  are  divided,  by  English  and  American 
publicists,  into  two  kinds :  1st,  a  simple  or  de  facto  blockade, 
and  2d,  a  public  or  governmental  blockade.  This  is  by  no 
means  a  mere  nominal  distinction,  but  one  that  leads  to 
practical  consequences  of  much  importance.  In  cases  of 
capture,  the  rules  of  evidence  which  are  applicable  to  one 
kind  of  blockade,  are  entirely  inapplicable  to  the  other ;  and 
what  a  neutral  vessel  might  lawfully  do  in  case  of  a  simple 
blockade,  would  be  sufficient  cause  for  condemnation  in  case 
of  a  governmental  blockade.  A  simple  or  de  facto  blockade 
is  constituted  merely  by  the  fact  of  an  investment,  and  with- 
out any  necessity  of  a  public  notification.  As  it  arises  solely 
from  facts,  it  ceases  when  they  terminate ;  its  existence  must, 
therefore,  in  all  cases,  be  established  by  clear  and  decisive 
evidence.  The  burthen  of  proof  is  thrown  upon  the  captors, 
and  they  are  bound  to  show  that  there  was  an  actual  block- 
ade at  the  time  of  the  capture.  If  the  blockading  ships  were 
absent  from  their  stations  at  the  time  the  alleged  breach 
occurred,  the  captors  must  prove  that  it  was  accidental,  and 
not  such  an  absence  as  would  dissolve  the  blockade.  A 
public,  or  governmental  blockade,  is  one  where  the  invest- 
ment is  not  only  actually  established,  but  where  also  a  pub- 
lic notification  of  the  fact  is  made  to  neutral  powers  by  the 
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government,  or  officers  of  state,  declaring  the  blockade. 
Such  notice  to  a  neutral  state  is  presumed  to  extend  to  all 
its  subjects;  and  a  blockade  established  by  public  edict  is 
presumed  to  continue  till  a  public  notification  of  its  expira- 
tion. Hence  the  burthen  of  proof  is  changed,  and  the  cap- 
tured party  is  now  bound  to  repel  the  legal  presumptions 
against  him  by  unequivocal  evidence.  It  would,  probably, 
not  be  sufficient  for  the  neutral  claimant  to  prove  that  the 
blockading  squadron  was  absent,  and  there  was  no  actual 
investment  at  the  time  the  alleged  breach  took  place ;  he 
must  also  prove  that  it  was  not  an  accidental  and  temporary 
absence,  occasioned  by  storms,  but  that  it  arose  from  causes 
which  by  their  necessary  and  legal  operation,  raised  the 
blockade.  ( Wheaton^  JElem.  Int.  Law,  pt.  4,  ch.  3,  §  28  ;  The 
Nepiunus,  Kemp,  1  Eob.  Rep.,  p.  170 ;  The  Betsey,  1  Rob. 
Rep.,  p.  331 ;  The  Christina  Margaretha,  6  Rob.  Rep.,  p.  62  ; 
The  Vrow  Johanna,  2  Rob.  Rep.,  p.  109 ;  Liier,  On  Insurance, 
vol.  1,  pp.  649,  650;  PhiUimore,  On  Int.  Law,  vol.  3,  §  290; 
The  MercuriiLS,  1  Rob.  Rep.,  p.  82;  The  Neptunns,  Hempel, 
2  Rob.  Rep.,  p.  110 ;  The  Welvaart  Van  Pillaiv,  2  Rob.  Rep., 
p.  130  ;  Manning,  Law  of  Nations,  p.  323  ;  Ortolan,  Diplomatie 
de  la  Mer,  tome  2,  ch.  9 ;  Pistoye  et  Duverdy,  Traite  des  Prices, 
tit.  6,  ch.  2,  sec.  2 ;  Heffter,  Droit  International,  §§  154-156  ; 
Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  18;  Bello, 
Derecho  Internacioncd,  pt.  2,  cap.  8,  §  5 ;  Hautefeuille,  Les 
Nations  Neutres,  tit.  9,  ch.  5,  sec.  2.) 

§  11.  Where  the  blockading  squadron  is  driven  away  from 
its  station  by  a  superior  force  of  the  enemy,  the  interruption 
operates  as  a  legal  discontinuance  of  the  blockade,  and  on  its 
renewal,  the  same  measures  are  necessary  to  bring  it  to  the 
knowledge  of  neutrals,  either  by  public  declaration  or  by  the 
notoriety  of  the  fact,  as  were  legally  requisite  when  it  was 
fi.rst  established.  It  is,  in  effi^ct,  a  new  blockade,  and  not  the 
continuance  of  the  old  one.  The  reason  ot  this  is  obvious. 
The  raising  of  the  blockade  by  a  superior  force  of  the  enemy, 
efl:ects  a  material  change  in  the  relative  circumstances  of  the 
war,  and  a  new  course  of  events  arises  which  may  lead  the 
government  to  make  a  very  different  disposition  of  its  block- 
ading force.  It,  therefore,  introduces  a  new  and  different 
train  of  presumptions,  in  favor  of  the  ordinary  freedom  of 
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commercial  intercourse.  (  Wheaton,  JElem,  Int  Laio,  pt.  4,  ch. 
3,  §28  ;  The  Triheien,  6  Bob,  Mep.,  p.  Q^',  TheHoffnung,  6  Bob, 
Rep.,  pp.  112-117  ;  Williams  v.  Sirddi,  2,  ]^.  Y.  R.,  p.  1 ;  Buer, 
On  Insurance,  vol.  1,  p.  653 ;  Wildman  Int.  Law,  vol.  2,  p.  183 ; 
Ortolan,  Dip.  de  la  Mer,  tome  2,  ch.  9 ;  Phillimore,  On  Int.  Laic, 
vol.  3,  §  294;  Heffter  Droit  International,  §  155;  Biquelme, 
Derecho  Fub.  Int.,  lib.  1,  tit.  2,  cap.  18 ;  Bello,  Derecho  Inter- 
nacional,  pt.  2,  cap.  8,  §  5.) 

§  12.  A  blockade  is  dissolved  by  the  removal  of  the  block- 
ading force  for  a  different  service,  although  the  removal 
should  be  a  temporary  one.  E\  en  where  only  a  portion  of 
the  force  is  ordered  away,  the  legal  effect  is  the  same,  unless 
the  force  that  is  left  is  competent,  b}^  itself,  to  maintain  and 
enforce  the  blockade,  by  its  ability  to  prevent  all  communi- 
cations. But  the  blockade  is  not  considered  as  raised  where 
some  of  the  passes  of  communications  are  left  unguarded  and 
open  by  the  temporary  absence  of  some  of  the  ships  in  chas- 
ing suspicious  vessels  which  had  approached  the  blockaded 
port;  for  the  service  in  which  such  ships  are  employed  is  a 
necessary  part  of  the  duty  they  are  appointed  to  perform,  and 
their  absence  is  justly  regarded  as  accidental,  like  that  pro- 
duced by  stress  of  w^eather;  they,  however,  are  bound  to 
resume  their  station  with  due  diligence,  as  otherwise  their 
prolonged  absence  would  lead  to  the  inference  that  they  had 
been  detached  as  cruisers,  and  the  blockade  be  considered 
as  suspended.  (  Wheaton,  JElem.  Int.  Law,  pt.  4,  ch.  3,  §  28 ; 
The  Nancy,  1  Act.  Rep.,  p.  57  ;  The  Eagle,  1  Act.  Rep.,  p.  68 ; 
Duer,  On  Insurance,  vol.  1,  p.  654;  Wildman,  Int.  Law,  vol.  2, 
p.  182;  Ortolan,  Dip),  dela  Mer,  tome  2,  ch.  9;  Phillimore,  On 
Int.  Law,  vol.  3,  §  294;  The  Bolla,  6  Rob.  Rep.,  p.  372;  The 
Fox  and  others,  1  Edw.  Rep.,  p.  321 ;  Pistoye  et  Duverdy,  Traite 
des  Prises,  tit.  6,  ch.  2,  sec.  2;  Heffter,  Droit  International, 
§  155  ;  Biquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  2,'cap.  18 ;  Pello^ 
Derecho  Inter  nacional,  pt.  2,  cap.  8,  sec.  5.) 

§  13.  A  blockade  is  also  dissolved  by  repeated  instances  of 
an  improper  relaxation  of  the  application  of  the  blockading 
force  to  the  purposes  intended.  The  mere  presence  of  an 
adequate  force  is  not  sufficient  to  constitute  and  maintain  a 
blockade,  but  its  application  must  be  constant  and  uniform, 
8» 
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to  prevent  all  communication  with  the  port  it  incloses.  If, 
through  motives  of  civility,  or  other  considerations,  it  should 
allow  ships,  not  privileged  by  law,  to  enter  or  depart,  the  irre- 
gularity may  be  justly  held  to  vitiate  the  blockade,  as  it 
necessarily  tends  to  deceive  other  parties.  Where  some  are 
suffered  to  pass,  others  will  have  a  right  to  infer  that  the 
blockade  is  raised.  To  justify  this  presumption,  however, 
there  must  be  repeated  instances  of  an  improper  relaxation, 
for  one  or  two  cases  would  hardly  be  deemed  sufficient  to 
warrant  the  belief  that  the  legal  restraint  on  neutral  com- 
merce had  been  wholly  removed.  (Duer,  On  Insurance,  vol. 
1,  p.  654;  Wheaton,  JElem.  InL  Law,  pt.  4,  ch.  3,  §28;  The 
Holla,  6  Eob.  Rep.,  p.  372;  Heffter,  Droit  International,  §155; 
Fhillimore,  On  Int.  Law,  vol.  3,  §  295 ;  Jacobsen,  Seerecht,  p. 
683.) 

§  14.  A  legal  blockade  can  only  exist,  where  its  actual  force 
can  be  applied ;  hence  the  legal  effect  of  a  maritime  blockade, 
not  accompanied  by  a  military  investment  on  land,  applies 
only  to  a  direct  communication  by  sea,  and  to  vessels  sailing 
from,  or  immediately  destined  to,  the  blockaded  port,  and 
cannot  be  construed  to  prohibit  the  conveyance  of  articles, 
not  contraband  of  war,  to  or  from  the  blockaded  port,  by 
interior  communications.  A  blockade  can  never  be  a  com- 
plete investment  of  a  place,  unless  its  force  can  be  applied  to 
every  point  by  which  a  communication  may  be  carried  on. 
It  is  true  that,  by  this  construction,  a  maritime  blockade  is 
usually  imperfect,  as  a  complete  investment,  but  this  imper- 
fection arises  from  the  nature  of  the  force  applied ;  it  is  now 
universally  conceded  that  the  extent  of  legal  pretensions  of  a 
blockade,  is  unavoidably  limited  by  the  physical  impossibility 
of  applying  ships  to  obstruct  communications  by  land.  The 
conveyance  of  goods  through  the  mouth  of  a  river  under 
blockade,  for  the  purpose  of  being  shipped  for  exportation, 
is  regarded  as  a  breach  of  blockade,  it  being  perfectly  insig- 
nificant whether  this  was  effected  in  large  or  small  vessels. 
Thus,  goods  shipped  in  a  river,  having  been  previously  sent 
in  lighters  along  the  coast  from  the  blockaded  port,  with  the 
ship  under  charter-party  proceeding  also  from  the  blockaded 
port  in  ballast  to  take  them  on  board,  were  held  liable  to 
confiscation.     ( Wildman,  Int.  Law,  vol.  2,  p.  180 ;    Wheatony 
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Elem.  Int.  Law,  pt.  4,  ch.  3,  §  28 ;  Duer,  On  Insurance,  vol.  1, 
p.  Q^^ ;  The  Neutralitet,  3  Rob.  Eep.,  p.  295;  TheStert,  4  Rob. 
Rep.,  p.  65 ;  The  Jonge  Pieter,  4  Rob.  Rep.,  p.  83 ;  The  Ocean, 
3  Rob.  Rep.,  p.  297  {  The  Maria,  6  Rob.  Rep.,  p.  201 ;  The 
Charlotte  Sophia,  6  Rob.  Rep.,  p.  204,  note ;  Heffter,  Droit 
International,  §155;  Jacohsen,  Seerecht,  etc.,  p.  683;  Hiquelme, 
Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  18 ;  Pello,  Derecho  Inter- 
nacional,  pt.  2,  cap.  8,  §  5.) 

§  15.  It  might  be  inferred,  by  parity  of  reasoning,  that, 
when  a  port  is  under  a  military  siege,  neutral  commerce 
might  still  be  lawfully  carried  on  by  sea,  through  channels  of 
communication  which  could  not  be  obstructed  by  the  forces 
of  the  besieging  army.  But  such  inference  would  not  be 
strictly  correct,  for  the  difference  between  a  blockade  and  a 
siege,  in  their  character  and  object,  have  led  to  a  difference 
in  the  rules  applicable,  in  the  two  cases,  to  neutral  commerce. 
Although  the  legal  effect  of  a  siege  on  land,  that  is,  a  purely 
military  investment  of  a  naval  or  commercial  port,  may  not 
be  an  entire  prohibition  of  neutral  commerce,  yet  it  does  not 
leave  the  ordinary  communications  by  sea  open  and  unre- 
stricted, as  a  purely  maritime  blockade  leaves  the  interior 
communications  by  land.  The  primary  object  of  a  blockade 
is,  as  we  have  already  said,  to  prohibit  commerce ;  but  the 
primary  object  of  a  siege  is,  the  reduction  of  the  place.  All 
writers  on  international  law  impose  upon  neutrals  the  duty 
of  not  interfering  with  this  object.  To  supply  the  inhabitants 
of  the  place  besieged  with  anything  required  for  immediate 
use,  such  as  provisions  aud  clothing,  might  be  giving  them 
aid  to  prolong  their  resistance.  It  is,  therefore,  a  clear  depar- 
ture from  neutral  duty  to  furnish  supplies,  even  of  possible 
utility,  to  a  port  in  a  state  of  siege,  although  the  communi- 
cation by  sea  may  be  open,  li  would  be  a  direct  interference 
in  the  war,  tending  to  the  relief  of  one  belligerent,  and  to 
the  prejudice  of  the  other;  and  such  supplies  are  justly 
deemed  contraband  of  war,  to  the  same  extent  as  if  destined 
to  the  immediate  use  of  the  army  or  navy  of  the  enemy. 
Hence,  although  the  prohibition  of  neutral  commerce  with  a 
port  besieged  be  not  entire,  yet  it  will  extend  to  all  supplies 
of  even  possible  utility  in  prolonging  the  siege.  {Buer,  On 
Insurance,  vol.  1,  pp.  656-658;  Bynkershoek,  Quaest,  Jur.  Pub., 
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lib.  1,  cap.  11 ;    Vattel,  Droit  des  Gens,  liv.  3,  ch.  7,  §  117 ; 
Heffier,  Droit  International,  §  155.) 

§  16.  The  breach  of  a  blockade  is  viewed,  in  all  cases,  as 
a  criminal  act ;  this  necessarily  implies  a  criminal  intent,  and 
to  constitute  such  intent,  a  knowledge  of  the  existence  of 
the  blockade,  and  an  intention  to  violate  it,  are  indespen- 
sable.  These  are  sometimes  a  presumption  of  law  which 
the  party  is  not  permitted  to  repel,  in  others,  an  inference 
more  or  less  probable,  but,  in  many  cases,  they  must  be 
shown  by  positive  evidence.  Sometimes  one  will  be  pre- 
sumed, while  the  other  will  require  positive  proof.  Although 
both  knowledge  and  intention  must  be  combined  to  com- 
plete a  criminal  intent,  it  is  evident  that  the  questions  them- 
selves are  perfectly  distinct,  and,  in  any  particular  case, 
may  be  governed  by  different  rules  of  evidence.  The  judi- 
cial decisions  in  England,  and  in  the  United  States,  have 
given  great  precision  to  the  rules  of  law  applicable  to  a 
breach  of  blockade,  by  the  clearness  of  their  reasoning,  and 
the  equity  of  their  illustrations.  They  are  distinguished, 
likewise,  for  general  coincidence  and  harmony  in  their  prin- 
ciples. {Heffier,  Droit  International,  §  156;  Wheaton,  Ulem. 
lut.  Law,  pt.  4,  ch.  3,  §  28;  Kent,  Com,  on  Am.  Law,  yo].  1, 
p.  147 ;  Ortolan,  Diplomatie  de  la  Mer,  tome  2,  ch.  9 ;  Duer, 
On  Insurance,  vol.  1,  p.  658 ;  Vattel,  Droit  des  Gens,  liv.  3, 
ch.  7,  §  117;  Phillimore,  On  Int.  Law,  vol.  3,  §  298.) 

§  17.  It  has  been  held  by  the  English  courts  of  admiralty, 
that  the  notification  of  a  blockade  to  a  neutral  government, 
is,  by  construction  of  law,  a  direct  personal  notice  to  each 
inhabitant  of  that  country,  and  that  he  cannot  be  allowed  to 
aver  his  own  ignorance  of  the  blockade,  or  otherwise  contra- 
dict the  legal  presumption  of  knowledge.  To  allow  individ- 
uals to  plead  ignorance  of  a  blockade  which  had  been  notified 
to  their  government,  would  wholly  defeat  the  object  of  the 
notification.  It  is  true,  that  the  exclusion  of  this  evidence 
may  operate  with  severity  in  particular  cases ;  but  an  oppo- 
site construction  would  render  a  notification,  in  the  words  of 
Sir  Willliam  Scott,  "the  most  nugatory  thing  in  the  world." 
If  the  neutral  government  should  fail  to  communicate  the 
information  to  its  subjects,  by  a  prompt  aud  authorative  pub- 
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lication  of  the  notice  which  it  receives,  those  subjects  who 
sufter  from  such  neglect  cannot  complain  of  the  belligerent 
state,  but  must  address  their  complaints,  and  demand  for 
compensation,  to  their  own  government.  {Kent,  Com.  on  Am. 
Law,  vol.  6,  pp.  147,  148 ;  PhiUimore,  On  Int.  Law,  vol.  3, 
§290;  JJuer,  On  Insurance,  vol.  1,  p.  659;  The  Nepiunus, 
2  Rob.  Rep.,  p.  110 ;  The  Vrow  Johanna,  2  Rob.  Rep.,  p.  109; 
The  Jonge  Petronella,  2  Rob.  Rep.,  p.  131 ;  Ortolan,  Dijplo- 
maiie  de  la  Mer,  tome  2,  ch.  9 ;  Wildman,  Int.  Law,  vol.  2, 
p.  188 ;  The  Spes  and  Irene,  5  Rob.  Rep.,  p.  79 ;  The  Welvaari, 
2  Rob.  Rep.,  p.  128 ;  Seffter,  Di^oit  International,  §  159  ;  BiqU' 
elme,  Derecho  Puh.  Int.,  lib  1,  tit  2,  cap.  18 ;  Bello,  Derecho 
Internadonal,  pt.  2,  cap.  8,  §  5 ;  Hautefeuille,  Des  Nations  Neu- 
ires,  tit.  9,  ch.  3.) 

§  18.  A  question  may  here  arise  as  to  what  constitutes  a 
public  notification.  This  is  usuall}^  in  the  form  of  an  official 
communication  from  the  belligerent  to  the  authorities  of 
neutral  states.  It  may  be  a  notice  that  a  certain  port  will 
be  blockaded  on  and  after  a  certain  date,  or  that  it  is  the 
intention  of  the  belligerent  to  proceed  to  blockade  certain 
ports  or  harbors.  The  latter  form  being  indefinite  as  to 
time  would  require  a  subsequent  notice  of  the  commence- 
ment or  time  of  the  actual  blockade.  Sometiraes  several 
notifications  are  given,  such  as  a  notice  of  intention,  a  subse- 
quent notice  of  the  sailing  of  the  naval  forces  for  the  purpose 
of  carrying  that  intention  into  execution,  and  finally  a  notice 
of  the  actual  commencement  of  the  blockade.  The  two 
former  are  given  as  a  matter  of  courtesy,  for  the  information 
of  neutrals.  The  French  have  held  that  a  general  diplom.atie 
notice  is  not  sufficient  to  charge  parties  with  a  knowledge  of 
a  blockade,  but  there  must  be  an  actual  notice  by  the  blocka- 
ding force.  This  doctrine  was  distinctly  announced  by 
Count  Mole  in  his  letter  of  October  20th,  1838,  to  the  French 
minister  of  marine,  in  relation  to  tbe  French  blockade  of 
Vera  Cruz,  Mexico,  and  is  strenuously  advocated  by  Ortolan 
and  other  French  writers  on  international  law.  As  already 
remarked,  British  writers  and  British  courts  of  admiralty 
regard  a  public  or  diplomatic  notice  of  a  blockade,  as,  by 
construction  of  law,  a  direct,  personal  notice,  to  each  inhabi- 
tant of  the  state  so  notified.     {Hautefeuille,  Des  Nations  Neu- 
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ires,  tit.  9,  ch.  5,  sees.  1,  2 ;  Bello,  Derecho  Iniernacional,  pt.  2, 
cap.  8,  §  5;  Eiquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  18 ; 
Duer,  On  Insurance,  vol.  1,  p.  659 ;  Phillimore,  On  Int.  Law, 
vol.  3,  §  291 ;  Ortolan,  Diplomatic  de  la  Mer,  tome  2,  ch.  9 ; 
7he  Spes  and  Irene,  5  Eob.  Rep.,  p.  79;  The  Rolla,  6  Rob. 
Rep.,  p.  368.) 

§  19.  Instead  of  a  direct  official  notification  to  a  neutral 
government  of  the  establishment  of,  or  intention  to  institute, 
a  blockade  of  a  particular  port,  a  general  notice  to  that  efiect 
is  sometimes  given  by  official  publication  in  the  newspapers. 
By  this  means  information  is  distributed  among  the  mer- 
cantile community  more  generally  and  expeditiously  than 
through  the  ordinary  channels  of  official  communication  with 
the  neutral  government.  Thus,  where  the  vessel  intercepted 
is  destined  to  a  blockaded  port,  and  there  is  clear  and  posi- 
tive proof  that  the  existence  of  the  blockade  was  generally 
known  at  her  port  of  departure  when  she  sailed,  neither  the 
master  nor  his  owners,  nor  the  shippers  of  the  goods,  will 
be  permitted  to  aver  their  personal  ignorance  of  that  which  it 
is  scarcely  possible  they  should  not  have  known,  or,  at  any 
rate,  by  due  inquiry  might  have  ascertained.  To  allow  proof 
of  personal  ignorance  in  such  a  case,  by  admitting  the  affida- 
vits of  the  master  or  his  crew,  would  be  a  direct  invitation 
to  perjury  and  fraud.  {Kent,  Com.  on  Am..  Law,  vol.  1,  p. 
148 ;  Hautefeuille,  Des  Nations  Neutres,  tit.  1,  ch.  3,  sees.  1,  2 ; 
The  Adelaide,  2  Rob.  Rep.,  p.  Ill ;  The  Frederick  Molke,  1 
Rob.  Rep.,  p.  86;  The  Hare,  1  Act.  Ap.  Ca.,  p.  261.) 

§  20.  Where  a  neutral  vessel  is  intercepted  on  her  passage, 
with  a  cargo  from  a  blockaded  port,  and  the  cargo  is  proved 
to  have  been  shipped  after  the  blockade  had  commenced,  and 
was  known  at  the  port,  the  party  is  precluded  from  denying 
his  knowledge  of  its  existence.  The  personal  ignorance  of 
the  master,  in  such  a  case,  could  only  have  arisen  from 
a  fraudulent  determination  not  to  know,—  an  obstinate 
exclusion  of  knowledge  it  was  his  duty  to  have  acquired ; 
and  if  his  personal  ignorance  could  be  proved,  it  would  not 
form  even  an  equitable  defense.  He  is,  therefore,  very  justly 
precluded  from  denying  his  knowledge  of  what  it  is  morally 
impossible  he  should  have  been  ignorant,  except  for  a  fraud- 
ulent intent.      {Duer,   On  Insurance,  vol.  1,  p.  660 ;    The 
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Frederick  Molke,  1  Rob.  Eep.,  p.  86 ;  The  Vrouw  Judith,  1 
Rob.  Rep.,  p.  150 ;  The  Adelaide,  2  Rob.  Rep.,  p.  Ill ;  The 
Hare,  1  Act.  Ap.  Ca.,  p.  261 ;  Phillimore,  On  Int.  Law,  vol.  3, 
§  300;  Wildman,  Int.  Law,  vol.  2,  pp.  186,  189;  Eeffier,  Droit 
International,  §  156 ;  Riquehne,  Derecho  Pub.  Int.,  lib.  1,  tit.  2, 
cap.  18 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  8,  §  5;  Haute- 
feuille,  Des  Nations  Neutres,  tit.  9,  cb.  4,  sec.  1.) 

§  21.  There  are  many  cases  where  the  inference  of  a  know- 
ledge of  the  blockade  is  so  probable  as  to  create  a  strong 
presumption,  but  a  presumption  not  entirely  conclusive,  and 
which  may  be  repelled  hy  unimpeached  and  positive  proof. 
Thus  a  public  notification  to  one  neutral  state,  will  be  pre- 
sumed, in  due  time,  to  reach  the  inhabitants  of  a  neighbor- 
ing power  not  officially  notified  of  the  blockade,  as  such 
information,  generally  circulated  in  one  country,  must  of 
necessity  in  time  reach  the  knowledge  of  the  inhabitants  of 
an  adjoining  country.  But  as  such  notification  does  not, 
proprio  vigore,  bind  the  inhabitants  of  any  state  but  that  to 
which  it  is  addressed,  the  presumption  of  such  knowledge, 
in  a  reasonable  time,  may  be  repelled  by  positive  evidence. 
So,  where  a  blockade  has  lasted  for  such  a  considerable  time 
as  to  render  it  highly  probable  that  its  existence  must  have 
been  known  at  the  port  of  departure,  a  knowledge  of  it  will 
be  presumed,  and  it  will  rest  upon  the  party  to  show  by 
satisfactory  proof,  that  he  was  not  apprized  of  the  blockade. 
Again,  where  the  neutral  vessel  is  intercepted  on  her  egress 
from  a  blockaded  port,  with  a  cargo  shipped  immediately 
after  the  blockade  had  commenced,  and  while  it  might  have 
been  unknown  to  the  inhabitants  of  the  port  when  the  vessel 
sailed,  the  party  will  be  allowed  to  rebut  the  presumption  of 
law  by  satisfactory  proof,  of  his  ignorance  of  the  establish- 
ment of  the  blockade.  In  all  cases  of  this  kind,  where  the 
presumption  of  knowledge  is  not  absolute  and  conclusive, 
the  neutral  claimant  is  allowed  to  prove  his  own  innocence. 
And  the  captor  can  judge  from  the  nature  and  circumstances 
of  each  particular  case,  whether  the  neutral  vessel  is  acting 
in  good  faith,  and  is  really  ignorant  of  the  existence  of  the 
blockade,  or  whether  the  pretended  ignorance  is  a  mere 
fraudulent  attempt  to  deceive.  ( Wildman,  Int.  Law,  vol.  2, 
pp.  188, 189 ;  Luer,  On  Insurance,  vol.  1,  p.  662 ;  2^ he  Adelaide, 
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2  Hob.  Rep.,  pp.  110, 112  ;  The  Calyjpso,  2  Rob.  Rep.,  p.  298 ; 
The  Hurtige  Uane,  3  Rob.  Rep.,  p.  328 ;  PhilUmore,  On  Int. 
Law,  vol.  3,  §  301 ;  Manning,  Law  of  Nations,  pp.  323,  et  seq. ; 
Pistoye  etDuverdg,  Traite  des  Prises,  tit.  6,  eh.  2,  sec.  2  ;  Piquel- 
m.e,  Lerecho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  18 ;  Pello,  Derecho 
Internacional,  pt.  2,  cap.  8,  §  5.) 

§  22.  Wbere  tbere  are  no  legal  or  probable  grounds  for 
imputing  to  the  master  of  a  neutral  vessel  the  knowledge 
of  the  existence  of  a  blockade  which  he  is  charged  to  have 
violated,  it  rests  upon  the  captor  to  establish  the  fact  of  this 
knowledge  by  positive  evidence.  To  warrant  a  condem- 
nation, the  proof  must  be  clear  and  definite  that  such  vessel 
had  been  duly  notified  of  the  blockade,  and  had  undertaken 
or  prosecuted  the  voyage  in  defiance  of  the  notice  or  warning 
To  be  binding,  the  notice  or  warning  must  be  clear,  and  not 
so  ambiguous  or  insiduous  as  to  be  calculated  to  mislead  the 
neutral  master,  otherwise  it  is  illegal  and  void.  Where  it  is 
expressed  in  such  general  terms  as  to  embrace  other  ports 
not  blockaded,  it  is  not  even  valid  as  to  the  blockaded  port, 
although  included  in  the  general  language.  Where  the 
notice  is  irregalar  and  insufficient,  no  penalty  is  incurred  by 
its  contravention.  Proof  of  the  actual  knowledge  of  the 
party  at  the  inception  of  the  voyage,  supersedes,  in  all  cases, 
the  necessity  of  a  warning,  nor  is  it  of  any  importance  by 
what  means  or  in  what  form  he  received  the  information,  if 
the  information  was  credible  in  its  nature,  and  came  in  such 
a  form  and  from  such  a  source  as  to  leave  no  reasonable 
ground  on  his  mind  as  to  its  authenticity;  he  is  not  per- 
mitted to  aver  that  he  placed  no  confidence  in  a  communica- 
tion that  had  just  claims  to  his  belief.  Again,  if  the  voyage 
was  commenced  without  a  knowledge  of  the  blockade,  but 
he  was  afterward  notified  of  its  existence  by  a  cruiser,  or 
officer  of  the  blockading  state,  and  he  continue  his  voyage 
with  the  evident  intention  of  entering  the  blockaded  port, 
he  is  liable  to  condemnation.  {Kent,  Com.  on  Am.  Law,  vol. 
1,  pp.  147,  148;  Duer,  On  Insurance,  vol.  l,p.  663;  The  Mcr- 
curius,  1  Rob.  Rep.,  p.  80 ;  The  Henrick  and  Maria,  1  Rob. 
Rep.,  p.  146;  The  Vrow  Judith,  1  Rob.  Rep.,  p.  150;  The 
Apollo,  5  Rob.  Rep.,  p.  286;  The  Columbia,  1  Rob.  Rep.,  p. 
156;  PhilUmore,  On  Int.  Law,  vol.  3,  §  302;  Beffter,  Droit 
International,  §  155.) 
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§  23.  An  actual  entrance  into  a  blockaded  port  is,  by  no 
means,  necessary  to  render  a  neutral  ship  guilty  of  a  violation 
of  the  blockade.  Indeed,  such  a  construction  would  essen- 
tially defeat  the  very  object  of  a  blockade,  by  rendering  the 
capture  of  a  ship  lawful,  only  after  such  capture  had  ceased 
to  be  possible.  Hence  it  is  universall}^  held  that  an  attempt 
to  enter  the  port,  knowing  it  to  be  blockaded,  completes  the 
offense  to  which  the  penalty  of  the  law  is  attached.  It  is 
the  attempt  to  commit  the  oiFense,  which,  in  the  judgment 
of  the  law,  constitutes  the  crime,  and  is  as  much  a  breach  of 
neutrality  as  an  actual  entrance  into  the  prohibited  port.  It 
would  be  absurd  to  say  that  the  penalty  is  not  incurred  till 
the  unlawful  design  is  fully  accomplished,  for  the  offender 
would,  in  most  cases,  be  placed,  by  its  accomplishment, 
beyond  the  reach  of  the  law.  'Nor  is  the  word  "  attempt"  to 
be  understood  in  a  literal  and  narrow  sense.  It  is  not  limited 
to  the  conduct  of  the  ship  at  the  mouth  of  the  blockaded  port, 
but  is  applicable  to  her  whole  conduct  from  the  moment  she 
has  knowledge  of  the  existence  of  the  blockade,  and  the 
consequent  prohibition  of  neutral  commerce.  If  she  has  this 
knowledge  before  she  begins  her  voyage,  the  offense  is  com- 
plete the  moment  she  quits  her  port  of  departure,  if  that 
knowledge  is  communicated  to  her  during  the  voyage,  its 
contiued  prosecution  involves  the  crime,  and  justifies  the 
penalty;  if  it  is  not  given  to  her  till  she  reaches  the  block- 
ading squadron,  she  must  immediately  retire,  or  she  is  made 
liable  to  confiscation.  It  is  not  the  mere  mental  intention 
that  the  law  punishes,  but  it  is  the  overt  act  by  which  the 
execution  of  an  unlawful  intent  is  begun.  This  overt  act 
is  the  starting  for,  or  proceeding  toward,  the  prohibited 
port,  with  the  knowledge  that  it  is  blockaded.  The  same 
rules  prevails  in  all  analagous  cases  of  unlawful  voyages. 
{WheatoUy  Mem.  Int.  Law,  pt.  4,  ch.  3,  §  28;  Ke^it,  Com.  on 
Am.  Law,  vol.  1,  p.  148;  Duer,  On  Insurance,  vol.  1,  pp.  330, 
331,  586,  Q66,  688;  The  Vrow  Johanna,  2  Rob.  Eep.,  p.  109; 
The  Nepiunus,  2  Rob.  Rep.,  p.  110  ;  The  Spes  and  The  Irene, 
5  Rob.  Rep.  p.  76;  The  Shepherdess,  5  Rob.  Rep.,  p.  262; 
The  James  Cook,  Edw.  Ad.  Rep.,  p.  261 ;  The  Betsey,  1  Rob. 
Rep.,  p.  332  ;  The  Columbia,  1  Rob.  Rep.,  p.  154  ;  The  Nereide, 
9  Cranch.  Rep.,  p.  440;    Vos  and  Graves  v.  N.  Ins.   Co.,  1 
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■  Caines  Cases,  p.  7 ;  2  Johns  Cases,  pp.  180,  469 ;  Yeaton  v. 
M-]/,  5  Cranch.  Eep.,  p.  335;  Fiizsimmons  v.  N.  Ins.  Co.,  4 
Cranch.  Rep.,  p.  185;  Heffter,  Droit  International,  §§  155, 156; 
Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  18;  Bello, 
Derecho  Internaeional,  pt.  2,  cap.  8,  §  5.) 

§  24.  Several  continental  writers  of  authority  contend  that 
the  inception  of  a  voyage  for  a  blockaded  port,  with  a  know- 
ledge of  the  existence  of  the  blockade,  is  not  such  an  offense 
as  to  render  the  vessel  subject  to  seizure  upon  the  high  seas. 
Indeed,  they  regard  such  seizure  as  a  violation  of  the  liberty 
of  the  seas  and  of  the  independence  of  the  sovereign  state  to 
which  the  vessel  belongs.  But  English  and  American  pub- 
licists have  generally  held,  and  the  decisions  of  British  and 
American  courts  of  admiralty  seem  to  sustain  the  opinion, 
that  the  inception  of  the  voyage,  with  a  knowledge  of  the 
blockade,  and  the  intention  to  enter,  is  sufficient  in  law  to 
constitute  the  offense  and  incur  penalty,  and  that  the  intention 
will  be  presumed  from  the  fact  of  commencing  the  voyage 
with  the  knowledge  of  the  existence  of  the  blockade.  They 
say  that  the  vessel  had  no  right  to  commence  the  voyage  with 
such  knowledge,  and  that  the  act  of  inception  is,  in  itself,  as 
a  general  rule,  illegal  and  punishable  as  a  breach  of  neutra- 
lity, and,  therefore,  that  the  master  or  owners  are  not  permit- 
ted to  aver  that  they  merely  intended  to  proceed  to  the  blocka- 
ded port  to  ascertain,  by  due  inquiry,  whether  the  blockade  still 
continued,  and  to  enter  it  only  in  case  the  blockade  had 
ceased.  [Heffter^  Droit  International,  §  156 ;  Hautefeuille,  Des 
Nations  Neutres,  tit.  9;  Ortolan,  De  Diplomatie,  tome  2,  p.  32; 
Dello,  Derecho  Internaeional,  pt.  2,  cap.  8,  §  5 ;  Jacohson,  See- 
recht,  etc.,  p.  682 ;  Pando,  Derecho  Internaeional,  pp.  500-503; 
Pistoye  et  Duverdy,  Traite  des  Prises,  tit.  6,  ch.  2,  sec.  2 ;  Duer, 
On  Insurance,  vol.  1,  pp.  691-698,  note  1 ;  Wildman,  Int.  Law, 
vol.  2,  pp.  194,  197 ;  Phillimore,  On  Int.  Law,  vol.  3,  §  298 ; 
Olivera  v.  Union  Insurance  Co.,  3  Wheaton  Rep.,  p.  196,  note; 
Vide,  also,  cases  referred  to  ante,  §  23.) 

§  25.  But  this  general  rule  is  subject  to  some  important 
exceptions,  or  rather  the  inference,  from  the  inception  of  the 
voyage  with  knowledge  of  the  blockade,  of  intention  to  vio- 
late it,  may,  in  some  cases,  be  removed  by  proof  to  the  con- 
trary.    Thus,  where  the  vessel  sails  from  a  distant  country, 
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she  may  clear  with  a  provisional  destination  to  the  blockaded 
port,  without  incurring  the  penalty  of  a  breach  of  the  block- 
ade, provided  it  be  clearly  and  positively  proved  that  she 
intended  to  proceed  to  the  blockaded  port  only  in  case  she 
ascertained,  by  due  inquiry,  during  the  voyage,  that  the  block- 
ade had  been  raised.  This  may  be  shown  by  instructions  to 
the  master  not  to  pursue  the  voyage  unless,  by  inquiry  at  a 
port  of  the  blockading  power,  or  of  some  neutral  state,  be 
found  that  the  blockade  had  ceased.  These  instructions  to 
the  master  must  clearly  set  forth  the  necessity  of  the  previous 
inquiry,  and  the  mode  in  which  it  is  to  be  made,  in  order  to 
furnish  satisfactory  proof  of  the  intentions  of  the  parties. 
The  presumption  is  against  them,  and  to  repel  the  presump- 
tion the  equivocal  evidence  of  ambiguous  instructions  will 
not  be  sufficient.  But  no  matter  how  distant  the  country 
from  which  the  vessel  sails,  she  has  no  right  to  proceed  to 
the  entrance  of  the  blockaded  port  with  a  view  to  ascertain 
from  the  blockading  force  whether  she  can  be  permitted  to 
enter.  An  inquiry  from  the  blockading  force  is  only  justifi- 
able when  the  master,  who  finds  himself  in  its  presence, 
was  ignorant  that  the  blockade  existed.  In  other  cases,  a 
vessel  found  in  a  situation  to  make  the  inquiry,  if  destined 
to  the  blockaded  port,  is  liable,  from  her  previous  knowledge, 
to  instant  capture.  A.  neutral  merchant,  says  Sir  William 
Scott,  has  no  right  to  speculate  on  the  greater  or  less  proba- 
bility of  the  termination  of  a  blockade,  and,  on  such  specula- 
tion, to  send  his  vessel  to  the  very  mouth  of  the  blockaded 
river,  or  port,  with  instructions  to  the  master  to  enter,  if  no 
blockading  force  appeared,  otherwise  to  demand  a  warning, 
and  proceed  to  a  difi:erent  port.  A  rule  that  would  permit 
this,  would  be  introductory  of  the  greatest  frauds.  {Philli- 
more,  On  Int.  Law,  vol.  3,  §  303 ;  Duer,  On  Insurance,  vol.  1, 
pp.  668,  669;  The  Spes  and  Irene,  5  Rob.  Rep.,  pp.  80,  81; 
The  Betsey,  1  Rob.  Rep.,  p.  332 ;  The  Posten,  1  Rob.  Rep.,  p. 
336,  note  ;  The  Shepherdess,  5  Rob.  Rep.,  p.  262  ;  The  Little 
William,  1  Act.  Ad.  Rep.,  p.  141 ;  Bello,  Derecho  Internacional, 
pt.  2,  cap.  8,  §  5.) 

§  26.  "  It  seems  a  just  inference  from  the  decisions,"  says 
Mr.  Duer,  *'that  where  the  blockade  has  been  constituted 
simply  by  the  fact  of  an  investment,  although  its  existence 


556  Internaticmal  Law. 

was  known  at  the  port  of  departure,  previous  to  the  sailing 
of  the  neutral  ship,  she  may  clear  out,  provisionally,  for  the 
blockaded  port;  but  that,  in  this,  as  in  former  cases,  the 
inquiry  upon  the  result  of  which  the  right  to  complete  the  voy- 
age must  depend,  must  be  made  at  a  port  of  the  blockading 
state,  or  of  a  neutral  power.  I  see  no  reason  to  doubt  that 
the  prohibition  to  proceed  to  the  mouth  of  the  blockaded 
port  embraces  all  cases  of  a  previous  knowledge,  from  what- 
ever source  the  knowledge  may  have  been  derived  ;  and  that, 
in  all,  its  violations  is  subject  to  the  same  penalty."  (DueVj 
On  Insurance,  vol.  1,  pp.  669,  670 ;  The  Nepiunus,  2  Eob.  Rep., 
p.  114  ;  The  Spes  and  Irene,  5  Rob.  Rep.,  pp.  80,  81 ;  The  Bet- 
sey, 1  Rob.  Rep.,  p.  332 ;  The  Posten,  1  Rob.  Rep.,  p.  336 ; 
The  Shepherdess,  5  Rob.  Rep.,  p.  262;  The  Liitle  William,  1 
Act.  Rep.,  p.  141.) 

§  27.  There  are  other  cases  where  the  criminal  intent  to 
violate  a  blockade  is  deduced  from  the  facts  existing  at  the 
time  of  capture,  and  forming  a  presumption  which  the  party 
is  not  permitted  to  repel  by  his  own  denial.  Thus,  vessels, 
though  not  ostensively  destined  to  the  blockaded  port,  can- 
not innocently  place  themselves  in  a  situation  that  would  ena- 
ble them  to  violate  the  blockade  at  their  pleasure.  Even 
when  they  are  bound,  by  their  papers,  to  different  ports,  their 
suspicious  approximation  to  that  under  blockade  will  subject 
them  to  condemnation.  Were  they  permitted,  on  the  pre- 
tense of  an  intention  to  proceed  to  another  port,  to  approach 
so  close  to  that  blockaded  as  to  be  able  to  slip  in  without 
obstruction,  whenever  they  choose,  it  would  be  impossible 
that  any  blockade  could  be  long  maintained.  Hence,  it  is 
not  unfair  to  hold,  that  the  intention  of  the  party,  in  such 
cases,  to  violate  the  blockade,  is  a  necessary  and  absolute 
presumption ;  although  the  excuse  of  necessity,  when  estab- 
lished, is  doubtless  to  be  admitted.  The  proof,  however, 
must  be  clear  and  satisfactory,  to  remove  the  inference  of 
guilt.  {Wildman,  Int.  Law,  vol.  2,  p.  206;  Phillimore,  On 
Int.  Law,  vol.  3,  §  302 ;  Duer,  On  Insurance,  vol.  1,  p.  670 ; 
The  Neptune,  2  Rob.  Rep.,  p.  114  ;  The  Neutralitet,  6  Rob., 
p.  30 ;  The  Little  William,  1  Act.  Rep.,  p.  141 ;  The  Gute 
Erwartung,  6  Rob.  Rep.,  p.  182;  The  Arthur,  1  Edw.  Rep.,  p. 
202  ;  The  Charlotte  Christine,  6  Rob.  Rep.,  p.  103 ;  Bello,  Dere- 
cho  Iniernacional,  pt.  2,  cap.  8,  §  5.) 
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§  28.  For  a  neutral  ship  to  enter  a  blockaded  port,  is  alto- 
gether unlawful.  If  she  entered  with  a  cargo,  the  legal  pre- 
sumption is,  that  she  went  in  with  the  fraudulent  intention 
of  delivering  it,  and  if  she  come  out  again  without  delivering 
it,  that  fact  will  not  remove  the  presumption,  because  some 
change  of  circumstance  may  have  altered  that  intention.  If 
she  entered  in  ballast,  it  is  to  be  presumed  that  she  went  in 
for  the  purpose  of  bringing  away  property,  and,  for  the  same 
reason  as  above,  her  egress,  still  in  ballast,  will  not  oust  that 
presumption.  On  this  point,  we  quote  the  remarks  of  Duer: 
"A  neutral  ship,"  he  says,  "is  not  permitted  to  enter  a 
blockaded  port,  even  in  ballast,  for,  although  an  exception  of 
this  kind  is  allowed  in  the  case  of  an  egress,  the  reasons  on 
which  it  is  founded  are  not  applicable  to  an  inward  voyage. 
The  egress  is  necessary  to  restore  the  ship  to  the  beneficial 
use  of  the  owners,  and  can  tend,  in  no  degree,  to  aid  the 
commerce  that  is  meant  to  be  prohibited ;  but  there  can  be 
no  necessity  for  sending  a  ship  to  a  blockaded  port,  and  the 
intention  of  procuring  a  freight  is  the  only  assignable  motive 
of  the  voyage.  It  is  a  fair  presumption,  that  it  is  intended 
that  she  shall  return  with  a  cargo,  purchased  or  prepared  in 
the  blockaded  port,  not  that  she  shall  return  in  ballast,  thus 
rendering  the  entire  expedition  a  fruitless  expense;  nor  that 
she  will  remain  useless  in  port  during  the  uncertain  period 
that  the  blockade  may  continue.  Nor  is  it  admitted,  in  such 
cases,  as  an  adequate  excuse,  that  the  object  of  the  voyage 
was  to  bring  away  property  that  was  absolutely  locked  up 
by  the  blockade,  and  which  there  was  no  other  mode  of  extri- 
cating. It  can  rarely  happen  that  other  channels  of  com- 
munication are  not  open,  and,  in  all  cases,  the  property  may 
be  sold,  and  its  value  remitted  in  money  or  in  bills.  The 
only  adequate  excuse,  is  that  of  physical  necessity."  {Duer, 
On  Insurance,  vol.  1,  pp.  671,  672;  The  Comet,  1  Edw.  Rep.. 
32;  The  Charlotte  Christine,  6  Uoh.  Ue^.,  ^.  103;  Fhillimore, 
On  Int.  Law,  vol.  3,  §  302  ;  Wildman,  Int.  Law,  vol.  2,  p.  195 ; 
Riquelme,  Derecho  Pub.  lnt.,\\b.  1,  tit.  2,  cap.  18;  Bello,  Lere- 
cho  Internacional,  pt.  2,  cap.  8,  §  5;  The  Charlotia,  1  Edw. 
Eep.,  p.  252.) 

§  29.  We  have  already  stated  that  any  attempt  to  enter  a 
blockaded  port,  after  due  information  or  warning,  subjects 
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tlie  party  to  the  penalty  of  the  law ;  "  but,  whether  the  mere 
declarations  of  the  master,  when  detained  and  warned  by  a 
ship  of  the  blockading  force,  of  his  intention  to  persist  in  the 
voyage,  notwithstanding  the  warning,  is  to  be  considered  as 
evidence  of  an  actual  attempt,  justifying  an  immediate  cap- 
ture, is  exceedingly  doubtful."  The  mere  hasty  expressions 
of  the  master,  resulting  from  resentment  and  surprise,  cer- 
tainly ought  not  to  produce  the  condemnation  of  property 
entrusted  to  his  care.  But  where  the  declaration  of  the  mas- 
ter is  proved  to  be  deliberate  and  is  accompanied  by  such 
facts  as  induce  the  court  to  believe  that  he  really  intended  to 
carry  it  into  effect.  Sir  William  Scott  was  of  opinion  that  it 
supersedes  the  necessity  of  proving  further  facts,  and  it  is  of 
itself  a  sufficient  ground  of  condemnation.  Chief  Justice 
Marshall,  in  enumerating  several  general  acts  that  would  be 
justly  regarded  as  evidence  of  such  an  attempt,  adds  :  "  possi- 
bly the  obstinate  determined  declarations  of  the  master,  of 
his  resolution  to  break  the  blockade,  might  bear  the  same 
interpretation."  The  supreme  court  of  Pennsylvania  have 
clearly  decided  that  the  declarations  of  the  master,  how- 
ever positive  and  unequivocal,  are  evidence  merely  of  inten- 
tion, which,  unless  followed  by  some  voluntary  act  after 
his  release,  can  never  constitute  the  offense  to  which  alone 
the  penalty  attaches.  {Buer,  On  Insurance,  vol.  1,.  pp.  672, 
673,  675 ;  The  Apollo,  5  Rob.  Rep.,  p.  289 ;  Fitzsimmons  v. 
Newport  Ins.  Co.,  4  Cranch.  Rep.,  p.  185;  Calhoun  v.  Ins.  Co. 
of  Fenn.,  1  Binny,  Rep.  p.  293;  The  Neutralitet,  6  Rob.  Rep., 
p.  35 ;  Bello,  Derecho  International,  pt.  2,  cap.  8,  §  5.) 

§  30.  Although  the  declarations  of  the  master,  during  his 
detention,  will  not  constitute  in  itself  sufficient  cause  for  con- 
demnation, his  subsequent  conduct,  either  with  or  without 
such  declarations,  may  determine  the  lawfulness  of  his  cap- 
ture. It  is  his  duty,  on  being  duly  warned,  to  alter  the 
course  of  his  voyage,  as  soon  as  he  is  at  liberty  to  resume  it, 
and  to  depart  at  once  from  the  vicinity  of  the  blockaded 
port.  *'  He  has  no  right  to  linger  in  its  neighborhood,  on  the 
pretense  of  a  deliberation  as  to  the  course  he  shall  pursue, 
thus  compelling  the  belligerent  ship,  either  to  leave  him  to 
enter  the  blockaded  port  without  obstruction,  or  to  wait  for 
an  indefinite  time  to  watch  his  motions.     He  is  bound  to 
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manifest,  by  his  immediate  acts,  his  determination  to  obey 
the  warning  he  had  received.  Hence  a  very  short  delay,  an 
interval  probably  of  less  than  an  hour,  will  enable  the  belli- 
gerent to  determine  whether  the  master  is  pursuing  the  course 
he  is  bound  to  observe,  or  whether  the  temporary  detention 
may  not  lawfully  be  followed  by  a  final  capture.  It  is  scarcely 
possible  that  a  neutral  ship,  thus  circumstanced,  shall  escape, 
otherwise  than  by  an  abandonment  in  good  faith  of  the 
voyage,  that  the  warning  she  had  received  has  rendered  ille- 
gal." {Duer^  On  Insurance^  vol.  1,  pp.  675,  676 ;  The  Apollo, 
5  Eob.  Rep.,  p.  289  ;  Fitzsimmons  v.  Newport  Ins.  Co.,  4  Cranch 
Rep.,  p.  185 ;  Ortolan,  JDiplomatie  de  la  Mer,  tome  2,  ch.  1.) 

§  31.  If  the  master  persist  in  his  voyage  to  a  blockaded 
port,  in  defiance  of  a  sufficient  and  legal  warning,  no  excuse 
is  ever  admitted  for  his  conduct,  and  the  ship  and  cargo  are 
invariably  condemned.  "His  misconduct  may,  in  no  degree 
be  imputable  to  his  owners,  yet  their  innocence  afibrds  no 
protection  to  their  property.  His  acts  may  be  in  direct  vio- 
lation of  their  express  instructions,  may  even  amount  to 
fraud  or  barratry;  yet  his  owners  will  continue  to  be  bound 
by  their  legal  consequences,  to  the  same  extent,  as  if  they 
had  been  performed  under  their  previous  sanction  and  autho- 
rity. Indeed  the  rule,  so  far  as  relates  to  the  ship,  and  the 
property  of  its  owners,  is  universal,  that  they  are  concluded 
by  the  acts  of  the  master.  He  is  their  agent,  and  the  pro- 
perty they  have  entrusted  to  his  care  is,  in  all  cases,  responsi- 
ble for  his  just  observance  of  the  duties  of  neutrality."  (Duer, 
On  Insurance,  vol.  1,  p.  676;  Wildraan,  Int.  Laiv,  vol.  2,  p.  194; 
The  Shepherdess,  5  Rob.  Rep.,  p.  262;  The  Vrouw  Judith,  1 
Rob.  Rep.,  p.  150;  The  Mercurius,  1  Rob.  Rep.,  p.  80.) 

§  32.  There  are  but  few  cases  where  the  entrance  of  a 
vessel  into  a  blockaded  port,  or  an  attempt  to  enter,  is  ever 
justified  or  excused.  A  license  from  the  government  of  the 
blockading  state  to  enter  the  blockaded  port  is  always  a  suffi- 
cient justification,  and,  as  will  be  shown  hereafter,  all  such 
licenses  are  to  be  liberally  construed.  But  a  general  license 
to  enter  the  port  before  the  blockade  would  not  be  available 
after  it  had  commenced ;  to  constitute  a  sufficient  protection 
it  must  authorize  the  vessel  to  enter  the  port  as  one  block- 
aded.    Again,  a  physical  necessity,  arising  from  the  imme- 
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cliate  need  of  water,  or  provisions,  or  repairs,  produced  by 
stress  of  weather,  which  leave  no  other  alternative  for  safety. 
"But  as,  in  order  to  cover  a  real  design  to  dispose  of  a 
cargo,"  says  Mr.  Duer,  ''the  pretext  of  a  necessity  is  easily 
framed,  the  excuse  is  necessarily  liable  to  great  suspicion, 
and,  in  all  cases,  as  justly  subject  to  a  rigid  scrutiny.  Hence, 
it  is  established  that  the  evidence  relied  on  must  clearly 
show  an  imperitive  and  overruling  compulsion  to  enter  the 
particular  port  under  blockade.  It  is  not  enough  that  it 
appears  that  there  were  existing  and  adequate  causes  to  jus- 
tify the  ship  in  deviating  from  her  voyage,  to  an  intermediate 
port  of  necessity.  It  must  also  appear  that  she  could  not 
have  proceeded,  without  hazard,  to  any  other  port  than  that 
blockaded,  and  that  in  no  other  port  to  which  she  could  bave 
proceeded,  could  her  necessary  wants  have  been  supplied. 
In  short,  the  necessity  that  alone  can  save  her,  when  cap- 
tured, from  condemnation,  must  be  evident,  immediate, 
pressing,  and,  from  its  nature,  not  capable  of  removal  by 
any  other  means  than  by  the  course  she  had  adopted."  ( Wild- 
man^  InL  Law,  vol.  2,  pp.  196,  202,  203 ;  Duer,  On  Insurance, 
vol.  1,  pp.  678,  679;  The  Hurtige  Hane,  2  Kob.  Eep.,  p.  124; 
The  Fortujia,  5  Rob.  Rep.,  p.  27 ;  The  Elisabeth,  1  Edw.  Ad. 
De,  p.  198;  The  Arthur,  1  Edw.  Ad.  De,  p.  202;  The  Char- 
Ma,  1  Edw.  Ad.  De,  p.  252 ;  The  Hoffnung,  2  Rob.  Rep., 
p.  163 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  8,  §  5 ;  The 
Neutralitet,  6  Rob.  Rep.,  p.  32.) 

§  33.  As  a  general  rule  the  egress  of  a  ship,  during  block- 
ade, is  regarded  as  a  violation  of  the  blockade,  and  renders 
her  liable,  in  the  iirst  instance,  to  seizure,  and  to  exempt  her 
from  condemnation  the  most  satisfactory  proof  is  required  to 
be  given.  There  are,  however,  many  cases  where  the  egress 
is  innocent,  although  the  knowledge  of  the  blockade,  by  the 
master,  is  admitted  or  proved.  But  the  taking  on  board  a 
cargo,  with  a  knowledge  of  the  blockade,  is  considered  a 
fraudulent  act,  and  the  sailing  of  the  ship,  with  such  a  cargo, 
a  violation  of  the  blockade.  "ISTor  is  it  necessary  that  the 
whole  of  the  cargo  should  be  thus  laden  ;  where  even  a  por- 
tion of  the  goods  are  taken  on  board  after  the  existence  of 
the  blockade  is  known,  the  act  is  considered  as  a  fraud  that 
justifies  a  general  condemnation.    The  ground  of  these  decis- 
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sions  are,  that  after  the  commencement  of  a  blockade,  the 
interposition  of  a  neutral  to  assist  in  any  way  the  exportation 
of  the  property  of  the  enemy,  tends  directly  to  relieve  him 
from  the  distress  that  the  blockade  was  meant  to  create.  It 
would  defeat  a  principal  object  of  the  hostile  proceeding; 
consequently,  after  the  commencement  of  the  blockade,  a 
neutral  is  no  longer  at  liberty  to  to  make  any  purchase  in 
the  place,  with  a  view  to  exportation."  (Phillimore,  On  Int 
Law,  vol.  3,  §  313 ;  Duer,  on  Insurance,  vol.  1,  pp.  681,  682 ; 
The  Vrow  Judith,  1  Rob.  Rep.,  p.  150  ;  The  Neptunus,  1  Rob. 
Rep.,  p.  170 ;  The  Byjield,  1  Edw.  Ad.  Rep.,  p,  188 ;  The 
Juno,  2  Rob.  Rep.,  p.  119 ;  The  Calypso,  2  Rob.  Rep.,  p.  298 ; 
Jhe  Betsey,  1  Rob.  Rep.,  p.  98  ;  The  Bolla,  6  Rob.  Rep., 
p.  371 ;  Ortolan,  Diplomatie  de  la  Mer,  tome  2,  ch.  9 ;  Wild- 
man,  Int.  Law,  vol.  2,  p.  202 ;  Biquelme,  Derecho  Bub.  Int., 
lib.  1,  tit.  2,  cap.  18  ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  8 ; 
§  5 ;  Hautefeuille,  Des  Nations  Neutres,  tit.  9,  ch.  4,  sec.  2.) 

§  34.  There  are  a  number  of  cases  in  which  the  egress  of 
the  neutral  vessel,  during  a  blockade,  is  justified  or  excused: 
First,  If  the  ship  is  proved  to  have  been  in  the  blockaded 
port  when  the  blockade  was  laid,  she  may  retire  in  ballast, 
for  such  egress  afibrds  no  aid  to  the  commerce  of  the  enemy, 
and  has  no  tendency  to  defeat  any  legitimate  purpose  for 
which  the  blockade  was  established.  Second,  If  the  ingress 
was  from  physical  necessity,  arising  from  stress  of  weather, 
and  the  immediate  need  of  water,  or  provisions,  or  repairs. 
Third,  Where  the  entrance  with  a  cargo  was  authorized  by 
a  license,  such  license  is  construed  to  authorize  the  return  of 
the  ship  with  a  cargo.  Fourth,  Where  a  neutral  ship,  arriv- 
ing at  the  entrance  of  a  blockaked  port,  in  ignorance  of  the 
blockade,  is  suftered  to  pass,  there  is  an  implied  permission 
to  enter,  which  fully  protects  her  egress.  But  this  implied 
permission  does  not,  of  necessary  consequence,  protect  the 
cargo,  for  its  owners  may  be  guilty  of  a  criminal  violation  of 
the  blockade  even  where  the  ship  is  innocent.  Fifth,  A 
neutral  ship,  whose  entry  into  the  blockaded  port  was  law- 
ful, is  permitted  to  return  with  her  original  cargo  that  has 
been  found  unsaleable,  and  reshipped  during  the  blockade. 
Sixth,  '''Another,  and  a  very  equitable  exception,"  says  Duer, 
"  is  allowed  in  favor  of  a  neutral  ship  that  leaves  the  port  ia 
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the  just  expectation  of  a  war  between  her  own  country  and 
that  to  which  the  blockaded  port  belongs,  In  this  case,  she  is 
permitted  to  depart,  even  with  a  cargo  purchased  from  the 
enemy  during  the  blockade,  if  the  purchase  was  made  with 
the  funds  of  neutral  owners,  and  the  investment  and  ship- 
ment were  probably  necessary  to  save  the  property,  in  the 
event  of  a  war,  from  a  seizure  and  confiscation  by  the  enemy. 
But  it  is  not  the  mere  apprehension  of  a  remote  and  possible 
danger  that  will  entitle  a  neutral  ship  to  this  exemption. 
To  save  the  vessel  and  cargo  from  condemnation,  it  must 
appear  that  there  was  a  well-founded  expectation  of  an  imme- 
diate war,  and,  consequently,  that  the  danger  of  the  seizure 
and  confiscation  of  the  property  was  imminent  and  pressing." 
{Fhillimore,  On  Int.  Law^  vol.  3,  §  313 ;  Duer,  On  Insurance^ 
vol.  1,  pp.  682,  683 ;  The  Maria  Schroeder,  4  Rob.  Rep.,  p.  89, 
note ;  The  Brie  Vrienden,  1  Dod.  Ad.  Rep.,  p.  269 ;  The  Was- 
sen  Hundt,  1  Dod.  Ad.  Rep.,  p.  270,  note ;  The  Potsdam,  4  Rob. 
Rep.  p.  89 ;  Wildman,  lit.  Laiv,  vol.  2,  p.  202 ;  Heffter,  Droit 
International,  §§  155,  156 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  1, 
tit.  2,  cap.  18. 

§  85.  "  N"o  rule  in  the  law  of  nations,"  says  Duer,  '^  is  more 
certainly  and  absolutely  established,  than  that  the  breach  of 
a  blockade  subjects  all  the  property,  so  employed,  to  confis- 
cation by  the  belligerent  power  whose  rights  are  violated. 
Among  all  the  contradictory  positions  that  have  been 
advanced  on  the  law  of  nations,  this  principle  has  never  been 
disputed.  It  is  to  be  found  in  all  the  writings  on  public  law ; 
is  frequently  admitted,  and  never  denied,  in  treaties ;  is  uni- 
versally acknowledged  by  all  governments  that  have  any 
degree  of  civil  instruction;  and  is  known  to  all  their  subjects, 
who  have  any  interest  to  possess  the  knowledge.  *  *  * 
The  confiscation  of  the  ship,  where  a  violation  of  the 
blockade  is  justly  imputed  to  the  owners,  or  to  the  master, 
acting  with  or  without  the  authority  of  the  owners,  is,  in 
all  cases,  a  necessary  consequence.  *  *  *  ^he  goods 
that  compose  the  cargo,  so  far  as  they  are  the  property  of  the 
owners  of  the  ship,  upon  the  principle  stated,  necessarily 
share  its  fate;  and  even  where  they  are  the  property  of 
other  shippers,  as  a  general  rule,  they  are  involved  in  the 
same  condemnation.     It  is  only  in  a  few  eases,  where  the 
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innocence  of  the  owner  is  apparent  and  undeniable,  that  they 
are  exempt.  The  presumption  of  law,  founded  on  very  pro- 
bable reasoning,  is,  that  the  violation  of  a  blockade  is  intended 
for  the  benefit  of  the  cargo,  as  well  as  of  the  ship,  and,  con- 
sequently, that  it  is  made  with  the  sanction  and  under  the 
instructions  of  its  owners;  and,  in  all  cases,  where  the  iuno- 
cence  of  the  owners  is  not  manifested  by  the  papers  on  board, 
this  presumption  prevails  to  exclude  the  proof.  Thus,  the 
rule  applies,  even  where  the  apparent  destination  of  the  ship, 
judging  from  her  papers,  was  to  a  different  port,  and  the 
attempt  to  enter  that  under  blockade  was  a  deviation  from 
the  regular  course  of  the  voyage.  Where  the  only  assignable 
motive  for  such  a  deviation  is  an  intention  to  dispose  of  the 
cargo  in  the  blockaded  port,  and,  by  such  a  disposition,  to 
promote  the  interests  of  its  owners,  they  are  not  allowed  to 
contradict  the  presumption  that  the  master,  thus  visibly  act- 
ing for  their  benefit,  was  not  also  acting  under  their  secre- 
authority."  (PhiUimore,  On  Bit,  Law,  vol.  3,  §§316,  et  seq. ; 
Ortolan,  Diploniaiie  de  la  Mtr,  tome  2,  ch.  9 ;  Diicr,  On  Insu- 
rance, vol.  1,  pp.  683-685 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  p. 
143  ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  7,  §  117  ;  The  Columbia, 
1  Rob.  Rep.,  p.  154 ;  The  Vroiv  Judith,  1  Rob.  Rep.,  p.  150 ; 
The  Mars,  6  Rob.  Rep.,  p.  87 ;  The  Alexander,  4  Rob.  Rep., 
p.  93 ;  The  Adonis,  5  Rob.  Rep.,  p.  256  ;  Wildman,  Int.  Law, 
vol.  2,  pp.  203-206 ;  Heffter,  Droit  International,  §§  154-156 ; 
Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  18 ;  Pello,  Dere- 
cho  Internacional,  pt.  2,  cap.  8,  §  5 ;  Hautefeuille,  Des  Nations 
Neutres,  tit.  1,  ch.  4,  sec.  2.) 

§  36.  But  if  it  be  clearly  established,  by  proofs  found  on 
board  at  the  time  of  the  capture,  that,  at  the  inception  of  the 
voyage,  the  owners  of  the  cargo  stood  clear,  even  from  a  pos- 
sible intention  of  fraud,  their  property  w^ill  be  excepted  from 
the  penal  consequences  of  the  breach  of  the  blockade.  Thus, 
where  the  illegality  consists  in  the  misconduct  of  the  master 
in  attempting  to  enter  a  blockaded  port,  if  it  be  certain  that^ 
when  the  voyage  commenced,  the  existence  of  the  blockade 
neither  was,  nor  could  have  been,  known  at  her  port  of  depart 
ture,  the  owners  of  the  cargo  could  not  possibly  have  con- 
temphited  a  breach  of  the  blockade.  In  such  cases,  the  act 
of  the  master,  although  it  prevail  to  condemn  the  ship,  will 
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not  condemn  the  cargo  also,  for  there  is  no  general  or  neces- 
sary relation  of  principal  and  agent  between  its  owners  and 
the  master.     So,  also,  in  case  of  egress,  the  ship  may  be  sub- 
ject to  condemnation,  and  yet  the  cargo  may  be  restored, 
although  laden  during  the  blockade,  if  the  innocence  of  its 
owners  be  certain  and  indisputable.     Thus,  if  their  orders  for 
the  shipment  of  the  goods  were  given  to  their  agents  in  the 
blockaded  port  before  the  blockade  existed,  or  was  known  to 
exist,  and  they  could  not,  by  any  diligence,  after  the  block- 
ade was  known  to  them,  countermand  their  orders  in  time  to 
prevent  their  execution,  the  owners  are  deemed  innocent. 
In  such  cases,  the  agents  and  owners  do  not  stand  in  the  same 
relative  situation  of  ordinary  agents  and  principals,  for  the 
interests  of  the  former  are  not  only  distinct  from,  but  actually 
opposed  to,  those  of  the  latter.     It  must  be  remarked,  how- 
ever, that,  in  all  cases,  whether  of  ingress  or  egress,  in  which 
an  exception  is  allowed  in  favor  of  the  cargo,  the  evidence  of 
the  innocence  of  its  owners  must  be  so  clear  and  certain  as 
to  exclude  any  possible  imposition  on  the  mind  of  the  court. 
Another  exception,  in  this  relation,  deserves  notice.     A  neu- 
tral, domiciled  in  an  enemy's  country,  in  itinere,  on  his  return 
home  to  reside,  was  a  passenger,  with  his  family,  in  a  neutral 
vessel,  which  was  guilty  of  a  breach  of  blockade.     The  specie 
which  he  had  with  him,  for  the  support  and  comfort  of  him- 
self and  family,  was  taken  as  prize.     But  the  supreme  court 
decreed  restitution,  on  the  ground  that  he  had  a  right  to 
carry  with  him  such  property,  which  was  not  a  mercantile 
adventure,  and  that,  being  personally  in  no  fault,  such  pro- 
perty was  not  forfeited  by  a  breach  of  blockade  by  the  vessel 
in  which  he  had  taken  passage.     {Phillimore^  On  Int.  Law, 
vol.  3,  §§  318,  819 ;  Luer,  on  Insurance,  vol.  1,  pp.  686,  688 ; 
Kent,  Com.  on  Am.  Law,  vol.  1,  p.  151 ;  The  Exchange,  1  Edw. 
Ad.  Rep.,  p.  43;   2  he  Alexander,  4  Rob.  Rep.,  p.  93;   The 
Mercurius,  1  Rob.  Rep.,  p.  80 ;  The  Neptunus,  3  Rob.  Rep.,  p. 
173 ;  The  Adelaide,  3  Rob.  Rep.,-  p.  281 ;   The  Manchester,  2 
Act.  Ad.  Rep.,  p.  687;  The  United  States  v.  Guillem,  11  How- 
ard Rep.,  p.  62 ;    Wildman,  Int.   Law,  vol.  2,  pp.  233-206 ; 
Biquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  18 ;  Bella,  Dere- 
cho  Internacional,  pt.  2,  cap.  8,  §  5.). 
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§  37.  "  To  justify  a  capture  for  the  violation  of  a  block- 
ade," says  Duer,  "or  the  attempt  to  violate  it,  the  offense 
must  continue  to  exist  at  the  time  of  seizure.  In  technical 
language,  the  ship  must  be  then  in  delicto.  In  cases  where 
the  ship  has  violated  the  blockade  by  egress,  the  delictum  con- 
tinues during  her  whole  voyage,  till  she  has  reached  her  final 
port  of  destination.  Until  then,  as  the  offense  consists,  not 
in  the  mere  attempt,  but  in  an  actual  breach,  no  change  of 
circumstances,  or  subsequent  repentance,  can  efface  the  guilt. 
It  is  not  cancelled  by  a  mere  interruption  of  the  voyage,  such 
as  the  stopping  of  the  ship  at  an  intermediate  port,  either 
from  necessity  or  design ;  when  she  resumes  her  voyage,  she 
becomes  again  subject  to  the  penalty  of  the  law.  But  when 
a  ship  sails  for  a  blockaded  port,  with  a  knowledge  of  the 
blockade,  and  the  intention  to  violate  it,  the  offense  is  so  far 
complete  as  to  justify  her  immediate  capture ;  yet,  as  it  exists 
only  in  an  attempt,  the  delictum  does  not  necessarily  continue 
during  the  whole  of  her  subsequent  voyage.  If,  previous  to 
her  capture,  the  blockade  had  ceased  to  exist,  or  the  master, 
from  the  information  of  a  ship  of  war  of  the  blockading  state, 
had  just  grounds  for  believing  that  such  was  the  fact,  or  had 
altered  his  destination,  with  the  intention  of  not  proceeding 
at  all  to  the  blockaded  port,  the  offense  no  longer  exists,  and 
that  which  had  existed  is  no  longer  punishable.  To  consti- 
tute the  offense,  three  circumstances  must  be  found  to  coex- 
ist. The  fact  of  a  blockade,  the  party's  knowledge  of  its 
existence,  and  his  intention  to  violate  it,  and  in  each  of  the 
above  cases,  an  indispensable  circumstance  is  wanting.  The 
delictum,  therefore,  at  the  time  of  capture,  had  wholly  ceased, 
and  both  ship  and  cargo  w^ill  be  restored,"  {Duer,  On  Insu- 
rance, vol.  1,  pp  688,  689 ;  Wildmaji,  Int.  Law,  vol.  2,  p.  203 ; 
The  Welvaart,  2  Rob.  Kep.,  p.  128;  The  Jiiffrow  Maria, 
Schreder,  3  Rob.  Rep.,  p.  147;  The  Gen.  Hamilton,  6  Rob. 
Rep.,  p.  61 ;  The  Lisette,  6  Rob.  Rep.,  p.  387  ;  The  Neptunus, 
2  Rob.  Rep.,  p.  114 ;  The  James  Cook,  Edw.  Ad.  Rep.,  p.  263 ; 
Manning,  Law  of  Nations,  pp.  328,  329.) 

§  38.  It  may  be  stated,  in  general  terms,  that  an  insurance, 
made  in  the  country  of  the  blockading  state,  is  necessarily 
invalid  from  the  time  the  property  insured  becomes  liable  to 
confiscation  by  the  violation,  or  attempted  violation,  of  a 
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blockade,  and  that  the  invalidity  continues  so  long  as  this 
liability  exists.  "  Where  the  ship  is  insured  upon  time," 
says  Duer,  "although  the  contract  may  not  be  void  in  its 
origin,  it  may  be  rendered  so,  by  the  contravention  of  a 
blockade,  for  the  particular  voyage  to  which  the  legal  penalty 
attaches ;  but  where  the  voyage  has  been  terminated,  and 
the  liability  to  capture  no  longer  exists,  it  seems  probable 
that  the  obligation  of  the  contract  would  be  held  to  revive. 
The  effect  of  a  supervening  war,  by  which  the  property 
insured  is  rendered  that  of  an  enemy,  according  to  Lord 
Ellenborough,  is  to  exonerate  the  insurers  from  all  the  risks 
of  the  policy  during  the  continuance  of  the  hostilities.  This 
language  plainly  implies  that  the  contract  is  not  annulled, 
but  merely  suspended  by  the  operation  of  the  war,  and  that 
the  return  of  peace,  should  the  policy  not  have  expired  by 
its  own  terms,  will  restore  its  life  and  obligatory  force.  The 
doctrine  seems,  in  itself,  just  and  reasonable,  and,  in  cases 
where  the  policy  is  not  so  entire  as  to  preclude  any  separa- 
tion of  its  risks,  may  be  applied,  with  equal  justice,  to  every 
case  of  supervening  illegality ;  that  is,  an  illegality  arising 
after  the  commencement  of  the  risks."  Such  seems  to  be 
the  rule  established  by  the  most  recent  decisions  of  the  courts 
of  common  law  in  England,  although  the  opposite  rale  has 
been  assumed  in  the  United  States.  [Duer,  On  Insurance,  vol. 
1,  pp.  689,  690,  and  note  2,  pp.  463-478 ;  Brandon  w.  Curling, 
4  East.  Rep.,  p.  410;  Harrattv.  Wf^e,  9Barn.  and  Cres.,  p.  712  ; 
Naylor  v.  Taylor,  9  Barn,  and  Ores.,  p.  718  ;  Medeiras  v.  Hill, 
SBing.  Rep.,  p.  231.) 

§  39.  It  is  deemed  proper,  before  concluding  this  chapter, 
to  allude  to  Hautefeuille's  theory  of  blockades,  as  his  views 
differ  from  those  of  the  generality  of  writers  on  international 
law%and  especially  from  the  decisions  of  English  and  Ameri- 
can jurists.  M.  Hautefeuille  considers  the  right  of  maritime 
blockade  to  result  from  the  right  of  conquest,  by  the  success- 
ful belligerent's  getting  military  possession  of  an  enemy's 
port,  or  of  a  belt  of  territorial  sea  surrounding  or  commanding 
it,  precisely  as  he  would  of  a  belt  of  land  around  a  fort  in  case 
of  a  siege.  The  conqueror,  being  thus  in  possession  of  a  por- 
tion of  an  enemy's  territory,  may,  so  long  as  he  retains  that 
possession,  extend  over  it  his  own  laws  and  jurisdiction.     He 


Ch.  XXIIL — Sieges  and  Blockades.  667 

may  prohibit  foreigners  from  entering  such  territory,  either 
for  commerce  or  any  other  purpose,  or  he  may  permit 
them  to  enter  on  such  terms  as  he  may  see  fit  to  impose, 
precisely  as  he  might  do  if  it  were  a  part  of  his  most 
ancient  dominion.  The  right  of  blockade,  therefore,  extends 
over  only  so  much  of  the  sea  as  is,  in  international  law, 
regarded  as  territorial  and  liable  to  conquest,  although 
the  blockading  force  may  be  stationed  outside  of  the  territo- 
rial limit,  and  consequently  on  the  high  sea,  which  can  never 
be  subjected  to  local  jurisdiction.  In  order  to  blockade  a 
maritime  port,  or  territorial  sea,  it  is  necessary  that  the  blocka- 
ding force  acquire  the  sovereignty  of  it,  and  actually  hold  it 
in  possession.  This  definition  of  a  blockade  gives  rise  to 
very  few  questions  with  respect  to  its  establishment  or  con- 
tinuance, nor  can  there  be  much  dispute  about  what  is  to  be 
regarded  as  a  violation  of  it.  It  is  a  visible,  material  fact, 
and  any  notification  of  that  fact  would  be  unnecessary  and 
superfluous,  for  neutrals  can  see  the  conqueror's  possession, 
and  readily  ascertain  from  him  whether  or  not  they  are  per- 
mitted to  enter,  and  if  so,  upon  what  terms.  So  long  as  they 
remain  without  the  line  of  territorial  jurisdiction  they  violate 
no  rights  of  blockade.  If  they  pass,  or  attempt  to  pass, 
against  the  will  of  the  new  sovereign,  this  magic  line,  they 
become  liable  to  capture ;  but  they  must  be  seized  while 
within  the  territorial  limits,  for  they  cannot  be  pursued  upon 
the  high  seas,  as  no  rights  of  blockade  can  extend  beyond 
the  sovereignty  which  was  acquired  by  conquest  and  is  con- 
tinued by  actual  possession.  We  think  Hautefeuille  has  con- 
founded the  rights  of  blockade  with  the  rights  of  military 
occupation,  which  are  not  only  distinct  in  their  nature,  but 
essentially  difierent  in  their  legal  consequences.  Il^everthe- 
less,  his  views  are  wortay  of  attention,  and  he  has  maintained 
them  with  marked  ability.  It  is  not  so  much  our  object  in 
this  work  to  discuss  theories,  or  to  determine  what  the  law 
of  blockades  ought  to  be,  as  to  ascertain  what  that  law  now  is, 
according  to  the  decisions  of  prize  courts,  and  the  opinions 
of  the  best  writers  on  international  j  urisprudence.  The  rules 
of  maritime  war,  as  now  practiced,  undoubtedly  present  some 
anomalies  which  cannot  be  easily  reconciled  with  any  abstract 
theor}^     [Hautefeuille,  Des  Nations  Neutres,  tit.  9 ;  Hautefeuille, 
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Hist,  du  Droit  Mar.  Int.,  pt.  3,  ch.  1,  sec.  1 ;  Huhner,  Saisie 
des  Batcme>}ts  Neuires,  pt.  1,  ch.  7  ;  Cocceius,  De  Jure  Belli  in 
AmicoSf  §  788 ;  Ortolan,  Diplomatie  de  la  Mer,  liv.  3,  ch.  9 ; 
Lar/ipredi,  Commerce  des  Neuires,  pt.  1,  §  5 ;  Galiani,  De 
Doveri,  etc.,  cap.  9 ;  Masse,  Droit  Commercial,  liv.  2,  ch.  2 ; 
Luchai'Palli,  Droit  Maritime,  p.  180.) 
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of  such  goods  from  one  port  to  another — §  11.  Destination  need  not  be 
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§  1.  Having  already  discussed  the  general  rights  and  duties 
of  neutrals,  and  the  liability  of  neutral  property  to  capture 
and  condemnation  for  violation  of  the  law  of  sieges  and 
blockades,  we  will  now  consider  the  rules  of  international 
law  with  respect  to  goods  contraband  of  war.  The  term 
contraband  {contrabandum.^  or  contra  bannum)  has  been  used 
from  time  immemorial  to  express  a  prohibition  of  certain 
kinds  of  commerce.     Such  prohibitions  are  found  in  the 
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laws  of  Justinian,  in  the  decrees  of  the  popes  and  councils 
in  the  time  of  the  crusades,  and  more  especially  in  those 
issued  by  difierent  powers  during  the  wars  of  the  Hanseatic 
league.  The  theory  of  the  present  law  of  contraband,  how- 
ever, had  its  origin  in  the  school  of  Bologna,  but  its  complete 
development  was  coincident  with  the  development  of  the 
modern  laws  of  commerce.  By  this  term  we  now  under- 
stand a  class  of  articles  of  commerce  which  neutrals  are  pro- 
hibited from  furnishing  to  either  one  of  the  belligerents,  for 
the  reason  that,  by  so  doing,  injury  is  done  to  the  other  belli- 
gerent. To  carry  on  this  class  of  commerce  is  deemed  a 
violation  of  neutral  duty,  inasmuch  as  it  necessarily  inter- 
feres with  the  operations  of  the  war  by  furnishing  assist- 
ance to  the  belligerent  to  whom  such  prohibited  articles  are 
supplied.  {Heffter,  Droit  International,  §§  158,  159 ;  Wheaton 
Mem.  Int.  Law,  pt.  4,  ch.  3,  §  24 ;  Kent,  Com.  on  Am.  Law, 
vol.  1,  pp.  135-143;  Arnold  on  Insurance,  vol.  1,  ch.  5,  §  4; 
Duer,  on  Insurance,  vol.  1,  pp.  624-643;  Jouffroy,  Droit  Mari- 
time, pp.  102,  et  seq. ;  Jacohsen,  Seerecht,  etc.,  pp.  667-672 ; 
Ortolan,  Diplomatic  de  la  Mar.,  liv.  3,  ch.  6;  Pando,  Derecho 
Internacional,  p.  540 ;  Sartorius,  Hanseat.  Bund,  tome  2,  p.  663 ; 
Nau  Volker seerecht,  §§  153,  et  seq. ;  Hautefeuille,  Des  Nations 
Neutres,  tit.  8,  sec.  1;  Fistoye  et  Duverdy,  Traite  des  Irises, 
liv.  1,  tit.  6,  ch.  2,  sec.  3 ;  Bello,  Derecho  Internacional,  pt.  2, 
cap.  8,  §  4;  Biquelme,  Derecho  Pah.  Int.,  lib.  1,  tit.  2,  cap.  15; 
Kcdterhorn,  Seerecht,  etc.,  b.  2,  p.  413;  Poehls,  Seerecht,  etc.,  b. 
4,  p.  1096;  Dalloz,  Bepertoire  verb.  Brises  Maritimes;  De  Cussy, 
Droit  Maritime,  liv.  1,  tit.  3,  §  14;  Lampredi,  Commerce  Des 
Neutres,  pt.  1,  §  7.) 

§  2.  There  is  no  difference  of  opinion  with  respect  to  the 
general  rule  which  prohibits  trade  in  articles  contraband  of 
war,  whatever  may  he  the  extent  of  disagreement  with  res- 
pect to  what  articles  ma}^  properly  be  regarded  as  contraband. 
The  noxious  articles  themselves,  (if  decided  to  be  contraband,) 
are  invariably  condemned,  and  no  defense  or  plea  can  save 
them  from  confiscation,  w^hen  their  character  as  contraband, 
and  their  destination  to  a  hostile  port  or  country,  are  admit- 
ted or  established.  But  the  extent  of  the  penalty,  for  the 
carriage  of  such  articles,  does  not  seem  to  be  fixed  by  any 
positive  or  uniform  rule ;  or,  at  least,  the  decisions  seem  to 
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vary  with  the  special  circumstances  of  each  case,  l^everthe- 
less,  it  may  be  possible  to  deduce  from  these  apparently  con- 
flicting decisions  of  courts  of  admiralty,  some  general  princi- 
ple which  may  form  the  basis  of  the  rule  of  international" 
law,  with  respect  to  the  carriage  of  such  prohibited  articles. 
{Kent,  Com,,  on  Am.  Law,  vol.  1,  pp.  135-143  ;  Wheaton,  Elem. 
Int.  Law,  pt.  4,  ch.  3,  §  24 ;  Duer,  On  Insurance,  vol.  1,  p.  624 ; 
Phillimore,  On  Int.  Law,  vol.  3,  §  227  ;  Wildman,  Int.  Law,  vol. 
2,  pp.  216,  et.  seq. ;  Manning,  Law  of  Nations,  p.  305 ;  Orto- 
lan, Liplomatie  de  la  Mer,  liv.  3,  ch.  6  ;  Garden,  I)e  Diplomatic, 
liv.  7,  §4;  Heffter,  Droit  International,  §161;  Nau  Volker- 
secrecht,  §§  193,  et  seq. ;  Jocohson,  Seerecht,  etc.,  pp.  422,  423 ; 
Payido,  Derecho  Internacional,  p.  496 ;  Hautefeidlle,  Des  Nations 
NMres,  tit.  8,  sec.  1 ;  Bello,  Derecho  Internacional,  pt.  2,  cap. 
8,  §  4  ;  Foehls,  Seerecht,  etc.,  b.  4,  p.  1104 ;  Kaltenhorn,  See- 
recht, b.  2,  p.  420.) 

§  3.  By  the  ancient  laws  of  war,  as  established  by  the  usa- 
ges of  European  nations,  the  contraband  cargo  afiected  the 
ship,  and  involved  it  in  the  sentence  of  condemnation.  The 
justice  of  this  rule  is  vindicated  by  Bynkershoek  and  Heiu- 
eccius,  and  it  cannot  be  said  that  the  penalty  was  unjust  in 
itself,  or  unsupported  by  the  analogies  of  the  law.  (Trotius 
does  not  particularly  discuss  the  case  of  the  ship  carrying 
contraband,  but  alludes  to  the  subject  in  very  general  terms. 
Soon  after  this  time,  a  relaxation  began  to  be  introduced 
into  treaties,  but  this  relaxation,  at  first,  applied  only  to  cases 
in  which  the  owner  of  the  vessel  might  be  supposed  to  be  a 
stranger  to  the  transaction.  Subsequently,  the  stipulation  in 
treaties  became  more  general,  although  the  relaxation  was 
directed,  in  its  particular  application,  as  well  as  in  its  origin, 
only  to  such  cases  as  afford  a  presumption  that  the  owner 
was  innocent,  or  the  master  deceived.  {Kent,  Com.  on  Am-. 
Law,  vol.  1,  pp.  135, 136  ;  Bynkershoek,  Quaest.  Jur.  Pub.,  lib. 

1,  cap.  10 ;  Heinecceius,  De  Nov.,  etc.,  cap.  2,  §  6  ;  Grotius,  De 
Jur.  Bel.  ac  Pac,  lib.  3,  cap.  1 ;  The  Franklin,  3  Rob.  Rep., 
p.  221,  note ;  Duer,  On  Insurance,  vol.  1,  p.  624 ;  Heffter, 
Droit  International,  §  161 ;  Manning,  Law  of  Nations,  p.  309 ; 
The  Ringende  Jacob,  1  Rob.  Rep.,  p.  90 ;  The  Mercurius,  1 
Rob.  Rep.,  p.  288,  note ;   Ortolan,  Diplomatic  de  la  Mer,  tome 

2,  ch.  6.) 
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§  4.  By  the  modern  practice  of  the  prize  courts  of  England 
and  the  United  States,  and  not  opposed,  it  is  believed,  by 
other  nations,  a  milder  rule  has  been  adopted,  and  the  carrying 
of  articles  contraband  of  war  is  now  attended  only  with  the  loss 
of  freight  and  expenses,  except  where  the  ships  belong  to  the 
owner  of  the  contraband  cargo,  or  where  the  simple  miscon- 
duct of  carrying  contraband  articles,  is  connected  with  other 
circumstances  which  extend  the  offense  to  the  ship  also. 
Sir  William  Scott  says,  "Anciently,  the  carrying  of  contra- 
band did,  in  ordinary  cases,  affect  the  ship,  and  although  a 
relaxation  has  taken  place,  it  is  a  relaxation,  the  benefit  of 
which  can  only  be  claimed  by  fair  cases.  The  aggravation 
of  fraud  justifies  additional  penalties."  {PhilUmore,  On  Int. 
Law,  vol.  3,  §  275 ;  Wildman,  Int.  Law,  vol.  2,  pp.  216,  217 ; 
Poison,  Law  of  Nations,  p.  64 ;  Luer,  On  Insurance,  vol.  1, 
p.  624 ;  The  Ringendc  Jacob,  1  Rob.  Rep.,  p.  89 ;  The  Mercu- 
rius,  1  Rob.  Rep.,  p.  288;  The  Jonge  Tobias,  1  Rob.  Rep.,  p. 
329;  The  Franklin,  3  Rob.  Rep.,  p.  217;  The  Neptunus,  S 
Rob.  Rep.,  p.  108 ;  The  Jonge  Margaretha,  1  Rob.  Rep,,  p. 
189 ;  The  Sarah  Christina,  1  Rob.  Rep.,  p.  242 ;  Manning,  Law 
of  Nations,  pp.  309,  et  seq.) 

§  5.  Where  the  transportation  of  the  contraband  articles 
is  prohibited  by  the  stipulations  of  a  treaty,  to  which  the 
government  of  the  neutral  ship-owner  is  a  party,  the  forfei- 
ture of  the  freight  is  extended  to  the  ship,  on  the  ground  that 
the  criminality  of  the  act  is  enhanced  by  the  violation  of  the 
additional  duty  imposed  by  the  treaty.  An  attempt  to  con- 
ceal the  destination  of  the  ship,  by  false  papers,  will  lead  to 
the  same  result.  "  I  desire  it  to  be  considered  as  the  settled 
rule  of  law  received  by  this  court,"  says  Sir  William  Scott, 
in  the  case  of  The  Franklin,  "  that  the  carriage  of  contraband 
with  a  false  destination,  will  work  a  condemnation  of  the 
ship  as  well  as  the  cargo."  There  are  other  cases  of  miscon- 
duct which  are  held  by  the  courts  to  involve  the  confiscation 
of  the  ship  carrying  contraband ;  as  the  privity  of  the  owner 
of  the  ship  to  the  contraband;  the  concealment  of  the  contra- 
band in  the  outward  voyage ;  the  misconduct  of  the  super- 
cargo— the  agent  of  the  owner;  the  contraband  traffic  of 
the  officer  placed  in  command  of  a  private  vessel  by  the 
board   of  admiralty,    and  where   the   owner  of  the  contra- 
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band  is  also  owner,  or  part  owner  of  the  ship.  But  these 
cases  will  be  more  particularly  discussed  in  the  chapter  on 
violation  of  neutral  duties.  {Wildman,  Int.  Law^  vol.  2,  pp. 
216-218;  Phillimore,  On  Int.  Laiv,  vol.  3,  §276;  Buer,  On 
Insurance,  vol.  1,  p.  625;  The  Mercurius,  1  Eob.  Rep.,  p.  288, 
note;  The  Jonge  Tobias,  1  Rob.  Rep.,  p.  329;  The  Bingende 
Jacob,  1  Rob.  Rep.,  p.  91;  The  Baltic,  1  Acton,  Rep.,  p.  25; 
Blewitt  V.  Hill,  13  East  Rep.,  p.  13;  The  Floreot  Commercium, 
3  Rob.  Rep.,  p.  178  ;  The  Neutralitet,  3  Rob.  Rep.,  p.  295 ;  The 
Enrom,  2  Rob.  Rep.,  p.  6 ;  The  Franklin,  3  Rob.  Rep.,  p.  221, 
note;  The  Banger,  6  Rob.  Rep.,  p.  125;  The  Edward,  A.'R>6h. 
Rep.,  p.  68.) 

§  6.  The  ordinary  penalty  of  carrying  articles  contraband 
of  war,  is  the  confiscation  of  the  goods  and  the  loss  of  the 
freight  and  expenses  to  the  ship.  This  penalty  is  not  to  be 
averted  by  the  allegation  that  the  owners  or  master  were 
ignorant  of  the  true  nature  of  the  articles,  or  that,  by  the 
threat  or  violence  of  the  enemy,  they  were  compelled  to 
receive  and  transport  them.  Such  excuses,  if  allowed,  would 
be  constantly  urged,  and  by  robbing  the  prohibition  of  con- 
traband of  its  penal  character,  would  convert  it  into  a  mere 
nugatory  threat.  Where  the  cargo  does  not  wholly  consist 
of  contraband  goods,  the  innocent  articles  of  innocent  ship- 
pers are  restored ;  but  all  the  goods  of  the  owner  of  the  con- 
traband articles,  even  those  which  are  innocent,  share  the 
same  fate.  (Duer,  On  Insurance,  vol.  1,  p.  625 ;  Phillimore, 
On  Int.  Law,  vol.  3,  §  275 ;  Ortolan,  Di'plomatit  de  la  Mer, 
tome  2,  ch.  6 ;  Maiming,  Law  of  Nations,  pp.  308,  309 ;  The 
Oster  Besoer,  4  Rob.  Rep.,  p.  199 ;  The  Caroline,  4  Rob.  Rep., 
p.  260 ;  The  Bichmond,  5  Rob.  Rop.,  p.  325 ;  The  Charlotte, 
5  Rob.  Rep.,  p.  275  ;  Heffter,  Droit  International,  §  161 ;  Bello, 
Derecho  Iniernacional,  pt.  2,  cap.  8,  §  4 ;  Biquelme,  Derecho 
Pub.  Int.,  lib.  1,  tit.  2,  cap.  15.) 

§  7.  The  inception  of  the  voyage  is  held  to  complete  the 
offense  ;  and  from  the  moment  that  the  vessel,  with  the  con- 
traband articles  on  board,  quits  her  port  on  a  hostile  destina- 
tion, the  capture  may  be  legally  made.  It  is  by  no  means 
necessary  to  wait  till  the  ship  and  goods  are  actually  endea- 
voring to  enter  the  enemy's  port.     The  voyage  being  illegal 
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at  its  commencement,  the  penalty  immediately  attaches,  and 
continues  to  the  end  of  the  voyage,  or  at  least  so  long  as  the 
illegality  exists.  {Wildman,  InL  Law,  vol.  2,  p.  218;  Duer, 
On  Insurance,  vol.  1,  p.  626 ;  Ortolan,  Diplomatie  de  la  Mer, 
tome  2,  ch.  6 ;  The  Imina,  3  Eob.  Eep.,  p.  168 ;  The  Trende 
Sosire,  6  Rob.  Rep.,  p.  390,  note.) 

§  8.  Where  the  contraband  goods  are  not  taken  in  delicto,  in 
the  actual  prosecution  of  the  outward  voyage,  and  the  return 
voyage  is  distinct  and  independent,  the  penalty  is  not  gene- 
rally held  to  attach,  either  upon  the  proceeds  of  the  goods 
or  on  the  ship  upon  her  return  voyage.  But  where  they  are 
both  inseperably  connected  in  their  original  plan,  so  as  to 
form  parts  of  a  continuous  voyage,  the  penalty  is  generally 
considered  as  attaching  in  every  stage  till  its  final  completion. 
Such  is  the  doctrine  established  by  the  decisions  of  the  Eng- 
lish admiralty,  and  seemingly  admitted  by  the  supreme 
court  of  the  United  States.  Mr.  Wheaton  has  questioned  its 
soundness,  but  his  objection,  that  it  extends  the  offense  indefi- 
nitely, is  completely  answered  by  the  decisions  themselves, 
which  expressly  limit  the  offense  and  its  penal  consequences 
to  completion  of  the  entire  voyage.  Ortolan  contests  this 
rule  of  the  continuation  of  the  offense  during  the  return 
voyage,  on  the  ground  that  the  ship  should,  in  all  cases,  be 
exempted  from  any  penalty,  and  the  confiscation  confined  to 
the  contraband  articles.  He  has  supported  his  doctrine  by 
strong  and  logical  arguments,  but,  however  correct  it  may 
be  in  theory,  it  is  not  supported  by  the  practice  of  the  great 
maritime  powers  of  the  world.  The  general  rule  of  exemption 
is,  undoubtedly,  well  established,  but  the  exceptions  indicated 
are  supported  by  good  authorities,  and  generally  admitted  in 
practice.  [Huhner,  De  la  Same  des  Bdtiments,  liv.  2,  ch.  4, 
§  4 ;  Hieneccius,  De  Novibus,  cap.  2,  §§  3,  4  ;  Zouch,  Juris  et  Jur. 
Fecialis,  p.  2,  cap.  8 ;  Albericus  Gentilis,  LUsjmji.  Advoc,  lib.  1, 
cap.  20 ;  Bynkershoek,  Qiiaest  Jur.  Pub.,  lib.  1,  cap.  12 ;  Man- 
ning, LaiD  of  Nations,  p.  309  ;  Reddie,  Researches,  etc.,  vol.  2,  p. 
568;  Wildinan.  Int.  Laiv,  yo\.  2,  p.  218;  Duer,  On  Insurance,  vol. 
1,  pp.  626,  627 ;  Kent,  Com.  on  Am.  Laxv,  vol.  1,  p.  151,  note; 
Wheaton,  On  Captures,  p.  183 ;  The  Imina,  3  Rob.  Rep.,  p. 
158 ;  The  Nancy,  3  Rob.  Rep.,  p.  127;  The  Rosalie  and  Betty, 
2  Rob.  Rep.,  p.  348  ;  The  Baltic,  1  Act.  Rep.,  p.  25 ;  The  Joseph, 
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8  Cranch.  Rep.,  p.  451 ;  The  Caledonia,  1  "Wheaton  Eep.,  p. 
100;  Chrisiiansberg,  6  Rob.  Rep.,  p.  381;  Carringiony.  The  M. 
Ins,  Co,y  8  Peters.  Rep.,  p.  521 ;  The  Frederick  Molke,  1  Rob. 
Rep.,  p.  87;  The  Charlotte,  1  Rob.  Rep.,  p.  386 ;  The  Margaret, 
1  Act.  Rep.,  p.  133 ;  Poison,  Laio  of  Nations,  p.  54 ;  Ortolan, 
Diplomaiie  de  la  Mer,  liv.  3,  ch.  6 ;  Bello,  Derecho  Internacional, 
pt.  2,  cap.  8,  §  4.) 

§  9.  It  must  be  observed  that  the  offense  does  not  necessa- 
rily continue  during  the  entire  outward  voyage,  even  where 
it  was  completed  by  the  mere  inception  with  contraband 
articles  on  board.  "  Where  there  is  positive  evidence,"  says 
Duer,  "  that,  previous  to  the  capture,  the  voyage  had  been 
changed,  by  the  substitution  of  an  innocent  port  of  destina- 
tion, or  that  the  original  port,  by  capitulation  or  otherwise, 
had  ceased  to  be  hostile,  as  the  goods  were  not  contraband 
when  seized,  the  capture  is  invalid,  and  restitution  is 
decreed."  Although  the  penalty  is  not  averted  by  the  pos- 
sibility that  the  intention  to  prosecute  an  illegal  voyage, 
which  is  in  the  progress  of  execution,  will  be  changed  before 
its  completion,  yet,  if  the  intention,  w4ien  the  capture  was 
made,  had,  in  good  faith,  been  abondoned,  or  was  no  longer 
capable  of  execution,  the  corpus  delicti  is  extinguished,  and 
the  penalty  cannot  be  sustained.  (Duer,  On  Insurance,  vol. 
1,  pp.  629,  571,  572 ;  V/ildm.an,  Int.  Law,  vol.  2,  p.  218 ;  The 
Imina,  3  Rob.  Rep.,  p.  167  ;  The  Trende  Sostre,  6  Rob.  Rep., 
p.  390,  note.) 

§  10.  The  illegality  of  the  transportation  of  contraband 
goods  is  not  confined  to  an  original  importation  into  an  ene- 
my's country.  The  transportation  of  such  articles  from  one 
port  of  the  enemy  to  another,  is  equally  unlawful,  and  is  sub- 
ject to  be  treated  m  the  same  manner  of  an  original  impor- 
tion.  It  may  equally  and  as  directly  tend  to  assist  the  enemy 
in  the  prosecution  of  the  war.  "  The  transfer  of  contraband 
from  one  port  of  a  country  to  another,"  says  Sir  William 
Scott,  ''is  subject  to  be  treated  in  the  same  manner  as  an 
original  importation  into  the  country  itself."  [Heffter,  Droit 
International,  §  161 ;  Wildman,  Int.  Law,  vol.  2,  p.  211 ;  Duer, 
On  Insurance,  vol.  1,  pp.  629,  630 ;  The  Edward,  4  Rob.  Rep., 
p.  70.) 
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§  11.  In  order  to  constitute  the  unlawfulness  of  the  trans- 
portation of  contraband,  it  is  not  necessary  that  the  immedi- 
ate destination  of  the  ship  and  cargo  should  be  to  an  enemy's 
country  or  port.  If  the  goods  are  contraband  and  destined 
for  the  direct  use  of  the  enemy's  army  or  navy,  the  traspor- 
tation  is  illegal,  and  subject  to  the  ordinary  penalty.  Thus, 
if  an  enemy's  fleet  be  lying,  in  time  of  war,  in  a  neutral  port, 
and  a  neutral  vessel  should  carry  contraband  goods  to  that 
port,  not  intended  for  sale  in  the  neutral  market,  but  des- 
tined to  the  exclusive  supply  of  the  hostile  forces,  such  con- 
duct would  be  a  direct  interposition  in  the  war  by  furnishing 
essential  aid  in  its  prosecution,  and  consequently  would  be 
a  flagrant  departure  from  the  duties  of  neutrality.  {Duer, 
On  Insurance,  vol.  1,  p.  630 ;  The  Commercen,  1  Wheaton 
Eep.,  pp.  888,  389 ;  Wheaton,  JElem.  Int.  Law,  pt.  4,  ch.  3, 
§26.) 

§  12.  In  the  case  of  The  Commereen,  a  Swedish  vessel  cap- 
tured by  an  American  cruiser  in  the  act  of  carrying  a  cargo 
of  barley  and  oats,  for  the  supply  of  the  allied  armies  in  the 
Spanish  peninsula,  the  United  States  being  at  war  with  Great 
Britain,  but  at  peace  with  Sweden  and  the  other  powers 
allied  against  France,  the  supreme  court  of  the  United  States 
held  that  the  voyage  was  illegal,  the  cargo  was  condemned, 
and  the  neutral  carrier  denied  bis  freight.  The  cargo,  in 
this  case,  was  enemy's  property,  but  all  the  members  of  the 
court  concurred  in  the  principle  that  a  neutral  carrying  sup- 
plies for  the  enemy's  naval,  or  military  forces,  was  engaged 
in  an  illicit  voyage  inconsistent  with  the  duties  of  neutrality, 
and  that  it  was  a  very  lenient  administration  of  justice  to 
confine  the  penalty  to  a  mere  denial  of  freight.  Some 
doubts  have  arisen  as  to  the  propriety  of  the  decision  in  the 
particular  case,  but  none  as  to  the  truth  of  the  general  prin- 
ciples upon  which  it  was  founded.  Chief  Justice  Marshall 
dissented  from  the  majority  of  the  court,  but  his  dissent  was 
founded  on  the  special  circumstances  of  the  case:  first,  that 
the  war  in  the  Spanish  peninsula  was  so  distinct  from  that 
between  England  and  the  United  States,  that  the  latter  could 
not  be  prejudiced  by  the  aid  furnished;  and,  second,  that 
Sweden  being  an  ally  with  England  in  the  war  against 
France,  her  subjects  might  lawfully  aid  the  British  forces 
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engaged  in  that  war,  and  without  violating  their  neutrality 
toward  the  United  States.  ( Wheaton,  Mem.  Int.  Law,  pt.  4, 
ch.  3,  §  26 ;  Duer,  On  Insurance,  vol.  1,  p.  631 ;  Webster,  The 
Works  of,  vol.  6,  p.  452 ;  The  Commercen,  1  Wheaton  Hep., 
p.  322.) 

§  13.  All  writers  on  international  law  are  agreed,  that 
implements  and  munitions  of  war,  and  articles,  which,  in 
their  actual  condition,  are  of  immediate  use  for  warlike  pur- 
poses, are  to  be  deemed  contraband,  whenever  they  are 
destined  to  an  enemy's  country,  or  to  an  enemy's  use ;  but, 
beyond  this,  there  is  such  a  diversity  of  opinion  among  text- 
writers  that  it  is  exceedingly  difficult,  if  not  impossible,  to 
deduce  from  such  works  any  well  established  and  satisfactory 
principles  to  guide  our  decision  on  the  points  in  dispute. 
We  will  proceed  to  refer  to  the  discussions  of  publicists  of 
the  highest  authority  on  these  questions,  without  attempting, 
however,  to  reconcile  their  diflerences  of  opinion.  (Kent, 
Com.  on  Am.  Law,  vol.  1,  p.  135;  Wheaton,  Mem.  Int.  Law, 
pt.  4,  ch.  3,  §  26;  Duer,  On  Insurance,  vol.  1,  p.  631;  Philli- 
more,  On  Int.  Law,  vol.  3,  §  229;  Manning,  Law  of  Nations, 
p.  301;  Heffter,  Droit  International,  §  160;  Jouffroy,  Droit 
Marit,  pp.  130,  134 ;  Ortolan,  Diplomatic  de  la  Mer.,  liv.  3, 
ch.  6;  Hautefeuille,  Des  Nations  Neuires,  tit.  8,  sec.  2;  Bella, 
Derecho  Internacional,  pt.  2,  cap.  8,  §  4;  Riquelme,  Derecho 
Pub.  Int.,  lib.  1,  tit.  2,  cap.  15;  Bynkershoek,  Quaest  Jar.  Pub., 
lib.  1,  cap.  10;  Kluber,  Droit  des  Gens  Moderne,  §  288;  De 
Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  14 ;  Lampredi,  Commerce 
des  Neutres,  pt.  1,  §  9.) 

§  14.  Grotius  divides  all  articles  of  trade  into  three  classes : 
1st,  Implements  and  materials  which,  by  their  nature,  are 
suitable  to  be  used  in  war ;  2d,  Articles  of  taste  and  luxury, 
useful  only  for  civil  purposes,  as  books,  paintings,  etc.;  3d, 
Articles  which  are  of  indiscriminate  use  in  peace  and  war,  as 
provisions,  naval  stores,  etc.  Articles  of  the  frsi  class  are 
always  contraband ;  those  of  the  second  class  never ;  those  of 
the  third  class  may  or  may  not  be  contraband,  according  to 
the  particular  circumstances  of  the  war.  But  little  objection 
can  be  made  to  this  classification,  but  it  leaves  the  entire 
difficulty  unsettled,  as  the  question  immediately  arrises  with 
respect  to  what  articles  are  to  be  assigned  to  each  class,  and 
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under  what  particular  circumstances  articles  of  the  third 
class  are  subject  to  capture  as  contraband  of  war.  Loccenius 
is  of  opinion  that  provisions  are  universally  contraband,  and 
refers  to  many  instances  in  which  different  nations  had 
enforced  the  prohibition.  Heineccius  includes  in  the  list  of 
contraband  articles  of  promiscuous  use  in  peace  or  war,  such 
as  provisions,  naval  stores,  etc.  Yattel  makes  a  similar 
distinction  to  that  of  Grotius,  though  he  includes  timber 
or  naval  stores  among  articles  which  are  liable  to  cap- 
ture as  contraband,  and  considers  provisions  as  such  only 
under  certain  circumstances,  as  "  when  there  are  hopes  of 
reducing  the  enemy  by  famine."  Valin  and  Pothier  wholly 
exclude  provisions,  but  admit  that  by  general  usage,  when 
they  wrote,  naval  stores  were  prohibited.  Bynkershoek 
strenuously  contends  against  admitting  into  the  list  of  con- 
traband, articles  of  promiscuous  use  in  peace  and  war,  and 
denies  that  any  other  than  those  which  in  their  actual  state, 
are  immediately  applicable  to  warlike  purpose,  can  properly 
be  enumerated  as  prohibited.  Sir  Leoline  Jenkins,  in  a  letter 
to  Charles  n.,  says :  "  I  am  humbly  of  opinion,  that  nothing 
ought  to  be  judged  contraband,  by  the  general  law  of  nations, 
but  what  is  directly  and  immediately  subservient  to  the  uses 
of  war,  except  it  be  in  the  case  of  beseiged  places."  [Philli- 
more,  On  Int.  Law,  vol.  3,  §§  235,  et  seq.;  Luer,  On  Insurance, 
vol.  1,  pp.  632-634 ;  Wheaton,  JElem.  Int.  Law,  pt.  4,  ch.  3, 
§  26 ;  Grotius,  De  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  1,  §  5 ;  Locce- 
nius, De  Jur.  MariL,  lib.  1,  cap.  4,  §  9 ;  Heineccius,  De  Navi- 
bus,  cap.  1,  §  14 ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  7,  §  112 ; 
Valin,  Com,  sur  VOrd.,  liv.  3,  tit.  9,  art.  11;  Bynhershoek, 
Quaest.  Jur.  Bel,  liv.  1,  cap.  10 ;  Wildman,  Int.  Law,  vol.  2, 
p.  210 ;  Manning,  Law  of  Nations,  p.  282 ;  Heffter,  Droit 
International,  §  160 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  8, 
§  4 ;  Hautefeuille,  Des  Nations  Neuires,  tit.  8,  sec.  2.) 

§  15.  The  more  modern  treatises  on  the  law  of  nations 
present  an  almost  equal  diversity  of  sentiment  on  this  sub- 
ject. Kent,  Wheaton  and  Duer  have  generally  limited  their 
remarks  to  stating  the  opinions  of  the  older  text-writers,  and 
the  decisions  of  English  and  American  courts  of  prize. 
Wheaton  is  evidently  disposed  to  exclude  entirely  from  the 
list  of  contraband,  provisions  and  other  articles  of  promis- 
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caous  use.  Kent  and  Duer  are  of  opinion  that  such  articles 
may,  or  may  not,  be  contraband,  according  to  the  circum- 
stances of  the  case.  English  authors  have  generally  favored 
the  views  of  their  government  in  its  extension  of  the  list  of 
contraband  to  all  articles  of  promiscuous  use  in  peace  and 
war.  One  of  their  latest  text-writers,  Reddie,  defines  contra- 
band to  be :  "  1.  Articles  which  have  been  constructed,  fab- 
ricated, or  compounded  into  actual  instruments  of  war ; 
2.  Articles  which  from  their  nature,  qualities  and  quantities, 
are  applicable  and  u  eful  for  the  purposes  of  war;  3.  Arti- 
cles which,  although  not  subservient  generally  to  the  purposes 
of  war,  such  as  grain,  flour,  provisions,  naval  stores,  become 
so  by  their  special  and  direct  destination  for  such  purposes, 
namely,  by  their  destination  for  the  supply  of  armies,  garri- 
sons or  fleets,  naval  arsenals,  and  posts  of  military  equip- 
ment." The  continental  writers,  generally,  contend  against 
the  English  extension  of  contraband.  Among  the  most 
recent  are  Hautefeuille  and  Ortolan.  The  former  admits  but 
one  class  of  contraband,  and  confines  it  to  objects  of  first 
necessity  for  war,  which  are  exclusively  useful  in  war,  and 
which  can  be  directly  employed  for  that  purpose,  without 
undergoing  any  change.  The  latter  declares  his  opinion  to 
be,  that,  on  principle,  under  ordinary  circumstances,  arms 
and  munitions  of  w^ar,  which  serve  directly  and  exclusively 
for  belligerent  purposes,  are  alone  contraband.  He  admits 
that,  in  special  cases,  certain  determinate  articles,  whose  use- 
fulness is  greater  in  war  than  in  peace,  are,  from  circum- 
stances, in  their  character  contraband,  without  being  actually 
arms  and  munitions  of  war;  such  as  timber,  evidently 
intended  for  the  construction  of  ships  of  war,  or  for  gun- 
carriages,  boilers  or  machinery  for  the  enemy's  steam  vessels, 
sulphur,  satpetre,  or  other  materials  for  arms  or  munitions  of 
war.  Phillimore  reviews  the  whole  question,  and  considers 
that  provisions  may  or  may  not  be  contraband,  according  to 
their  destination  and  probable  use.  Heffter  is  of  opinion 
that  certain  articles,  as  provisions,  not  in  their  nature  con- 
traband, may,  in  certain  cases,  from  their  destination  and 
intended  use,  be  regarded  as  such.  {De  Cussy,  Droit  Mari- 
time, liv.  1,  tit.  3,  §  14 ;  Biquelme,  Derecho  Pub.  Int.,  lib.  1,  tit. 
2,  cap.  15 ;  Manning,  Law  of  Nations,  pp.  282,  et  seq. ;  Whea- 
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ton,  Elem.  Int.  Law,ipt  4,  ch.  3,  §  26;  Kent,  Com.  on  Am. 
Law,  vol.  1,  pp.  135-143 ;  Duer,  On  Insurance,  vol.  1,  pp.  622- 
644 ;  Beddie,  Researches  Hist,  and  Crit.  in  Mart.  Int.  Law,  vol. 
2,  p.  456 ;  Hautefeuille,  Les  Nations  Neuires,  tit.  8,  sec.  2 ; 
Ortolan,  Dip.  de  la  Mer.,  tome  2,  ch.  6 ;  Fhillimore,  On  Int. 
Law,  vol.  3,  §§  245,  et  seq. ;  Wildman,  Int.  Law,  vol.  2,  pp. 
210,  et  seq. ;  Fistoye  et  Duverdy,  Traite  des  Prises,  tit.  6,  ch.  2, 
sec.  3 ;  Heffter,  Droit  International,  §  160 ;  Bello,  Derecho  Inter- 
nacional,  pt.  2,  cap.  8,  §  4.) 

§  16.  And  the  same  discordancy  in  the  definition  of  con- 
traband is  to  be  found  in  the  conventional  law  of  nations,  as 
established  by  treaties,  the  provisions  of  which  are  various 
and  contradictory, —  even  of  those  made,  at  different  periods, 
between  the  same  nations.  The  same  may  be  said  of  marine 
ordinances  and  diplomatic  discussions.  The  marine  ordi- 
nances of  Louis  XIV.,  1681,  limits  contraband  to  munitions 
of  war.  So,  also,  the  treaties  between  England  and  Sweden 
in  1656,  1661,  1664  and  1665.  Bynkershoek  refers  to  other 
treaties  of  the  seventeenth  century,  as  containing  the  same 
limitation.  But  Valin  says  that  in  the  treaty  of  commerce 
between  France  and  Denmark,  in  1742,  pitch,  tar,  resin,  sail- 
cloth, hemp,  cordage,  masts  and  ship-timber,  were  declared 
to  be  contraband.  By  the  treaty  of  Utrecht,  in  1713,  and 
the  subsequent  treaties  of  1748, 1763, 1783,  and  1786,  between 
Great  Britain  and  France,  contraband  was  strictly  confined 
to  munitions  of  war ;  all  other  goods  not  worked  into  the 
form  of  any  instrument  or  furniture  for  warlike  use,  by  land 
or  sea,  are  expressly  excluded  from  this  list.  But  the  con- 
traband character  of  naval  stores  continued  a  vexed  question 
between  Great  Britain  and  the  Baltic  powers.  By  the  treaty 
of  1801,  between  Great  Britain  and  Kussia,  to  which  Den- 
mark and  Sweden  subsequently  acceded,  saltpetre,  sulphur, 
saddles  and  bridles,  were  enumerated  as  contraband ;  and  by 
the  convention  of  July  25th,  1803,  the  list  was  augmented 
by  the  addition  of  coined  money,  horses,  equipments  for  cav- 
alry, and  all  manufactured  articles  serving  immediately  for 
the  equipment  of  ships  of  war.  In  the  treaty  of  1794,  between 
Great  Britain  and  the  United  States,  it  was  stipulated  (arti- 
cle 18,)  that  under  the  denomination  of  contraband  should  be 
comprised  all  arms  and  implements  serving  for  the  purposes 


GK  XXIV.—  Contraband  of  War,  581 

of  war,  "and  also  timber  for  ship-building,  tar  or  rosin,  copper 
in  sheets,  sails,  hemp  and  cordage,  and  generally  whatever  may 
serve  directly  to  the  equipment  of  vessels,  unwrought  iron 
and  fir  planks  only  excepted."  The  article  then  goes  on  to 
provide,  that  "  ivhereas  the  difficulty  of  agreeing  on  the  precise 
cases,  in  which  alone  provisions  and  other  articles,  not  generally 
contraband,  may  he  regarded  as  such,  renders  it  expedient  to 
provide  against  the  inconveniences  and  misunderstandings 
which  might  thence  arise,  it  is  further  agreed  that  whenever 
any  such  articles,  so  becoming  contraband,  according  to  the  exist- 
ing laiD  of  nations,  shall,  for  that  reason,  be  seized,"  etc.,  the 
owners  thereof  shall  be  paid  their  value,  etc.  {Merlin,  Reper- 
toire, verb.  Prise  Maritime,  §  3,  art.  3 ;  Wheaion,  Elem.  Int. 
Law,  pt.  4,  ch.  3,  §  24 ;  Wheaton,  Hist.  Law  of  Nations,  pp. 
115,  126-134,  375-401 ;  Valin,  Comm.  sur  VOrd,  liv.  3,  tit.  9; 
Phillimore,  On  Int.  Law,  vol.  3,  §§  243,  et  seq. ;  Wildman,  Int. 
Law,  vol.  2,  pp.  222,  et  seq. ;  Manning,  Law  of  Nations,  pp. 
283,  et  seq. ;  Ortolan,  Dij^lomatie  de  la  Mer,  liv.  3,  ch.  6 ;  Fis- 
toye  et  Luverdy,  Traite  des  Prises,  tit.  6,  ch.  2,  sec.  3 ;  Heffter^ 
Droit  International,  §  160 ;  Lampredi,  Commerce  des  Neuires, 
pt.  1,  §  8.) 

§  17.  The  numerous  treaties  to  which  the  United  States 
have  been  parties,  and  which  contain  any  stipulations  res- 
pecting contraband,  with  the  single  exception  of  the  one 
just  referred  to  with  England,  in  1794,  confine  the  term  to 
arms  and  munitions  of  war,  and  in  the  early  ones,  naval  stores 
are,  in  express  terms,  excluded  from  the  list.  The  more  mod- 
ern treaties  between  European  powers,  are  not  calculated  to 
throw  much  light  upon  this  subject.  The  declarations  of  the 
French  and  English  governments,  at  the  commencement  of 
the  war  with  Russia,  in  1854,  except  contraband  of  war  from 
the  articles  to  which  impunity  is  accorded,  but  they  contain 
no  new  definition  of  contraband.  But  the  British  order,  in 
council  of  February  18th,  1854,  issued  in  anticipation  of  the 
declaration  of  war,  prohibits  from  being  exported  or  carried 
coastwise,  ''  all  arms,  ammunition  and  gun  powder,  military 
and  naval  stores,  and  the  following  articles,  being  articles 
which  are  judged  capable  of  being  converted  into,  or  made 
useful  in  increasing  the  quantity  of  military  or  naval  stores, 
that    is   to  say,  marine   engines,  screw  propellers,   paddle 
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wheels,  cylinders,  cranks,  shafts,  boilers,  tubes  for  boilers, 
boiler  plates,  fire  bars,  and  every  article  or  any  other  compo- 
nent part  of  an  engine  or  boiler,  or  any  article  whatever, 
which  is,  or  can,  or  may  become  applicable  for  the  manufac- 
ture of  marine  machinery."  Although  this  order,  and  its 
subsequent  modification,  was  probably  not  intended  as  a 
fresh  declaration  of  contraband  of  w^ar,  yet  it  was  evident, 
from  the  character  of  the  order  itself,  and  from  answers  given 
by  the  ministers  in  the  house  of  commons,  that  the  parts  and 
elements  of  steam  machinery,  and  also  coals,  were  to  be 
regarded  as  articles  ancipitis  usus,  not  necessarily  contraband, 
but  liable  to  be  considered  so,  if  they  were  to  be  applied  to 
the  military  or  naval  uses  of  the  enemy.  A  Swedish  ordi- 
nance, of  April  8th,  1854,  section  fifth,  enumerates  as  contra- 
band of  war,  all  kinds  of  arms,  munitions  of  war,  military 
stores,  saddles,  bridles,  aud  other  manufactured  articles, 
immediately  applicable  to  warlike  purposes.  (  U.  S.  Statutes 
at  Large,  vol.  8,  passim ;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch. 
3,  §  24  ;  Edinbitrg  Review,  No.  203,  July,  1854 ;  Ortolan,  Lip- 
lomatie  de  la  Mer,  tome  2,  ch.  6;  Heffter,  Droit  International, 
§  160.) 

§  18.  Again,  if  we  recur  to  the  decisions  of  prize  courts, 
although  we  shall  find  less  discordancy,  perhaps,  than  in  the 
other  sources  of  international  law,  we  nevertheless  shall 
encounter  a  diversity  of  sentiment,  on  some  points,  which  it 
would  be  vain  to  attempt  to  reconcile.  Even  in  the  same 
country,  at  different  periods,  the  decisions  have  been  various 
and  contradictory.  Thus,  in  England,  Sir  Leoline  Jenkins, 
the  judge  of  admiralty  in  the  reign  of  Charles  II.,  1674,  in 
the  case  of  a  Swedish  vessel,  laden  with  naval  stores,  already 
referred  to,  decided  that  such  commodities  as  pitch,  tar,  and 
naval  stores,  except  in  case  of  besieged  places,  ought  not  to 
be  judged  contraband;  while  Sir  William  Scott  condemned 
naval  stores  as  contraband,  even  when  bound  to  a  mercantile 
port  only,  as  "  they  may  then  be  applied  to  immediate  use  in 
the  equipment  of  privateers,  or  may  be  conveyed  from  the 
mercantile  to  the  naval  port,  and  there  become  subservient  to 
every  purpose  to  which  they  could  have  been  applied,  if  going 
directly  to  a  port  of  naval  equipment."  The  same  authority 
sustained  the  orders  and  instructions  to  English  cruisers,  to 
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sieze  all  neutral  vessels  laden  with  corn,  flour,  meal,  and 
other  provisions,  bound  to  ports  of  France,  upon  the  ground 
that  by  the  modern  law  of  nations,  all  provisions  are  to  be 
considered  contraband,  and,  as  such,  liable  to  confiscation, 
whenever  the  depriving  the  enemy  of  these  supplies  is  one 
of  the  means  to  be  employed  in  reducing  him  to  terms. 
{Dalloz,  Repertoire^  verb.  Prises  Mariiimes,  sec,  3,  art.  2 ;  Mer- 
lin, Repertoire  verb.  Prise  Maritime,  §  3,  art.  3;  Pistoye,  et 
Buverdy,  Des  Prises,  tit.  6,  ch.  2,  sec.  3 ;  Life  and  Cor.  of  Sir 
L.  Jenkins,  vol.  2,  p.  751 ;  Wheaion,  Hist.  Law  of  Nations, 
p.  130;  Wheaton.  Mem.  Int.  Law,  pt.  4,  ch.  3,  §24;  The 
Charlotte,  5  Rob.  Rep.,  p.  305 ;  The  Richmond,  5  Rob.  Rep., 
p.  325 ;   The  Neptunus,  3  Rob.  Rep.,  p.  108.) 

§  19.  As  already  stated,  it  is  not  our  present  intention  to 
attempt  to  reconcile  conflicting  opinions  and  decisions,  or  to 
deduce,  from  any  process  of  reasoning,  the  rules  of  an  universal 
law  applicable  to  contraband  of  war.  But  we  will  endeavor 
to  state  what  has  been  decided  to  be  contraband  by  the  prize 
courts  of  Europe  and  of  the  United  States,  wherein  the  courts 
are  generally  agreed,  and  wherein  they  have  differed  in  opinion. 
It  is,  perhaps,  of  as  much  importance  to  know  what  has  been, 
and  is  likely  to  be,  administerd  as  the  law,  in  the  courts  of 
the  principal  commercial  states,  as  to  know  what  ought,  in  the- 
ory, to  be  established  as  the  conventional  law  of  nations. 
The  liability  to  capture  can  only  be  determined  by  the  rules 
of  international  law,  as  interpreted  and  applied  by  the  tribunals 
of  the  belligerent  state  to  the  operations  of  whose  cruisers  the 
neutral  merchant  is  exposed.  (PhilUmore,  On  Int.  Law,  vol. 
3,  §§  251,  et  seq. ;  Luer,  On  Insurance,  vol.  1,  p.  634;  Wildman, 
Int.  Law,  vol.  2,  pp.  110,  et  seq. ;  Manning,  Law  of  Nations, 
pp.  301,  302 ;  Heffter,  Droit  International,  §§  159,  160.) 

§  20.  It  is  universally  admitted,  as  already  remarked,  that 
all  instruments  and  munitions  of  war  are  to  be  deemed  con- 
traband, and  subject  to  condemnation.  This  rule  embraces, 
by  its  terms,  and  by  fair  construction,  all  ordnance  and  arms 
of  every  description,  balls,  shells,  shot,  gunpowder,  and  arti- 
cles of  military  pyrotechny,  gun-carriages,  amunition-wag- 
gons,  belts,  scabbards,  holsters,  all  military  equipments  and 
military  clothing.  Any  vessel,  evidently  built  for  warlike 
purposes,  as  gun  and  mortar  boats,  and  destined  to  be  sold 
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for  such  use,  is  clearly  liable  to  confiscation  under  the  same 
rule.  To  this  list  is  to  be  added  all  articles,  manufactured 
or  unmanufactured,  which  are  almost  exclusively  used  for 
military  purposes,  as  machinery  for  manufacturing  arms,  and 
saltpetre,  and  sulpher  for  making  gunpowder.  [Garden^  De 
Diplomatie,  liv.  7,  §6;  PhilUmore,  On  Int.  Law,  vol.  3,  §  229; 
Luer,  On  Insurance,  vol.  1,  p.  635 ;  Bynkershoek,  Quaest  Jut. 
Fub.,  lib.  1,  cap.  10 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  3,  cap. 
1,  §  5 ;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  3,  §  24  ;  Vattel, 
Droit  des  Gens,  liv.  3,  ch.  7,  §  112  ;  CJdtly,  Com.  Law,  pp. 
444-449 ;  Law  of  Nations,  pp.  119-128 ;  Heffter,.  Droit  Inter- 
national, §  110  ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  8,  §  4 ; 
Eiquelme,  Derecho  Pub.  Int.,  liv.  1,  tit.  2,  cap.  15 ;  Hautefeuille, 
Des  Nations  Neutres,  tit.  8,  sec.  2 ;  Merlin,  Repertoire  verb. 
Prise  Maritime,  §  3,  art.  3 ;  De  Oussy,  Droit  Maritime,  liv.  1, 
tit.  3,  §  14 ;  Lampredi,  Commerce  des  Neutres,  pt.  1,  §  9 ;  Dal- 
loz,  Repertoire  verb.  Prises  Maritimes,  sec.  3,  art.  2.) 

§  21.  It  is  an  established  doctrine  of  the  English  admiralty, 
that  all  manufactured  articles  that  in  their  natural  state  are 
fitted  for  military  use,  or  for  building  and  equipping  ships 
of  war,  such  as  masts,  spars,  rudders,  wheels,  tillers,  sails, 
sail-cloth,  cordage,  rigging  and  anchors,  are  contraband  in 
their  own  nature,  to  the  same  extent  as  munitions  of  war, 
and  that  no  exception  is  admitted  in  their  favor,  unless  crea- 
ted by  express  provisions  of  a  treaty.  Since  the  introduction 
of  steam,  as  a  motive  power,  in  ships  of  war,  the  British  prize 
courts  would  probably,  upon  the  same  principle,  condemn 
as  contraband  all  marine  engines,  screw  propellers,  cylinders, 
shafts,  boilers,  boiler  plates,  tubes,  fire-bars,  and  every  com- 
ponent part  of  a  marine  engine  or  boiler,  and  every  article 
suitable  for  the  manufacture  of  marine  machinery.  (Duer, 
On  Insurance,  vol.  1,  p.  635 ;  The  Charlotte,  5  Rob.  Rep.,  p. 
305  ;  The  Neptunus,  3  Rob.  Rep.,  p.  108 ;  Wheaton,  Diem.  Int. 
Law,  pt.  4,  ch.  3,  §  24 ;  Edinburg  Review,  Ko.  203,  July,  1854 ; 
Phillimore,  On  Int.  Law,  vol.  3,  §  234  ;  Poison,  Law  of  Nations, 
p.  63 ;  Wildman,  Int.  Law,  vol.  2,  p.  212.) 

§  22.  Articles  in  a  rough  state,  which  may  be  used  for  mili- 
tary and  naval  purposes,  may,  or  may  not,  be  contraband, 
according  to  their  nature  and  destined  use,  as  inferred  from 
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their  immediate  destination.  Thus,  pitch,  tar  and  hemp, 
destined  to  the  enemy's  use,  are  generally  held  to  be  contra- 
band in  their  nature,  but  where  they  are  the  produce  of  the 
neutral  country  from  which  they  are  exported,  and  are  the 
property  of  its  subjects  or  citizens,  they  are  exempt  from  con- 
fiscation, except  when  they  are  exclusively  and  immediately 
destined  to  warlike  use.  Ship-timber,  in  a  rough  state,  is 
not  in  se  contraband,  but  it  may  become  so  from  its  particular 
character,  as  masts  and  spars,  or  from  the  character  of  its  port 
of  destination.  Copper  is  not  generally  contraband,  but  if 
in  sheets,  adapted  to  the  sheathing  of  vessels,  it  is  condemned. 
Hemp  is  more  favorably  considered  than  cordage.  Eosin  is 
not  generally  contraband,  but  is  condemned  if  going  to  a 
port  of  naval  equipment.  Iron  itself  is  treated  with  indul- 
gence, but  if  of  such  a  form  as  to  make  it  suitable  for  mili- 
tary or  naval  purposes,  and  its  immediate  destination  is  for 
such  use,  it  cannot  claim  the  benefit  of  exemption.  The 
same  rule  would  probably  be  applied  to  all  unwrought  materi- 
als for  ship  building,  and  for  the  construction  of  marine 
machinery.  Since  the  introduction  of  steam  as  the  motive 
power  in  ships  of  war,  the  question  has  been  much  discussed 
in  Europe,  whether  coals  are  to  be  considered  as  contraband. 
They  would  seem  now  to  properly  belong  to  the  same  class 
as  ship-timber,  tar,  pitch,  and  other  unwrought  materials  for 
ship  building  and  naval  stores.  In  the  recent  war  between  the 
allies  and  Russia,  the  English  cruisers  stopped  coals  on  their 
way  to  an  enemy's  port  on  the  Black  sea,  though  it  appears, 
from  an  answer  already  referred  to,  given  in  the  house  of 
commons  by  Sir  James  Graham,  that  they  would  be  regarded 
by  British  cruisers  as  one  of  the  articles  ancipiiis  usus,  not 
necessarily  contraband,  but  liable  to  detention  under  circum- 
stances that  warrant  suspicion  of  their  being  destined  to  the 
military  or  naval  uses  of  the  enemy  Ortolan  first  expressed 
the  opinion  that  coals  might,  or  might  not,  according  to  their 
intended  use,  be  classed  as  prohibited  articles ;  but  he  after- 
ward corrected  this  statement,  and  concluded  that  they  never 
can,  under  any  circumstances,  become  contraband  of  war. 
This  view  of  the  question  is  ably  advocated  by  Hautefeuille. 
[Poison,  Law  of  Nations,  p.  63;  Duer,  On  Insurance,  vol.  1,  p. 
636;  Heffter,  Droit  International,  §  160;    Wheaton,  Elem.  Int. 
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Law^  pt.  4,  ch.  3,  §  24,  note ;  Bello,  Derecho  Internaeional,  pt. 
2,  cap.  8,  §  4 ;  Hautefeuille,  Des  Nations  Neuires,  tit.  8,  sec.  2 ; 
Ortolon,  Diplomatie  de  la  Mer,  liv.  3,  ch.  6 ;  De  Cussy^  Droit 
Maritime^  liv.  1,  tit  3,  §  14 ;  The  Staadt  Umbden,  1  Eob.  Rep., 
p.  26 ;  The  Sarah  Christina,  1  Rob.  Rep.,  p.  241 ;  The  Maria, 
1  Rob,  Rep.,  p.  372 ;  The  Appollo,  4  Rob.  Rep.,  p.  158  ;  The 
Christina  Maria,  4  Rob.  Rep.,  p.  166 ;  The  Twee  Juffrowen,  4 
Rob.  Rep.,  p.  244 ;  The  Evert,  4  Rob.  Rep.,  p.  354;  The  Nostra 
Signora,  5  Rob.  Rep.,  p.  97.) 

§23.  The  probable  use  of  articles  is  inferred  from  their 
known  destination.  This  rule  seems  neither  unjust  nor 
unequal.  The  remarks  of  Chancellor  Kent  on  this  point  are 
exceedingly  clear  and  appropriate.  "  The  most  important 
distinction,"  he  says,  "  is  whether  the  articles  were  intended 
for  the  ordinary  uses  of  life,  or  even  for  mercantile  ship's 
use,  or  whether  they  were  going  with  a  highly  probable  des- 
tination to  military  use.  The  nature  and  quality  of  the  port 
to  which  the  articles  are  going,  is  not  an  irrational  test.  If 
the  port  be  a  general  commercial  one,  it  is  presumed  the 
articles  are  intended  for  civil  use,  though  occasionally  a  ship 
of  war  may  be  constructed  in  that  port.  But,  if  the  great 
predominent  character  of  that  port,  like  Brest  in  France,  or 
Porsmouth  in  England,  be  that  of  a  port  of  naval  military 
equipment,  it  will  be  presumed  that  the  articles  were  going 
for  military  use,  although  it  is  possible  that  the  articles 
might  have  been  applied  to  civil  consumption.  As  it  is 
impossible  to  ascertain  the  final  use  of  an  article  ancipitis  usus, 
it  is  not  an  injurious  rule,  which  deduces  the  final  use  from 
the  immediate  destination ;  and  the  presumption  of  a  hostile 
use,  founded  on  its  destination  to  a  military  port,  is  very 
much  inflamed,  if,  at  the  time  when  the  articles  were  going, 
a  considerable  armament  was  notoriously  preparing,  to  which 
a  supply  of  those  articles  would  be  eminently  useful."  The 
same  principle  is  laid  down  by  Sir  William  Scott,  but  it  does 
not  seem  to  have  been  followed  out  in  all  his  decisions.  It 
applies  equally  to  unwrought  materials  and  ordinary  naval 
stores.  If,  when  they  are  destined  to  a  commercial  port,  it  is 
a  just  presumption  that  they  are  intended  solely  for  civil  use, 
it  is  evident  that  this  presumption  exists  in  all  cases  when 
such  is  their  destination,  from  whatever  country  they  may  be 
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exported,  and  hence,  in  all  such  cases,  the  presumption  should 
be  admitted  for  their  protection,  as  it  is  for  their  condemna- 
tion when  destined  to  a  port  of  naval  equipment.  The  dis- 
tinction in  favor  of  those  which  are  the  produce  of  the  coun- 
try from  which  they  are  imported,  does  not  seem  to  be  well 
founded.  {Kent,  Com.  on  Am.  Law,  vol.  1,  p.  140 ;  Duer,  On 
Insurance,  vol.  1,  p.  637 ;  The  Commercen,  1  Wheaton,  Eep., 
p.  38;  Heffter,  Droit  International,  %  1^0 -,  Riquelme,  Derecho 
Puh.  Int.,  lib.  1,  tit.  2,  cap.  15.) 

§  24.  It  is  universally  admitted,  that  provisions  (commeatus 
belli)  are  not,  in  their  own  nature,  contraband.  But  while 
some  contend  that  they  never  can  become  so  under  any  cir- 
cumstances, others  hold,  (and  such  is  the  uniform  practice  of 
the  British  admiralty,)  that  they  may  become  liable  to  con- 
demnation by  their  special  destination  and  intended  use. 
When  they  are  destined  to  the  immediate  supply  of  the  mili- 
tary or  naval  forces  of  the  enemy,  the  aid  thus  intended  to  be 
given  for  the  prosecution  of  the  war,  is  so  direct  and  import- 
ant that  the  act  of  transportation  is  peculiarly  noxious,  and 
they  are  condemned  without  hesitation.  It  would  seem,  from 
the  decision  of  the  supreme  court  ot  the  United  States,  in 
the  case  of  The  Commercen,  that  where  the  real  object  is  the 
supply  of  the  enemy's  forces,  the  voyage  is  illegal,  even, 
where  the  port  of  destination  is  neutral  in  its  character. 
Nor,  by  the  established  doctrine  of  the  English  admiralty,  is 
it  in  all  cases  neccessary,  in  order  to  make  provisions  con- 
traband, that  the  destination  to  the  use  of  the  enemy's  mili- 
tary or  naval  forces  should  be  certain.  The  rule  of  ancipitis 
usus  is  here  applied,  which  deduces  the  final  use  from  the 
immediate  destination.  If  destined  to  a  general  commercial 
port,  they  are  presumed  to  be  for  civil  use,  but  if  to  a  port 
whose  predominent  character  is  that  of  naval  construction 
and  equipment,  they  are  presumed  to  be  for  military  use. 
But  such  destination  alone  is  not,  as  a  general  rule,  sufiicient 
to  produce  a  condemnation.  It  must  further  appear  that 
the  provisions  were,  from  their  nature  and  quality,  adapted 
to  military  use;  since,  otherwise,  there  would  be  no  basis  for 
the  presumption  that  they  would  have  been  applied  to  that 
use,  had  their  arrival  been  permitted.  Thus,  where  cheeses, 
intercepted  as  contraband,  were  destined  to  Brest,  a  port 
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notoriously  of  naval  equipment,  evidence  was  required  by 
Sir  William  Scott  of  their  fitness  for  naval  use.  {Duer,  On 
Insurance,  vol.  1,  pp.  638,  639;  The  Commercen,  2  Gallis.  Rep., 
p.  264;  1  Wheaton,  Eep.,  p.  382;  The  Jonge  Margaretha,  1 
Rob.  Rep.,  p.  196;  The  Haabet,  2  Rob.  Rep.,  p.  182;  TheZel- 
den  Rust,  6  Rob.  Rep.,  p.  93;  The  Banger,  6  Rob.  Rep.,  p. 
126;  The  Edward,  4  Rob.  Rep.,  p.  68;  Poison,  Law  of  Nations^ 
p.  63 ;  Ortolan,  Liplomaiie  de  la  Mer,  liv.  3,  cb.  6 ;  Manning, 
Law  of  Nations,  pp.  299,  et.  seq. ;  Pistoye  et  Duverdy,  Traite 
des  Prises,  tit.  6,  ch.  2,  sec.  3 ;  Maisonnaire  v.  Keating,  2  Gal- 
lis. Rep.,  p.  334 ;  Heffier,  Droit  International,  §  160 ;  Bello,  De- 
recho  Internacional,  pt.  2,  cap.  8  §  4 ;  Riquelme,  Derecho  Pub. 
Int.,  lib.  1,  tit.  2,  cap.  15;  Hauiefeuille,  Des  Nations  Neutres,  tit. 
8,  sec.  2 ;  Lampredi,  Commerce  des  Neutres,  pt.  1,  §§  7,  9. 

§  25.  The  ancient  custom  of  preemption,  by  the  belligerent, 
of  the  property  of  the  subjects  of  another  state,  as  practiced 
about  the  middle  of  the  seventeenth  century,  had  a  much 
wider  operation  and  very  different  meaning  than  is  now 
attributed  to  it.  By  the  French  ordonnance  of  1584,  article 
sixty-nine,  contraband  was  subjected,  not  to  confiscation,  but  to 
'preemption.  But,  according  to  the  modern  use  of  this  term,  it 
is  applied  to  articles  not  subject  to  confiscation,  as  contraband 
in  themselves,  but  being  ambigui  usus  are  made  subject  to 
seizure,  and  to  be  condemned  to  the  use  of  the  belligerent, 
he  paying  their  value  with  a  reasonable  mercantile  profit, — 
which,  by  the  practice  of  the  British  prize  courts,  is  usually 
fixed  at  ten  per  cent.  If  the  goods  so  seized  are  contraband, 
the  carrying  of  them  is  a  criminal  act,  punishable  by  confis- 
cation or  any  milder  penalty  which  the  belligerent  may  see 
fit  to  impose  ;  but  if  not  contraband,  by  the  law  of  nations, 
they  are  not  liable  to  preemption.  The  question,  therefore, 
resolves  itself  into  one  of  contraband,  upon  which  opinions 
are  somewhat  divided.  ( Wildman,  Int.  Law,  vol.  2,  pp.  219, 
etseq.;  Poison,  Law  of  Nations,  p.  64;  Phillimore,  On  Lit.  Law, 
vol.  3,  §§  267-270  ;  Manning,  Law  of  Nations,  pp.  313,  ct  seq.; 
Ward,  Of  Contraband,  p.  196 ;  The  Sarah  Christina,  1  Rob. 
Rep.,  p.  241 ;  The  Haabet,  2  Rob.  Rep.,  p.  174;  Heffter,  Droit 
International,  §  161 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  8, 
§  4 ;  Hautefeuille,  Des  Nations  Neutres,  tit.  7,  ch.  2 ;  De  Cussy, 
Droit  Maritime,  liv.  1,  tit.  3,  §  18.) 
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§  26.  But  the  British  admiralty,  and  especially  Sir  "William 
Scott,  went  much  further,  and  sustained  the  capture  of  pro- 
visions which  were  not  even  frohably  destined  to  military 
use,  not,  indeed,  confiscating  as  contraband  of  war  on  the 
ground  of  their  being  amUgui  usus,  but  condemniug  them  to 
the  use  of  the  British  government,  on  the  payment  of  a  price 
equivalent  to  their  value,  or  rather,  their  cost  and  the  speci- 
fied mercantile  profit  of  ten  per  cent.  A  similar  rule  of  pre- 
emption was  applied  by  Great  Britian  to  certain  7iative  com- 
modities of  neutral  states,  found  in  neutral  vessels,  and 
required  by  her  for  naval  purposes.  In  some  cases,  where 
this  rule  of  preemption,  or  pretended  right  of  purchase,  was 
exercised,  it  was  not  claimed  that  the  goods  so  captured  and 
condemned  to  a  forced  sale,  were  contraband,  even  on  the 
ground  of  being  am^z^^m  usus ;  but  the  right  to  preempt  them 
was  claimed,  because  "the  ancient  practice  of  Europe,  or  at 
least,  of  several  maritime  states  of  Europe,  was,  to  confis- 
cate them  entirely;  a  century  has  not  elapsed  since  this 
claim  has  been  asserted  by  some  of  them."  It  was  not 
pretended,  as,  indeed,  it  could  not  have  been,  that  the 
claim  thus  asserted  by  some  of  the  maritime  states  of 
Europe  a  century  before,  was  generally  admitted,  and 
adopted  as  a  rule  of  international  law,  or  that  the  practice 
ever  had  received  any  such  sanction  as  to  make  it  binding 
upon  neutrals.  [Duer,  On  Insurance,  vol.  1,  p.  640 ;  Whecdoii, 
Elem.  Int.  Laio,  pt.  4,  ch.  3,  §  24 ;  Kent,  Com.  on  Am.  Law, 
vol.  1,  pp.  138,  139 ;  Phillimore,  On  Int.  Law,  vol.  3,  §§  267- 
270 ;  Poison,  Law  of  Nations,  p.  64 ;  Wildman,  Int.  Law,  vol. 
2,  pp.  219,  et  seq.;  The  Ilaabet,  2  Rob.  Rep.,  p.  182;  The 
Sarah  Christina,  1  Rob.  Rep.,  p.  237 ;  Manning,  Law  of  Nations, 
p.  316 ;  Ortolan,  Diplomatie  de  la  Mer,  tome  2,  ch.  6  ;  Heffter, 
Droit  International,  §  161 ;  Hautefeuille,  Des  Nations  Neutres, 
tit.  7,  ch.  2  ;  De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §§  14, 18.) 

§  27.  The  arguments  adduced  in  favor  of  the  British  right 
of  preemption  failed  to  convince  its  opponents  of  its  justness 
or  legality,  and  its  enforcement  was,  at  the  time,  most 
strenuously  opposed  by  the  government  of  the  United  States 
and  the  neutral  powers  of  Europe.  Nor  did  this  opposition 
cease  with  the  war  in  which  the  rule  had  originated,  or,  at 
least,  been  called  into  operation.     Since  then,  text-writers 
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have  most  empliatically  denied  the  legality  of  the  rule, 
and  successfully  attacked  the  arguments  by  which  it  was 
attempted  to  be  defended.  Some  British  writers  still  advo- 
cate it  as  a  principle  of  law,  but  there  is  little  probability 
that  in  any  future  war  the  British  government  will  attempt 
to  exercise  the  right  of  preemption,  except  upon  goods  mani- 
festly contraband  of  war.  (De  Cussy,  Droit  Maritime,  liv.  1, 
tit.  3,  §§  14,  15 ;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  3,  §  24 ; 
Duer,  On  Insurance,  vol.  1,  p.  640 ;  Kent,  Com.  on  Am.  Law, 
vol.  1,  pp.  138,  139  ;  Waite,  State  Papers,  vol.  1,  pp.  393,  398; 
Manning,  Law  of  Nations,  pp.  313-316 ;  Ortolan,  Dijplomatie 
de  la  Mer,  tome  2,  ch.  6;  Heffter,  Droit  International,  §161.) 

§  28.  Arnould  lays  down  the  rule,  that  all  insurances  on 
articles  contraband  of  war  are  wholly  void,  and  incapable  of 
being  enforced  in  the  courts  of  the  belligerent  country.  But 
if  effected  by  or  for  neutrals,  and  sought  to  be  enforced  in 
the  court  of  a  neutral  state,  the  case  would  be  different,  for  it 
is  not  deemed  unlawful  in  a  neutral,  by  his  own  government, 
to  be  engaged  in  a  contraband  trade.  The  insurance,  there- 
fore, by  a  neutral,  of  articles  contraband  of  war,  being  per  se 
a  valid  contract,  may  be  enforced  in  the  courts  of  the  neutral 
country,  provided  the  nature  of  the  trade  and  of  the  goods  was 
disclosed  to  the  underwriter,  or  jwovided  there  be  just  ground, 
from  the  circumstances  of  the  trade,  or  otherwise,  to  presume 
that  he  was  duly  informed  thereof.  Mr.  Duer  contends  that 
the  carrying  of  contraband,  being  contrary  to  the  general  law 
of  nations,  renders  the  voyage  prohibited  and  illegal,  and 
hence,  that  an  insurance  of  the  ship  on  such  a  voyage  cannot 
be  sustained.  We  copy  a  portion  of  his  remarks  :  "An  insu- 
rance," he  says,  "upon  goods  liable  to  confiscation,  as  con- 
traband of  war,  if  made  in  the  belligerent  country  whose 
rights  are  violated,  it  is  admitted,  by  all  writers,  is  wholly 
void ;  nor  do  I  perceive  any  reason  for  doubting  that  an  insu- 
rance upon  every  other  subject  or  interest,  liable  to  be 
involved  in  the  same  penalty,  is  equally  invalid.  Hence,  a 
policy  upon  the  freight  of  the  contraband  articles,  upon  other 
goods,  the  property  of  the  same  owner,  and  upon  the  ship, 
when  subject  to  condemnation,  is,  in  all  cases,  an  illegal  con- 
tract ;  for,  although  the  penalty  to  which  the  subject  is  liable 
may  not  always  be  enforced  in  a  court  of  admiralty,  that  court 
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alone  seems  competent  to  judge  of  the  special  circumstances 
that  may  warrant  a  discretionary  relaxation  of  its  general 
rules.  I^OY,  to  avoid  a  policy  upon  the  ship,  does  it  seem  to 
be  necessary  that  she  should  be  placed  in  circumstances  to 
justify  her  condemnation.  The  transportation  of  contraband, 
as  viewed  by  the  law  of  nations,  is  universally  an  unlawful 
act;  and  it  is  for  this  reason  that  it  subjects  the  ship  to  the 
penalty  of  the  loss  of  freight.  The  imposition  of  this  penalty, 
it  seems  to  me,  renders  the  voyage  prohibited  and  illegal : 
and  hence,  if  we  are  governed  by  analogy,  an  insurance  of 
the  ship,  on  such  a  voyage,  cannot  be  sustained.  The  argu- 
ments of  a  sound  policy  lead  us  to  the  same  conclusion.  It 
is  impossible  to  deny  that  a  belligerent  country  has  a  real, 
and,  in  some  cases,  a  deep  interest  in  preventing  the  trans- 
portation of  contraband  articles  to  the  use  of  the  enemy.  To 
permit  the  vehicle  of  transportation  to  be  insured,  is  to  encou- 
rage the  act.  These  reasons  do  not  apply  to  an  insurance 
upon  the  innocent  goods  of  an  innocent  shipper,  which  is, 
doubtless,  valid.  He  was  no  party  to  the  illegal  transaction, 
had  no  power  to  prevent  it,  and,  it  must  be  presumed,  had 
no  knowledge  of  its  existence.  It  is,  however,  doubtful 
whether  the  insurer  is  liable  even  to  the  owner  of  innocent 
goods,  for  a  loss  arising  from  condemnation  or  detention,  by 
his  own  government,  of  the  carrier-ship."  These  views  are 
contested  by  some  of  the  continental  publicists.  [Arnould, 
On  Insurance,  vol.  1,  p.  740 ;  Duer,  On  Insurance,  vol.  1,  pp. 
642,  643 ;  Bedarride,  Droit  Maritime,  §§  1095,  et  seq.) 
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RIGHT   OF   VISITATION   AND   SEARCH. 


CONTENTS. 

§  1.  General  exemption  of  merchant  vessels  on  the  high  seas  —  §2.  Right  of 
search  a  belligerent  right  only  —  §3.  British  claim  of  a  right  of  visit  in 
time  of  peace  —  ^4.  Denied  by  the  United  States  —  ^5.  Opinions  of  Ame- 
rican publicists  —  §6.  Of  continental  writers — ^7.  Of  Lord  Stowell  and 
Mr.  Phillimore  —  §  8.  Distinction  between  pirates  and  slavers  —  §  9.  Great 
Britain  finally  renounces  her  claim  of  right  of  visit —  §  10,  Visitation  and 
search  in  time  of  war — §11.  English  views  as  to  extent  of  this  right  — 
^12.  Views  of  American  writers  —  ^  13.  Limitations  imposed  by  continen- 
tal publicists  —  §14.  Force  maybe  used  in  the  exercise  of  this  right  — 
§  15.  But  must  be  exercised  in  a  lawful  manner — §16.  Penalty  for  con- 
travention of  this  right — §  17.  English  decision  as  to  effect  of  convoy  — 
§  18.  Ships  of  war  exempt  from  search —  §  19.  Merchant  ships  under  their 
convoy  —  §  20.  Treaties  respecting  neutral  convoy  —  §  21.  Opinions  of  pub- 
licists—  §  22.  Neutral  vessels  under  enemy's  convoy  —  §  23.  Resistance  of 
master  on  cargo  —  §24.  Neutral  property  in  armed  enemy  vessel  —  §25 
Documents  requisite  to  prove  neutral  character —  §  26.  Concealment  of 
papers  —  §27.  Spoliation  of  papers  —  §28.  Use  of  false  papers  —  §29. 
Impressment  of  seamen  from  neutral  vessels  —  §30.  American  rule,  as 
defined  by  Webster. 

§  1.  It  has  been  stated  in  a  preceding  chapter  that  every 
merchant  vessel  on  the  high  seas  is  regarded,  in  international 
law,  as  a  part  of  the  territory  of  the  state  to  which  it  belongs. 
To  enter  into  such  vessel,  or  to  interrupt  its  course,  by  a 
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foreign  power  in  time  of  peace,  or  (it  being  neutral,)  by  a 
belligerent  in  time  of  war,  "is  an  act  of  force,  and  is,  prima 
facie,  a  wrong,  a  trespass,  which  can  be  justified  only  when 
done  for  some  purpose,  allowed  to  form  a  sufiScient  justifica- 
tion by  the  law  of  nations."  The  right  of  a  vessel  of  one 
state  to  visit  and  search  a  vessel  of  another  state  on  the  high 
seas,  in  any  case,  is  therefore  an  exception  to  the  general 
rights  of  property,  jurisdiction,  equality  and  independence 
of  sovereign  states,  and  to  justify  such  an  act  it  must  be 
shown  that  the  particular  case  comes  clearly  within  the 
exceptions  to  this  rule  which  have  been  established  by  the 
positive  law  of  nations,  or  by  treaty  stipulations  between  the 
parties.  ( Wheaton,  JElem.  Int.  Law,  pt.  4,  ch.  3,  §  18 :  Web- 
ster, Dip.  and  Off.  Papers,  p.  143;  Wildman,  Int.  Law,  vol.  2, 
p.  40;  Lawrence,  Visitation  and  Search,  p.  4;  Huhner,  Saisiede 
Baiimens,  pt.  2,  ch.  3;  Kliiher,  Droit  des  Gens  Mod.,  §  293,  a; 
Jouffroy,  Droit  Maritime,  p.  213 ;  Heffter,  Droit  International, 
§167;  Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  7;  Hau- 
tefeuille,  Des  Nations  JSeutres,  tit.  11,  ch.  1 ;  The  Antelope,  10 
Wheaton  Rep.,  p.  QQ.) 

§  2.  The  right  of  search  upon  the  high  seas  is  now  univer- 
sally regarded  as  simply  a  belligerent  right,  and  one  which 
cannot  be  exercised  in  time  of  peace,  except,  when  it  has 
been  conceded  by  treaty.  Whatever  difference  of  opinion 
may  formerly  have  existed  on  this  point,  this  right  of  search 
in  time  of  peace,  has  more  recently  been  entirely  and  utterly 
disclaimed  by  the  British  government — the  only  maritime 
power  which  w^as  supposed  to  advocate  it  as  a  principle  of 
the  law  of  nations.  This  general  rule,  with  respect  to  vessels 
on  the  high  seas,  does  not,  of  course,  apply  to  the  execution 
of  revenue  laws  or  other  municipal  regulations  in  the  ports 
and  bays,  or  within  one  marine  league  of  the  coast.  {Ortolan^ 
Diplomatic  de  la  Mer.,  tome  2,  ch.  7 ;  Webster,  Dip.  and  Off. 
Papers,  p.  143;  Lord  Aberdeen  to  Mr.  Everett,  Dec.  20th,  1841; 
Webster,  Works,  vol.  6,  pp.  329,  et  seq.;  The  Antelope,  10 
Wheaton,  Bep.,  p.  QQ ;  Biquelme,  Derecho  Pub.  Int.,  lib.  1,  tit. 
2,  cap.  7.) 

§  3.  That  government,  however,  at  one  time  attempted  to 
draw  a  distinction  between  the  right  of  visit,  and  the  right  of 
search,  and  while  it  distinctly  disavowed  any  claim  to  exercise 
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the  latter  in  time  of  peace,  it  insisted  upon  the  right  of  visit 
for  the  purpose  of  ascertaining  whether  a  merchant  vessel  is 
justly  entitled  to  the  protection  of  the  flag  which  she  may- 
happen  to  have  hoisted,  such  vessel  being  in  circumstances 
which  render  her  liable  to  suspicion;  the  right  "to  know 
whether  the  vessel  pretending  to  be  American,  and  hoisting 
the  American  flag,  be  bona  fide  American;"  and  yet,  says 
Lord  Aberdeen,  "if,  in  the  exercise  of  this  right,  either  from 
involuntary  error,  or  in  spite  of  every  precaution,  loss  or 
injury  should  be  sustained,  a  prompt  reparation  would  be 
afforded."  {Webster^  Dip.  and  Off.  Papers^  pp.  163,  165; 
Webster,  The  Works  of,  vol.  6,  pp.  335,  et  seq. ;  PhilUmore, 
On  Int.  Law,  vol.  3,  §  326;  Ljaivrence,  Visitation  and  Search, 
p.  4;  Riquelme,  Derecho  Pub.  Lnt.,  lib.  1,  tit.  2,  cap.  7.) 

§4.  "  The  government  of  the  United  States,  on  the  other 
hand,"  said  Mr.  Webster,  "maintains  that  there  is  no  such 
well  known  and  acknowledged,  nor,  indeed,  any  broad  and 
generic  difference  between  what  has  been  usually  called  visit, 
and  what  has  been  usually  called  search;  that  the  right  to 
visit,  to  be  effectual,  must  come,  in  the  end,  to  include  search; 
and  thus  to  exercise,  in  peace,  an  authority  which  the  law  of 
nations  only  allows  in  time  of  war.  If  such  well  known  dis- 
tinction exists,  where  are  the  proofs  of  it  ?  What  writers  of 
authority  on  public  law,  what  adjudications  in  courts  of  admi- 
ralty, what  public  treaties,  recognize  it?  No  such  recogni- 
tion has  presented  itself  to  the  government  of  the  United 
States ;  but,  on  the  contrary,  it  understands  that  public  wri- 
ters, courts  of  law,  and  solemn  treaties  have,  for  two  centu- 
ries, used  the  words  '  visit '  and  '  search  '  in  the  same  sense. 
What  Great  Britain  and  the  United  States  mean  by  the  '  right 
of  search,'  in  its  broadest  sense,  is  called  by  continental  wri- 
ters and  jurists,  by  no  other  name  than  the  '  right  of  visit.* 
Visit,  therefore,  as  it  has  been  understood,  implies  not  only 
a  right  to  inquire  into  the  national  character,  but  to  detain 
the  vessel,  to  stop  the  progress  of  the  voyage,  to  examine 
papers,  to  decide  on  their  regularity  and  authenticity,  and  to 
make  inquisition  on  board  for  enemy's  property,  and  into  the 
business  which  the  vessel  is  engaged  in.  In  other  words,  it 
describes  the  entire  right  of  belligerent  visitation  and  search. 
Such  a  right  is  justly  disclaimed  by  the  British  government, 
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in  time  of  peace.    They,  nevertheless,  insist  on  a  right  which 
they  denominate  a  right  of  visit,  and  by  that  word  describe 
the  claim  which  they  assert."     Mr-  Webster  thus  describes 
the  views  of  the  United  States,  on  the  means  which  a  vessel 
of  war  may  use  in  time  of  peace,  to   ascertain  the  character 
of  any  other  vessel  on  the  high  seas.     "As  we  understand 
the  general  and  settled  rules  of  public  law,  in  respect  to  ships 
of  war  sailing  under  the  authority  of  their  government,  "  to 
arrest  pirates  and  other  public  offenders,"  there  is  no  reason 
why  they  may  not  approach  any  vessel  descried  at  sea,  for 
the  purpose  of  ascertaining  their  real  characters.     Such  a 
right  of  approach   seems  indispensable  for  the  fair  and  dis- 
creet exercise  of  their  authority;  and  the  use  of  it  cannot  be 
justly  deemed  indicative  of  any  design  to  insult  or  injure 
those  they  approach,  or  to  impede  them  in  their  lawful  com- 
merce.    On  the  other  hand,  it  is  clear  that  no  ship  is,  under 
such  circumstances,  bound  to  lie  by,  or  wait  the  approach  of 
any  other  ship.     She  is  at  full  liberty  to  pursue  her  voyage, 
in  her  own  way,  and  to  use  all  necessary  precautions  to  avoid 
any  suspected  sinister  enterprise  or  hostile  attack.     Her  right 
to  the  free  use  of  the  ocean,  is  as  perfect  as  that  of  any  other 
ship.    An  entire  equality  is  presumed  to  exist.     She  has  a 
right   to   consult   her   own   safety,  but,  at   the  same   time, 
she   must   take    care    not  to  violate  the    rights  of  others. 
She  may   use    any  precautions    dictated   by   the   prudence 
or  fears  of  her  officers,  either  as  to  delay,  or  the  progress 
or  course  of  her  voyage,  but  she  is  not  at  liberty  to  inflict 
injuries  upon  other  innocent  parties,  simply  because  of  her 
conjectural   dangers.      But   if  the   vessel   thus  approached 
attempts  to  avoid  the  vessel  approaching,  or  does  not  comply 
with  her  commander's   order,  to  send  him  her  papers  for 
his  inspection,  nor  consent  to  be  visited  or  detained,  what  is 
next  to  be  done  ?     Is  force  to  be  used  ?     And  if  force  be 
used,  may  that  force  be  lawfully  repelled  ?     *     *     *     Sup- 
pose that  force  be  met  by  force,  gun  returned  for  gun,  and 
the  commander  of  the  cruiser,  or  one  of  his  seamen,  be  killed, 
what  description  of  offense  will  have  been  committed  ?     It 
may  be  said  in  behalf  of  the  commander  of  the  cruiser,  that 
he  mistook  the  vessel  for  a  vessel  of  England,  Brazil,  or  Por- 
tugal ;   but  does  this  mistake  of  his,  take  away  from  the 
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American  vessel  the  right  of  self-defense  ?  The  writers  of 
authority  declare  it  to  be  a  principle  of  natural  law,  that  the 
principle  of  self-defense  exists  against  an  assailant  who  mis- 
takes the  object  of  his  attack  for  another  whom  he  had  the 
right  to  assail."  He  also  discussed  the  consequences  of 
admitting  the  claim  as  a  matter  of  right,  for,  if  a  right,  it  had 
its  correlative  duties,  (Webster,  Dip.  and  Off.  Papers,  pp.  164, 
165,  166,  167 ;  Webster,  The  Works  of,  vol.  6,  pp.  335,  336, 
338,  339 ;  Phillimore,  On  Int.  Law,  vol.  3,  §  328 ;  Bello, 
Derecho  Internacional,  pt.  2,  cap.  8,  §  10 ;  Lawrence,  Visitation 
and  Search,  p.  61 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  2, 
cap.  7  ;    Wheaton,  Hist.  Law  of  Nations,  pp.  706,  et  seq.) 

§  5.  The  views  of  Mr.  Webster  on  this  question  are  fully 
sustained  by  the  best  writers  on  public  law  in  America  and 
Europe.  Chancellor  Kent  says  most  emphatically,  that  the 
right  of  visitation  and  search  "  is  strictly  and  exclusively  a 
war  right,  and  does  not  rightfully  exist  in  time  of  peace, 
unless  conceded  by  treaty."  He,  however,  concedes  the 
right  of  approach,  (as  described  by  the  supreme  court  of  the 
United  States  in  The  Marianna  Flora,)  "for  the  sole  pur- 
pose of  ascertaining  the  real  national  character  of  the  vessel 
sailing  under  suspicious  circumstances."  With  respect  to 
the  right  of  visit  in  time  of  peace,  claimed  by  the  English  gov- 
ernment, Mr.  WTieaton  defied  the  British  admiralty  lawyers, 
"  to  show  a  single  passage  of  any  institutional  writer  on  pub- 
lic law,  or  the  judgment  of  any  court  by  which  that  law  is 
administered,  either  in  Europe  or  America,  which  will  jus- 
tify the  exercise  of  such  a  right  on  the  high  seas  in  time  of 
peace."  *  *  *  "The  distinction  now  set  up,  between  a  right 
of  visitation  and  a  right  of  search,  is  nowhere  alluded  to  by 
any  public  jurist,  as  being  founded  on  the  law  of  nations. 
The  technical  term  of  visitation  and  search,  used  by  the  English 
civilians,  is  exactly  synonymous  with  the  droit  de  visite  of  the 
continental  civilians.  The  right  of  seizure  for  a  breach  of 
the  revenue  laws,  or  laws  of  trade  and  navigation,  of  a  par- 
ticular nation,  is  quite  different.  The  utmost  length  to  which 
the  exercise  of  this  right  on  the  high  seas  has  ever  been  car- 
ried, in  respect  to  the  vessels  of  another  nation,  has  been  to 
justify  seizing  them  within  the  territorial  jurisdiction  of  the 
state  against  whose  laws  they  offend,  and  pursuing  them,  in 
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case  of  fligbt,  seizing  them  upon  the  ocean,  and  bringing 
them  in  for  adjudication  before  the  tribunals  of  that  state. 
This,  however,  says  the  supreme  court  of  the  United  States, 
in  the  case  of  The  Marianna  Flora,  has  never  been  supposed 
to  draw  after  it  any  right  of  visitation  or  search.  The  party, 
in  such  case,  seizes  at  his  peril.  If  he  establishes  the  forfei- 
ture, he  is  justified."  Mr.  Justice  Story,  delivering  the  opin- 
ion of  the  supreme  court,  in  the  case  of  The  Marianna  Flora, 
says,  that  the  right  of  visitation  and  search  does  not  belong, 
in  time  of  peace,  to  the  public  ships  of  any  nation.  "  This 
right  is  strictly  a  belligerent  right,  allowed  by  the  general 
consent  of  nations  in  time  of  war,  and  limited  to  those  occa- 
sions." "  Upon  the  ocean,  then,  in  time  of  peace,  all  possess 
an  entire  equality.  It  is  the  common  highway  of  all,  appro- 
priated to  the  use  of  all,  and  no  one  can  vindicate  to  himself 
a  superior  exclusive  prerogative  there.  Every  ship  sails  there 
with  the  unquestionable  right  of  pursuing  her  own  lawful 
business  without  interruption."  {Biquelme,  Derecho  Pub.  Int., 
lib.  1,  tit.  2,  cap.  7  ;  Ke7it,  Com.  on  Am..  Law,  vol.  1,  p.  153 ; 
Wheaton,  Elem.  Int.  Law,  Introduction,  by  Lawrence,  p. 
cxxiv. ;  The  Marianna  Flora,  11  Wheaton  Eep.,  p.  42;  Law- 
rence, Visitation  and  Search,  p.  61.) 

§6.  The  older  continential  publicists,  as  stated  by  Mr. 
Wheaton,  do  not  distinguish  between  the  right  of  visit,  and 
the  right  of  search,  but  discuss  the  general  question  under 
the  terms  visit  and  visitation,  as  a  belligerent  right,  existing 
only  in  time  of  war.  Several,  however,  who  have  written 
since  Mr.  Wheaton  made  the  statement  alluded  to,  have  dis- 
cussed the  claim  of  Great  Britain  to  the  right  of  visit  iri 
time  of  peace,  as  distinguished  from  the  general  vighi  oi  visi- 
tation and  search  in  time  of  war.  We  refer  particularly  to 
the  recent  and  able  works  of  Masse,  Ortolan,  Hautefeuille, 
and  Pistoye  et  Duverdy.  Masse  says,  "  Whatever  may  be 
the  object  of  visit  in  time  of  peace,  it  is  always  an  act  of 
police  which  cannot  be  exercised  by  one  nation  over  another, 
for  this  act  would  imply,  on  the  part  of  the  visitor,  a  sover- 
ignty  incompatible  with  the  reciprocal  independence  of 
nations  (peuples.)"  Ortolan  distinguishes  the  right  of  ships 
of  war  to  ascertain  the  nationality  of  a  merchantman,  {droit 
d'enquete  du  pavilion,)  from  the  right  of  visitation  or  search, 
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(droit  de  visiie  ou  de  recherche.)  Signals,  exchange  of  words, 
suffice  with  respect  to  the  nationality  of  the  flag,  except  on 
suspicion  of  piracy,  when  all  further  proceedings  must  be 
taken  at  the  risk  of  the  man-of-war.  He  unites  with  Mr. 
Wheaton  in  declaring  that  the  right  of  visitation  or  search 
does  not  exist  except  in  time  of  war.  If  accorded  in  time  of 
peace  by  special  conventions  between  particular  states,  such 
treaty  stipulations  do  not  bind  those  who  are  not  parties  to 
them,  nor  do  they  make  it  a  part  of  the  law  of  nations. 
Hautefeuille  discusses  the  British  pretentions  at  great  length. 
He  agrees  with  Ortolan  with  respect  to  the  right  of  ships  of  war 
to  ascertain  the  nationality  of  a  merchantman  by  approach- 
ing them  and  requiring  them  to  hoist  their  flag.  But  beyond 
this  simple  fact  of  showing  colors,  he  denies  any  droit  d'en- 
quete  in  time  of  peace,  except  in  the  case  of  suspected  piracy, 
which  in  modern  times  very  rarely  occurs.  Even  then  the 
visiting  vessel  proceeds  s^t  her  peril,  for  if  her  suspicions  are 
not  verified,  she  becomes  guilty  of  an  illegal  act  toward  the 
vessel  visited.  All  three  of  these  writers  oppose  the  policy 
of  granting  this  right  in  time  of  peace  by  treaty,  as  a  meas- 
ure most  dangerous  to  maritime  commerce ;  Hautefeuille, 
and  Ortolan  do  not  hesitate  to  declare  that  such  treaties  are 
not  in  general  binding  even  upon  the  subjects  of  the  states 
making  them,  for  the  reason  that  they  are  virtually  a  surren- 
der of  sovereignty.  Pistoye  et  Duverdy  regard  the  right 
of  reciprocal  visit  {droit  de  visiie  reciproque)  in  time  of  peace 
for  the  suppression  of  the  slave  trade,  as  one  which  results 
only  from  special  convention  or  treaty,  and  they  refer  to  the 
treaties  between  France  and  England,  of  ISTovember  30th, 
1831,  March  22d,  1833,  May  20th,  1845;  the  convention 
between  France  and  Sweden,  and  I^orway,  May  21st,  1833 ; 
the  treaty  between  France  and  Sardinia,  December  8th,  1834 ; 
between  France  and  the  Two  Sicilies,  February  14th,  1838; 
France  and  Tuscany,  i^ovember  27th,  1837;  and  the  conven- 
tion between  France  and  Hayti,  August  9th,  1840.  We 
know  of  no  continental  writer  who  advocates  or  admits  a 
right  of  visit,  in  time  of  peace,  except  in  the  single  case  of 
vessels  suspected  of  piracy.  {Ortolan,  Diplomatic  de  la  Mer, 
liv.  3,  ch.  2,  §  15,  Hautefeuille,  Des  Nations  Neutres,  tit.  11, 
ch.  2;  Fistoye  et  Duverdy,  Des  Prises,  tit.  1,  ch.  3,  sec.  2; 
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Masse,  Droit  Commercial,  liv.  2,  tit.  1,  c.  2,  §  2;.^]^.^.i^,f!ussy, 
Droit  Maritime,  tome  2,  pp.  364,  385 ;  Heffter,  Droify^erna- 
iional,  §  168 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  j^^^c^p.  7.) 

§  7.  The  older  English  writers,  and  English  judicial  deci 
sions,  are  directly  opposed  to  the  pretentions  of  Lord  Aber- 
deen, and  generally  agree  with  the  continental  writers  on  this 
question.  Lord  Stowell,  than  whom  no  greater  authority 
can  be  found  in  British  maritime  jurisprudence,  says:  "I 
can  find  no  authority  that  gives  a  right  to  the  interruption 
of  the  navigation  of  the  vessels  of  states  on  the  high  seas, 
except  that  which  the  rights  of  war  give  to  both  belligerents 
against  neutrals."  Again  he  says:  ^'I^o  one  can  exercise 
the  right  of  visitation  and  search  upon  the  high  seas,  except 
a  belligerent  power.  ISTo  such  right  has  ever  been  claimed, 
nor  can  it  be  exercised  without  the  suppression,  interruption 
and  the-  endangering  of  the  relations  with  and  the  lawful 
navigation  of  other  countries.  If  the  right  were  to  exist  at 
all,  it  must  be  universal  and  extend  equally  to  all  countries. 
If  I  were  to  proceed  to  consider  this  question  further,  it 
would  be  necessary  for  me  to  state  the  gigantic  mischiefs 
which  such  a  claim  is  likely  to  produce."  And,  again  :  "All 
nations  being  equal,  all  have  an  equal  right  to  the  uninter- 
rupted use  of  the  ocean  for  their  navigation.  In  places 
where  no  legal  authority  exists,  where  the  subjects  of  all 
states  meet  upon  the  footing  of  entire  equality  and  inde- 
pendence, no  one  state  or  any  of  its  subjects  have  a  right  to 
assume  or  to  exercise  any  authority  over  the  subjects  of 
another."  But  some  recent  British  writers,  and  among 
them  Mr.  Phillimore,  have  attempted  to  sustain  the  views 
of  Lord  Aberdeen.  Mr.  Phillimore  has  argued  the  question 
at  considerable  length.  He  says,  "  It  is  quite  true  that  the 
right  of  visit  and  search  is  strictly  a  belligerent  right.  But  the 
right  of  visit  in  time  of  peace  for  the  purpose  of  ascertaining 
the  nationality  of  a  vessel,  is  a  part,  indeed,  but  a  very  small 
part,  of  the  belligerent  right  of  visit  and  search."  He  then 
quotes  the  words  of  Bynkershoek,  "Velim  animadvertas, 
eatenus  utique  licitum  esse  amicam  navem  sistere,  ut  non  ex 
fallaci  forte  aplustri,  sed  ex  ipsis  instrumentis  in  navi  reper- 
tis  constet,  navem  amicam  esse,"  and  adds,  "Surely  this 
reasoning  applies  to  the  right  of  ascertaining  the  national 
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character  of  a  suspected  pirate  in  time  of  peace  ;  and  it  may 
be  added,  that  it  appears  to  have  been  so  considered  by  no 
less  a  jurist  than  Mr.  Chancellor  Kent."  The  words  of  Byn- 
kershoek  are  thus  translated  by  Mr.  Duponceau:  "But  it 
ought  to  be  observed,  that  it  is  lawful  to  detain  a  neMtral 
vessel,  in  order  to  ascertain,  not  by  the  flag  merely,  which 
may  be  fraudulently  assumed,  but  by  the  documents  them- 
selves which  are  on  board,  whether  she  is  really  neutral." 
Kot  only  the  extract  itself,  but  the  whole  chapter,  has  refer- 
ence to  the  belligerent  right  to  search  neutral  vessels.  Not  a 
word  here  or  elsewhere  in  Bynkershoek  can  be  found  in 
favor  of  the  right  of  visitation  and  search  in  time  of  peace. 
Moreover,  Mr.  Phillimore  is  in  error  in  saying  that  such  a 
construction  was  put  by  Chancellor  Kent  upon  the  passage 
quoted.  The  reference  is  not  made  by  Kent,  but  by  an 
anotator,  since  his  death.  The  text  of  Kent's  commentaries, 
which  remains  unchanged,  declares  emphatically  that,  "it, 
(the  right  of  visitation  and  search)  is  founded  upon  necessity, 
and  is  strictly  a  war  light,  and  does  not  rightfully  exist  in  time  of 
peace,  unless  conceded  by  treaty.''  Moreover,  the  note  to  the 
recent  editions  of  his  work,  in  which  Bynkershoek  is  erro- 
neously quoted,  refers  only  to  intervisitation  in  case  of  sus- 
pected piracy^  and  even  then  it  is  doubtful  whether  anything 
more  is  intended  than  the  7ight  of  approach,  as  described  by 
the  supreme  court  in  the  case  of  Marianna  Flora,  to  which 
the  note  refers.  Surely,  Mr.  Phillimore  will  not  rest  the  right 
of  visit  in  time  of  peace  upon  the  authority  of  an  anonymous 
and  ambiguous  note  to  Kent's  commentaries,  when  the  text 
of  the  same  work  is  so  emphatically  against  such  a  claim. 
Mr.  Phillimore  also  refers  to  that  part  of  Mr.  "Webster's 
argument  drawn  from  the  consequences  resulting  from  the 
admission  of  the  right  of  visitation  as  aright  in  time  of  peace, 
and  pronounces  it  to  be  "extremely  weak."  Without  com- 
mentating upon  the  judgment  thus  summarily  passed  upon 
the  soundness  of  Mr.  Webster's  reasoning,  let  us  examine 
the  grounds  on  which  Mr.  Phillimore  himself  bases  this  pre- 
tended right  of  visitation  in  time  of  peace.  All  the  authori- 
ties which  he  has  quoted,  have  reference  only  to  the  belligerent 
right  of  visitation  and  search,  which  is  not  disputed.  "  But," 
he  says,  "the  right  of  visit  in  time  of  peace,  is  a  part,  indeed, 
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but  a  very  small  part  of  the  belligerent  riglit  of  visit  and 
search."     In  other  words,  the  right  of  visit  being  "but  a 
very  small  part  of  a  belligerent  right,  it  may  therefore  be  exer- 
cised in  time  of  peace!     To  justify  the  exercise,  in  time  of 
peace,  of  any  part  of  a  belligerent  right,  no  matter  how  ''  very 
small "  it  may  be,  will  require  something  more  than  bare 
assertion ;  but  Mr.  Phillimore  has  given  no  authorities  what- 
ever in  support  of  this  new  and  singular  proposition.     It  is 
true  that  he  also  bases  this  right  upon  the  same  grounds  as 
the  right  to  visit  and  detain  pirates;  but  the  cases,  as  will  be 
shown  hereafter,  are  so  manifestly  diflerent  as  to  destroy  all 
analogy  of  reasoning.     Again,  he  confounds  the  right  of  visit 
with  the  right  of  approach,  which  is  admitted  by  Mr.  "Webster 
and  all  American  and  European  writers,  who  most  strenu- 
ously deny  the  right  of  visit  in  time  of  peace.     ''  This  right  of 
mitigated  visit  in  time  of  peace,"  he  says,  ''is  sometimes  deli- 
cately described  as  the  right  of  approach.     It  is  called  by  the 
French,  droit  d'enquete  du  pavilion,  as  distinguished  from  the 
droit  de  visile  ou  de  recherche;  and  it  is  said  that  this  nationality 
of  the  flag  may  be  ascertained  by  signals  and  hailing,  and 
even  when  there  is  a  suspicion  of  piracy,  all  proceedings 
beyond  the  exchange  of  hailing  and  signals,  must  be  taken 
at  the  risk  of  the  man-of-war  who  visits.     Whether  these 
limitations  be  just  or  not,  it  is  unquestionable  that  the  visit 
for  the  purpose  of  ascertaining  the  nationality  of  the  vessel, 
must  be  exercised  without  the  right  of  ^earcA,  which  is  exclu- 
sively incident  to  a  belligerent."     Mr.  Phillimore's  argument 
in  favor  of  the  right  of  visit  in  time  of  peace,  drawn  from  the 
requirement  of  international  law  that  every  vessel  must  have 
some  document  proving  her  nationality  and  identity,  is  the 
same  as  that  advanced   by  Lord  Aberdeen,  and  which   is 
referred  to  and  answered  in  the  foregoing  extracts  from  the 
ofGlcial  letter  of  Mr.  Webster.  ( Wheaton,  Mem.  Int.  Law,  pt.  2, 
ch.    2,   §  15 ;    Phillimore,    On  Int.  Law,   vol.   3,  §§  322-326 ; 
Bynkershoek,   Quaest.  Jur.  Pub.,  lib.  1,  cap.  14;  Duponceau, 
Translation,  etc.,  p.  110 ;  Kent.  Com.  on  Am.  Law,  vol.  1,  p.  153; 
Wheaton,  On  the  Right  of  Search,  pp.  153, 154 ;   The  Marianna 
Flora,  11  Wheaton  Rep.,  p.  43;  Coxe,  Brief  Examination,  etc., 
p.  26 ;  Lawrence,  On  Visitation  and  Search,  pp.  79-103 ;   The 
Louis,  2  Dodson  Rep.,  p.  210 ;   The  San  Juan  Nepomuceno, 
1  Haggard  Rep.,  p.  265.) 
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§8.  The  remark  of  Mr.  Phillimore,  that  the  objection  by 
the  United  States  to  the  right  to  visit  and  search  a  suspected 
slaver  bearing  the  American  flag,  applies  equally  to  the  sus- 
pected pirate  sailing  under  the  same  flag,  is  fully  answered 
by  the  American  government,  which  admits  the  right  to  visit 
and   search   any   vessel    "reasonably   suspected"    of  being 
engaged  in  piracy.     The  distinction  is  clearly  pointed  out  in 
President  Tyler's  special  message  of  February  27th,  1843,  as 
follows:  "The  attempt  to  justify  such  a  pretension  [i.  e.  the 
right  of  visit  for  the  purpose  of  suppressing  the  slave  trade] 
from  the  right  to  visit  and  detain  ships  upon  reasonable  sus- 
picion of  piracy,  would   deservedly  be  exposed  to  universal 
condemnation ;  since  it  would  be  an  attempt  to  convert  an 
established  rule  of  maritime  law,  incorporated  as  a  principle 
into  the  international  code  by  the  consent  of  all  nations,  into 
a  rule  and  principle  adopted  by  a  single  nation,  and  enforced 
only  by  its  assumed  authority.     To  seize  and  detain  a  ship 
upon  suspicion  of  piracy,  with  probable  cause,  and  in  good 
faith,  affords  no  just  ground  either  for  complaint  on  the  part 
of  the  nation  whose  flag  she  bears,  or  claim  of  indemnity  on 
the  part  of  the  owner.     The  universal  law  sanctions  and  the 
common  good  requires  the  existence  of  such  a  rule.     The 
right  under  such  circumstances,  not  only  to  visit  and  detain,  but  to 
search  a  ship,  is  a  perfect  right,  and  involves  neither  responsibility 
nor  indemnity.    But,  with  this  single  exception,  no  nation  has, 
in  time  of  peace,  any  authority  to  detain  the  ships  of  another 
upon  the  high  seas,  on  any  pretext  whatever,  beyond  the 
limits  of  the    territorial  jurisdiction."      The   argument  of 
President  Tyler,  it  will  be  seen,  is  founded  on  the  admitted 
fact  that  the  slave  trade,  not  being  piracy  by  the  law  of 
nations,  cannot  be  held  to  carry  with  it  the  same  liabilities 
attached  to  the  latter.    The  pirate,  as  an  enemy  of  the  human 
race,  may,  by  the  common  law  of  the  world,  be  seized  and  dis- 
posed of  by  whomsoever  taken.    Lawful  commerce  demands 
the  extinction  and  suppression  of  maritime  depredation  ;  and 
hence,  in  consideration  of  this  desirable  end.  President  Tyler 
held   that    "  to  seize  and  detain  a  ship  upon  suspicion  of 
piracy,  with  probable  cause  and  in  good  faith,"  afibrds  no 
just  ground  for  any  reclamations  in  the  premises.     If,  then, 
by  our  laws  the  slave  trade  is  placed  in  the  same  catagory 


Gh.  XXV. —  Visitation  and  Search.  603 

with  the  crime  of  piracy,  why  should  it  not  be  subject  to  the 
same  liabilities?  For  the  reason  assigned  by  President 
Tyler,  in  common  with  the  consenting  voice,  not  only  of 
American  statesmen,  but  of  distinguished  European  public- 
its,  that  such  an  admission  would  involve  the  theoretical 
right  of  any  maritime  power,  at  its  pleasure,  to  interpolate 
its  municipal  statutes  into  the  law  of  nations.  The  slave 
trade  is  not  piracy  by  the  common  law  of  the  world,  and  there- 
fore cannot  be  treated  as  piracy  on  the  high  seas,  where  the 
sanctions  of  international  law  can  alone  assert  their  right  to 
universal  recognition.  The  British  man-of-war  which  detains 
an  American  vessel  on  suspicion  of  piracy  is  acting,  accord- 
ing to  President  Tyler's  view,  within  the  scope  of  public  law; 
but  to  assert  the  same  right  as  equally  applicable  to  the  sup- 
pression of  the  slave  trade  is  to  found,  on  a  municipal  statute, 
a  claim  which  is  derivable  only  from  the  common  consent  of 
all  civilized  nations.  It  would  be  giving  an  extra-territorial 
effect  to  a  municipal  law,  and  would  be  a  recognition  of  the 
right  once  assumed  by  Great  Britain  to  impress  her  seamen 
from  American  vessels.  It  has  been  decided  by  the  courts, 
both  of  England  and  America,  that  the  slave  trade  is  not 
contrary  to  the  law  of  nations.  (Eiquelme,  .Derecho  Pub.  Int., 
lib.  1,  tit.  2,  cap.  8 ;  Phillimore,  On  Int.  Law,  vol.  3,  §§  322- 
326  ;  Lawrence,  On  Visitation  and  Search,  pp.  21,  et  seq. ;  Whea- 
ton,  Elem.  Int.  Law,  pt.  2,  ch.  2,  §  15 ;  Pistoye  et  Buverdy,  Traite 
des  Prises,  i\t.  1,  ch.  2;  The  Antelope,  10  Wheaton  Rep.,  p.  QtQ-, 
The  Diana,  1  Dodson  Rep.,  p.  95;  The  Louis,  2  Dodson 
Rep.,  p.  238.) 

§  9.  This  discussion  between  the  governments  of  Great 
Britain  and  the  United  States,  or  more  properly  speaking, 
between  Lord  Aberdeen  and  Mr.  Webster,  arose  out  of  the 
pretensions  of  British  cruisers  on  the  coast  of  Africa  to  visit 
American  vessels  suspected  of  being  engaged  in  the  slave 
trade.  ISTeither  party  would  admit  the  correctness  of  the  rule 
of  international  law  contended  for  by  the  other,  but  the 
difficulty  in  the  particular  case  was  amicably  arranged  by  an 
agreement  that  each  government  should  maintain  a  specified 
naval  force  on  the  coast  of  Africa  to  prevent  the  fraudulent 
use  of  their  respective  flags.  The  discussion,  however,  proved 
that  the  ground  taken  by  the  United  States  was  sustained  by 
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reason  and  the  weight  of  authority.  Such  was  the  position 
of  this  question  until  1858,  when  the  operations  of  British 
cruisers  in  visiting  American  vessels,  in  the  gulf  of  Mexico, 
suspected  of  being  engaged  in  the  slave  trade,  brought  about 
a  direct  issue  between  the  two  governments.  The  United 
States  regarded  such  visits  as  a  violation  of  their  flags,  and 
protested  against  the  acts  of  these  cruisers.  Before  acting 
upon  this  direct  issue  the  British  ministry  referred  the  ques- 
tion to  the  law  officers  of  the  crown,  and  the  answer  to  this 
reference  was,  as  predicted  by  Mr.  Webster  and  Mr.  Wheaton, 
that  no  authority  could  be  found  to  support  the  pretentions 
of  Lord  Aberdeen ;  and  the  right  of  visit  in  time  of  peace, 
as  distinguished  from  the  belligerent  right  of  visitation  and 
search,  was  then  distinctly  and  unequivocally  disavowed  by 
the  British  government.  The  Earl  of  Malmesbury,  minister 
of  foreign  affairs,  announced  in  the  house  of  lords,  on  the 
26th  of  July,  1858,  that,  on  receiving  the  unanimous  opinion 
of  the  law  officers  of  the  crown,  "her  majesty's  government 
at  once  acted,  and  we  frankly  confessed  that  we  had  no  legal 
claim  to  the  right  of  visit  and  of  search  which  has  hitherto 
been  assumed.  Her  majesty's  government  have  therefore 
abandoned  both  these  claims."  Lord  Lyndhurst,  on  the 
same  occasion,  in  answer  to  the  charge  that  the  government 
had  surrendered  a  most  valuable  and  important  right,  said, 
"we  have  surrendered  no  right  at  all;  for,  in  point  of  fact,  no 
such  right  as  that  contended  for  has  ever  existed.  We  have,  my 
lords,  abandoned  that  assumption  of  right,  and,  in  doing  so, 
I  think  that  we  have  acted  justly,  prudently,  and  wisely." 
After  quoting  several  authorities,  he  continues,  "your  lord- 
ship will  perceive  that  both  on  this  side  of  the  water,  and  in 
America,  the  highest  authorities  on  the  subject  have  pro- 
nounced against  any  such  supposed  right.  For  myself,  I 
may  say  I  have  never  been  able  to  discover  any  principle  of 
law  or  of  reason  upon  which  such  a  right  could  rest."  *  *  * 
Again,  "I  will  refer  now  only  to  the  principle  on  which  the 
question  itself  rests.  What  is  the  rule  in  respect  to  the  high 
seas,  and  to  the  navigation  on  the  high  seas  ?  All  nations 
are  equal  on  the  high  seas.  Whether  they  be  the  most 
powerful  or  the  weakest,  their  vessels  on  the  high  seas  are 
placed   upon  a  perfect  footing  of  equality.     What  is  the 
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position  of  a  mercliant  ship  upon  the  high  seas  ?  Why,  it  is 
part  of  the  dominion  of  the  country  to  which  it  belongs. 
What  right  has  one  nation,  then,  to  interfere  with  another 
when  their  rights  on  the  high  seas  are  coequal  ?  What  right 
has  one  nation  to  interrupt  or  to  interfere  with  the  navigation 
of  another  nation  ?  Why,  the  principle  is  so  clear  and  so 
distinct  that  it  will  not  admit  of  the  smallest  doubt."  *  *  * 
"Having  stated  this  principle,  the  next  question  which  arises 
is  this:  How  are  those  difficulties  to  be  met  which  arise  out 
of  frauds  practised  on  the  high  seas  ?  It  may  be  said  that 
the  flag  of  America  may  be  assumed  by  another  power  to 
cover  the  basest  of  purposes.  But  how  can  that  affect  the 
right  ?  How  can  the  conduct  of  a  third  power  affect  any 
right  existing  on  the  part  of  the  United  States?  I^y  our 
treaty  iviih  Spain  we  have,  no  doubt,  the  right  to  visit  and  search 
Spanish  vessels  ivith  the  view  to  the  suppression  of  the  slave  trade. 
But  how  can  the  treaty  between  Spain  and  us  affect  the 
rights  of  America?  Why,  common  reason  is  decisive  on 
the  subject.  Well,  but  what  other  course  can  we  take?  I 
say  that  the  course  is  quite  clear  and  plain.  If  one  of  our 
cruisers  see  a  vessel  with  the  American  flag,  and  has  reason 
to  believe  it  is  assumed,  he  must  examine  and  inquire  into 
the  facts  as  well  as  he  can.  If  he  ascertains,  to  the  best  of 
his  judgment,  that  the  vessel  has  no  right  to  use  the  Ameri- 
can flag,  he  may  certainly  visit  and  examine  her  papers,  and 
if  he  finds  his  suspicions  correct,  he  may  deal  with  the  vessel 
in  a  manner  justified  by  the  particular  relation  existing 
between  England  and  that  country  to  which  the  vessel 
belongs.  America,  in  such  a  case,  would  have  no  right  to 
interfere.  The  matter  would  simply  be  one  between  an 
English  cruiser  and  the  particular  vessel  seized.  But,  on 
the  other  hand,  if  it  should  turn  out  that  the  vessel  after  all 
was  an  American  one,  that  was  perfectly  justified  in  using 
the  flag  suspected,  our  situation  is  this,  that  we  should  imme- 
diately apologize  for  the  act  that  was  committed,  and  make 
the  most  ample  reparation  for  the  injury  that  was  committed." 
The  foregoing  remarks  of  Lord  Lj^ndhurst  were  adopted  by 
the  British  minister  of  foreign  affairs  as  expressive  of  the 
opinions  of  his  government.  {Lawrence,  On  Visitation  and 
Search,  pp-  181,  et  seq. ;  Monthly  Law  Reporter,  vol.  21,  p. 
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265;  London  Times,  July  27th,  1858;  Revue  des  Deux  Mondes, 
July  1st,  1858.) 

§  10.  Although  it  is  universally  conceded  that  the  vessels 
of  one  state  cannot  search  the  duly  documented  vessel  of 
another  state,  in  time  of  peace,  and  although  the  right  of 
visitation,  if  it  exists  at  all,  (and  since  its  recent  renounce- 
ment by  Great  Britain,  probably  no  respectable  power  will 
claim  that  it  does  exist,  except  in  cases  of  piracy,)  must  be 
limited,  in  time  of  peace,  to  the  sole  purpose  of  ascertaining 
the  national  character  of  a  suspected  vessel,  it  is,  neverthe- 
less, the  incontestable  right  of  the  lawfully  commissioned 
cruisers  of  every  belligerent,  in  time  of  war,  to  visit  and 
search,  on  the  high  seas,  the  merchant  ships  of  every  nation, 
whatever  may  be  their  character,  cargoes,  or  destination. 
This  right  of  visitation  and  search,  in  time  of  war,  springs 
directly  from  the  right  of  maritime  capture  ;  for  without  the 
former  we  must  abandon  the  latter,  or  so  extend  it  as  to 
authorize  the  indiscriminate  seizure  of  all  merchant  vessels 
that  may  be  found  upon  the  ocean ;  until  they  are  visited 
and  searched,  it  would  be  impossible  to  know  whether  or 
not  they  are  liable  to  capture,  either  from  the  ownership  of 
the  vessel,  the  nature  of  the  cargo,  or  the  character  of  the 
voyage.  It  will  be  shown  hereafter,  that  while  nearly  all  are 
agreed  as  to  the  general  right  of  visitation  and  search,  there 
is  great  diversity  of  opinion  with  respect  to  the  circumstances 
under  which  a  neutral  vessel  is  liable  to  search,  and  with 
respect  to  the  character  and  extent  of  the  search  which  the  bel- 
ligerent is  authorized  to  make.  {Kent,  Com.  on  Am.  Law,  vol. 
1,  p.  153 ;  Duer,  On  Insurance,  vol.  1,  p.  725 ;  Wildman,  Int.  Law^ 
vol.  2,  p.  119;  Phillimore,  On  Int.  Law,  vol.  3,  §  325;  Wheaton, 
Elem.  Int.  Law,  pt.  4,  ch.  3,  §  29 ;  Vattel,  Droit  des  Gens,  liv. 
8,  ch.  7,  §  114 ;  Bynkershoek,  Quaest.  Jur.  Puh.,  lib.  1,  cap.  14; 
Martens,  Precis  du  Droit  des  Gens,  §§  317,  321 ;  Gatliani,  dei 
Doveri  de  P.  Neu.,  p.  458;  Lamjyredi,  Del  Commercio  de  Popoli 
Neu.,  p.  185  ;  Kcilher,  Droit  des  Gens,  Mod.,  §  293 ;  Hubner, 
Saisie  des  Batimens  Neutres,  tome  1,  pt.  2,  p.  227  ;  Azuni,  Droit 
Maritime,  tome  2,  ch.  3,  §  4;  The  Antelope,  10  Wheaton  Eep., 
p.  QQ ;  The  Anna  Maria,  2  Wheaton  Rep.,  p.  327 ;  Manning, 
Law  of  Nations,  pp.  350,  et  seq. ;  Teiens,  Considerations  sur  les 
Droits,  etc.,  sec.  5,  p.  134;  Ortolan,  Diplomaiie  de  la  Mer,  tome 
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2,  ch.  7 ;  Garden,  JDe  Biplomatie,  liv.  7,  §  12  ;  Pistoye  etDuverdy^ 
Traite  des  Prises,  tit.  5,  cb.  1 ;  Bello,  Derecho  Iniernacional,  pt. 
2,  cap.  8,  §  10 ;  Heffter,  Droit  International,  §  168 ;  Piquelme, 
Derecho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  16 ;  Hautefeuille,  des  Nations 
Neutres,  tit.  11,  cb.  1 ;  De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3, 
§15.) 

§  11.  Sir  William  Scott,  in  tbe  case  of  The  Maria,  said, 
tbat  to  visit  and  searcb  mercbant  vessels  on  tbe  bigb  seas, 
whatever  may  be  tbe  sbips,  tbe  cargoes,  or  tbe  destinations, 
is  tbe  indubitable  rigbt  of  tbe  lawfully  commissioned  cruisers 
of  a  belligerent  nation,  because,  until  tbey  are  visited  and 
searched,  it  is  impossible  to  know  the  character  of  a  vessel 
or  its  destination.  "This  rigbt,"  he  says,  "is  so  clear  in 
principle,  tbat  no  man  can  deny  it  who  admits  tbe  right  of 
maritime  capture ;  because,  if  you  are  not  at  liberty  to  ascertain 
by  sufficient  inquiry  whether  there  is  property  that  can  legally 
be  captured,  it  is  impossible  to  capture.  *  *  *  Tbe  right  is 
equally  clear  in  practice,  for  practice  is  uniform  and  univer- 
sal on  the  subject.  Tbe  many  European  treaties  which  refer 
to  this  right,  refer  to  it  as  preexisting,  and  merely  regulate 
the  exercise  of  it.  All  writers  upon  the  law  of  nations  unani- 
mously acknowledge  it,  without  the  exception  of  even  Hubner 
himself,  the  great  champion  of  neutral  privileges."  [Kent, 
Com.  on  Am.  Law,  vol.  1,  p.  154;  Wheaion,  Mem.  lit.  Daw, 
pt.  4,  ch.  3,  §  29;  The  Maria,  1  Eob.  Rep.,  p.  360;  The  Louis, 
2  Dod.  Rep.,  p.  245 ;  Pello,  Derecho  Inter nacional,  pt.  2,  cap. 
8,  §  10.) 

§  12.  Tbe  same  view  of  this  question  is  taken  in  the  Uni- 
ted States.  Chancellor  Kent  says,  that  the  belligerent  right 
of  visitation  and  searcb  is  now  "  considered  incontrovertible ;" 
and  after  giving  a  summary  of  tbe  opinion  of  the  English 
high  court  of  admiralty  in  the  case  of  The  Maria,  be  adds, 
tbe  doctrine  of  the  English  admirality  "  has  been  recognized, 
in  its  fullest  extent,  by  tbe  courts  of  justice  in  this  country," 
(tbe  United  States.)  The  opinion  of  Mr.  Wheaton  is  equally 
decided.  "  The  right  of  visitation  and  search,"  be  says,  "  of 
neutral  vessels  at  sea,  is  a  belligerent  right,  essential  to  the 
exercise  of  the  right  of  capturing  enemy's  property,  contra- 
band of  war,  and  vessels  committing  a  breach  of  blockade. 
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*  *  Indeed,  it  seems  that  the  practice  of  maritime  captures 
could  not  exist  without  it.  Accordingly  the  text-writers 
generally  concur  in  recognizing  the  existence  of  this  right." 
Chief  Justice  Marshall,  in  the  case  of  The  Anna  Maria,  said 
that  "  the  right  to  visit  and  detain  for  search  is  a  belligerent 
right  which  cannot  be  drawn  into  question."  I^otwithstand- 
ing  that  the  ship's  papers  in  this  case  were  perfectly  satisfac- 
tory, the  supreme  court  held  that  the  right  to  search  the  ship 
in  order  to  examine  fully  as  to  the  character  of  her  trade, 
was  a  complete  right.  The  same  court,  in  other  cases,  have 
fully  sustained  Sir  William  Scott's  opinion  with  respect  to 
the  extent  of  search  authorized  by  the  rules  of  international 
law.  (Kent,  Com.  on  Am.  Law,  vol.  1,  p.  154;  Wheaton, 
Elem.  Int.  Law,  pt.  4,  ch.  3,  §  29  ;  Webster,  Dip.  and  Off. 
Papers,  p.  164;  Webster,  The  Works  of,  vol.  6,  pp.  339,  et  seq. ; 
The  Anna  Maria,  2  Wheaton  Eep.,  p.  327 ;  The  Mariana 
Flora,  11  Wheaton  Rep.,  p.  42 ;  The  Nereide,  9  Cranch  Rep., 
p.  427-453.) 

§  13.  The  continental  publicists  admit  the  general  right 
of  visitation  and  search,  as  a  belligerent  right  authorized  by 
the  rules  ot  international  law,  but  they  would  restrict  its  exer- 
cise within  very  narrow  limits.  Hubner  thinks  it  should  be 
limited  to  the  examination  of  the  papers  on  board,  in  order 
to  ascertain  the  neutrality  of  the  vessel.  Rayneval  says  that 
it  should  be  limited  to  the  coasts  of  the  belligerents,  and  ought 
not  to  be  exercised  upon  the  high  seas,  any  further  than 
may  be  necessary  to  ascertain  the  actual  neutrality  of  the 
vessel  visited,  because,  he  says,  a  neutral  vessel  on  the  high 
seas  has  no  other  duty  to  perform  toward  a  belligerent  than 
that  of  showing  that  she  does  not  belong  to  the  enemy,  and 
that  she  is  not  sailing  under  a  false  flag;  any  further  exami- 
nation he  deems  an  act  of  hostility.  Hautefeuille  considers 
that  the  right  of  visit  may  be  exercised  wherever  acts  of  hos- 
tility are  permitted ;  that  is,  in  the  territorial  seas  of  the  bel- 
ligerents, and  upon  the  ocean,  but  not  in  neutral  waters. 
Moreover,  that  its  object  is  not  merely  to  ascertain  the  charac- 
ter of  the  vessel,  whether  it  be  enemy  or  neutral,  but  also,  if 
the  latter,  to  ascertain  whether  it  is  not  violating  neutral 
duty,  and  thereby  rendering  itself  subject  to  capture.     He, 
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however,  limits  the  exaraiuation  to  the  papers  produced,  and 
will  permit  no  further  investigation  where  the  visiting  officer 
doubts,  or  pretends  to  doubt,  their  genuineness  or  the  truth 
of  their  statements.  To  search  for  other  papers,  to  interro- 
gate the  captain  and  crew,  or  to  investigate  the  character  of 
the  cargo,  he  deems  an  abuse  of  the  right  of  visit, — acts 
entirely  unauthorized,  and  which  neutrals  may  and  ought  to 
resist  with  force.  Lampredi,  Azuni,  and  Ortolan,  are  of  the 
opinion  that  the  visit  cannot  proceed  beyond  the  examina- 
tion of  the  papers,  except  where  there  is  suspicion  of  fraud. 
Martens  and  Masse,  though  in  some  respects  differing  in 
their  views,  limit  the  right  of  search  to  the  single  case  where 
the  papers  are  incomplete  or  irregular.  {Hautefeuille,  Des 
Nations  Neutres,  tit.  12;  Bai/neval,  Dc  la  Liberie  des  Mers,  tome 

1,  chs.  16-28 ;  Hubner,  De  la  Saisie  de  Baiimens,  tome  1,  pt. 

2,  ch.  3;  Ortolan^  Dip.  de  la  Mer,  liv.  3,  ch.  7;  Masse,  Droit 
Commercial,  liv.  2,  tit.  2,  ch.  2  ;  Marteris,  Essay  sur  les  Arma- 
ieurs,  ch.  2;  Azuni,  Droit  Maritime,  ch.  3,  art.  4;  Lampredi, 
Commerce  des  Neutres,  §  12 ;  De  Cussy,  Droit  Maritime,  liv.  1, 
tit.  3,  §  15.) 

§  14.  The  exercise  of  this  right,  within  its  true  limits,  what- 
ever they  may  be,  implies  the  right  of  using  lawful  force,  if 
necessary,  in  its  execution,  the  same  as  in  the  execution  of  a 
civil  process  on  land.  The  right  of  search  on  the  one  side, 
implies  the  duty  of  submission  on  the  other;  and  as  the  belli- 
gerent may  lawfully  apply  his  force  to  the  neutral  property, 
for  the  purpose  of  ascertaining  its  character  and  destination, 
it  necessarily  follows  that  the  neutral  may  not  lawfully  resist 
the  lawful  exercise  of  the  right  of  search.  This  duty  of  the 
neutral,  says  Sir  William  Scott,  is  founded  on  the  soundest 
maxims  of  justice  and  humanity.  There  are  no  conflicting 
rights  between  nations  at  peace,  and  the  right  of  search  in 
the  belligerent  necessarily  denies  the  right  of  resistance  in 
the  neutral.  Any  attempt,  therefore,  on  the  part  of  the  neu- 
tral vessel,  its  owner,  officers,  or  crew,  to  resist  the  lawful 
search  of  a  duly  commissioned  cruiser  of  a  belligerent  power, 
is  a  violation  of  a  duty  imposed  by  the  laws  of  war,  and  incurs 
a  penalty  proportioned  to  the  nature  of  the  offense.  {Whea- 
ton,  JElem.  Lit.  Law,  pt.  4,  ch.  3,  §  29;  Kent,  Com.  on  Am.  Law, 
vol.  1,  p.  154 ;  Ortolan,  Diplomatie  de  la  Mer,  tome  2,  ch.  7 ; 
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The  Maria,  1  Rob.  Eep.,  p.  340 ;  The  Eleanor,  2  Wheat.  Rep., 
p.  345 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  8,  §  10  ;  Heffier, 
Droit  International,  §  171 ;  Biquelme,  Derecho  Pub.  Int.,  lib.  1, 
tit.  2,  cap.  14 ;  Hautefeuille,  Des  Nations  Neutres,  tit.  11,  cb.  2.) 

§  15.  But,  although  it  is  the  duty  of  the  neutral  to  submit 
to  the  lawful  search  of  the  belligereut,  and  to  all  acts  that  are 
necessary  to  accomplish  that  object,  it  by  no  means  follows 
that  the  belligerent  is  subject  to  no  restraints  in  the  exercise 
of  this  right.  It  is  not  sufficient  that  the  right  is  lawful,  it 
must  be  exercised  in  a  lawful  manner.  The  right  is  limited 
to  such  acts  as  are  necessary  to  a  thorough  examination  into 
the  real  character  of  the  vessel,  her  cargo,  and  voyage,  and 
all  acts  that  transcend  the  limits  of  this  necessity  are  unlaw- 
ful. For  any  improper  detention  of  the  vessel,  or  any  unne- 
cessary, and  therefore  unlawful,  violence  to  the  master  or 
crew,  the  belligerent  court  of  admiralty  is  pretty  certain  to 
award  full  compensation  in  damages;  and  if  this  should  be 
denied  to  the  neutral,  his  own  government  may  demand  and 
enforce  the  redress  of  his  wrongs.  "Whatever,"  says  Philli- 
more,  "may  be  the  injury  that  casually  results  to  an  indivi- 
dual from  the  act  of  another,  while  pursuing  the  reasonable 
exercise  of  an  established  right,  it  is  his  misfortune.  The  law 
pronounces  it  damnum  absque  injuria,  and  the  individual  from 
whose  act  it  proceeds  is  liable  neither  at  law,  nor  in  the  forum 
of  conscience.  The  principal  right  necessarily  carries  with 
it,  also,  all  the  means  essential  to  its  exercise.  A  vessel  must 
be  pursued,  in  order  to  be  detained  for  examination.  And 
if,  in  the  pursuit,  she  has  been  in  any  way  injured,  (e.  g.,  dis- 
masted, upset,  stranded,  or  even  run  on  shore  and  lost,)  it 
would  be  an  unfortunate  case,  but  the  pursuing  vessel  would 
be  acquitted."  The  usual  mode,  adopted  by  most  of  the 
maritime  powers  of  Europe,  of  summoning  a  neutral  to 
undergo  visitation,  is  the  firing  of  a  cannon  on  the  part  of 
the  belligerent.  This  is  called  by  the  French  semonce,  coup 
d assurance,  and  by  the  English,  affirming  gun.  It  is,  undoubt- 
edly, the  duty  of  the  neutral  to  obey  such  a  summons,  but 
there  is  no  positive  obligation  on  the  belligerent  to  fire  such 
an  affirming  gun,  for  its  use  is  by  no  means  universal.  More, 
over,  any  other  method,  as  hailing  by  signals,  etc.,  of  sum- 
moning a  neutral  to   submit  to  an  examination,  may  be 
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equally  as  effective  and  binding  as  the  affirmative  gun,  if  the 
summons  is  actually  communicated  to,  and  understood  by, 
the  neutral.  The  means  used  are  not  essential,  but  the  fact 
of  a  summons  actually  communicated,  is  necessary  to  acquit 
the  visiting  vessels  of  all  damages,  which  may  result  to  the 
neutral  disobeying  it.  (Ortolan,  Diplomatie  de  la  Her,  tome  2, 
ch.  7;  Duer,  On  Insurance,  vol.  1,  pp.  727,  728;  Kent,  Com. 
on  Am,  Law,  vol.  1,  p.  156;  Phillimore,  On  Int.  Laiv,  vol.  3, 
§§331-333;  Heffter,  Droit  International,  §169;  Hautefeuille, 
Des  Nations  Neutres,  tit.  11,  ch.  2 ;  The  Eleayior,  2  Wheaton 
Eep.,  p.  358 ;  The  Anna  Maria,  2  Wheat.  Hep.,  p.  327 ;  The 
Jeune  Eugenie,  2  Mason  Rep.,  p.  439 :  The  Mariana  Flora,  11 
Wheat.  Rep.,  pp.  48-56 ;  The  Nereide,  9  Cranch.  Rep.,  p.  392 ; 
Bello,  Derecho  Internacional,  pt.  2,  cap.  8,  §  10 ;  Biquelme,  Dere- 
cho  Pub.  Int.,  lib.  1,  tit.  2,  cap.  7.) 

§  16.  The  penalty  for  the  violent  contravention  of  this 
right,  is  the  confiscation  of  the  property  so  withheld  from 
visitation  and  search.  "For  the  proof  of  this,"  says  Sir 
Wm.  Scott,  "I  need  only  refer  to  Vattel,  one  of  the  most 
correct,  and  certainly  not  the  least  indulgent  of  modern  pro- 
fessors of  public  law."  He  then  quotes  §  114,  ch.  7,  liv.  3,  of 
Vattel,  Droit  des  Gens,  and  continues:  "Vattel  is  here  to  be 
considered  not  as  a  lawyer  delivering  an  opinion,  but  as  a 
witness  asserting  a  fact — the  fact  that  such  is  the  existing 
practice  of  modern  Europe."  After  referring  to  other  autho- 
rities, he  closes  his  remarks  on  this  point  with  the  following 
emphatic  declaration  :  "  I  stand  with  confidence  upon  all 
principles  of  reason — upon  the  distinct  authority  of  Vattel, 
—  upon  the  institutes  of  other  great  maritime  countries,  as 
well  as  those  of  our  own  country,  when  I  venture  to  lay  it 
down,  that  by  the  law  of  nations,  as  now  understood,  a  delibe- 
rate and  continued  resistance  to  search,  on  the  part  of  a 
neutral  vessel,  to  a  lawful  cruiser,  is  followed  by  the  legal 
consequence  of  confiscation."  This  penalty  is  not  averted 
by  the  orders  of  the  neutral  sovereign  to  resist  the  visitation 
and  search  of  the  belligerent  cruiser.  "  The  law  of  nations," 
says  Duer,  ''  does  not  permit  the  sovereign  power  of  a  neu- 
tral state  to  interpose  its  authority  for  such  a  purpose,  so  as 
to  vary  the  legal  rights  of  the  belligerent.  *  *  *  Hence, 
the  obedience  of  the  neutral  subject  to  the  unlawful  orders  of 
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his  government,  so  far  from  justifying  his  conduct,  will 
impress  him  with  the  character  of  an  enemy."  The  resist- 
ance of  the  neutral  cannot,  therefore,  be  protected  by  any 
orders  or  instructions  from  its  own  government,  but  the 
act  must  be  judged  of  according  to  its  own  character.  ( Wild- 
mon,  Int.  Laio,  vol.  2,  pp.  122,  et  seq. ;  Diier,  On  Insurance, 
vol.  1,  pp.  728,  729 ;  The  Maria,  1  Rob.  Eep.,  p.  361 ;  The 
Elsahe,  4  Rob.  Rep.,  p.  408 ;  Biquelme,  Derecho  Pub.  Int.,  lib. 
1,  tit.  2,  cap.  14  ;  Ortolan,  Diplomatie  de  la  31er,  tome  2,  ch.  7.) 

§  17.  Nor,  according  to  the  opinion  of  Sir  Wm.  Scott,  can 
the  interposition  of  the  authority  of  the  neutral  sovereign, 
by  the  presence  of  an  armed  convoy,  deprive  the  lawfully 
commissioned  cruiser  of  the  legal  right  of  visitation  and 
search.  His  language  on  this  point  is  very  clear  and  decided. 
"  Two  sovereigns,"  he  says,  ''may  unquestionably  agree,  if 
they  think  fit,  as  in  some  late  instances  they  have  agreed,  by 
special  covenant,  that  in  the  presence  of  one  of  their  armed 
ships  along  with  their  merchant  ships,  shall  be  mutually 
understood  to  imply  that  nothing  is  to  be  found  in  that  con- 
voy of  merchant  ships  inconsistent  with  amity  or  neutrality ; 
and  if  they  consent  to  accept  this  pledge,  no  third  party  has  a 
right  to  quarrel  with  it,  any  more  than  any  pledge  which  they 
may  agree  mutually  to  accept.  But  surely  no  sovereign  can 
legally  compel  the  acceptance  of  such  a  security  by  mere 
force.  The  only  security  known  to  the  law^  of  nations  upon 
this  subject,  independently  of  all  special  covenant,  is  the 
right  of  personal  visitation  and  search,  to  be  exercised  by 
those  who  have  the  interest  in  making  it."  (  Wheaton,  Elem. 
Int.  Law,  pt.  4,  ch.  3,  §  29;  Riquelme,  Derecho  Pub.  Int.,  lib. 
1,  tit.  2,  cap.  14  ;  Hautefeuille,  Des  Nations  Neutres,^  tit.  11,  ch. 
3 ;  De  Cussy,  Droit  Maritime,  liv.  2,  ch.  22 ;  Bello,  Derecho 
Internacional,  pt.  2,  cap.  8,  §  10 ;  Duer,  On  Insurance,  vol.  1,  p. 
729 ;  Manning,  Law  of  Nations,  p.  369  ;  Phillimore,  On  Int.  Law, 
vol.  3,  §  338 ;  Wildmaji,  Int.  Law,  vol.  2,  p.  124 ;  The  Maria, 
1  Rob.  Rep.,  p.  340.) 

§  18.  This  question  leads  to  an  examination  of  the  powers, 
duties,  and  exemptions  of  public  armed  vessels  on  the  high 
seas.  The  belligerent  right  of  visitation  and  search,  what- 
ever its  extent  or  limitation,  is  undoubtedly  confined  exclu- 
sively to  private  merchant  vessels,  and  does  not  apply  to  ships 
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of  war.  The  immunity  of  such  vessels  on  the  high  seas, 
from  the  exercise  of  any  right  of  visitation  and  search,  or  of 
any  other  belligerent  right,  has  been  uniformly  asserted  and 
conceded.  ''A  contrary  doctrine,"  says  Kent,  "is  not  to  be 
found  in  any  jurist  or  writer  on  the  law  of  nations,  or  admit- 
ted in  any  treaty,  and  every  act  to  the  contrary  has  been 
promptly  met  and  condemned."  "-  A  public  vessel,"  says 
Wheaton,  "belonging  to  an  independent  sovereign,  is 
exempt  from  every  species  of  visitation  and  search,  even 
within  the  territorial  jurisdiction  of  another  state;  a  fortiori, 
must  it  be  exempt  from  the  exercise  of  belligerent  rights  on 
the  ocean,  which  belong  exclusively  to  no  one  nation." 
[Kent,  Com,  on  Am.  Law,  vol.  1,  p.  157 ;  Wheaton,  JElem.  Int. 
Law.  pt.  4,  ch.  3,  §  18 ;  Vatiel,  Droit  des  Gens,  liv.  1,  ch.  19, 
§  216 ;  liv.  2,  ch.  7,  §  80 ;  Groiius,  de  Jur,  Bel,  ac  Pac,  lib.  2, 
cap.  3,  §  13 ;  JRuiherforih,  Instiiitie,  b.  2,  ch.  9,  §§-8,  19 ;  Fhilli- 
more.  On  Int.  Laiv,  vol.  3,  §  334 ;  Manning,  Law  of  Nations, 
pp.  370,  et  seq. ;  Ortolan,  Diplomatie  de  la  Mer,  tome  2,  ch.  7 ; 
Bello,  Derecho  Internacional,  pt.  2,  cap.  8,  §  10 ;  Hautefeuille, 
Des  Nations  Neutres,  tit.  11,  ch.  5.) 

§  19.  One  of  the  most  common,  as  well  as  one  of  the  most 
important  duties  of  public  ships  of  war,  is  the  convoy  or  pro- 
tection of  merchant  vessels  on  the  high  seas.  Can  such  con- 
voying ships  exempt  the  merchant  vessels,  under  their  pro- 
tection, from  the  exercise  of  the  right  of  visitation  and  search, 
from  which  they  themselves  are  exempt?  If  so,  may  neutral 
vessels  place  themselves  under  such  protection,  and  lawfully 
resist  any  attempt  on  the  part  of  belligerant  cruisers,  to  sub- 
ject them  to  such  visitation  and  search?  In  other  words,  is 
the  opinion  of  Sir  William  Scott,  before  reterred  to,  a  true 
exposition  of  the  law  of  nations  on  this  subject?  If  private 
merchant  vessels,  so  convoyed,  are  exempt  from  visitation 
and  search,  there  can  be  no  doubt  that  no  resistance  on  their 
part  to  an  attempt  to  visit  or  search  them,  can  draw  after  it 
any  penalty;  for  in  doing  so,  they  violate  no  duty.  This 
question  is  properly  divided  into  two  parts :  First,  the  case  of 
convoy,  by  ships  of  war,  of  private  vessels  of  the  same  state; 
and  second,  the  case  of  convoy  of  merchant  vessels  of  other 
neutral  states.  The  discussions  ofpublicists  has  been  mainly 
confined   to   the  first  class  of  cases,  although  some  have 
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claimed  that  the  convoying  ship  extends  its  own  exemption 
to  all  neutral  merchant  vessels  under  its  protection.  Before 
examining  into  this  distinction,  we  will  give  a  brief  summary 
of  the  various  treaties  on  the  subject  of  convoy,  and  the  opin- 
ions of  text- writers.  [Hcmiefeuille,  Des  Nations  Neidres,  tit.  11, 
ch.  3 ;  Ortolan,  Diplomatie  de  la  Mer,  liv.  3,  ch.  7 ;  Masse, 
Droit  Commercial,  liv.  2,  ch.  2  ;  Heffter,  Droit  Interrmtional, 
§  170;  Jouffroy,  Droit  Maritime,-^.  2;  Nau,  Volkerrecht,  §§169, 
et  seq. ;  Jacobsen,  Seerecht,  etc.,  p.  140 ;  Maiming,  Law  of 
Nations,  p.  355;  De  Cussy,  Droit  Maritime,  liv.  2,  ch.  22; 
Poehls,  Seerecht,  p.  532.) 

§  20.  Whatever  may  have  been  the  ancient  pi'actice  with 
respect  to  the  effect  of  neutral  convoy  on  the  exercise  of  the 
belligerent  right  of  visitation  and  search,  it  was  not  till  near 
the  middle  of  the  seventeenth  century  that  the  question 
assumed  any  considerable  importance.  In  the  war  of  1653, 
between  England  and  Holland,  Queen  Christina,  of  Sweden, 
directed  her  merchant  vessels  to  take  all  possible  advantage 
of  the  convoy  of  her  ships  of  war,  and  ordered  such  convoy- 
ing ships  to  resist,  even  by  force,  every  attempt  on  the  part 
of  the  belligerents  to  visit  the  merchant  vessels  placed  under 
their  protection.  This  ordinance,  however,  was  never  execu- 
ted, and  the  war  was  terminated  soou  after  its  publication. 
In  the  succeeding  war,  between  England  and  Spain,  Holland, 
now  a  neutral,  claimed  the  exemption  of  her  merchant  ships 
under  convoy,  and  an  English  squadron  was  obliged  to  con- 
tent itself  with  the  word  of  DeRuyter,  that  the  vessel  under 
his  convoy  carried  nothing  belonging  to  the  king  of  Spain. 
England,  however,  refused  to  acknowledge  any  such  right  of 
exemption,  and  Holland  herself,  whenever  a  belligerent, 
always  attempted  to  visit  merchant  vessels,  under  neutral 
convoy.  Even  when  a  neutral,  she  admitted  the  duty  of  the 
convoying  ships  to  exhibit  the  papers  of  the  merchant  ves- 
sel under  its  escort,  and,  if  found  to  be  irregular,  the  right  of 
the  belligerent  cruiser  to  visit  the  suspected  vessel,  and  even 
to  seize  and  conduct  it  into  port  for  triah  N"evertheless,  she 
applauded  the  conduct  of  Captain  Deval,  in  1762,  and  of 
Admiral  De  Byland,  in  1780,  in  forcibly  resisting  the  attempt 
of  English  men-of-war  to  visit  merchant  vessels  under  their 
convoy.     liirone  of  the  treaties  of  1780,  alluded  to  this  ques- 
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tion,  but  the  resistance  of  the  Swedish  vessel-of-war,  The 
Wasa,  in  1781,  of  an  attempt  of  an  English  cruiser  to  visit  a 
merchant  vessel  under  convoy,  revived  the  discussion,  and 
the  right  of  exemption  was  stipulated  in  a  number  of  treaties, 
made  soon  after  by  Russia  and  Sweden,  with  other  powers, 
and  especially  in  the  convention  of  armed  neutrality,  signed 
December  4-16th,  1800.  But  in  the  convention  of  June  17th, 
1801,  Russia  herself  conceded  the  belligerent  right  of  ships 
of  war  to  visit  merchant  vessels  under  neutral  convoy.  This 
convention  was  annulled  in  1807.  Since  the  peace  of  1815, 
European  treaties  have  generally,  except  where  England  was 
a  party,  stipulated  for  the  exemption  of  merchant  vessels, 
under  the  convoy  of  public  ships  of  the  same  state.  The 
treaties  which  the  United  States  have  made  with  foreign 
powers,  both  before  and  since  that  period,  have  generally 
provided  that  in  case  of  convoy,  the  declaration  of  the  com- 
mander of  the  convoy,  that  the  vessels  under  his  protection 
belong  to  the  nation  whose  flag  he  carries,  and  when  bound 
to  an  enemy's  port,  that  they  have  no  contraband  goods  on 
board,  shall  be  sufficient.  Such  are  the  stipulations  contained 
in  the  treaty  with  Sweden,  of  April  3d,  1783,  with  France,  of 
September  30th,  1800;  with  Columbia,  made  October  3d, 
1824  ;  with  Brazil,  made  December  12th,  1828 ;  with  Mexico, 
made  April  5th,  1831;  with  Chile,  made  May  16th,  1832; 
with  Peru-Bolivia,  made  l!^ovember  13th,  1836 ;  with  Vene- 
zuela, made  January  20th,  1836,  etc.  It  is  worthy  of  remark, 
that  the  orders  and  decrees  of  the  belligerents  in  the  Cri- 
mean war,  were  silent  as  to  convoy;  nor  was  it  alluded  to  in 
the  declaration  of  the  Paris  conference,  April  16th,  1856. 
(Hauiefeuille,  JDes  Nations  Neutres,  liv.  1,  tit.  2,  ch.  14;  Heff- 
ier,  Droit  International,  §  170 ;  Wheaion,  Elem.Int.  Laiu,  pt.  4, 
ch.  3,  §  29  ;  U.  S.  Statutes  at  Large,  vol.  8,  pp.  188,  316,  395, 
420,438,478,493.) 

§21.  Recent  continental  publicists,  have  generally  con- 
tended that  neutral  coiivoy  exempts  the  convoyed  vessel  from 
visitation  and  search.  Some  have  stated  this  proposition 
in  general  terms,  while  others  limit  it  to  merchant  vessels 
convoyed  by  ships  of  war  of  their  own  nation,  and  put  it  on 
the  ground  that  the  declaration  of  the  commander  is  suffici- 
ent as  to  the  character  and  cargoes  of  the  vessels  of  his  own 
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country  under  his  escort  and  protection.  Such  are  the  gene- 
ral views  of  Martens,  Rayneval,  Kliiber,  HeiFter,  Masse,  and 
Ortolan.  Rayneval,  however,  is  of  the  opinion  that  if  the 
belligerent  vessel  should  inform  the  convoying  commander 
that  he  has  evidence  that  one  or  more  of  the  vessels  under 
his  escort  are  liable  to  capture  for  being  really  enemy's  ves- 
sels, or  because  they  have  on  board  contraband  goods,  des- 
tined to  an  enemy's  port,  the  commander  should  immediately 
proceed,  in  concert  with  the  belligerent  cruiser,  to  verify  the 
truth  of  these  allegations.  This  opinion  is  concurred  in  by 
Ortolan;  but  Hautefeuille  thinks  that  such  examination,  if 
made,  should  be  by  the  neutral  officer  only,  and  that  his 
word,  as  to  the  character  of  his  convoy,  must  suffice.  This 
author  has  discussed  the  question  of  convoy  at  great  length, 
and  with  marked  ability.  It  must,  however,  be  remembered, 
that  he  attempts  to  represent  what  ovghi  to  be  the  rule  of  inter- 
national law  on  this  subject,  rather  than  what  that  law  realli/ 
is  at  the  present  time.  English  text-writers  have  adopted 
the  opinion  of  Sir  William  Scott,  with  respect  to  the  right  to 
visit  and  search  vessels  under  neutral  convoy,  and  the  effect 
of  such  convoy,  when  it  tended  to  impede  and  defeat  this 
belligerent  right.  Manning  denies  that  neutrals,  under  con- 
voy, can  claim,  under  the  general  law  of  nations,  to  be  exemp- 
ted from  search,  as  a  matter  of  right,  but  he  deems  it  desi- 
rable that  it  should  be  accorded  to  them  by  agreement.  The 
United  States  have  uniformly  favored  the  rule  of  exemption, 
and  have,  whenever  possible,  introduced  it  into  their  treaties 
with  other  powers.  It  must,  however,  be  stated  that  Ameri- 
can publicists  have  generally  admitted  that  the  exemption 
cannot  be  claimed  as  a  matter  of  law,  and  that  an  attempt 
in  this  way  to  impede  search  will  incur  a  penalt3^  Chan- 
cellor Kent  says,  that  "the  very  act  of  sailing  under  the  pro- 
tection of  a  belligerent  or  neutral  convoy,  for  the  purpose  of 
resisting  search,  is  a  violation  of  neutrality."  Mr.  Wheaton, 
in  his  discussion  of  the  Danish  captures  under  the  ordinance 
of  1810,  referring  to  the  English  decisions  respecting  neutral 
convoys,  says :  "Why  was  it  that  navigating  under  the  convoy 
of  a  neutral  ship  of  war  was  deemed  a  conclusive  cause  of 
condemnation?  It  was  because  it  tended  to  impede  and 
defeat  the  belligerent  right  of  search ;  to  render  every  attempt 
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to  exercise  this  lawful  right  a  contest  of  violence;  to  disturb 
the  peace  of  the  vrorlcl,  and  to  withdraw  from  the  proper 
forum  the  determination  of  such  controversies  by  forcibly 
preventing  the  exercise  of  its  jurisdictiou."  Mr.  Justice 
Story,  in  the  case  of  The  Nereide,  says:  "It  is  a  clear  maxim 
of  national  law  that  a  neutral  is  bound  to  a  perfect  imparti- 
ality as  to  all  the  belligerents.  If  he  incorporate  himself 
into  the  measures  or  policy  of  either;  if  he  become  auxil- 
iary to  the  enterprises  or  acts  of  either,  he  forfeits  his  neutral 
character, —  nor  is  this  all.  In  relation  to  his  commerce  he  is 
bound  to  submit  to  the  belligerent  right  of  search,  and  he 
cannot  lawfully  adopt  any  measures  whose  direct  object  is  to 
withdraw  that  commerce  from  the  most  liberal  and  accurate 
search,  without  the  application,  on  the  part  of  the  belligerent, 
of  superior  force.  If  he  resists  this  exercise  of  lawful  right, 
or  if,  with  the  view  to  resist  it,  he  takes  the  protection  of  an 
armed  neutral  convoy,  he  is  treated  as  an  enemy,  and  his 
property  is  confiscated.  Nor  is  it  at  all  material  whether  the 
resistance  be  direct  or  constructive.  The  resistance  of  the 
convoy  is  the  resistance  of  all  the  ships  associated  under  the 
common  protection,  without  any  distinction  whether  the  con- 
voy belong  to  the  same  or  a  foreign  neutral  sovereign  ;  for 
upon  the  principles  of  natural  justice,  a  neutral  isjustly  charge- 
able with  the  acts  of  the  party,  which  he  voluntarily  adopts, 
or,  of  which  he  seeks  the  shelter  and  protection."  (  Wildman^ 
Int.  Law,  vol.  2,  p.  124 ;  Kent^  Com.  on  Ayn.  Law,  vol.  1,  p. 
157;  Wheaion,  Elem.  Int.  Law,  pt.  4,  ch.  3,  §  32;  Duer,  On 
Insurance,  vol.  1,  pp.  731,  732;  The  Nereide,  9  Cranch.  Eep., 
p.  438;  The  Catharine  Elizabeth,  5  Rob.  Rep.,  p.  232;  Bay- 
neval,  De  la  Liberie  des  Mers,  t.  1,  ch.  18 ;  Kluber,  Droit  Des 
Gens  Mod.,  §  293 ;  Masse,  Droit  Commercial,  liv.  2,  ch.  2,  sec. 
9 ;  Ortolan,  Diplomatie  de  la  Mer,  liv.  3,  ch.  7;  Heffter,  Droit 
International,  §  170 ;  Hautefeuille,  Des  Nations  Neutres,  tit.  11, 
ch.  3;  De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  15.) 

§  22.  The  question,  whether  neutral  vessels  under  enemy's 
convoy  are  liable  to  capture  anr!.  condemnation,  has  been  fre- 
quently raised  and  most  elaborately  discussed.  The  lords  of 
appeal  in  England,  decided  in  the  case  of  The  Samjjson,  that 
sailing  under  enemy's  convoy  was  2i  conclusive gvo\\Y\([  oi  con- 
demnation.    There  has  been  uo  direct  decision  on  this  subject 
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by  the  supreme  court  of  the  United  States.  The  question 
was  not  directly  involved  in  the  case  of  The  Nereide,  but  Jus- 
tice Story  in  his  dissenting  opinion  said:  "My judgment  is, 
that  the  act  of  sailing  under  belligerent  convoy  is  a  violation 
of  neutrality,  and  the  ship  and  cargo,  if  caught  in  delicto,  are 
justly  confiscable;  and  further,  that  if  resistance  is  necessary, 
as  in  my  opinion  it  is  not,  to  perfect  the  offence,  still  the 
resistance  of  the  convoy  is  to  all  purposes,  the  resistance  of 
the  association."  Chancellor  Kent  is  clear,  that  "the  very 
act  of  sailing  under  the  protection  of  a  belligerent  convoy, 
for  the  purpose  of  resistivg  search,  is  a  violation  of  neutrality." 
Duer,  in  his  able  work  on  Insurance,  fully  coincides  in  this 
opinion.  Wheaton  limits  himself  to  a  statement  of  his  own 
arguments,  as  the  advocate  of  the  claims  of  American  mer- 
chants against  Denmark  for  condemnation,  under  the  ordi- 
nance of  1810,  for  having  made  use  of  English  convoy.  The 
strongest  point  of  his  argument  is,  that  being  found  in  com- 
pany with  an  enemy's  convoy,  even  if  presumptive  evidence, 
certainly  should  not  be  regarded  as  conclusive  of  an  intention 
to  resist  the  search  of  a  duly  commissioned  belligerent  cruiser. 
"This  presumption,"  he  says,  "is  not  of  that  class  of  pre- 
sumptions cdXladi  pre sumpiiones  juris  et  dejure,  which  are  held 
to  be  conclusive  upon  the  party,  and  which  he  is  not  at  liberty 
to  controvert.  It  is  a  slight  presumption  only,  which  will 
yield  to  countervailing  proof.  One  of  the  proofs  which,  in 
the  opinion  of  the  American  negociator,  ought  to  have  been 
admitted  by  the  prize  tribunal  to  countervail  this  presump- 
tion, would  have  been  evidence  that  the  vessel  had  been  com- 
pelled to  join  the  convoy;  or  that  she  had  joined  it,  not  to 
protect  herself  from  examination  by  Danish  cruisers,  but 
against  others,  whose  notorious  conduct  and  avowed  princi- 
ples render  it  certain,  that  capture  by  them  would  inevitably 
be  followed  by  condemnation.  It  followed,  then,  that  the 
simple  fact  of  having  navigated  under  British  convoy  could 
be  considered  as  a  ground  of  suspicion  only,  warranting  the 
captors  in  sending  in  the  captured  vessel  for  further  exami- 
nation, but  not  constituting  in  itself  a  conclusive  ground  of 
confiscation."  This  argument  of  Mr.  Wheaton,  was  ably 
answered  by  the  Danish  authorities,  who  held  that  "  the  only 
point  so  be  established  is,  whether  the  neutral  was  voluntarily/ 
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under  enemy's  convoy."  If  so,  condemnation  must  inevit- 
ably follow.  The  negotiation  finally  terminated  in  a  treaty 
to  pay  the  American  claimants,  generally^  a  fixed  sum,  en 
bloc;  but  without  any  admission  by  either  party  of  the  cor- 
rectness of  the  other's  views  on  this  question  of  international 
law.  The  English  commentators  on  this  discussion  regard 
the  Danish  ordinance  as  in  perfect  conformity  with  the  law 
of  nations.  Hautefeuille  states  the  arguments  of  both  par-* 
ties  without  expressing  his  own  opinion.  Ortolan  admits 
that  the  act  of  a  neutral  navigating  under  a  convoy  of  a  bel- 
ligerent may  be  irregular  and  even  illegal,  and  that  such  a 
convoy  cannot  always  exempt  from  search.  "  Mais,"  he  saj^s, 
^^Si  le  neutre  se  joint  en  pleine  nier  a  un  oua  plusieursnavi- 
res  de  guerre  belligerants  et  navigue  de  conserve  avec  ces 
navires  sans  pretendre  a  acune  protection  de  leur  part,  dans 
la  seule  esperance  de  poiivoir  echapper  pacific^uement  et  par 
la  faite  a  la  visite,  a  la  faveur  d'  une  rencontre  et  d'  un  com- 
bat possible  entre  les  seuls  belligerants,  c  'est  la  de  sa  part 
ane  ruse  innocente  que  ne  pent  liii  etre  imputee  a  delit,  et 
qui  ne  feut  pas,  aelle  seule,  entrainer  la  confiscation."  Per- 
haps the  foregoing  remarks  of  Ortolan  are  too  strongly 
expressed,  for,  in  the  very  case  he  describes,  the  neutral  mer- 
chant vessel  uses  the  force  of  the  belligerent  convoj^  to  escape 
search.  It  is  not  only  a  constructive  but  a  virtual  resistance. 
The  case,  however,  is  ver}-  difierent  where  the  merchant  ves- 
sel has  left  the  convoy  prior  to  the  appearance  of,  or  attempted 
search  by  the  belligerent  cruiser;  as,  for  example,  where  the 
convoy  was  used  on  the  outward  voyage,  and  the  capture 
made  during  the  return  voyage.  This  distinction  is  forcibly 
presented  by  Mr.  Wheaton,  in  his  argument  in  favor  of  the 
American  claimants  for  indemnity  for  Danish  captures  under 
the  ordinance  of  1810.  We  know  of  no  judicial  decision 
directly  upon  this  question.  [Duer,  On  Insurance,  vol.  1,  p. 
730;  Ortolcm,  Diplomaiiede  la  Mer,  tome  2,  ch.  7;  Wheaton, 
JElem,.  Int.  Law,  pt.  4,  ch.  3,  §  32;  Riquelrne,  DerecJio  Pub.  Int., 
lib.  1,  tit.  2,  cap.  14  ;  Ilariens,  Nouveau  Recueil,  tome  8,  p.  350 ; 
Elliot,  American  Diplomatic  Code,  vol.  1,  p.  453 ;  Wildman,  Int. 
Law,  vol.  2,  p.  126;  The  Nereide,  9  Cranch.  Kep.,  p.  442; 
Fhillimore,  On  Int.  Law,  vol.  3,  §  338 ;  Manning,  Law  of  Na- 
tions, p.  369.) 
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§  23.  "The  resistance  of  a  neutral  master,"  says  Sir  Wm. 
Scott,  in  the  Catharina  Elizabeth,  before  quoted,  "will 
undoubtedly^  reach  the  property  of  the  owner;  and  it  would, 
I  think,  extend  also  to  the  whole  property  intrusted  to  his 
care,  and  thus  fraudulently  attempted  to  be  withdrawn  from 
the  operation  of  the  rights  of  war."  "Confiscation,"  says 
Chancellor  Kent,  "  is  applied,  by  way  of  penalty,  for  resist- 
ance to  search,  to  all  vessels  without  any  discrimination  as 
to  the  national  character  of  the  vessel  or  cargo,  and  without 
separating  the  fate  of  the  cargo  from  that  of  the  ship."  Mr* 
Duer  holds  that  a  forcible  resistance  to  a  lawful  search  is  a 
distinct  and  substantial  course  of  condemnation,  and  involves 
all, the  property  under  the  charge  of  the  neutral  master;  not 
merely  that  of  his  owners,  but  of  the  shippers,  although 
between  them  and  himself  no  relation  of  principal  and  agent 
can  be  said  to  exist.  "The  goods  may  be  wholly  innocent, 
in  their  nature,  and  from  their  destination,  and  their  true 
character,  and  that  of  the  ship,  as  neutral  may  be  undoubted, 
but  the  unlawful  resistance,  from  the  time  it  is  attempted, 
stamps  on  them  all  an  illegal  character,  and  involves  them 
all  in  its  fatal  penalty."  The  offence  being  regarded  as  of 
a  greater  criminality  and  more  dangerous  in  its  effects  than 
the  transportation  of  contraband  or  the  violation  of  a  block- 
ade, the  severity  of  the  penalty  is  the  greater.  The  forcible 
resistance  of  an  enemy  master  will  not,  in  general,  affect  neu- 
tral property  laden  on  board  an  enemy's  merchant  vessel ;  for 
an  attempt  on  his  part  to  rescue  his  vessel  from  the  posses- 
sion of  the  captor,  is  nothing  more  than  the  hostile  act  of  a 
hostile  person,  who  has  a  perfect  right  to  make  such  an 
attempt.  "If  a  neutral  master,"  says  Sir  William  Scott, 
"attempts  a  rescue,  or  to  withdraw^  himself  from  search,  he 
violates  a  duty  which  is  imposed  on  him  by  the  law  of  nations, 
to  submit  to  search,  and  to  come  in  for  inquiry  as  to  the  pro- 
perty of  the  ship  or  cargo ;  and  if  he  violates  this  obligation 
by  a  recurrence  to  force,  the  consequence  will  undoubtedly 
reach  the  property  of  his  owner,  and  it  would,  I  think,  extend 
also  to  the  whole  property  intrusted  to  his  care,  and  thus 
fraudulently  attempted  to  be  withdrawn  from  the  operation 
of  the  right  of  war.  With  an  enemy  master,  the  case  is  very 
different ;  no  duty  is  violated  by  such  an  act  on  his  part — 
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lupum  auribus  ieneo,  and  if  he  can  withdraw  himself  he  has  a 
right  to  do  so."  (JJuer^  On  Insurance,  voL  1,  p.  733;  Fhil- 
limore,  On  Int.  Laiv,  vol.  3,  §  339 ;  Whcaton,  JElcm.  Int.  Law, 
pt.  4,  eh.  3,  §  30 ;  The  Catharina  Elizabeth,  5  Rob.  Rep., 
p.  232 ;    Wildman,  Int.  Law,  vol.  2,  p.  222.) 

§  24.  The  supreme  court  of  the  United  States  have  applied 
the  same  rule  to  neutral  property  in  an  armed  enemy  vessel, 
and  in  the  case  of  The  Nereide,  decided  in  1815,  it  was  held 
that  a  neutral  had  a  right  to  charter  and  lade  his  goods  on 
board  a  belligerent  armed  merchant  ship  without  forfeiting 
his  neutral  character,  unless  he  actually  concurred  and  par- 
ticipated in  the  enemy  master's  resistance  to  capture.  This 
doctrine  was  re-affirmed  in  1818,  in  the  case  of  The  Atalanta, 
notwithstanding  the  contrary  opinion  of  Sir  Wm.  Scott  in  the 
case  of  The  Fanny,  decided  contemporaneously  with  that  of 
The  Nereide;  it  may  therefore  be  regarded  as  the  settled 
opinion  of  our  highest  court  on  this  question  of  international 
law.  The  reasoning  of  the  supreme  court  most  ably  sustains 
its  decision,  notwithstanding  the  powerful  arguments  in  the 
dissenting  opinion  of  Mr.  Justice  Story,  supported  as  it  is  by 
the  opinions  of  Kent  and  Duer,  among  American  writers, 
and  by  the  decision  of  Sir  Wm.  Scott  in  the  case  of  The  Fanny 
and  the  authority  of  English  publicists  generally.  The  ques- 
tion does  not  seem  to  have  arisen  in  the  continental  courts. 
Hautefeuille  sustains,  on  principle,  the  American  decision 
against  that  of  Sir  Wm.  Scott,  while  Ortolan  merely  states  the 
contradiction  between  the  English  and  American  decisions 
on  this  question,  without  expressing  any  opinion  of  his  own 
upon  the  particular  question  involved.  [Duer,  On  Insurance, 
vol.  1,  pp.  730,  731 ;  Kent,  Com.  on  Am.  Lcav,  vol.  1,  pp.  132, 
133  ;  The  Nereide,  9  Cranch.  Rep.,  p.  388  ;  The  Fanny,  1  Dod. 
Ad.  Rep.,  p.  443;  The  Atalanta,  3  "Wheaton  Rep.,  p.  409; 
Wildman,  Int.  Law,  vol.  2,  p.  126;  Wheaton,  Fleni.  Int.  Law, 
pt.  4,  ch.  3,  §  313  ;  Haidefeuille,  Les  Nations  Neuires,  tit.  11, 
ch.  420 ;  Ortolan,  Liplomaiie  de  la  Mer,  tome  3,  ch.  7 ;  Phil- 
limore,  On  Int.  Law,  vol.  3,  §  341.) 

§  25.  The  acknowledged  belligerent  right  of  visitation  and 
search  draws  after  it  a  right  to  the  production  and  examina- 
tion  of  the  ship's  papers.     With  respect,  however,  to  the 
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nature  and  character  of  the  papers  which  the  neutral  is  bound 
to  have  on  board,  there  is  some  difference  of  opinion.  Some 
continental  writers  contend  that  the  ordinarj^  sea  letter  or 
passport,  is  all  that  is  required,  as  that  must  establish  the 
nationality  of  the  vessel.  If,  however,  it  has  been  agreed 
between  the  belligerent  and  neutral,  that  certain  papers  exe- 
cuted in  a  particular  form  shall  be  carried,  the  absence  of 
such  papers,  so  executed,  may  be  good  ground  of  seizure. 
But  English  and  American  writers,  as  well  as  the  decisions 
of  the  prize  courts  of  the  two  countries,  have  held,  that  the 
neutral  vessel  may  be  required  to  have  on  board,  and  to  pro- 
duce when  visited,  such  other  documentary  evidence  as  is 
usually  carried,  and  deemed  necessary  to  establish  the  char- 
acter of  the  ship  and  its  cargo ;  and  that  the  absence  or  non- 
production  of  such  papers,  may,  or  may  not,  be  good  cause 
for  capture,  and  condemnation,  according  to  the  particular 
circumstances  of  the  case.  The  rule  is  YQvy  clearly  stated 
by  Chancellor  Kent.  "A  neutral  is  bound,"  he  says,  "not 
only  to  submit  to  search,  but  to  have  his  vessel  duly  furnished 
with  the  genuine  documents  requisite  to  support  her  neutral 
character.  The  most  material  of  these  document  are,  the  reg- 
ister, passport  or  sea-letter,  muster-roll,  log-book,  charter- 
party,  invoice,  and  bill  of  lading.  The  want  of  some  of  these 
papers  is  strong  presumptive  evidence  against  the  ship's  neu- 
trality, yet  the  want  of  any  one  of  them  is  not  absolutely  con- 
clusive. Si  aliquid  ex  solemnibus  deficiat,  cum  equitas  pascit  subve- 
niendum  esV  [Kent,  Com.  on  Am.  Law,  vol.  1,  p.  157 ;  Luer,  On 
Insurance,  vol.  1,  pp.  734,  735 ;  The  Two  Brothers,  1  Rob.  Eep., 
p.  131 ;  The  Eising  Sun,  2  Rob.  Rep.,  p.  104  ;  Fizarro,  2  Whea- 
ton  Rep.,  p.  241 ;  The  Ann  Green,  1  Gallis.  Rep.,  p.  281 ;  Bello, 
Derecho  Inter nacioncd,  pt.  2,  cap.  8,  §  11 ;  HautefeuUle,  Des 
Nations  Neutres,  tit.  12,  ch.  1;  Martens,  Essai  sur  les  Arma- 
ieurs,  ch.  2,  §  22 ;  llasse,  Droit  Commercial,  liv.  2,  tit.  1,  ch.  2; 
Fistoye  et  Duverdy,  Des  Frises,  tit.  6,  ch.  2,  sec.  4 ;  De  Cussy, 
Droit  Maritime,  liv.  1,  tit.  3,  §  15.) 

§  26.  Sometimes  the  neutral  vessel  produces  the  principal 
papers  necessary  to  show  her  neutrality  and  the  innocent 
character  of  her  cargo,  but  conceals  others  which  might  have 
a  contrary  effect,  as,  for  example,  secret  instructions  relating 
to  her  destination  and  the  landing  of  goods,  etc.     Those  who 
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deny  tiie  right  of  search  beyond  the  verification  of  her  sea- 
letter,  or  manifest,  justify  such  concealment.  But  English 
and  American  writers  are  of  opinion,  that  concealment  is  in 
itself  a  serious  offense  against  the  belligerent  right  of  visit 
and  search.  The  rule  of  international  law  on  this  questioa 
is  thus  stated  by  Chancellor  Kent:  "The  concealment  of 
papers,"  he  says,  "  material  for  the  preservation  of  the  neu- 
tral character,  justifies  a  capture,  and  carrying  into  a  port 
for  adjudication,  though  it  does  not  absolutely  require  a  con- 
demnation. It  is  good  ground  to  refuse  costs  and  damages 
on  restitution,  or  to  refuse  further  proof  to  relieve  the  obscu- 
rity of  the  case,  where  the  cause  labored  under  heav}^  doubts, 
and  there  W3i8  prima  facie  ground  for  condemnation  indepen- 
dent of  the  concealment."  (Kent,  Com.  on  Am.  Law,  vol.  1, 
p.  161;  Daer,  On  Insurance,  yoI.  1,  p.  735;  The  Two  Brothers, 
1  Rob.  Rep.,  p.  181;  The  Rising  Sun,  2  Rob.  Rep.,  p.  104; 
The  Polly,  2  Rob.  Rep.,  p.  362 ;  Bello,  jDerecho  Inier7mcional, 
pt.  2,  cap.  8,  §§  10,  11 ;  Hauiefeuille,  Bes  Nations  Neiitres, 
tit.  12,  ch.  1 ;  Pistoye  et  Buverdy,  Bes  Prises,  tit.  6,  ch.  2,  sec. 
4-) 

§  27.  The  spoliation  of  the  papers  of  a  ship,  subjected  to 
the  visitation  and  search  of  a  belligerent  cruiser,  is  a  still 
more  aggravated  circumstance  of  suspicion  than  that  of  their 
denial  or  concealment,  and,  in  most  countries,  would  be 
sufficient  to  infer  guilt  and  exclude  further  proof  "But  it 
does  not  in  England,"  says  Kent,  "  as  it  does  by  the  maritime 
law  of  other  countries,  create  an  absolute  presumption  juris 
et  de  jure;  and  yet,  a  case  that  escapes  with  such  a  brand 
upon  it,  is  saved  so  as  by  fire.  The  supreme  court  of  the 
United  States  has  followed  the  less  rigorous  English  rule, 
and  held  that  the  spoliation  of  papers  was  not,  of  itself, 
sufficient  ground  for  condemnation,  and  that  it  was  a  cir- 
cumstance open  for  explanation,  for  it  may  have  arisen  from 
accident,  necessity,  or  superior  force.  If  the  explanation  be 
not  prompt  and  frank,  or  be  weak  and  futile;  if  the  cause 
labors  under  heavy  suspicions,  or  there  be  a  vehement  pre- 
sumption of  bad  faith,  or  gross  prevarication,  it  is  good  cause 
for  the  denial  of  further  proof;  and  the  condemnation  ensues 
from  defects  in  the  evidence,  which  the  party  is  not  permitted 
to  supply.     The  observation  of  Lord  Mansfield,  in  Bernardi 
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V.  Motteaux,  was  to  the  same  effect.  By  the  maritime  law 
of  all  countries,  he  said,  throwing  papers  overboard  was  con- 
sidered as  a  strong  presumption  of  enemy's  property ;  but, 
in  all  his  experience,  he  had  never  known  a  condemnation 
on  that  circumstance  only."  (Kent,  Com.  on  Am.  Law,  vol. 
1,  p.  158;  Duer,  On  Insurance,  vol.  1,  p.  738;  Bernardlw  Mot- 
teaux, Doug.  Rep.,  p.  581;  Livingston  v.  Gilchrist,  7  Cranch. 
Rep.,  p.  544;  The  Hunter,  1  Dodson  Rep.,  p.  480;  The 
Fizarro,  2  Wheaton  Rep.,  p.  227 ;  The  Rising  Sun,  2  Rob. 
Rep.,  p.  108;  Bello,  Lerecho  Internacional,  pt.  2,  cap.  8,  §  11 ; 
Pistoye  et  Duverdy,  Des  Prises,  tit.  6,  ch.  2,  sec.  5;  De  Cussy, 
Droit  Maritime,  liv.  1,  tit.  3,  §  15.) 

§  28.  "  The  use  of  false  papers,"  says  Mr.  Duer,  "although 
in  all  cases  morally  wrong,  is  not  in  all  cases  a  subject  of 
legal  animadversion  in  a  court  of  prize.  Such  a  court  has 
no  right  to  consider  the  use  of  the  papers  as  criminal,  where 
the  sole  object  is  to  evade  the  municipal  regulations  of  a 
foreign  country,  or  to  avoid  a  capture  by  the  opposite 
belligerent.  The  falsity  is  only  noxious  where  it  certainly 
appears,  or  is  reasonably  presumed,  that  the  papers  were 
framed  with  an  express  view  to  deceive  the  belligerent  by  whom 
the  capture  is  made,  so  that,  if  admitted  as  genuine,  they  would 
operate  as  a  fraud  on  the  rights  of  the  captors.  It  is  not 
sufficient,  that  the  papers  disclose  the  most  disgusting  pre- 
parations of  fraud  in  relation  to  a  different  voyage  or  trans- 
action. The  fraud  must  certainly,  or  probably,  relate  to  the 
voyage  or  transaction  which  is  the  immediate  subject  of 
investigation."  (Duer,  On  Insurance,  vol.  1,  p.  738 ;  The  Eliza 
and  Katy,  6  Rob.  Rep.,  p.  192;  The  Juffrow  Anna,  1  Rob. 
Rep.,  p.  124;  The  Ann  Green,  1  Gallison  Rep.,  p.  275;  The 
Sally,  1  Gallis.  Rep.,  p.  401;  The  Alexander,  1  Gallis.  Rep., 
p.  536;  The  Betsey,  2  Gallis.  Rep.,  p.  384;  The  Fortuna,  3 
Wheaton  Rep.,  p.  245;  The  St.  Nicholas,  1  Wheaton  Rep., 
p.  417;  Blaze  v.  N.  Y.  Ins.  Co.,  1  Caines  Rep.,  p.  565;  Phoe- 
nix Ins.  Co.  V.  Pratt,  2  Binney  Rep.,  p.  308 ;  The  Vrouw 
Hermina,  1  Rob.  Rep.,  p.  163;  The  Calypso,  2  Rob.  Rep.,  p. 
154;  The  Carolina,  3  Rob.  Rep.,  p.  75;  The  Rosalie  and  Betty, 
2  Rob.  Rep.,  p.  343;  The  Nancy,  3  Rob.  Rep.,  p.  122;  The 
Jonge  Tobias,  1  Rob.  Rep.,  p.  329;  The  Convenientia,  4  Rob. 
Rep.,  p.  201;   The  Johanna  Thalen,  6  Rob.  Rep.,  p.  72;   The 
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Mars,  6  Rob.  Rep.,  p.  79;  The  Phoenix,  3  Rob.  Rep.,  p.  186 ; 
The  Unrom,  2  Rob.  Rep.,  p.  9;  The  Graaff  Bernsiorf,  3  Rob. 
Rep.,  p.  109;   The  Zdema,  1  Act.  Rep.,  p.  14.) 

§  29.  In  the  wars  immediately  resulting  from  the  French 
revolution,  the  British  government  attempted  to  engraft  upon 
the  right  of  visitation  and  search  the  right  of  impressment  of 
seamen  by  British  cruisers  from  American  merchant  vessels. 
The  deep  feeling  of  opposition,  in  the  United  States,  to  this 
pretended  right,  as  claimed  by  England,  and  to  the  practice 
exercised  under  it,  cooperated  most  powerfully  with  other 
causes  to  produce  the  war  of  1812  between  the  two  countries. 
The  war  was  terminated  by  the  treaty  of  Ghent,  on  the  basis 
of  the  status  quo  ante  helium,  leaving  the  questions  of  maritime 
law  which  led  to  the  war  still  unsettled.  It  is  not  probable, 
however,  after  the  discussions  which  have  taken  place  on  this 
subject,  that  the  British  government  will  ever  again  attempt 
to  enforce  this  alleged  right  of  impressment;  at  any  rate,  not 
from  American  merchant  vessels.  The  British  government 
seems  to  regard  the  right  of  impressment  from  neutral  mer- 
chant vessels  as  incident  to,  rather  than  as  a  part  of,  the  right 
of  search.  It  is  alleged  that,  by  the  English  law,  the  subject 
owes  a  perpetual  and  indissoluble  allegiance  to  the  crown, 
and  is  under  the  obligation,  in  all  circumstances,  and  for  his 
whole  life,  to  render  military  service  to  the  crown,  whenever 
required;  and  that  it  is  a  legal  exercise  of  the  prerogative  of 
the  crow^n  to  enforce  this  obligation  of  the  subjects,  wherever 
they  may  be  found.  That,  the  right  of  search  being  conceded 
by  the  laws  of  war,  it  gives  the  right  of  examining  the  crews 
of  neutral  vessels,  and  if,  on  such  examination,  British  seamen 
be  found  among  them,  such  seamen  may  be  forcibly  taken 
from  the  neutral  vessels,  and  carried  on  board  British  cruisers. 
In  reply,  the  American  government  says  that,  whatever  may 
be  the  obligations  existing  between  the  crown  of  England 
and  its  subjects,  the  English  law  cannot  be  enforced  beyond 
the  dominions  and  jurisdiction  of  that  government;  that, 
every  merchant  vessel  on  the  high  seas  being  rightfully  con- 
sidered as  a  part  of  the  territory  of  the  country  to  which  it 
belongs,  to  attempt  to  enforce  the  peculiar  lawof  England  on 
board  such  vessel,  is  to  assert  and  exercise  an  extra  territorial 
authority  for  the  law  of  British  prerogative.     "  If  this  notion 
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of  perpetual  allegiance,"  says  Mr.  "Webster,  "and  the  conse- 
quent power  of  the  prerogative,  was  the  law  of  the  world ;  if 
it  formed  part  of  the  conventional  code  of  nations,  and  was 
usually  practised,  like  the  right  of  visiting  neutral  vessels  for 
the  purpose  of  discovering  and  seizing  enemy  property,  then 
impressment  might  be  defended  as  a  common  right,  and 
there  would  be  no  remedy  for  the  evil,  till  the  national  code 
should  be  altered.  But  this  is  by  no  means  the  case.  There 
is  no  such  principle  incorporated  into  the  code  of  nations. 
The  doctrine  stands  only  as  English  law,  not  as  national  law; 
and  English  law  cannot  be  of  force  beyond  English  dominion. 
Whatever  duties  and  relations  that  law  creates  between  the 
sovereign  and  his  subjects,  can  be  enforced  and  maintained 
only  within  the  realm,  or  proper  possessions,  or  territory  of 
the  sovereign.  There  may  be  quite  as  just  a  prerogative  right 
to  the  property  of  subjects  as  to  their  personal  services,  in 
an  exigency  of  the  state ;  but  no  government  thinks  of  con- 
trolling, by  its  own  laws,  property  of  its  subjects  situated 
abroad ;  much  less  does  any  government  think  of  entering 
the  territory  of  another  power,  for  the  purpose  of  seizing 
such  property,  and  applying  it  to  its  own  uses.  As  laws,  the 
prerogatives  of  the  crown  of  England  have  no  obligations  on 
persons  or  property  domiciled  or  situated  abroad."  {Web- 
ster's Works,  vol.  5,  p.  142 ;  vol.  6,  p.  329 ;  Webster,  Dip.  and 
Off".  Papers,  p.  97 ;  Wheaton,  Hist.  Law  of  Nations,  pp.  739, 
740 ;  Phillimore,  On  Int.  Law,  vol.  3,  §  335 ;  Manning,  Lav;  of 
Nations,  p.  371.) 

§  30.  After  a  calm  and  dispassionate  examination  of  the 
whole  subject,  the  American  secretary  of  state  announces 
the  rule  which  will  be  maintained  by  his  government.  "  The 
American  government,"  says  Mr.  Webster,  "is  prepared  to 
say  that  the  practice  of  impressing  seamen  from  American 
vessels,  cannot  hereafter  be  allowed  to  take  place.  That 
practice  is  founded  on  principles  which  it  does  not  recognize, 
and  is  invariably  attended  by  consequences  so  unjust,  so 
injurious,  and  of  such  formidable  magnitude,  as  cannot  be 
submitted  to.  In  the  early  disputes  between  the  two  gov- 
ernments on  this  so  long  contested  topic,  the  distinguished 
person  to  whose  hands  were  first  committed  the  seals  of  this 
department,  declared,  that  the  simplest  rule  will  be,  that  the 
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vessel  being  American,  shall  be  evidence  that  the  seamen  on 
board  are  such !  Fifty  years  experience,  the  utter  failure  of 
many  negotiations,  and  a  careful  reconsideration,  now  had, 
of  the  whole  subject,  at  a  moment  when  the  passions  are 
laid,  and  no  present  interest  or  emergency  exists  to  bias  the 
judgment,  have  fully  convinced  this  government  that  this  is 
not  only  the  simplest  and  best,  but  the  only  rule,  which  can 
be  adopted  and  observed  consistently  with  the  rights  and 
honor  of  the  United  States,  and  the  security  of  their  citizens. 
That  rule  announces,  therefore,  what  will  hereafter  be  the 
principle  maintained  by  their  government.  In  every  regularly 
docum.ented  American  merchant  vessel^  ^he  crew  wfio  navigate  it 
will  find  their  protection  in  the  flag  which  is  over  them,*'  (Web- 
ster, to  Lord  Ashhurton,  Aug.  8,  1842 ;  Webster,  Dip.  and  Off. 
Papers,  p.  101 ;  Wheaton,  Hist.  Law  of  Nations,  pp.  745,  746 ; 
Webster,  The  Works  of,  vol.  6,  p.  325.) 
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CHAPTER  XXVI. 


VIOLATION    OP    NEUTRAL    DUTIES. 


CONTENTS. 

{  1.  The  rights  and  duties  of  neutrality  are  correlative — g  2.  Violation  of  neu- 
tral duty  by  a  state  —  §  3.  By  individuals  —  ^  4.  Criminal  character  of  such 
violations  —  §5.  Neutral  vessels  transporting  enemy's  goods  —  ^6.  Opin- 
ions of  publicists  —  §7.  Neutral  goods  in  enemy  ships — §8.  Maxims  of 
"free  ships  free  goods,"  and  "enemy  ships  enemy  goods" — §9.  These 
maxims  in  the  U.S. —  ^10.  Treaties  and  ordinances  —  §11.  France  and 
England  in  1854 — §12.  Congress  of  Paris  in  1856— §13.  Rule  of  evi- 
dence vrith  respect  to  neutral  goods  in  enemy  ships  —  §14.  Neutral  ships 
under  enemy's  flag  and  pass — §15.  Neutral  goods  in  such  vessel  —  §16. 
Neutral  vessel  in  enemy's  service  —  §  17.  Transporting  military  persons  — 
§18.  Conveying  enemy's  dispatches  —  §  19.  Engaging  in  enemy's  commerce 
exclusively  national  —  §  20.  Rule  of  1756  and  rule  of  1793  —  §  21,  Distinc- 
tion between  them  —  §22.  Application  of  the  rule  of  1793,  to  continuity 
of  voyage  —  §23.  Effect  on  American  commerce  —  §24.  General  result  of 
discussions — §25,  Views  of  American  government  —  §26.  Change  of 
British  colonial  policy. 

§  1.  Any  act  of  positive  hostility  on  the  part  of  a  neutral 
state  toward  one  of  the  belligerents  in  a  war,  is  deemed  a 
breach  of  neutrality,  and  makes  such  state  a  party  in  the  war. 
The  rights  and  duties  of  neutrality  are  correlative,  and  the 
former  cannot  be  claimed,  unless  the  latter  are  faithfully  per- 
formed. If  the  neutral  state  fail  to  fulfil  the  obligations  of 
neutrality,  it  cannot  claim  the  privileges  and  exemptions  inci- 
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dent  to  that  condition.  The  rule  is  equally  applicable  to  the 
citizens  and  subjects  of  a  neutral  state.  So  long  as  they 
faithfully  perform  the  duties  of  neutrality,  they  are  entitled 
to  the  rights  and  immunities  of  that  condition.  But  for 
every  violation  of  neutral  duties,  they  are  liable  to  the  pun- 
ishment of  being  treated  in  their  persons  or  property  as  public 
enemies  of  the  often ded  belligerent.  (Kent,  Com.  on  Am. 
Law,  vol.  1,  pp.  115-117  ;  Wheaion,  Eiem.  Int.  Law,  pt.  4,  ch. 
8,  §  1 ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  7,  §  104 ;  JBello,  Dere- 
cho  Internacional,  pt.  2,  cap.  7 ;  Biquelme,  Derecho  Pub.  Int.,  lib. 
1,  tit.  1,  cap.  11 ;  De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  9.) 

§  2.  Having  already  discussed  the  mutual  duties  of  states, 
in  times  of  peace,  it  will  not  be  necessary  here  to  make  any 
extended  argument  to  enforce  those  duties  on  the  part  of  the 
neutral  state  toward  other  states  with  which  it  remains  at 
peace,  while  they  are  carrying  on  hostilities  toward  each 
other.  Its  duty  is  that  of  entire  impartiality,  as  well  as  neu- 
trality. "  Should  a  neutral  government,  without  cause  or 
provocation,  complaint  or  warning,  attack  the  possessions,  or 
capture  the  ships  of  a  belligerent  power,  all  would  denounce 
the  aggression  as  a  flagrant  outrage  on  the  laws  of  justice  as 
well  as  of  humanity ;  yet  it  is  precisely  this  violation  of  jus- 
tice, although  in  a  milder  form,  that  a  neutral  government  is 
guilty,  that,  while  it  aftects  to  maintain  the  relations  of  friend- 
ship with  contending  belligerent  powers,  furnishes  to  one 
eftectual  aid  in  the  prosecution  of  the  war,  by  a  supply  of 
ships,  or  arms,  or  munitions  of  war.  With  whatever  pre- 
text the  government  may  veil  its  conduct,  its  acts  are  those 
of  unprovoked  and  causeless,  and,  therefore,  unjust  hostility." 
A  violation  of  neutrality  is  not  limited  to  acts  of  positive 
hostility.  If  the  neutral  state  assist  one  of  the  belligerents; 
if  it  grant  favors  to  one  to  the  detriment  of  the  others;  if  it 
neglect  or  refuse  to  maintain  the  inviolability  of  its  territory ; 
or  if  it  fail  to  restrain  its  own  citizens  and  subjects  from  over- 
stepping the  just  bounds  of  neutrality,  as  defined  aud  estab- 
lished by  the  law  of  nations, —  it  violates  its  duties  toward 
the  belligerent  who  is  injured  by  such  act  or  neglect,  and  is 
justly  chargeable  with  hostility.  Such  conduct  furnishes 
good  cause  for  complaint,  and,  if  persisted  in,  may  become 
just  cause  of  war.     Sir  Wm.  Scott  very  justly  remarked  that 
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there  are  no  conflicting  rights  between  nations  at  peace;  which 
remark  may  be  applied,  with  truth,  to  every  case  of  a  viola- 
tion of  neutral  duty.  {Bello,  Derecho  International,  pt.  2,  cap. 
7,  §§  1-3 ;  Duer,  On  Insurance,  vol.  1,  pp.  531,  754 ;  Harrat  v. 
Wise,  9  Barn,  and  Cress. Kep.,  p.  712  ;  Naylor\.  Taylor,  9  Barn, 
and  Cress.  Rep.,  p.  715 ;  Medeiros  v.  Hill,  8  Bing.  Rep.,  p.  231 ; 
The  Maria,  1  Rob.  Rep.,  pp.  360,  361 ;  Fitkin,  Civil  and  FoL 
Mist  of  U,  S.,  vol.  1,  ch.  10.) 

§  3.  But  while  the  law  of  nations  holds  the  government  of 
the  neutral  state  responsible  for  any  act  of  positive  hostility 
committed  by  its  officers,  or,  in  most  cases,  by  its  citizens  and 
subjects,  it  is  not  in  general  held  responsible  for  ordinary 
violations  of  neutral  duty,  (not  in  themselves  of  positive  hos- 
tility,) by  such  citizens  or  subjects.  The  law  in  such  cases 
imposes  the  duty  upon  the  individual,  and  if  it  be  violated, 
the  penalty  is  imposed  and  enforced  upon  the  individual,  by 
the  capture  and  conliscation  of  his  property.  Thus,  the  neu- 
tral state  is  not  bound  to  restrain  its  subjects  from  engaging 
in  contraband  trade,  or  from  violating  the  right  of  visitation 
and  search,  or  the  law  of  sieges  and  blockades;  the  law 
imposes  upon  the  individual  the  duty  of  abstaining  from 
such  illegal  acts,  and,  if  guilty  of  a  violation  of  this  duty,  he 
is  the  one  to  suffer  the  punishment  due  to  the  offence.  ]^or 
do  the  courts  of  a  neutral  country,  as  a  general  rule, 
enforce  penalties  for  violations  of  neutral  duty.  As  before 
remarked,  there  are  certain  obligations  of  neutralty,  such  as 
abstaining  from  acts  of  positive  hostility,  which  the  neutral 
state  is  bound  to  enforce  with  respect  to  its  subjects ;  its  own 
municipal  laws  in  relation  to  such  matters,  are,  of  course, 
administered  by  its  own  tribunals.  But  such  courts  do  not 
enforce  penalties  for  carrying  contraband  of  war,  for  a  breach 
of  blockade,  or  for  violating  the  belligerent  right  of  visita- 
tation  and  search.  All  such  cases  are  left  to  be  adjusted  by 
the  prize  tribunals  of  the  belligerents.  {Buer,  On  Insurance, 
vol.  1,  p.  749 ;  Webster,  Dip.  and  Off.  Fapers,  pp.  309,  310 ; 
Lee,  Opinions  TJ.  S.  AtVys  Gent.,  vol.  1,  p.  61 ;  Bello,  Derecho 
Internacional,  pt.  2,  cap.  7 ;  Heffter,  Droit  International,  §§  148, 
172 ;  Ortolan,  Diplomatic  de  la  Mer,  tome  2,ch.  6 ;  De  Cussy, 
Droit  Maritime,  liv.  1,  tit.  3,  §§  8,  9.) 
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§  4.  It  may  be  stated,  as  a  general  principle  which  lies  at 
the  foundation  of  the  rules  of  international  law  relating  to  this 
subject,  that  the  violation  of  neutral  duties  is  neither  inno- 
cent nor  lawful.  It  is  not  simply  the  penalty  incurred  by 
such  violation  that  makes  it  wrong,  as  some  have  asserted ; 
nor  is  it  correct  to  say  that,  if  the  neutral  merchant  is  willing 
to  incur  the  risk  of  capture  and  condemnation,  he  may 
engage,  with  entire  security  of  conscience,  in  a  trade  for- 
bidden by  the  law  of  nations.  The  act  is  wrong  in  itself, 
and  the  penalty  results  from  his  violation  of  moral  duty,  as 
well  as  of  law.  The  duties  imposed  upon  the  citizens  and 
subjects  flow  from  exactly  the  same  principle  as  those  which 
attach  to  the  government  of  neutral  state.  "Where  he  sup- 
plies to  the  enemy,"  says  Duer,  "munitions  or  other  articles 
contraband  of  war,  or  relieves  with  provisions,  or  otherwise, 
a  blockaded  port,  although  his  motives  may  be  different,  his 
moral  delinquency  is  precisely  the  same.  By  these  acts  he 
makes  himself  personally  a  party  to  a  war,  in  which,  as  a 
neutral,  he  had  no  right  to  engage,  and  his  property  is  justly 
treated  as  that  of  an  enemy."  "It  appears,  from  recent 
decisions  in  the  courts  of  common  law  in  England,  that  the 
doctrine  I  have  stated,  has  been  there  explicitly  recognized." 
(JDuer,  On  Insurance^  vol.  1,  pp.  754,  755,  772-775 ;  Harroit 
V.  Wise^  9  Barn,  and  Cress.  Kep.,  p.  712;  Naylor  v.  Taylor, 
9  B.  and  Cress.  Rep.,  p.  715;  Medeiros  v.  Hill,  8  Bing.  Rep., 
p.  231  ;  The  Shepherdess,  5  Rob.  Rep.,  p.  264 ;  Pisioye  et  Du- 
verdy,  Traiie  des  Prises,  tit.  6,  ch.  2,  sec.  3 ;  Piquelme,  Derecho 
Pub.  Int.,  lib.  1,  tit.  2,  cap.  14;  Heffier,  Droit  International, 
§  148 ;  Hautefeuille,  Des  Nations  Neutres,  tit.  15.) 

§  5.  The  first  question  which  presents  itself  for  considera- 
tion, as  connected  with  neutral  duties,  is  the  transportation 
of  goods  of  an  enemy  in  a  neutral  vessel.  "Whatever  may 
be  the  true  original  abstract  principle  of  natural  law  on  this 
subject,"  says  Mr.  Wheaton,  "it  is  undeniable  that  the  con- 
stant usage  and  practice  of  belligerent  nations,  from  the 
earliest  times,  have  subjected  enemy's  goods,  in  neutral  ves- 
sels, to  capture  and  condemnation  as  prizes  of  war.  This  con- 
stant and  universal  usage,  has  only  been  interrupted  by  treaty 
stipulations,  forming  a  temporary  conventional  law  between 
the  parties  to  such  stipulations.     The  regulations  and  prac- 
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tice  of  certain  maritime  nations,  at  diiFerent  periods,  have  not 
only  considered  the  goods  of  an  enemy  laden  in  the  ships  of 
a  friend,  liable  to  capture,  but  have  doomed  to  confiscation 
the  neutral  vessel,  on  board  of  which  these  goods  were  laden. 
This  practice  has  been  sought  to  be  justified  upon  a  supposed 
analogy  with  that  provision  of  the  Koman  law,  which 
involved  the  vehicle  of  prohibited  commodities  in  the  con- 
fiscation pronounced  against  the  prohibited  goods  themselves. 
Thus,  by  the  marine  ordinance  of  Louis  XIV.,  of  1681,  all 
vessels  laden  with  enemy's  goods  are  declared  lawful  prizes 
of  w^ar.  The  contrary  rule  had  been  adopted  by  the  preced- 
ing prize  ordinances  of  France,  and  was  again  revived  by 
the  reglement  of  1744,  by  which  it  w^as  declared,  that  in  case 
there  should  be  found  on  board  of  neutral  vessels,  of  whatever 
nation,  goods  or  efifects  belonging  to  his  Majesty's  enemies, 
the  goods  or  eflects  shall  be  good  prize,  and  the  vessel  shall 
be  restored.  Valin,  in  his  commentary  upon  the  ordinance, 
admits  that  the  more  rigid  rule,  which  continued  to  prevail 
in  the  French  prize  tribunals  from  1681  to  1744,  was  pecu- 
liar to  the  jurisprudence  of  France  and  Spain;  but  that  the 
usage  of  other  nations  was  only  to  confiscate  the  goods  of  the 
enemy."  The  concurring  testimony  of  text-writers  is,  that 
by  the  usage  of  the  w^orld,  neutral  vessels  are  not  liable  to  con- 
demnation for  carrying  eneyny  goods,  whatever  rule  may  be 
adopted  or  enforced  with  respect  to  the  condemnation  of  the 
goods  themselves.  The  transportation  of  enemy's  goods  in 
a  neutral  vessel,  cannot,  therefore,  be  regarded,  in  general, 
as  a  violation  of  any  neutral  duty,  or  as  an  act  subject  to  any 
punishment.  ( Wheaion,  Elem.  Int.  Law,  pt.  4,  ch.  3,  §§  19, 
20;  Wheaton,  Hist.  La\o  of  Nations,  i^^.  111-119,  200-206; 
Alhericus  Geniilis,  Hisp.  Advoc,  lib.  1,  cap.  27;  Valin,  Com, 
Sur  rOrd.,  liv.  3,  tit.  9.) 

§.  6.  The  rule  of  international  law,  as  stated  above  by  Mr. 
"Wheaton,  with  respect  to  enemy  goods  in  neutral  vessels,  is 
sustained  by  English  and  American  text-writers,  and  by  the 
older  continental  publicists,  as  Bynkershoek,  Heineccius, 
Cocceius,  Yattel,  Lampredi,  Azuni,  etc.,  while  Hubner,  Klu- 
ber,  Rayneval,  Joutfroy,  Masse,  Ortolan,  and  Hautefeuille, 
have  not  only  attacked  its  principles,  but  have  denied  its  cor- 
rectness as  a  rule  of  law.     Hautefeuille   has  discussed  the 
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question  at  great  length,  and  with  marked  ability.  His  con- 
clusions are:  "1st,  That  neutrals  may  freely  transport,  in 
neutral  vessels,  the  goods  of  one  of  the  belligerents,  except 
contraband  of  war;  2d,  That  belligerents  have  not,  in  any 
case,  the  right  to  seize  the  property  of  their  enemy  in  neutral 
vessels ;  in  a  word,  that  free  ships  make  free  the  merchandize 
which  they  carry,  whatever  maybe  the  ownership.''  {Wheaton, 
Elem.  Int.  Law,  pt.  4,  ch.  3,  §§  19,  20 ;  Wildman,  Int.  Law, 
vol.  2,  p.  136  ;  Manning,  Law  of  Nations,  pp.  203-280  ;  Azuni, 
Droit  Maritime,  tome  2,  ch.  3;  Lampredi,  Du  Commerce,  etc., 
pt.  1,  §  10 ;  Cocceius,  De  Jure  Belli,  in  Amicos ;  Vattel,  Droit 
des  Gens,  liv.  3,  ch.  7,  §115;  Heineccius,  De  Navium,  etc., 
com.  2,  §§  8,  9 ;  Bynkershoek,  Quaest.  Jur.  Pub.,  lib.  1, 
cap.  4;  Hubner,  Saisie  des  Batimens,  tome  1,  pt.  2,  ch.  2; 
Bayneval,  De  la  Liberte  des  Mers,  tome  1,  ch.  16;  Jovffroy, 
Droit  Maritime,  pp.  188,  et  seq. ;  Masse,  Droit  Commercial, 
liv.  2,  tit.  1,  ch.  2,  sec.  2 ;  Ortolan,  Diplomatic  de  la  Mer,  liv. 
3,  ch.  5;  Hautefeuille,  Des  Nations  Neutres,  tit.  10;  Heffter, 
Droit  International,  §  162 ;  De  Cussy,  Droit  Maritime,  liv.  1, 
tit.  3,  §  10  ;  Nau,  Volkerseerecht,  §  130  ;  Loccenius,  de  Jure 
Maritimo,  lib.  2,  cap.  4,  §  12 ;  Zouch,  Juris  et  Juridici  Fecialis, 
p.  2,  §  8 ;  Molloy,  de  Jure  31aritimo,  b.  1,  c.  1,  §  18 ;  Bello 
Derecho  Internacional,  pt.  2,  cap.  8,  §  1 ;  Riquelme,  Derecho 
Pub.  Int.,  lib.  1,  tit.  2,  cap.  14  ;  De  Cussy,  Droit  Maritime,  liv. 
1,  tit.  3,  §  10 ;  ijarn'-picdA,  Commerce  des  Neutres,  pt.  1,  §  10.) 

§  7.  Another  question,  usually  discussed  in  connection  with 
the  carrying  of  enemy's  goods  in  neutral  ships,  is  that  of 
transporting  neutral  goods  in  enemy's  ship.  On  this  question, 
we  quote  some  of  the  remarks  of  Mr.  Wheaton,  who  has  dis- 
cussed these  questions  at  considerable  length,  and  with 
marked  ability.  "  Although,"  he  says  "  by  the  general  usage 
of  nations,  independently  of  treaty  stipulations,  the  goods 
of  an  enemy,  found  on  board  the  ships  of  a  friend,  are  liable 
to  capture  and  condemnation,  yet  the  converse  rule,  which 
subjects  to  confiscation  the  goods  of  a  friend  on  board  the 
vessels  of  an  enemy,  is  manifestly  contrary  to  reason  and  jus- 
tice. It  may,  indeed,  afford,  as  Grotius  has  stated,  a  pre- 
sumption that  the  goods  are  enemy's  property  ;  but  it  is  such 
a  presumption  as  will  readily  yield  to  contrary  proof,  and  not 
of  that  class  of  presumptions  which  the  civilians  call  presump- 
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Hones  juris  et  dejure,  and  which  are  conclusive  upon  the  party. 
But,  however  unreasonable  and  unjust  this  maxim  may  be, 
it  has  been  incorporated  into  the  prize  codes  of  certain 
nations,  and  enforced  by  them  at  different  periods."  The 
rule  cannot  be  defended  on  sound  principles,  and  is  now 
admitted  only  when  established  by  special  compact,  as  an 
equivalent  for  the  converse  maxim,  that  free  ships  make  free 
goods.  This  relaxation  of  belligerent  pretentions  may  be 
fairly  coupled  with  a  correspondent  concession  by  the  neu- 
tral, that  enemy  ships  should  make  enemy  goods.  (  Wheaton, 
JElem.  Int.  Law,  pt.  4,  ch.  3,  §  21 ;  The  Aialania,  3  Wheaton 
Rep.,  p.  409 ;  The  London  Packet,  5  Wheaton  Eep.,  p.  132 ; 
The  Amiable  Isabella,  6  Wheaton  Rep.,  p.  1 ;  Ortolan,  Diplo- 
maiie  de  la  Mer,  tome  2,  ch.  5 ;  Garden,  De  Diplomatie,  liv.  7, 
§§  7,  8 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  8,  §  2 ;  Heff- 
ter.  Droit  International,  §§163,  164;  Riquelme,  Derecho  Pub. 
Int.,  lib.  1,  tit.  2,  cap.  14 ;  Lampredi,  Commerce  des  Neutres^ 

pt  1,  §11.) 

§  8.  The  same  author  then  proceeds  to  show  that  these  two 
maxims  are  not  only  not  inseparable,  but  have  no  natural 
connection.  "The  primitive  law,"  he  says,  "independently 
of  international  compact,  rests  on  the  simple  principle,  that 
war  gives  a  right  to  capture  the  goods  of  an  enemy,  but  gives 
no  right  to  capture  the  goods  of  a  friend.  The  right  to  cap- 
ture an  enemy's  property  has  no  limit  but  of  the  place  where 
the  goods  are  found,  which,  if  neutral,  will  protect  them  from 
capture.  We  have  ah'eady  seen  that  a  neutral  vessel  on  the 
high  seas  is  not  such  a  place.  The  exemption  of  neutral  pro- 
perty from  capture  has  no  other  exceptions  than  those  arising 
from  the  carrying  of  contraband,  breach  of  blockade,  and 
other  analagous  cases,  where  the  conduct  of  the  neutral  gives 
to  the  belligerent  a  right  to  treat  his  property  as  enemy's 
property.  The  neutral  flag  constitutes  no  protection  to  an 
enemy's  property,  and  the  belligerent  flag  communicates  no 
hostile  character  to  neutral  property.  States  have  changed 
this  simple  and  neutral  principle  of  the  law  of  nations,  by 
mutual  compact,  in  whole  or  in  part,  according  as  they 
believed  it  to  be  for  their  interest;  but  the  one  maxim,  that 
free  ships  make  free  goods,  does  not  necessarily  imply  the  con- 
verse proposition,  that  enemy  ships  make  enemy  goods.     The 
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stipulation  that  neutral  bottoms  shall  make  neutral  goods, 
is  a  concession  made  by  the  belligerent  to  the  neutral,  and 
gives  to  the  neutral  a  capacity  not  given  to  it  by  the  primi- 
tive law  of  nations.  On  the  other  hand,  the  stipulation  sub- 
jecting neutral  property,  found  in  the  vessel  of  an  enemy,  to 
confiscation  as  prize  of  war,  is  a  concession  made  by  the  neu- 
tral to  the  belligerent,  and  takes  from  the  neutral  a  privilege 
he  possessed  under  the  preexisting  law  of  nations ;  but  neither 
reason  nor  usage  renders  the  two  concessions  so  indissoluble, 
that  the  one  cannot  exist  without  the  other.  It  was  upon 
these  grounds  that  the  supreme  court  of  the  United  States 
determined  that  the  treaty  of  1795,  between  them  and  Spain, 
which  stipulates  that  free  ships  shall  make  free  goods,  did 
not  necessarily  imply  the  converse  proposition  that  enemy 
ships  make  enemy  goods,  the  treaty  being  silent  as  to  the 
latter ;  and  consequently  that  the  goods  of  a  Spanish  subject 
found  on  board  the  vessel  of  an  enemy  of  the  United  States, 
were  not  liable  to  confiscation  as  prize  of  war."  [Kent,  Com. 
on  Am,  Law,  vol.  1,  pp.  126-131 ;  Wheaton,  Elem.  Int.  Law, 
pt.  4,  ch.  a,  §22;  The  Nereide,  9  Cranch  Eep.,  p.  388 ;  Orto- 
lan, Liplomatie  de  la  Mer,  tome  2,  ch.  5  ;  Garden,  De  Diplo- 
matie,  liv.  7,  §§7,  8 ;  Bello,  Lerecho  Internacional,  pt.  2,  cap.  8, 
§  2  ;  Heffter,  Droit  International,  §§  163,  164;  Riquelme,  Derecho 
Pub.  Int.,  lib.  1,  tit.  2,  cap.  14;  Hautefeuille,  Des  Nations  Neu- 
tres,  tit.  15 ;  Poehls,  Seerecht,  etc.,  h.  4,  §  518 ;  Pando,  Derecho 
Pub,  Int.,  p.  472,  et  seq. ;  Kaltenborn,  Seerecht,  etc.,  §  234 ;  De 
Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  10.) 

§  9.  Although  the  United  States,  by  their  judicial  tribunals 
and  executive  department,  have  recognized  the  right  of  cap- 
turing enemy's  goods  in  neutral  vessels,  as  a  subsisting  right 
under  the  law  of  nations,  independently  of  conventional 
arrangements,  they  have  always  endeavored  to  incorporate 
the  privilege  of  free  ships,  free  goods,  in  their  treaties,  and 
advocated  its  adoption  as  a  rule  of  international  jurisprudence. 
It  was  incorporated  in  their  treaties  with  France  in  1778  and 
1800,  with  the  United  Provinces  in  1782,  with  Sweden  in 
1783,  1816,  and  1827,  with  Prussia  in  1785  and  1828,  and 
with  Spain  in  1795 ;  this  last  was  modified  in  1819,  to  the 
effect  that  the  flag  of  the  neutral  should  cover  the  property 
of  the  enemy  only  when  his  own  government  recognized  the 
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principle.  The  rule,  thus  modified,  was  applied  to  their 
treaties  with  Columbia  in  1824,  with  Brazil  in  1828,  with 
Chili  in  1832,  with  Mexico  in  1831,  etc.,  etc.  In  no  case  have 
they  concluded  any  treaty  sustaining  a  different  principle, 
except  that  of  1794,  with  England.  They  have  invariably 
opposed  the  rule  that  enemy  ships  make  enemy  goods,  and  their 
supreme  court,  as  has  already  been  stated,  refused  to  admit 
it,  even  against  a  neutral  whose  law  of  prize  would  subject 
the  property  of  American  citizens  to  condemnation,  when 
found  on  board  the  vessels  of  her  enemy.  ( Wheaton,  Elem. 
Int.  Law,  pt.  4,  ch.  3,  §  22 ;  The  Nereide,  9  Cranch  Eep.,  p. 
388  ;  U.  S.  Statutes  at  Large,  vol.  8,  pp.  262,  312,  393,  437, 
472,  490 ;  Bello,  Lerecho  Internacional,  pt.  2,  cap.  8,  §  2 ;  Heff- 
ter,  Droit  International,  §  164 ;  De  Cussy,  Droit  Maritime,  liv. 
1,  tit.  3,  §  10.) 

§  10.  Prior  to  the  war  between  the  Allies  and  Russia,  1854, 
and  the  congress  of  Paris,  1856,  the  conventional  law  with 
respect  to  these  two  maxims  has  varied  at  different  periods, 
according  to  the  fluctuating  policy  and  interests  of  the  differ- 
ent maritime  powers  of  Europe.  It  has  been  much  more 
flexible  than  the  consuetudinary  law,  but  there  has  been  a 
decided  preponderance  of  modern  treaties  in  favor  of  the 
maxim  of  free  ships  free  goods,  sometimes  connected  with  that 
of  eneyny  ships  enemy  goods,  although  the  constant  tendency  has 
been  to  exclude  the  latter.  France  is  almost  the  only  gov- 
ernment which  has  maintained  that  the  goods  of  a  friend 
laden  on  board  of  the  ships  of  an  enemy  are  good  and  law- 
ful prize.  This  principle  was  incorporated  into  the  French 
ordinances  of  1538,  1543  and  1584.  The  contrary  was  pro- 
vided in  the  declaration  of  1650,  but  the  former  rule  was 
reestablished  in  1681.  In  the  numerous  French  ordinances 
and  treaties  after  that  period,  France  generally  contended  for 
the  same  principle,  sometimes  with,  and  sometimes  without, 
the  converse  maxim  of  free  ship)s  free  goods.  In  her  earlier 
treaties,  England  adopted  this  last  maxim,  although  she  has 
since  most  strenuously  opposed  it,  and  her  tribunals  have 
uniformly  condemned  all  enemy  goods  in  neutral  vessels, 
while  neutral  goods  in  enemy  vessels  have,  as  a  general  rule, 
been  exempted  from  confiscation.  While  the  other  nations 
of  Europe  have  adopted  the  same  principle  as  the  rule  of 
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international  law,  they  have  generally,  both  in  their  ordi- 
nances and  treaties,  shown  a  willingness  to  adopt  the  maxim 
of  free  ships  free  goods.  [Manning,  Law  of  Nations,  pp.  240, 
et  seq. ;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  3,  §  23;  Massan, 
de  la  Liplomatie,  tome  2,  pt.  226 ;  tome  3,  p.  451 ;  tome  7,  pp. 
183,  273;  Le  Cussg,  Droit  Maritime,  liv.  1,  tit.  3,  §  10 ;  Dumont, 
Corps  Diplomatique,  tome  6,  pt.  1,  p.  342;  Schoell,  Hist,  de 
Traites  de  Paz,  tome  2,  pp.  108,  121,  etc.;  Hautefeuille,  Des 
Nations  Neutres,  tome  3,  p.  270;  Martens,  Recuil  de  Traites, 
tome  5,  p.  530;  Ortolan,  Dip.  de  la  Mer,  tome  2,  ch.  5;  The 
Gitade  de  Lishoa,  6  Rob.  Rep.,  p.  358;  The  Erstern,  2  Dallas 
Rep.,  p.  34;  The  Mariana,  5  Rob.  Rep.,  p.  28;  Heffier,  Droit 
International,  §§  163,  164.) 

§  11.  At  the  beginning  of  the  recent  war  between  the  Allies 
and  Russia,  the  different  constructions  put  upon  the  law  of 
nations  by  England  and  France,  with  respect  to  the  maxims 
oi  free  sMi^s  free  goods,  and  enemy  ships  enemy  goods,  threatened 
to  aggravate  the  difficulties  to  which  war  always  subjects 
neutral  commerce.  Neutral  property,  which  England  would 
not  condem  for  being  found  in  an  enemy's  vessel,  would  be 
good  prize  to  the  French  cruiser;  whife  the  neutral  ship, 
whose  flag  would  protect,  against  France,  enemy's  property 
on  board,  might  be  sent  by  an  English  cruiser  into  an  English 
port,  her  voyage  broken  up,  and  her  cargo  condemned,  with 
no  allowance  for  freight  or  damages.  A  compromise  of 
principles  was  therefore  necessary  to  the  cooperation  of  their 
navies.  A  declaration  was  accordingly  agreed  upon  by  the 
two  powers,  in  April,  1854,  "waiving  the  right  of  seizing 
enemy's  property  laden  on  board  a  neutral  vessel,  unless  it 
be  contraband  of  war,"  and  of  "confiscating  neutral  pro- 
perty, not  being  contraband  of  war,  found  on  board  enemy's 
ships."  The  obnoxious  pretentions  of  England  were  thus 
abandoned,  as  a  consideration  for  obtaining  from  France 
additional  concessions  on  her  part.  Nevertheless,  the  arrange- 
ment was,  upon  its  face,  only  for  the  war,  and  was  declared 
to  be  a  temporary  waiving  of  belligerent  rights  recognised  by 
the  law  of  nations.  Either  party  might,  at  the  close  of  that 
war,  have  resumed  the  pretentions  thus  abandoned,  and  have 
claimed  in  any  future  war,  the  belligerent  rights,  the  exercise 
of  which,  was  thus  merely  "waived."    {Wheaion,  Llem.  Int. 
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Law,  pt.  4,  ch.  3,  §  24,  note ;  Cong.  Doc,  33  Con.,  1st.  Sess. 
H.  R.  Ex.  Doc.  1^0. 103 ;  Ortolan,  Diplomatic  dc  la  Mer,  tome 
2  ch.  5;  Hefftcr,  Droit  International,^  162-165;  De  Cussy,  Droit 
Maritime,  lib.  1,  tit.  3,  §20.) 

§  12.  All  fears  of  such  a  result,  however,  were  removed  by 
the  declaration  of  the  congress  of  Paris,  April  16th,  1856,  by 
the  plenipotentiaries  of  Great  Britain,  France,  Russia,  Aus- 
tria, Prussia,  Sardinia  and  Turkey.  The  second  and  third 
articles  of  this  declaration  are  as  follows :  "2d.  The  neutral 
flag  covers  enemy's  goods,  with  the  exception  of  contraband 
of  war."  "3d,  i^eutral  goods,  with  the  exception  of  contra- 
band of  war,  are  not  liable  to  capture  under  an  enemy's  flag." 
It  was  also  provided  in  the  final  paragraph  that,  "  the  present 
declaration  is  not,  and  shall  not  be  binding,  except  between 
those  powers  who  have  acceded  or  shall  accede  to  it." 
More  than  a  year  prior  to  this  declaration,  the  President  of 
the  United  States  had  submitted,  not  only  to  the  powers 
represented  in  the  congress  of  Paris,  but  to  all  other  mari- 
time nations,  two  propositions  which  were  substantially  the 
same  as  those  adopted,  viz:  "  1.  That  free  ships  make  free 
goods,  that  is  to  say,  that  the  effects  or  goods  belonging  to 
subjects  or  citizens  of  a  power  or  state  at  war  are  free  from 
capture  and  confiscation  when  found  on  board  of  neutral  ves- 
sels, with  the  exception  of  articles  contraband  of  war."  "  2. 
That  the  property  of  neutrals  on  board  an  enemy's  vessel  is 
not  subject  to  confiscation,  unless  the  same  be  contraband  of 
war."  The  second  and  third  articles  of  the  declaration  of 
the  congress  of  Paris  have  been  formally  approved  by  the 
President  of  the  United  States,  and,  it  is  believed,  also  by 
most  of  the  other  maritime  nations  of  Europe.  Nevertheless, 
as  the  principle  must  be  regarded  as  established  by  a  con- 
ventional agreement,  rather  than  by  the  general  law  of 
nations,  it  is  binding  only  upon  those  who  have  acceded  or 
may  accede  to  it.  There  is  very  little  probability,  however, 
that  any  nation  will  hereafter  attempt  to  enfore  rules  of  mari- 
time capture  in  conflict  with  the  principle  thus  established 
by  the  great  powers  of  Europe  and  America.  (Phillimore, 
On  Int.  Law,  vol.  3,  appendix,  p.  850 ;  Ortolan,  Diplomatic  dc 
la  Mer,  tome  2,  ch.  5 ;  Pistoye  ct  Duverdy,  Traite  dcs  Prises, 
appendix ;  Heffter,  Droit  International,  appen.,  no.  3;  De  Cassy^ 
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Droit  Maritime^  tome  1,  p.  553 ;  De  Cussy,  Precis  Jlisiorique, 
ch.  12.) 

§  13.  It  is  an  established  rule  of  the  law  of  prize,  that  all 
goods  found  in  an  enemy's  ship  is  presumed  to  be  enemy's 
property — res  in  hosiium  navibus,  praesumuniur  esse  hosiium 
donee  probeiur.  The  evidence  required  to  repel  this  presump- 
tion, depends  upon  the  particular  character  of  the  case.  If 
the  character  of  the  ship  is  certainly  hostile,  the  neutral 
character  of  the  goods  must  be  shown  by  documents  on 
board  at  the  time  of  capture.  If  these  are  insufficient, 
further  proof  is  never  allowed,  and  the  penalty  of  for- 
feiture attaches  as  a  matter  of  course.  "It  has  been  truly 
observed,"  says  Mr.  Duer,  ''that  any  other  course  would 
subject  the  prize  tribunals  to  endless  impositions  and  frauds, 
and  enable  the  enemy,  thus  obtaining  the  benefit  of  other 
proof,  to  evade,  by  supplying  the  documentary  evidence, 
the  just  rights  of  the  captor."  Although  it  is  the  duty, 
in  all  cases,  of  a  neutral  claimant  to  establish  his  claim  by 
positive  evidence,  it  is  only  when  the  character  of  the  ship  is 
certainly  hostile  that  the  presumption  of  the  hostility  of  the 
goods  cannot  be  refuted  by  evidence  additional  to  the  docu- 
ments found  on  the  ship.  In  other  cases,  a  reasonable  time 
is  allowed  for  the  production  of  further  proof,  and  it  is  only 
upon  the  failure  to  produce  such  proof,  or  its  unsatisfactory 
nature  when  produced,  that  the  court  proceeds  to  a  condem- 
nation. {Duer,  On  Insurance,  vol.  1,  pp.  534,  535 ;  Loceenius, 
De  Jure  Maritimo,  lib.  2,  cap.  4,  §  11 ;  The  Flying  Fish,  2 
Gallis.  Rep.,  pp.  374,  375 ;  The  London  Packet,  1  Mason  Rep., 
p.  14 ;  Pistoye  et  Duverdy,  Des  Prises,  tit.  6,  ch.  2,  §  4.) 

§  14.  Another  violation  of  neutral  duty  is  the  use  of  the 
flag  and  pass  of  the  enemy.  A  neutral  vessel  is  bound  by 
the  character  which  she  has  thus  assumed,  and  the  owner  is 
not  allowed  to  contradict  his  own  acts,  and  to  redeem  his 
vessel  from  condemnation,  by  a  disclaimer  of  the  hostile  char- 
acter which,  with  a  view  to  his  own  interests,  or  those  of  the 
enemy,  he  has  elected  she  should  bear.  "If  a  neutral  ves- 
sel," says  Kent,  "  enjoys  the  privileges  of  a  foreign  character, 
she  must  expect,  at  the  same  time,  to  be  subject  to  the  incon- 
veniences attaching  to  that  character."  But,  as  already 
stated,  the  foreign  character  thus  assumed,  is  conclusive  only 
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as  against  the  owner,  and  not  in  his  favor,  for  the  real  charac- 
ter of  the  vessel  may  always  be  pleaded  against  her,  where 
the  knowledge  of  that  fact  would  justify  a  condemnation. 
The  first  branch  of  the  rule  is  intended  as  a  penalty  for  vio- 
lation of  neutral  duty.  {Kent,  Com.:  on  Am.  Law,  vol.  1,  p. 
85;  Duer,  On  Lnsurance,  vol.  1,  pp.  535,  536;  Phillimore,  On 
Lnt.  Laio,  vol.  3,  §485;  2' he  Marianna,  6  Eob.  Rep.,  p.  24; 
The  Francis,  8  Cranch.  Rep.,  p.  418 ;  The  Vigilaniia,  1  Rob. 
Rep.,  p.  1,  19,  26;  The  Vrouw  Anna  Catharina,  5  Rob.  Rep., 
p.  161;  The  Success,  1  Dod.  Rep.,  p.  131;  'The  Fortuna,  1  Dod. 
Rep.,  p.  87.) 

§  15.  But  while  the  belligerent  flag  and  pass  are,  in  all 
cases,  decisive,  as  to  the  owners,  of  the  character  of  the  ship, 
a  distinction  is  made  by  the  English  courts  in  favor  of  the 
cargo  of  such  ships,  if  the  shipment  were  made  in  time  of 
peace  and  plainly  not  in  contemplation  of  war.  Even  where 
the  goods  themselves,  for  purposes  having  no  relation  to  a 
future  war,  are  clothed  with  a  foreign  character,  now  become 
hostile,  the  owner  is  not  concluded,  but  is  permitted  to  dis- 
prove the  colorable  title,  and,  upon  due  proof  of  his  neutral 
character  and  actual  ownership,  his  property  is  restored.  On 
this  subject  we  copy  the  remarks  of  Chancellor  Kent.  ''  Some 
countries  have  gone  so  far  as  to  make  the  flag  and  pass  of 
the  ship  conclusive  on  the  cargo  also  ;  but  the  English  courts 
have  never  carried  the  principle  to  that  extent,  as  to  cargoes 
laden  before  the  war.  The  English  rule  is,  to  hold  the  ship 
bound  by  the  character  imposed  upon  it  by  the  authority  of 
the  government  from  which  all  the  documents  issue.  But 
goods  which  have  no  such  dependence  upon  the  authority  of 
the  state,  may  be  difierently  considered;  and  if  the  cargo  be 
laden  in  time  of  peace,  though  documented  as  foreign  pro- 
perty in  the  same  manneras  the  ship,  the  sailingunderaforeign 
flag  and  pass  has  not  been  held  conclusive  as  to  the  cargo. 
The  doctrine  of  the  federal  courts  in  this  country,  has  been 
very  strict  on  this  point,  and  it  has  been  frequently  decided, 
that  sailing  under  the  license  and  passport  of  protection  of  the 
enemy,  in  furtherence  of  his  views  and  interests,  was,  with- 
out regard  to  the  object  of  the  voyage,  or  the  port  of  destina- 
tion, such  an  act  of  illegality  as  subjected  both  ship  and 
cargo  to  confiscation  as  prize  of  war."     The  American  deci- 
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sions  referred  to  in  the  above  extract,  had  reference  to  Ame- 
rican^ not  neutral,  goods  in  vessels  sailing  under  the  enemy's 
license  and  pass.  It  is  strange  that  a  writer  so  accurate  as 
Kent,  should  have  confounded  two  principles  so  entirely  dis- 
tinct. (Kent,  Com.  on  Am.  Law,  vol.  1,  p.  85;  Duer,  On 
Insurance,  vol.  1,  pp.  449,  450 ;  The  Breeders  Lust,  5  Rob. 
Eep.,  p.  13,  note ;  The  Vreede  Sholtys,  5  Rob.  Rep.,  p.  12, 
note;  The  Vrouw  Hizaheth,  5  Rob.  Rep.,  p.  10;  The  Ann 
Green,  1  Gallis.  Rep.,  pp.  286,  287 ;  The  Julia,  1  Gallis.  Rep., 
p.  605 ;  8  Cranch.  Rep.,  p.  181 ;  The  Aurora,  8  Cranch.  Rep., 
p.  203 ;  The  Hiram,,  8  Cranch.  Rep.,  p.  444 ;  The  Ariadne, 
2  "Wheaton  Rep.,  p.  143 ;  The  Caledonia,  4  Wheaton  Rep.,  p. 
100.) 

§  16.  If  a  neutral  vessel  is  captured  while  in  the  employ- 
ment of  the  enemy  or  his  officers,  for  purposes  immediately 
or  mediately  connected  with  the  operations  of  the  war,  the 
owner  is  never  permitted  to  assert  his  claim.  The'nature  of 
the  service  or  employment  is  very  justly  deemed,  in  such  a 
case,  conclusive  evidence  of  its  hostile  character.  While 
thus  employed  the  neutral  vessel  is  as  truly  a  vessel  of  the 
enemy,  as  if  she  were  such  by  documentary  title;  and  the 
owner  is  not  allowed,  for  his  own  protection,  to  divest  her 
of  the  character  which  she  has  thus  assumed,  l^or  will  the 
prize  court  listen  to  the  plea  that  the  vessel  was  impressed 
into  such  service  by  duress  and  violence.  The  answer  of 
Sir  Wm.  Scott  to  such  a  defense,  is  most  conclusive.  When 
threats  or  force  are  employed  for  such  a  purpose  by  a  bellige- 
rent, it  is  the  duty  of  a  neutral  master,  who  has  no  means  of 
resistance,  to  surrender  his  vessel,  as  a  hostile  siezure.  He 
has  no  right,  retaining  his  command,  to  navigate  his  vessel 
as  a  neutral,  in  the  service  and  subject  to  the  orders  of  the 
enemy.  If  he  surrenders  his  vessel  as  a  hostile  siezure,  he 
may  appeal  to  his  government  for  redress ;  but  if  he  retain 
the  command  he  will  be  treated  as  an  enemy,  and  his  vessel 
as  the  property  of  the  belligerent.  (Luer,  On  Insurance,  vol. 
1,  pp.  452,  453;  The  Caro^ma,  4  Rob.  Rep.,  p.  256 ;  Bello^ 
Derecho  Iniernacional,  pt.  2,  cap.  8,  §  6 ;  Heffter,  Droit  Interna- 
tional, §  171 ;  Hautefeuille,  Des  Nations  Neutres,  tit.  13,  ch.  1, 
§  3 ;  Phillimore,  On  Int.  Law,  vol.  3,  §  272 ;  The  Orozembo,  6 
Rob.  Rep.,  p.  433.) 
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§  17.  So,  also,  if  the  owner  of  a  neutral  ship  has  suffered 
his  vessel  to  be  employed  in  transporting  military  persons  or 
military  stores  for  the  enemy,  the  vessel  and  cargo  are  con- 
demned. iN'or  in  such  cases  is  it  held  necessary  that  the 
privity  of  the  master,  or  his  owners,  be  shown  ;  it  is  sufficient 
that  the  employment  be  proven ;  no  plea  of  ignorance  or 
imposition  is  received.  Where  imposition  is  practiced  to 
entrap  a  neutral  vessel  into  a  hostile  service,  it  operates  as 
force,  and  redress  in  the  way  of  indemnification  must  be 
sought  against  those  who,  by  imposition  or  deceit,  exposed 
the  property  to  capture.  A  different  rule  would  afford  impu- 
nity to  such  conveyance,  as  it  would  generally  be  impossible 
to  prove  the  knowledge  or  privity  of  the  master  or  owners.  In 
the  case  of  the  transportation  of  ninety  French  mariners  from 
Baltimore  to  Bordeaux,  in  a  neutral  vessel,  it  was  contended 
that  there  was  no  proof  that  they  were  to  be  immediately 
employed  in  military  service.  This  distinction  was  discarded 
by  the  prize  court.  It  was  enough,  said  Sir  Wm.  Scott,  that 
they  were  military  persons,  and  that  their  transportation,  the 
act  of  their  government.  It  was  not  the  mere  fact  of  carry- 
ing military  persons,  but  the  fact  of  the  vessel  letting  herself 
out,  in  a  distinct  manner,  under  a  contract,  for  that  purpose. 
If  a  military  officer  were  going  merely  as  an  ordinary  pas- 
senger, as  other  passengers,  and  at  his  own  expense,  neither 
that,  nor  any  other  British  tribunal,  had  ever  laid  down  the 
principle  to  the  extent  of  condemning  a  vessel  for  such  trans- 
portation. [Ortolan,  Diplomaiie  de  la  Mer,  tome  2,  ch.  6  ;  Duer, 
On  Insurance,  vol.  1,  pp.  454-455 ;  The  Friendship,  6  Rob. 
Rep.,  p.  420;  The  Orozembo,  6  Rob.  Rep.,  p.  434;  Bello,  Dere- 
cho  Iniernacional,  pt.  2,  cap.  8,  §  6 ;  Hauiefeuille,  Des  Nations 
Neutres,  tit.  8,  sec.  4 ;  Phillimore,  On  Int.  Law,  vol.  3,  §  272 ; 
The  Caroline,  4  Rob.  Rep.,  p.  256 ;  The  Commercen,  1  Whea- 
ton  Rep.,  p.  391.) 

§  18.  A  neutral  vessel  fraudulently  carrying  the  dispatches 
of  an  enemy,  is,  as  a  general  rule,  liable  to  condemnation. 
Public  dispatches  are  defined  to  embrace  all  official  commu- 
nications of  public  officers  relating  to  public  affairs.  "  The 
carrying  of  two  or  three  cargoes  of  stores,"  says  Kent,  abre- 
viating  the  language  of  Sir  Wm.  Scott,  "  is  necessarily  an 
assistance  of  a  limited  nature ;  but  in  the  transmission  of 
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dispatches,  may  be  conveyed  the  entire  plan  of  campaign, 
and  it  may  lead  to  a  defeat  of  all  the  projects  of  the  other 
belligerent  in   that  theatre  of  the   war.      The   appropriate 
remedy  for  this  offense,  is  the  confiscation  of  the  ship;  and 
in  doing  so,  the  courts  make   no  innovation  on  the  ancient 
law,  but  they  only  apply  established  principles  to  new  com- 
bination of  circumstances.     There  would  be  no  penalty  in 
the  mere  confiscation  of  the  dispatches.     The  proper  and 
efficient  remedy  is  the  confiscation  of  the  vehicle  employed 
to  carry  them ;  and  if  any  privity  subsists  between  the  own- 
ers of  the  cargo  and  the  master,  they  are  involved  by  impli- 
cation in  his  delinquency.     If  the  cargo  be  the  property  of 
the  proprietor  of  the  ship,  then,  by  the  general  rule,  oh  conti- 
neniiam  deliciiy  the  cargo  shares  the  same  fate,  and  especially 
if  there  was  an  active  interposition  in  the  service  of  the 
enemy,  concerted  and  continued  in  fraud."     The  mere  fact 
that  such  dispatches  were  found  on  board  a  neutral  vessel,  is 
not  sufiacient  to  produce  her  condemnation  ;  for  the  rule 
refers  to  2i  fraudulent  carrying  of  the  dispatches  of  the  enemy, 
and  it  is  presumed  that  it  w^ould  not  apply  to  regular  postal 
packets,  whose  mails,  by  international  conventions,  are  dis- 
tributed throughout  the  civilized  world;  nor  even  to  mer- 
chant vessels  which,  in  some  countries,  are  obliged  to  receive 
letters  and  mail  matter  sent  to  them  from  the  post-offices. 
The  master  must  necessarily  be  ignorant  of  the  contents  of 
the  letters  so  received,  and,  in  the  absence  of  all  suspicion 
of  fraud,  or  of  interposition  in  the  service  of  the  enemj^,  the 
mere  carrying  of  an  enemy's  dispatches,  under  such  circum- 
stances, could  hardly  be  regarded  as  a  delinquency  under  the 
law  of  nations,  and  a  violation  of  neutral  duty.     The  case  is 
very  difi[erent  where  the  neutral  vessel  is  employed  by  the 
belligerent  for  that  purpose,  or  carries  them  fraudulently,  and 
in  the  service  used  for  the  benefit  of  a  belligerent.     Another 
important  exception  to  this  rule,  is  the  conveyance  of  the  dis- 
patches of  an  embassador,  or  other  public  minister  of  the 
enemy,  resident  in  a  neutral  state.     In  the  language  of  Sir 
Wm.  Scott,  ''  They  are  dispatches  from  persons  who  are,  in 
a  pecular  manner,  the  favorite  object  of  the  protection  of  the 
law  of  nations,  residing  in  the  neutral  country  for  the  pur- 
pose of  preserving  the  relations  of  amity  between  that  state 
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and  their  own  government.  On  this  ground  a  very  material 
distinction  arises,  with  respect  to  the  right  of  furnishing  the 
conveyance.  The  neutral  country  has  a  right  to  preserve  its 
relations  with  the  enemy,  and  you  are  not  at  liberty  to  con- 
clude that  any  communication  between  them  can  partake,  in 
any  degree,  of  the  nature  of  hostility  against  you.  The  lim- 
its assigned  to  the  operations  of  war  against  ambassadors,  by 
writers  on  public  law,  are,  that  the  belligerent  may  exercise 
his  right  of  war  against  them,  wherever  the  character  of  hos- 
tility exists ;  he  may  stop  the  ambassador  of  his  enemy  on 
his  passage ;  but  when  he  has  arrived  in  the  neutral  country, 
and  taken  on  himself  the  functions  of  his  office,  and  has 
been  admitted  in  his  representative  character,  he  becomes  a 
middle  man,  entitled  to  peculiar  privileges,  as  set  apart  for  the 
preservation  of  the  relations  of  amity  and  peace,  in  main- 
taining which  all  nations  are,  in  some  degree,  interested." 
*  *  *  "  The  practice  of  nations  has  allowed  to  neutral 
states  the  privilege  of  receiving  ministers  from  the  belligerent 
powers,  and  of  an  immediate  negociation  with  them." 
{Bello,  JDerecho  Iniernacional,  pt.  2,  cap.  8,  §  6 ;  Wheaton,  Mem, 
Int.  Law,  pt.  4,  ch.  3,  §  25,  note ;  The  Caroline,  6  Eob.  Eep., 
p.  461 ;  The  Madison,  1  Edw.  Rep.,  p.  224 ;  The  Commercen, 
1  Wheaton  Rep.,  p.  382 ;  Hautefeuille,  Des  Nations  Neutres, 
tit.  8,  sec.  4  ;  Fhillimore,  On  Int.  Law,  vol.  3,  §  271 ;  Ortolan, 
Diplomatie  de  la  Mar.,  liv.  3,  ch.  6 ;  Duer,  On  Insurance,  vol. 
1,  p.  455 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  152 ;  The  Ata- 
lanta,  6  Rob.  Rep.,  p.  440 ;   The  Rapid,  1  Edw.  Rep.,  p.  228.) 

§  19.  If  a  neutral  engages  in  a  commerce  which  is  exclu- 
sively confined  to  the  subjects  of  another  country,  and  which 
is  interdicted  to  all  others,  so  that  it  cannot  be  carried  on  at 
all  in  the  name  of  a  foreigner,  such  a  commerce  is  considered 
so  entirely  national  as  to  follow  the  situation  of  the  country,^ 
and  to  impress  its  hostile  character  upon  the  property 
engaged  in  it.  In  the  war  of  1756,  the  French  government 
allowed  the  Dutch,  then  neutral,  to  carry  on  the  commerce 
between  the  mother  country  and  her  colonies,  under  special 
licenses  granted  for  this  particular  purpose,  other  neutrals 
being  excluded  from  the  same  trade.  Vessels  so  employed 
were  captured  by  British  cruisers,  and,  together  with  their 
cargoes,  condemned  by  the  British  prize  courts.    In  the 
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opinion  of  these  courts  ttie  vessels  were  to  be  considered  like 
transports  in  the  enemy's  service,  and  the  property  as  so 
completely  identilied  with  the  enemy's  interests  as  to  acquire 
a  hostile  character.  The  doctrine  of  these  decisions  has  been 
frequently  affirmed  by  the  prize  courts  of  England  and 
America,  and  by  the  opinions  of  the  most  eminent  text- 
writers  of  other  countries.  It  has  generally  been  designated 
by  publicists  as  the  "rule  of  the  war  of  1756."  {Manning, 
Law  of  Nations,  pp.  195,  et  seq. ;  Phillimore,  On  Int.  Law, 
vol.  3,  §§  214,  et  seq. ;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  3, 
§  27;  Wheaton,  Reports,  vol.  1,  appendix,  note  3,  p.  506; 
Story,  Life  of,  vol.  1,  p.  288 ;  Luer,  On  Insurance,  vol.  1,  pp. 
699,  et  seq. ;  Wildman,  Int.  Law,  vol.  2,  pp.  51,  71,  95;  JBerens 
V.  Bucker,  1  W.  Black.  Rep.,  p.  314;  Brymer  v.  Atkyns,  1  H. 
Black.  Rep.,  p.  191.) 

§  20.  Few  now  contest  the  correctness  of  the  rule  of  1756, 
that  where  neutrals,  by  a  special  indulgence,  are  permitted, 
in  time  of  war,  to  engage  in  a  commerce  of  the  enemy  which 
is  purely  national,  and  from  which  they  are  excluded  in  time 
of  peace,  necessarily  impresses  them  with  a  hostile  char- 
acter. But  during  the  wars  of  1793  and  1801,  Great  Britain 
attempted  to  give  this  rule  a  much  greater  extension,  and 
asserted  that  where  a  commerce,  which  had  previously  been 
regarded  as  a  national  monopoly,  is  thrown  open  in  time  of 
war  to  all  nations,  without  reserve,  by  a  general,  and,  on  its 
face,  a  permanent  regulation,  neutrals  have  no  right  to  avail 
themselves  of  the  concession,  but  that  their  entrance  into 
the  trade  thus  opened,  is  a  criminal  departure  from  the 
impartiality  they  are  bound  to  observe.  It  was  formerly  the 
policy  of  the  great  European  powers  to  confine  exclusively 
to  their  ships  and  subjects  the  trade  between  their  own  ports, 
and  between  the  mother  country  and  its  colonies.  During 
the  wars  referred  to,  some  of  the  continental  states  abolished 
this  monopoly,  and  opened  their  coasting  and  colonial  trade 
to  all  nations  without  reserve.  But  England  contended  that 
such  a  change  of  policy  by  a  belligerent  in  time  of  war  was 
not  sanctioned  by  the  law  of  nations,  and  neutral  vessels 
engaged  in  such  trade  were  seized  by  her  cruisers,  and  con- 
demned by  her  courts  of  admiralty.  The  confiscation  of  a 
vast  number  of  American  ships,  with  valuable  cargoes  of 
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colonial  produce,  was  the  principal  frnit  of  this  rnle  of  British 
law  and  British  policy.     But  the  government  of  the  United 
States  most  earnestly  and  energetically  remonstrated  against 
the  doctrine,  as  a  modern  and  violent  innovation,  unjust  in 
its  principle,  ruinous  in   its  application,  and  without  the 
sanction  of  international  law.     IsTeither  the  British  orders  in 
council,  nor  the  decisions  of  British  prize  courts,  seem  to 
have  adopted  any  fixed  principle  with  respect  to  the  prohib- 
ition of  neutrals  from  engaging  in  the  colonial  and  coast 
trade  of  a  belligerent  state.     Soon  after  the  commencement 
of  the  war  Of  1798,  England  intrusted  her  cruisers  "to  bring 
in  for  lawful  adjudication  all  vessels  laden  with  goods,  the 
produce  of  any  colony  of  France,  or  carrying  provisions  or 
supplies  for  the  use  of  any  such  colony,"  thus  prohibiting 
all  trade  between  neutrals  and  the  colonies  of  the  enemy, 
even  that  permitted  in  time  of  peace.     The  instructions  of 
January  8th,  1794,  were,  "to  bring  in  all  vessels  laden  with 
goods,  the  produce  of  the  French  West  India  islands,  and 
coming  directly  from  any  port  of  the  said  islands  to  any  port 
in   Europe,"   thus    permitting   American   vessels   to   trade 
directly  between  the  United  States  and  the  French  colonies, 
but  not  between  them  and  any  port  in  Europe,  even  though 
neutral.     But,  in  1798,  the  instructions  were  still  further 
extended  so   as  to  permit  neutrals   to   trade   between  the 
enemy's  colonies  and  any  port  of  Great  Britain,  or  any  port 
of  a  country  in  Europe  to  which  the  neutral  ship  might 
belong.     It  will  be  observed  that  these  relaxations  virtually 
amounted  to  an  abandonment  of  the  principle  upon  which 
the  British  extension  of  the  rule  of  1756,  was  claimed  to  be 
founded.    IN'or  was  there  an  entire  uniformity  in  the  decisions 
of  the  courts,  either  with  respect  to  the  exact  limits  of  the  rule, 
or  the  penalty  to  be  inflicted  on  the  neutral  for  its  violation. 
In  some  of  the  earlier  wars  the  cargo  was  condemned,  and 
the  ship  restored,  without  freight,  but,  subsequently,  both  ship 
and  cargo  were  condemned.     At  one  time  the  prohibition 
was  construed  to  extend  only  to  trade  thrown  open  by  the 
enemy  temporarily  or  during  the  war;  but  was  afterward 
extended  to  trade  made  general  by  regulation  declared,  in 
terms,  to  be  permanent.     Moreover,  the  general  principle, 
that  the  trade  of  neutrals  with  the  colonies  of  the  enemy, 
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because  first  opened  by  them  during  the  war,  seems,  in  some  cases, 
to  have  been  abandoned  by  the  court,  and  the  trade  declared 
to  be  unlawful  only  when  its  direct  and  immediate  tendency 
was  to  relieve  the  colonies  from  a  hostile  pressure,  so  close 
and  imminent,  that,  but  for  the  assistance  rendered  them  by 
neutral  trade,  it  would  inevitably  compel  their  surrender. 
{Manning,  Law  of  Nations,  pp.  195,  et  seq. ;  Duer,  On  Insur- 
ance, vol.  1,  pp.  699,  717 ;  Phillimore,  On  Int.  Law,  vol.  3,  § 
225;  Wheaton,  Mem.  Int.  Law,  pt.  4,  ch.  3,  §  27;  Wheaton, 
Hist.  Laiv  of  Nations,  pp.  373,  et  seq ;  The  Rebecca,  2  Rob. 
Eep.,  p.  101 ;  The  Immanuel,  2  Rob  Rep.,  p.  206;  The  Rose, 
2  Rob.  Rep.,  p.  206;  The  Minerva,  3  Rob.  Rep.,  p.  232; 
The  Jonge  Thomas,  3  Rob.  Rep.,  p.  233,  note;  The  Wilhel- 
mina,  4  Rob.  Rep.  appen.  a,  p.  4;  The  Nancy,  4  Rob.  Rep., 
appen.  a,  p.  6 ;  British  Orders  in  Council,  November  6th, 
1793;  January  8th,  1794;  February  25th,  1798;  Garden,  De 
Diplomatic,  liv.  7,  §  9 ;  Heffter,  Droit  International,  §  174.) 

§  21.  The  distinction  between  the  rule  of  the  war  of  1756, 
and  that  contended  for  by  Great  Britain,  generally  known  as 
the  rule  of  1793,  is  quite  obvious.  It  is  thus  pointed  out  by 
Mr.  Wheaton:  '^ There  is,"  he  says,  "all  the  difierence 
between  this  principle  and  the  more  modern  doctrine  which 
interdicts  to  neutrals,  during  w^ar,  all  trade  not  open  to  them 
in  time  of  peace,  that  there  is  between  the  granting  by  the 
enemy  of  special  licenses  to  the  subjects  of  the  opposite  bel- 
ligerent, protecting  their  property  from  capture  in  a  particu- 
lar trade  which  the  policy  of  the  enemy  induces  him  to 
tolerate,  and  a  general  exemption  of  such  trade  from  capture. 
The  former  is  clearly  cause  of  confiscation,  whilst  the  latter 
has  never  been  deemed  to  have  such  an  efi'ect.  The  rule  of 
the  war  of  1756,  was  originally  founded  upon  the  former 
principle ;  it  was  sufiered  to  lay  dormant  during  the  war  of 
the  American  revolution,  and,  when  revived  at  the  com- 
mencement of  the  war  against  France,  in  1793,  was  applied 
with  various  relaxations  and  modifications  to  the  prohibi- 
tion of  all  neutral  traffic  with  the  colonies,  and  upon  the 
coasts  of  the  enemy."  This  distinction  is  also  clearly  pointed 
out  by  Mr.  Duer,  who  has  most  conclusively  answered  the 
arguments  of  Sir  William  Scott.  [Wheaton,  Diem.  Int.  Law, 
pt.  4,  ch.  3,  §  27;    Wheaton,  Hist.  Law  of  Nations,  pp.  373,  et 
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seq. ;  Wheaton,  Bep.,  vol.  1,  appendix  'No.  3,  p.  506 ;  Bello, 
Berecho  Internacional,  pt.  2,  cap.  8,  §  8 ;  Heffter,  Droit  Interna- 
tional, §  174;  Duer,  On  Insurance,  vol.  1,  pp.  707-717;  Man- 
ning, Law  of  Nations,  ch.  5  ;  Kent,  Com.  on  Am.  Law,  vol.  1, 
p.  82 ;  Phillimore,  On  Int.  Law,  vol.  3,  §§  212,  et  seq. ;  Sir 
William  Temple's  Works,  p.  313.) 

§  22.  The  application  of  this  rule  of  1793,  made  by  Great 
Britain,  fully  illustrates  its  objectionable  character,  even  in 
its  most  modified  form.  As  explained  by  the  British  courts 
of  admiralty,  and  relaxed  by  the  orders  in  council,  this  rule 
permitted  the  importation  of  the  produce  of  the  enemy's  colo- 
nies into  a  neutral  country,  and  its  exportation  thence  to 
other  countries.  A  question,  however,  arose  as  to  what  con- 
stituted the  evidence  of  importation  and  exportation  by  the 
neutral?  An  American  vessel  had  imported  goods  from 
Havana,  which  had  been  landed  in  the  United  States  and 
duties  on  them  paid  to  the  American  government.  They 
had  afterwards  been  carried  in  the  same  vessel  as  a  part 
of  a  cargo  from  a  port  of  Massachusetts  to  Spain.  The  ves- 
sel was  captured  by  British  cruisers,  and  the  captors  insisted 
upon  a  condemnation  on  the  ground  of  continuity  of  voyage; 
but  Sir  William  Scott  decreed  the  restoration  of  ship  and 
cargo,  on  the  ground,  that  the  landing  of  the  goods  and  the 
payment  of  duties  in  a  neutral  port  were  sufficient  evidence 
of  an  importation  in  good  faith.  This  decision  was  rendered 
in  1800 ;  but  in  1805  the  lords  of  appeal  discovered  that  these 
criteria  of  a  bona  fide  importation  might  be  fallacious,  and 
therefore  were  not  to  be  held  as  conclusive  evidence  of  a 
breach  in  the  voyage.  If  the  circumstances  of  their  re-expor- 
tation were  such  as  to  indicate  that  the  original  importation 
into  the  neutral  port  was  intended  for  that  purpose,  the  trade 
was  declared  illegal,  and  the  vessels  and  cargoes  condemned. 
{Chiiiy,  Law  of  Nations,  pp.  176,  et  seq.;  Duer,  on  Insurance, 
vol.  1,  pp.  719-725;  The  Polly,  decided  in  1800,  2  Rob. 
Eep.,  p.  361 ;  The  Essex,  decided  in  1805,  5  Rob.  Rep.,  p. 
369 ;   The  William,  5  Rob.  Rep.,  p.  387.) 

§  23.  The  efi:ect  of  this  application  of  the  British  rule  to 
the  continuity  of  the  voyage  from  an  enemy's  colony  to  a 
neutral  port,  and  thence  to  the  mother  country,  or  to  a  port 
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of  a  belligerent,  produced  a  most  disastrous  eifect  upon 
American  commerce.  The  merchants  of  the  United  States, 
relying  upon  the  rule,  recognized  by  Sir  William  Scott,  that 
the  landing  of  the  goods  and  the  payment  of  the  duties  in 
the  neutral  port,  would  be  regarded  as  conclusive  evidence 
that  the  continuity  of  the  voyage  had  been  broken  so  as  to 
legalize  a  subsequent  exportation,  (although  perhaps  the 
language  of  the  judge  did  not  fully  warrant  the  inference,) 
had  engaged  largely  in  trade  with  the  colonies  of  France  and 
Spain,  reexporting  the  same  goods  to  European  ports. 
When  this  trade  had  existed  without  interruption  for  some 
years,  the  unexpected  decision  of  theJords  of  appeal  on  the 
continuity  of  the  voyage,  caused  the  seizure  and  condemna- 
tion of  a  vast  number  of  American  ships  and  cargoes.  If 
the  doctrine  of  the  illegality  of  neutral  trade  between  the 
American  colonies  of  the  belligerents  and  European  ports  be 
admitted  as  correct,  the  decision  of  the  lords  of  appeal,  as 
rendered  by  Sir  William  Grant,  on  the  continuity  of  the 
voyage  will  probably  follow  as  a  necessary  consequence. 
But  this  very  uncertainty  in  the  application  of  the  rule  of 
1793,  and  the  disastrous  results  produced  upon  American 
commerce  by  a  misconception  of  a  single  question  growing 
out  of  that  rule,  furnish  abundant  proof  of  its  vague  and 
equivocal  character,  its  tendency  to  entrap  neutral  merchants 
to  their  ruin,  and  the  arbitrary  power  over  neutral  commerce 
conferred  upon  a  belligerent's  court  of  admiralty  by  the 
uncertainty  of  its  application.  (Duer,  On  Insurance,  vol.  1, 
pp.  719-725;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  85,  note; 
The  Polly,  2  Rob.  Rep.,  p.  361 ;  The  Essex,  5  Rob.  Rep., 
p.  369 ;  The  William,  5  Rob.  Rep.,  p.  395 ;  The  Maria^  5  Rob. 
Rep.,  p.  365.) 

§  24.  Notwithstanding  the  very  able  and  exceedingly  plau- 
sible arguments  advanced  by  British  statesmen  and  jurists, 
in  support  of  the  rule  of  1793,  they  failed  to  satisfy,  at  the 
time,  other  countries  of  its  justice  or  legality.  And  the  dis- 
cussions which  have  taken  place  between  writers  on  public 
law,  since  party  feelings  and  national  prejudices  arising  out 
of  the  wars  in  which  the  rule  was  enforced  by  Great  Britain 
have  ceased,  have  greatly  shaken,  even  British  faith,  in  its  cor- 
rectness.    Indeed,  many  of  her  ablest  writers  and  jurista 
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have  now  abandoned  the  extreme  grounds  taken  at  that  time 
by  her  government  and  courts  of  prize.  Mr.  Phillimore,  her 
most  recent  writer  on  international  law,  whose  work  exhibits 
much  ability  and  learnings  and  who  certainly  is  not  back- 
ward in  defending  British  pretensions,  fully  adopts  Mr.  Jus- 
tice Story's  opinion  with  respect  to  the  rules  of  1756  and 
1793.  This  opinion  was  as  follows ;  1st,  That  coasting  trade, 
being  by  its  nature  exclusively  national,  neutrals  cannot 
engage  in  it,  when  thrown  open  during  war;  but  that  the 
British  extension  of  this  doctrine,  to  cases  where  a  neutral 
traded  between  ports  of  the  enemy  with  a  cargo  taken  in  at 
a  neutral  country,  was  unjust;  and  2d,  with  respect  to  colo- 
nial trade,  that,  if  a  neutral  engage  in  trade  between  the 
mother  country  and  the  colony  which  is  thrown  open  merely 
in  war,  he  is  liable,  in  most  instances,  to  the  same  penalty. 
"But,"  continues  Story,  "the  British  have  extended  this 
doctrine  to  all  intercourse  with  the  colony,  even  from  a  neu- 
tral country,  and  herein,  it  seems  to  me,  they  have  abused 
the  rule.  This,  at  present,  appears  to  me  to  be  the  proper 
limits  of  the  rule,  as  to  the  colonial  and  the  coasting  trade; 
and  the  rule  of  1756  (as  it  was  at  that  time  applied,)  seems 
to  me  well  founded ;  but  its  late  extension  is  reprehensible." 
{Phillimore,  On  Int.  Laiu,  vol.  3,  §§  215,  225;  Story,  Life  and 
Letters,  vol.  1,  pp.  287,  288  ;  Wheaton,  Reports,  vol.  1,  appen- 
dix, note  3.  p.  506 ;  Belto,  Derecho  Internacional,  pt.  2,  cap.  8, 
§  8  ;  Heffter,  Droit  International,  §  174.) 

§  25.  The  British  extension  of  the  rule  of  1756  to  the  doc- 
trine of  1793,  and  its  subsequent  application  to  the  ruin  of 
American  commerce,  drew  from  the  government  of  the 
United  States  an  earnest  and  energetic  remonstrance.  From 
the  grounds  then  assumed,  with  respect  to  the  rule  of  1793, 
there  is  no  reason  to  believe  that  this  government  will  ever 
depart.  They  were  taken  on  full  deliberation,  and  main- 
tained at  the  time  with  signal  ability,  and  they  have  since 
been  adopted  by  all  her  ablest  statesmen  and  writers  on  pub- 
lic law.  Some,  not  properly  distinguishing  between  the 
principles  of  the  rule  of  1793  and  that  of  1756,  boldly 
attacked  the  doctrine  of  the  latter  as  unsanctioned  by  the 
law  of  nations,  but  it  has  now  become  the  settled  conviction 
that  its  main  principles,  when  properly  limited  and  distin- 
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guished  from  that  of  1793,  are  just  and  correct.  At  the  same 
time,  the  British  rule  is  regarded  as  a  modern  innovation, 
forming  no  part  of  the  general  and  permanent  code  of  inter- 
national jurisprudence, —  an  innovation  so  unjust  and  ruinous 
to  neutral  commerce,  that  neutral  states  are  bound  to  resist 
any  nev^  attempt  to  enforce  its  application.  There  is  no 
doubt  that  the  United  States  would  now  regard  any  attempt 
to  apply  it  to  American  commerce,  as  an  act  of  direct  and 
immediate  hostility.  {Duer,  On  Insurance,  vol.  1,  p.  701 ; 
Monroe,  Letter  to  Lord  Mulgrave,  Sept.  23d,  1805  ;  Madison, 
Letter  to  Monroe  and  Pinkney,  May  17th,  1806;  Wheaton, 
Elem.  Int.  Law,  pt.  4,  ch.  3,  §  27 ;  Wheaton,  Hist.  Law  of 
Nations,  pp.  374,  et  seq. ;  Wheaton,  Reports,  vol.  1,  appendix, 
note  3,  p.  506 ;  Story,  Life  and  Letters,  vol.  1,  p.  287 ;  Bello, 
Derecho  Internacional,  pt.  2,  cap.  8,  §  8.) 

§  26.  But  there  is  very  little  probability  that  Great  Britain 
will  attempt  to  revive  it  in  any  future  wa^,  not  only  on 
account  of  the  resistance  it  will  be  certain  to  prevoke,  and 
the  exceedingly  doubtful  character  of  the  rule  itself,  but  from 
the  great  change  in  British  opinion  on  this  subject,  and  more 
particularl}^  from  the  changes  which  have  since  been  made 
in  the  colonial  system  of  the  powers  of  Europe.  The  colo- 
nial trade  of  England  being  now  open  to  the  navigation  of 
the  world,  the  theory,  on  which  the  restriction  of  1793  was 
based,  necessarily  falls  to  the  ground.  ^N'evertheless,  a  treatise 
on  international  law  would  be  very  incomplete  without 
an  examination  and  discussion  of  a  question  so  recently 
regarded  of  paramount  importance,  and  which  caused  the 
condemnation  of  such  a  vast  amount  of  American  property. 
( Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  3,  §  27;  Duer,  On  Insu- 
rance, vol.  1,  p.  717;  Philliniore,  On  Int.  Law,  vol.  3,  §  212; 
Order  in  Council,  April  15th,  1854;  Edinhurg  Beview,  No.  203, 
art.  6.) 
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g  8,  Their  interpretation  —  ^9.  Renewal  of  hostilities  —  ^10.  Capitula- 
tions—  §11.  Individual  promises  —  §12.  Passports  and  safe  conducts — 
§  13.  When  and  how  revoked — §  14.  Their  violation,  how  punished — §  15. 
Safeguards  —  §16.  Cartels  for  prisoners  —  §17.  Cartel  ships  —  §18.  Their 
rights  and  duties — §19.  Ransom  of  prisoners  of  war — §20.  Ransom  of 
captured  property — §21.  Prohibited  in  England — §22.  Ransom  bill  — 
§23.  If  ransom  vessel  be  lost  or  stranded  —  §24.  Recapture  of  ransomed 
vessel  and  ransom  bill  —  §25.  Hostages  for  captures  and  prisoners — §26. 
Suits  on  contracts  of  ransom  —  §  27.  Flags  of  truce. 

§  1.  The  usage  of  civilized  nations  has  introduced  a  certain 
friendly  intercourse  in  war,  technically  called  commercia  belli, 
by  which  its  violence  may  be  allayed,  so  far  as  is  consistent 
with  its  object  and  purpose,  and  a  way  be  kept  open  which 
may  lead,  in  time,  to  an  adjustment  of  diflerences,  and,  ulti- 
mately, to  peace.  Were  all  pacific  communications  between 
armies  absolutely  cut  off,  war  would  not  only  become  unneces- 
sarily cruel  and  destructive,  but  there  would  be  no  chance  of 
terminating  it,  short  of  the  total  annihilation  of  the  bellige- 
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rents.  Grotius  has  devoted  an  entire  chapter  to  prove,  by 
the  concurring  testimony  of  all  ages  and  all  nations,  that 
good  faith  should  always  be  observed  between  enemies  in  war. 
Even  Bynkershoek,  who  adopted  sentiments  respecting  the 
rights  of  war  now  happily  rejected  by  the  whole  civilized 
world,  prohibits  perfidy  towards  an  enemy,  "not,"  he  says, 
"because  anything  is  unlawful  towards  an  enemy,  but  because, 
when  our  faith  has  been  pledged  to  him,  so  far  as  the  promise 
extends,  he  ceases  to  be  an  enemy."  Vattel  says,  that  the 
faith  of  promises  made  to  an  enemy  is  absolutely  essential  for 
the  common  safety  of  mankind,  and  is,  therefore,  held  sacred 
by  all  civilized  nations.  {Grotius,  de  Jure  Bel.  ac  Pac,  liv.  3, 
ch.  21 ;  Bynkershoek,  Quaest.  Jur.  Pub.,  cap.  1 ;  Vattel,  Droit 
des  Gens,  liv.  3,  ch.  10,  §  174 ;  Puffendorff,  de  Jur.  Nat.  et  Gent., 
lib.  8,  cap.  7,  §  2 ;  Virgil,  Aeniad,  10,  532 ;  Tacitus,  Ann.,  lib. 
14,  cap.  33 ;  Butherforth,  Institutes,  b.  2,  ch.  9,  §  22 ;  Philli- 
more.  On  Int.  Law,  vol.  3,  §§  97,  et  seq. ;  Heffter,  Droit  Inter- 
national, §  141.) 

§2.  Belligerent  states,  and  their  armies  and  fleets,  fre- 
quently have  occasion,  during  the  continuance  of  a  war,  to 
enter  into  agreements  of  various  kinds ;  sometimes  for  a 
general  or  partial  suspension  of  hostilities,  for  the  capitulation 
of  a  place,  or  the  surrender  of  an  army,  for  the  exchange  of 
prisoners,  or  the  ransom  of  captured  property ;  and  sometimes 
for  the  purpose  of  regulating  the  general  manner  of  conduct- 
ing hostilities,  or  the  mode  of  carrying  on  the  war.  All  these 
agreements,  of  whatsoever  kind,  are  included  under  the  gene- 
ral name  of  compacts  or  conventions.  These  compacts  which 
relate  to  the  pacific  intercourse  of  the  belligerents,  suppose 
the  war  to  continue ;  those  which  put  an  end  to  it,  come 
under  the  general  head  of  treaties  of  peace,  which  will  be  con- 
sidered in  another  chapter.  {Martens,  Precis  du  Droit  des  Gens, 
§  290 ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  16,  §  233 ;  liv.  4,  ch. 
2,  §  9 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  pp.  159-168 ;  Whea- 
ion,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §§  18-28  ;  Bayneval,  Inst,  du 
Droit  Nat,  etc.,  liv.  3,  ch.  27 ;  Bello,  Derecho  Internacional,  pt. 
2,  cap.  9,  §2;  Burlamaqui,  Droit  de  la  Nat.  ei  des  Gens,  tome 
6,  pt.  4,  ch.  10.) 

§3.  If  the  cessation  of  hostilities  is  only  for  a  very  short 
period,  or  at  a  particular  place,  or  for  a  temporary  purpose, 
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such  as  for  a  parley,  or  a  conference,  or  for  removing  the 
wounded,  and  burying  the  dead,  after  a  battle,  it  is  called  a 
suspension  of  arms.  This  kind  of  compact  may  be  formed 
between  the  immediate  commanders  of  the  opposing  forces, 
and  is  obligatory  upon  all  persons  under  their  respective 
commands.  Even  commanding  officers  of  detachments  may 
enter  into  this  kind  of  compact,  but  such  an  agreement  can 
only  bind  the  detachment  itself;  it  cannot  affect  the  ope- 
rations of  the  main  arm}^,  or  of  other  troops  not  under  the 
authority  of  the  officer  making  it.  A  suspension  of  arms  is 
only  for  a  temporary  purpose,  and  for  a  limited  period.  If 
the  suspension  of  hostilities  is  for  a  more  considerable  length 
of  time,  or  for  a  more  general  purpose,  it  is  called  a  truce  or 
an  armistice.  Truces  are  either  partial  or  general.  A  partial 
truce  is  limited  to  particular  places,  or  to  particular  forces,  as 
a  suspension  of  hostilities  between  a  town  or  fortress  and  the 
forces  by  which  it  is  invested,  or  between  two  hostile  armies 
or  fleets.  But  a  general  truce  applies  to  the  general  opera- 
tions of  the  war,  and  whether  it  be  for  a  longer  or  shorter 
period  of  time,  it  extends  to  all  the  forces  of  the  belligerent 
states,  and  restrains  the  state  of  war  from  producing  its  proper 
effects,  leaving  the  contending  parties,  and  the  questions 
between  them  in  the  same  situation  in  which  it  found  them. 
Such  a  truce  has  sometimes  been  called  a  temj)orary  "peace; 
"but  when  we  call  it  so,"  says  Kutherforth,  "we  use  the 
word  peace  only  in  opposition  to  acts  of  war,  and  not  in  oppo- 
sition to  a  state  of  war."  {Pufendorf,  de  Jur.  Nat.  et  Geni.y 
lib.  8,  cap.  7,  §  3;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  21, 
§  i ;  Butiierforth,  Insiiticks,  b.  f^,  ch.  9,  §  22 ;  Vatlel,  Droit  des 
Gens,  liv.  8,  ch.  16,  §  235 ;  Martens,  Precis  du  Droit  des  Gens, 
§293;  \YJieaton,  Elem.  Int.  Laiv,  pt.  4,  ch.  2,  §19;  Garden, 
De  Diplomatic,  liv.  5,  §  16  ;  Kent,  Com,  on  Am.  Law,  vol.  1,  p. 
159.) 

§4.  Such  a  general  suspension  of  hostilities  throughout 
the  nation,  can  only  be  made  by  the  sovereignty  of  the  state, 
either  directly,  or  by  authority  specially  delegated.  Such 
authority,  not  being  essential  to  enable  a  general  or  com- 
mander to  fulfil  his  official  duties,  is  never  implied,  and,  in 
such  a  case,  the  enemy  is  bound  to  see  that  the  agent  is 
specially  authorized  to  bind  his  principal.     But  a  partial 


Ch.  XXVII.-^ Intercourse  of  Belligerents.       655 

truce  may  be  concluded  between  the  military  and  naval  com- 
manders of  the  respective  forces,  without  any  special  autho-^ 
rity  for  that  purpose,  where,  from  the  nature  and  extent  of 
their  commands,  such  authority  is  necessarily  implied,  as 
essential  to  the  fulfilment  of  their  official  duties.  If  the 
commander,  in  making  such  a  compact,  has  abused  his  trust 
to  the  advantage  of  the  enemy,  he  is  accountable  to  his  own 
state  for  such  abuse.  "The  nature  of  his  trust  implies," 
says  Eutherforth,  "  that  he  has  power  to  enter  into  a  compact 
of  this  sort;  and  this  power  is  sufficient  to  render  the  com- 
pact valid.  The  obligation  that  he  is  under,  not  to  abuse 
his  trust,  regards  his  own  state  only,  and  not  the  enemy ; 
and,  consequently,  it  cannot  effiBct  the  validity  of  the  com- 
pact which  he  makes  with  the  enemy."  A  case  occurring  in 
the  recent  war  between  the  United  States  and  Mexico,  serves 
to  point  out  the  limitation  of  the  foregoing  rule,  with  respect 
to  the  authority  of  a  commander  to  make  a  general  truce  or 
armistice.  By  the  convention  of  February  29th,  ratified  by 
General  Butler,  March  5th,  and  published  in  general  orders 
ISTo.  18,  March  6th,  1848,  it  was  stipulated  that  the  Mexican 
civil  authorities,  political,  administrative,  and  judicial,  were 
to  be  reestablished  and  installed  in  their  respective  offices. 
The  terms  of  the  convention  were  general,  and  included  the 
entire  republic  of  Mexico.  But  California,  although  a  part 
of  the  Mexican  territory,  had  been  organized  into  a  separate 
military  department,  entirely  independent  of  the  gene^-al 
commanding  in  Mexico.  Pico,  the  Mexican  Governor  of 
California,  basing  himself  on  the  words  of  this  convention, 
demanded  of  the  American  military  governor  of  that  depart- 
ment, to  be  reinstated  and  recognized  in  his  official  position 
and  character.  The  American  commander  not  only  refused 
to  comply  with  Pico's  demand,  but  adopted  pretty  severe 
measures  to  prevent  any  attempt  on  his  part  to  exercise 
authority  in  California.  If  the  convention,  entered  into  by 
General  Butler  in  the  capitol  of  Mexico,  was  really  intended 
to  include  California,  as  its  terms  would  seem  to  indicate,  he, 
undoubtedly,  exceeded  his  powers,  and  the  armistice,  so  far 
as  concerned  California,  was  utterly  null  and  void.  (Kent, 
Com.  on  Am.  Law,  vol.  1,  p.  159 ;  Wheaion,  Elem.  Int.  Law, 
pt.  4,  ch.  2,  §  20 ;  Buiherforih,  Insutuies,  b.  2,  ch.  9,  §  21 ; 
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Vaitel,  Droit  des  Gens,  liv.  3,  ch.  16,  §§  235-238 ;  Gh^oims,  de 
Jure  Bel.  ac  Pac,  lib.  3.  cap.  22,  §  8 ;  Puffendorf,  de  Jure  Nat 
et  Gent,  lib.  8,  cap.  7,  §  15;  Phillimore,  On  Int.  Law,  vol.  3, 
§  106;  Martens,  Precis  du  Droit  des  Gens,  §§  293,  294;  Bello, 
Derecho  Iniernacional,  pt.  2,  cap.  9,  §  2 ;  Riquelme,  Derecho  Pub. 
Int.,  lib.  1,  tit.  1,  cap.  13 ;  Burlamaqui,  Droit  de  la  Nat.  et  des 
Gens,  tome  5,  pt.  4,  ch.  12 ;  Butler,  General  Orders,  ^o.  18, 
March  6th,  1848;  Mason  to  Adft  Gen'l,  August  23d,  1848; 
Ex.  Doc,  ^o.  17,  H.  P.,  31  Cong.,  1st  sess.,  pp.  601,  et  seq.) 

§  5.  A  truce  binds  the  contracting  parties  from  the  time  of 
its  conclusion,  unless  otherwise  specially  provided ;  but  it 
does  not  bind  the  individuals  of  the  nation  so  as  to  make 
them  personally  responsible  for  a  breach  of  it,  until  they 
have  had  actual  or  constructive  notice.  If,  therefore,  indi- 
viduals, without  a  knowledge  of  the  suspension  of  hostilities, 
kill  an  enemy  or  destroy  his  property,  they  do  not,  by  such 
acts,  commit  a  crime,  nor  are  they  bound  to  make  pecuniary 
compensation  ;  but,  if  prisoners  are  taken,  or  prizes  captured, 
the  sovereign  is  under  obligation  to  immediately  release  the 
former,  and  restore  the  latter.  To  prevent  the  danger  and 
damage  that  might  arise  from  acts  committed  in  ignorance 
of  the  truce,  it  is  usual  to  fix  a  prospective  period  for  the 
cessation  of  hostilities  in  different  places,  with  due  reference 
to  their  distance,  and  the  means  of  communicating  with 
them ;  it  is  also  proper  to  provide  for  cases  which  do  not 
come  within  the  ordinary  rules  of  notice,  such  as  hostile  ves- 
sels meeting  at  sea.  But  the  state  is  responsible  for  the  acts 
of  its  subjects  after  actual  or  constructive  notice  of  the  truce; 
it  must  punish  them  for  the  offense,  and  make  ample  com- 
pensation for  the  damage ;  should  the  state  neglect  or  refuse 
justice  on  the  complaints  of  the  party  injured,  it  becomes 
accessory  to  the  wrong,  and  violates  the  compact.  ( Wheaton, 
Elem.  Int.  Law,  pt.  4,  ch.  2,  §  21 ;  Kent,  Com.  on  Am.  Law^ 
vol,  i,  p.  160 ;  Butherforth,  Institutes,  b.  2,  ch.  9,  §  22 ;  Vaitel, 
Droit  des  Gens,  liv.  3,  ch.  16,  §  239 ;  Groiius,  de  Jur.  Bel.  ac 
Pac,  lib.  3,  cap.  21,  §  5 ;  Puffendorf,  de  Jur.  Nat.  et  Gent,  lib. 

8,  cap.  7,  §  3  ;  Phillimore,  On  Int.  Law,  vol.  3,  §  116 ;  WildmaUy 
Int.  Law,  vol.  1,  p.  28  ;  Bello,  Derecho  Internacional,  pt.  2,  cap. 

9,  §  2  ;  Heffter,  Droit  International,  §  142 ;  Biquelme,  Derecho 
Pub.  Int.,  lib.  1,  tit.  1,  cap.  13 ;  Real,  Science  du  Gouvernement, 
tome  5,  ch.  3,  sec.  2.) 
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§  6.  During  the  continuance  of  a  general  truce,  each  party 
to  it  may,  within  his  own  territories,  do  whatever  he  would 
have  a  right  to  do  in  time  of  peace,  such  as  repairing  or 
building  fortifications,  constructing  and  fitting  out  vessels, 
levying  and  disciplining  troops,  casting  cannon  and  manufac- 
turing arms,  and  collecting  provisions  and  munitions  of  war. 
He  may  also  move  his  armies  from  one  part  of  his  territory 
to  another,  not  occupied  by  the  enemy,  and  call  home,  or 
send  abroad  upon  the  ocean  his  vessels  of  war.     And,  in  the 
theatre  of  hostilities,  and  in  the  face  of  the  enemy,  he  may 
do  whatever,  under  all  the  circumstances,  would  be  deemed 
compatible  with  good  faith  and  the  spirit  of  the  agreement. 
In  the  case  of  a  truce  between  the  governor  of  a  fortress  or 
fortified  town,  and  the  general  or  admiral  investing  it,  either 
party  is  at  liberty  to   do  what  he  could  safely  have  done  if 
hostilities  had  continued.     For  example,  the  besieged  may 
repair  his  material  of  war,  replenish   his   magazines,  and 
strengthen  his  works,  if  such  works  were  beyond  the  reach 
of  the  enemy  at  the  beginning  of  the  truce,  and  if  the  pro- 
visions and  succors  are  introduced  into  the  town  in  a  way  or 
through  passages  which  the  besieging  army  could  not  have 
prevented.      But  the  besieged  cannot   construct   or   repair 
works  of  defense,  if  he  could  not  safely  have  done  this  in 
case  the  hostilities  had  continued ;  nor  introduce  provisions, 
military  munitions  or  troops  through  passages  which  were 
occupied  or  commanded  by  the  enemy  at  the  time  of  the  ces- 
sation of  hostilities ;  nor  can  the  besiegers  continue  works 
of  attack  which  might  have  been  prevented  or  interrupted 
by  the  besieged ;  for  all  acts  of  this  kind  would  be  making 
a.  mischievous  and  fraudulent  use  of  the  agreement,  and  vio- 
lating its  good  faith  and  spirit;  the  general  meaning  of  such 
compacts  is,  that  all  things  within  the  limits  of  the  theatre 
of  immediate  operations,  shall  remain  as  they  were  at  the 
moment  of  the  conclusion  of  the  truce.     To  receive  and  har- 
bor deserters  within  such  limits,  is  an  act  of  hostility,  and, 
therefore,  a  violation  of  the  complied  conditions  of  a  truce. 
{Wheaton,  JElem.  Int.  Law,  pt.  4,  ch.  2,  §  22;  Puffendorf,  de 
Jur.  Nat.  et  Gent.,  lib.  8,  cap.  7,  §§  9,  10  ;  Groiius,  de  Jur.  Bel, 
ac  Pojo.,  lib.  3,  cap.  21,  §§  8,  et  seq. ;  PhilUmore,  On  Int.  Law, 
vol.  3,  §§  197,  198 ;  Kent,  Com,  on  Am,  Law,^YoL  1,  p.  16 ; 
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Vaiiel,  Droit  des  Gens,  lib.  3,  ch.  16,  §§  245-24T ;  JRutherforih, 
Institutes,  b.  2,  ch.  9,  §  22 ;  Wildman,  Int.  Laiv,  vol.  2,  pp.  27, 
28 ;  Rayneval,  Just,  du  Droit  Nat.  etc.,  liv.  3,  ch.  7 ;  Bello,  Dere- 
cho  Internacional,  pt.  2,  cap.  9,  §  2 ;  Heffter,  Droit  International^ 
§§  142-143 ;  Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  13 ; 
Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  11 ; 
Real,  Science  du  Gouvernement,  tome  5,  ch.  3,  sec.  2.) 

§  7.  Where  a  truce  is  granted  for  a  certain  specified  object, 
its  effects  are  limited  to  the  purpose  mentioned,  and  if  either 
party  should  attempt  to  perform  any  act  to  the  disadvantage 
of  the  other,  not  comprehended  in  the  object  of  such  truce, 
this  other  party  has  the  undoubted  right  to  hinder  it  by  force, 
notwithstanding  the  compact.  So,  where  the  truce  is  condi- 
tional, and  the  conditions  which  have  been  agreed  upon  are 
broken  by  one  party,  the  truce  is  no  longer  binding  upon 
the  other.  "All  truces  granted  for  a  certain  purpose,"  says 
Rutherforth,  "are  confined  to  this  purpose;  and  the  party  who 
makes  use  of  the  cessation  of  hostilities,  to  do  anything  that 
is  not  included  within  this  purpose,  and  that  is  to  the  disad- 
vantage of  the  other  party,  breaks  the  truce.  For  as  this 
purpose  is  the  sole  reason  of  the  compact,  the  right, 
arising  from  the  compact,  can  extend  no  farther  than  this 
purpose  extends."  "And  usually,"  says  the  same  author, 
"a  breach  of  truce,  on  one  part,  will  justify  the  other  part  in 
beginning  hostilities  again  before  the  time  of  the  truce  would 
have  otherwise  expired."  (Kent,  Com.  on  Aw.  Law,  vol.  1, 
p.  161 ;  Wheaton,  Mem.  Int.  Law,  pt.  4,  ch.  2,  §  22  ;  Grotius, 
De  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  21,  §§  6-10 ;  Vaitel,  Droit 
des  Gens,  liv.  3,  ch.  16,  §§  248-250 ;  RutherfortK  Institutes, 
b.  2,  ch.  9,  §  22 ;  Puffendorf,  DeJur.  Nat.  et  Gens,  lib.  8,  cap. 
7,  §  10;  PhUlvmore,  On  Int.  Law,  vol.  3,  §§  117,  118;  Wild- 
man,  Lit.  Law,  vol.  1,  p.  28 ;  Heineccius,  Element.  Juris.,  lib.  2, 
§  210,  note ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  9,  §  2 ; 
Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  13 ;  Burlamaqui, 
Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  11 ;  Real,  Science 
du  Gouvernement,  tome  5,  ch.  3,  sec.  2.) 

§  8.  Truces,  and  other  military  compacts  are,  to  be  inter- 
preted by  the  same  rules  as  treaties  or  other  agreements. 
Most  questions  relating  to  such  compacts  may  be  easily 
determined,  either  by  considering  the  nature  and  character 


Ch.  XXVIL — Intercourse  of  Belligerents.        659 

of  the  compact  itself,  or  by  applying  to  it  the  common  rules 
of  interpretation.  Nevertheless,  a  diiference  of  opinion 
will  often  arise  respecting  the  proper  construction  to  be 
given  to  particular  terms,  which  are,  in  their  nature, 
ambiguous.  Thus,  writers  on  the  laws  of  war  have  discussed 
the  question  whether  a  truce  for  a  given  period,  as,  for 
instance,  from  the  first  of  January  to  the  first  of  February, 
will  include  or  exclude  the  first  day  of  each  of  these  months. 
Grotius  is  of  opinion,  that  the  first  day  of  January  would  be 
excluded,  and  the  whole  of  the  first  day  of  February  included. 
Puffendorf,  Heineccius,  and  Vattel,  would  include  in  the 
truce  both  the  day  of  its  commencement  and  the  day  of  its 
termination.  Rutherforth  can  see  no  good  reason  why  one 
day  should  be  excluded  and  the  other  included.  "  One 
would  rather  think,"  he  says,  "that  the  first  day  is  the  limit 
of  the  truce  at  one  end,  as  the  last  day  is  the  limit  of  it  at  the 
other  end;  and,  consequently,  that  there  is  the  same  reason 
for  reckoning  the  first  day  that  there  is  for  reckoning  the  last 
day,  as  a  part  of  the  time  which  is  included  in  the  truce." 
The  rule,  however,  proposed  by  the  English  commissioners 
in  their  report  on  the  practice  of  the  English  courts  in  1831, 
is  to  compute  the  first  day  exclusively,  and  the  last  day 
inclusively,  in  all  cases.  The  general  rules  laid  down  by 
text-waiters,  respecting  the  interpretation  and  observance  of 
truces  and  other  compacts  in  war,  are  necessarily  somewhat 
indefinite,  and  questions  almost  always  arise  in  their  appli- 
cation to  particular  cases;  it  is,  therefore,  important  that 
stipulations  should  be  inserted  in  such  compacts  specifying 
what  may  and  what  may  not  be  done  by  each  party,  both 
within  and  without  the  limits  of  the  place,  in  case  of  a  siege, 
or  of  the  immediate  theatre  of  military  operations,  if  it  be 
between  belligerent  forces  in  the  field.  Moreover,  if  the 
cessation  of  hostilities  is  for  a  given  period  of  time,  in  order 
to  avoid  all  ambiguity,  the  time  should  be  precisely  stated, 
as  from  a  certain  hour  of  a  certain  day  to  a  certain  hour  of 
another  certain  day;  and  if  dates  only  are  given,  it  should 
be  stated  whether  or  not  either  or  both  are  included.  ( Vat- 
tel, Droit  des  Gens,  liv.  3,  ch.  16,  §§244,  245;  Ruiherforth, 
Institutes,  b.  2,  ch.  9,  §22;  Kent,  Com.  on  Am.  Law,  vol.  1, 
p.  160 ;  Bello,  Derecho  International,  pt.  2,  cap.  9,  §  2 ;  Hefft^r, 
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Droit  International,  §  143 ;  Bequelme,  Derecho  Pub.  Int.,  lib.  1, 
tit.  1,  cap.  13 ;  Real,  Science  du  Gouvernement,  tome  5,  ch.  3 
sec.  2 ;  Grotius,  De  Jur.  Bel.  ac  Fac,  lib.  3,  cap.  21,  §  9 ; 
Fuffendorf,  De  Jure  Nat.  et  Gent.,  lib.  8,  cap.  7,  §  8;  Heineccius, 
Elem.  Juris.,  lib.  2,  cap.  9,  §  208 ;  Wildman,  Int.  Law,  vol.  1, 
p.  27.) 

§  9.  As  a  truce,  or  armistice,  merely  suspends  hostilities, 
they  are  renewed  at  its  expiration  without  any  new  declara- 
tion or  notice ;  for  as  every  one  is  bound  to  know  the  effect 
of  such  termination,  no  public  declaration  is  required.  But 
if  the  truce  was  for  an  indefinite  period  of  time,  justice  and 
good  faith  require  due  notice  of  intention  by  the  party  who 
terminates  it.  If,  however,  the  conditions  of  the  truce  be 
broken  by  one  belligerent,  there  is  no  doubt  that  the  other 
may  immediately  resume  hostilities  without  any  declaration. 
It  is  sometimes  stipulated  in  the  truce,  that  the  violator  shall 
pay  a  certain  penalty  for  the  violation.  In  such  case  the 
penalty  should  be  demanded  before  a  return  to  war,  and,  if 
paid,  the  right  of  hostilities  does  not  occur.  A  truce  is  not 
broken  by  the  acts  of  private  persons,  unless  they  are  ordered 
or  ratified  by  public  authority.  But,  unless  the  private  offen- 
ders are  punished  or  surrendered,  and  unless  the  thing  siezed 
is  restored,  or  compensated  for,  it  is  \QgdX\j  23resumed  that 
the  act  of  the  private  offender  was  duly  ordered  or  ratified. 
This  is  the  rule  of  public  law.  {Kent,  Com.  on  Am.  Law,  vol. 
1,  p.  161 ;  Rutherforth,  Institutes,  b.  2,  ch.  9,  §  22 ;  Vaitel,  Droit 

des  Gens,  liv.  3,  ch.  16,  §  260  ;    Wheaion,  Elem.  Int.  Law,  pt. 

4,  ch.  2,  §  23 ;   Puffendorf,  de  Jure  Nat.  et  Gent.,  lib.  8,  cap.  7, 

§§  6-8 ;  Groiius,  De  Jur.  Bel.  ac  Pac,  liv.  3,  cap.  21,  §§  10-13 ; 

PUllimore,  On  Int.  Law,  vol.  3,  §§  119,  121 ;    Wheaton,  Hist. 

Law  of  Nations,  pp.  20-25 ;  Wildman,  Int.  Law,  vol.  1,  p.  28 ; 

Bello,  Derecho  Inter nacional,  pt.  2,  cap.  9,  §  2 ;  Heffter,  Droit 

International,  §  142 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens, 

tome  5,  pt.  4,  ch.  11.) 

§  10.  Capitulations  are  agreements  entered  into  by  a  com- 
manding officer  for  the  surrender  of  his  army,  or  by  the  gov- 
ernor of  a  town,  or  a  fortress,  or  particular  district  of  coun- 
try, to  surrender  it  into  the  hands  of  the  enemy.  Capitula- 
tions usually  contain  stipulations  with  respect  to  the  inhabi- 
tants of  the  place  which  is  surrendered,  the  security  of  their 
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religion,  property,  privileges  and  franchises,  and  also  with 
respect  to  the  troops  or  garrison,  either  allowing  them  to 
march  out  with  their  arms  and  baggage,  with  the  honors  of 
war,  or  requiring  them  to  lay  down  their  arms  and  surrender 
as  prisoners  of  war.  The  general  phrase  "with  all  the  hon- 
ors of  war,"  is  usually  construed  to  include  the  right  to  march 
with  colors  displayed,  drums  beating,  etc.  It  is  proper,  how- 
ever, that  such  matters  should  be  precisely  stated  in  the  arti- 
cles of  capitulation.  The  authority  to  make  capitulations 
falls  within  the  scope  of  the  general  powers  of  the  chief 
commander  of  the  military  or  naval  forces,  or  of  the  town, 
fortress,  or  district  of  country  included  in  the  capitulation. 
The  power  of  the  general  or  admiral  to  enter  into  an  ordi- 
nary capitulation,  the  same  as  in  the  case  of  a  truce,  is  neces- 
sarily implied  in  his  office.  So,  of  the  chief  officer  of  a  town, 
fortress,  or  district  of  country.  ''  The  governor  of  a  town," 
says  Rutherforth,  "  is  the  commander  of  the  garrison,  that 
is,  of  an  army  employed  for  the  particular  purpose  of  defend- 
ing the  town.  The  nature,  therefore,  of  his  trust  implies, 
that  his  compacts  about  surrendering  the  town,  will  bind 
himself  and  the  garrison.  If  he  surrenders  it  when  he  might 
have  defended  it,  or  upon  worse  terms  than  he  might  have 
made,  he  is  accountable  to  his  own  state  for  his  misconduct; 
but  the  abuse  of  his  power  does  not  affect  any  compact  which 
he  makes,  in  consequence  of  that  power."  But  if  unusual 
and  extraordinary  stipulations  are  inserted  in  the  capitula- 
tion which  are  not  within  the  ordinary  and  implied  powers 
of  the  officer  making  it,  they  are  not  binding  either  upon 
the  state  or  upon  the  troops.  For  example,  if  the  general 
should  stipulate  that  his  troops  shall  never  bear  arms  against 
the  same  enemy,  or,  if  the  governor  of  a  place  should  agree 
to  cede  it  to  the  enemy  as  a  conquest,  such  agreements,  not 
coming  within  his  implied  powers,  would  be  null  and  void, 
unless  special  authority  to  that  effect  had  been  given  to  him, 
or  his  acts  should  subsequently  receive  the  sanction  of  his 
government.  ( Wheaton^  Elem.  Int.  Law,  pt.  4,  ch.  2,  §  24 ; 
Vattel,  Droit  des  Gens,  liv.  3,  ch.  16,  §§  23T,  238 ;  Rutherforth, 
Institutes,  b.  2,  ch.  9,  §  21 ;  Grotius,  de  Jur,  Bel.  ac  Pac,  lib. 
3,  cap.  22,  §§  6-8 ;  Martens,  Freds  du  Droit  des  Gens,  §§  291, 
295 ;  Bella,  Derecho  Internacional,  pt.  2,  cap.  9,  §  3 ;  Biguelme, 
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Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  13  ;  JBurlamaqui,  Droit  de 
la  Nat.  ei  des  Gens,  tome  5,  pt.  4,  ch.  12 ;  Fhillimore,  On  Int. 
Law,  vol.  3,  §  122  ;  Wildman,  Int.  Law,  vol.  2,  p.  27 ;  La 
Gloire,  5  Rob.  Rep.,  p.  197  ;  Maidens,  Precis  du  Droit  des  Gens, 
§  291 ;  Ompteda,  Liiteratur,  etc.,  t.  2,  p.  648 ;  Moser,  Versuch, 
etc.,  t.  9,  pt.  1,  pp.  157, 176;  Heffter,  Droit  International,  §  142.) 

§  11.  Small  detached  parties  or  individuals,  whether  belong- 
ing to  the  military  service  or  not,  who  happen  to  fall  in  with 
the  enemy  in  a  place  distant  from  succor  or  any  superior  offi- 
cer, are  left  to  their  own  discretion  and  may,  so  far  as  con- 
cerns their  own  persons,  do  everything  which  a  commander 
might  do  with  respect  to  himself  and  the  troops  under  his 
command.  Promises  made  by  individuals  under  such  cir- 
cumstances, if  confined  to  their  own  persons  and  within  the 
sphere  of  a  private  individual,  are  valid  and  binding,  and  the 
sovereign  has  no  right  to  release  them  from  their  obligations, 
or  compel  them  to  violate  the  compact.  For,  when  a  subject 
can  neither  receive  his  sovereign's  orders,  nor  enjoy  his  pro- 
tection, he  resumes  his  natural  rights,  and  may  provide  for 
his  safety  by  any  just  and  honorable  means  in  his  power. 
Individual  promises  ot  this  kind,  made  with  competent  pow- 
ers, are  of  as  binding  a  nature  as  truces  and  capitulations, 
and  the  good  of  the  state  equally  requires  that  faith  be  kept 
on  such  occasions  as  in  more  formal  agreements.  Thus,  a 
prisoner  who  is  released  on  parole,  is  bound  to  observe  it 
with  scrupulous  punctuality,  nor  can  the  sovereign  oppose 
such  observance  of  his  engagement.  But,  if  a  soldier  should 
be  made  prisoner  in  the  vicinity  of  his  commander  and  while 
under  his  immediate  orders,  he  is  not  properly  the  master  of 
his  own  acts  or  left  to  his  own  discretion,  and,  under  ordinary 
circumstances,  he  should  wait  as  prisoner  of  war,  till  his  supe- 
riors can  treat  for  his  exchange  or  release.  But  if  he  fall 
into  the  hands  of  a  barbarous  enemy,  and,  to  avoid  a  cruel 
imprisonment,  or  to  save  his  life,  he  promises  a  ranson  or 
services  not  treasonable,  his  agreement  should  be  respected 
by  his  superiors.  ( Vattel,  Droit  des  Gens,  liv.  3,  ch.  16,  §  264  ; 
Grotius,  deJur.  Bel.  ac  Pac,  lib.  3,  cap.  23;  Pufendorf,  deJur. 
Nat.  ei  Gent,  lib.  8,  cap.  7,  §  16;  Riquelme,  Derecho  Pub.  Int.^ 
lib.  1,  tit.  1,  cap.  13;  Burlamaqui,  Droit  de  la  Nat.  et  des  GenSy 
tome  5,  pt.  4,  ch.  13.) 
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§  12.  A  passport  or  safe  conduct,  is  a  document  granting  to 
persons  or  property  an  exemption  from  the  operations  of  war, 
for  the  time,  and  to  the  extent  prescribed  in  the  instrument 
itself.  The  term  passport  is  applied  to  personal  permissions 
given  on  ordinary  occasions,  both  in  peace  and  war,  where 
there  is  no  reason  why  the  parties  named  in  them  should  not 
go  where  they  please ;  while  safe  conduct  is  tlie  name  usually 
given  to  the  instrument  which  authorizes  an  enemy,  or  an 
alien,  to  go  into  places  where  he  could  not  go  without  danger, 
or  to  carry  on  trade  forbidden  by  the  laws  of  war.  The 
word  passport,  however,  is  more  generally  applied  to  persons, 
and  safe  conduct,  to  both  persons  and  things.  A  passport  is 
not  transferable  by  the  person  named  in  the  permission,  for 
although  there  were  no  objections  to  giving  the  privilege  to 
him,  there  might  be  very  serious  objections  to  the  individual 
taking  his  place.  It,  however,  generally  includes  the  serv- 
ants and  personal  baggage  of  the  person  to  whom  it  is 
granted,  unless  there  ^ould  be  particular  objection  to  the 
passage  of  such  servants,  or  to  the  admission  of  the  baggage ; 
but,  to  save  all  doubt  and  difficulty  in  such  matters,  it  is 
usual  to  enumerate  with  precision  every  particular  with 
respect  to  the  extent  of  the  indulgence.  A  safe  conduct  for 
effects,  without  designating  the  person  who  is  to  introduce 
or  remove  them,  may  be  introduced  or  removed  by  any  agent 
of  the  owner,  unless  the  agent  selected  should  be  personally 
objected  to,  as  an  object  of  suspicion  or  danger.  Instruments 
of  this  kind,  are  always  to  be  taken  strictly,  and  must  be  con- 
fined to  the  persons,  effects,  purpose,  place  and  time,  for 
which  they  are  granted.  But,  if  the  person  who  has  received 
a  passport  should  be  detained  in  an  enemy's  country  by  sick- 
ness or  by  force,  beyond  the  specified  time,  he  should  receive 
a  new  instrument,  or  be  considered  as  still  under  the  protec- 
tion of  the  old  one.  But  no  detention  by  business,  or  by 
circumstances  not  entirely  unavoidable,  will  entitle  him  to 
such  indulgence.  If,  for  example,  he  should  take  advantage 
of  a  suspension  of  hostilities  to  remain,  he  will  do  so  at  his 
peril,  and  if  he  should  be  found  in  an  enemy's  country  at  the 
termination  of  the  truce,  the  time  named  in  his  passport  hav- 
ing expired,  he  will  be  subject  to  the  ordinary  laws  of  war, 
without  any  claim  for  special  protection.     Passports  and  safe 
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conducts  are  of  two  kinds;  those  whicli  are  limited  in  their 
effects  to  particular  places  or  districts  of  country,  and  those 
which  are  general  and  extend  over  a  whole  country.  Those 
of  the  first  class  may  be  granted  by  military  and  naval  offi- 
cers or  governors  of  towns,  to  have  effect  within  the  limits  of 
their  respective  commands,  and  such  instruments  must  be 
respected  by  all  persons  under  their  authority.  The  power 
to  issue  such  documents  is  implied  in  the  nature  of  their  trust. 
But  a  general  passport,  or  safe  conduct,  to  extend  over  the 
whole  country,  must  proceed  from  the  supreme  authority  of 
the  state,  either  directly  or  by  an  agent  duly  empowered  to 
issue  it.  (Vaitel,  Droit  des  Gens,  liv.  3,  ch.  17,  §§265-270; 
Butherforih,  Instiiuies,  b.  2,  ch.  9,  §  22;  Kent,  Com.  on  Am. 
Law,  vol.  1,  pp.  162,  163 ;  Wheaioii,  Mem.  Int.  Law,  pt.  4,  ch. 
2,  §  25 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  2,  §§  14-22 ; 
Phillimore,  On  Int.  Law,  vol.  3,  §  101 ;  Pufendorf,  de  Jur. 
Nat.  et  Gent.,  lib.  8,  cap.  7,  §  13;  Wildman,  Int.  Law,  vol.  2, 
pp.  28,  29;  Rayneval,  Inst,  du  Droit  Nat.  etc.,  liv.  3,  ch.  9; 
Bello,  Derecho  Internacional,  pt.  2,  cap.  9,  §  4 ;  Heffter,  Droit 
International,  §  142 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens, 
tome  5,  pt.  4,  ch.  11 ;  Real,  Science  du  Gouvernement,  tome  5, 
ch.  3,  sec.  4;  Moser,  Versuch,  etc.,  b.  10,  p.  452.) 

§  13.  A  passport,  or  safe  conduct,  may,  for  good  reasons, 
he  revoked  by  the  authority  which  granted  it;  on  the  general 
principle  of  the  law  of  nations,  that  privileges  may  always 
be  revoked,  when  they  become  detrimental  to  the  state.  A 
permission  granted  by  an  officer  may,  for  this  reason,  be 
revoked  by  his  superior,  but,  until  so  revoked,  it  is  as  binding 
upon  the  successor  as  upon  the  party  who  issued  it.  The 
reasons  for  such  revocation  need  not  always  be  given ;  but 
permissions  of  this  kind  can  never  be  used  as  snares  to  get 
persons  or  effects  into  our  power,  and  then,  by  a  revocation, 
hold  the  persons  as  prisoners,  or  confiscate  the  property. 
Such  conduct  would  be  perfidy  toward  an  enemy,  and  con- 
trary to  the  laws  of  war.  ( Vattel,  Di^oit  des  Gens,  liv.  3,  ch. 
17,  §  276;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  163;  Grotius,  de 
Jur.  Bel  ac  Pac,  lib.  3,  cap.  21,  §  22;  Phillimore,  On  Int.  Law, 
vol.  3,  §  101 ;  Garden,  De  Diplomatic,  liv.  6,  §  16  ;  Bello,  Dere- 
cho Internacional,  pt.  2,  cap.  9,  §4;  Burlamaqui,  Droit  de  la 
Nat.  et  des  Gens.,  tome  5,  pt.  4,  ch.  11.) 
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§  14.  Any  violation  of  the  good  faith  and  spirit  of  such 
instruments,  entitles  the  injured  party  to  indemnity  against 
all  injurious  consequences.  Persons  violating  these  instru- 
ments are  also  subject  to  punishment  by  the  municipal  laws 
of  the  state  by  which  they  are  issued.  Section  twenty-eight 
of  the  act  of  congress,  approved  April  30th,  1790,  provides 
that  if  any  person  shall  violate  any  safe  conduct  or  passport, 
duly  obtained  and  issued  under  the  authoi'ity  of  the  United 
States,  such  person  so  oiFending,  on  conviction,  shall  be 
imprisoned  not  exceeding  three  years,  and  fined  at  the  dis- 
cretion of  the  court.  If  a  soldier  or  subordinate  officer 
should  violate  a  passport,  or  safe  conduct,  issued  by  his 
superior,  he  would,  probably,  also  be  subject  to  be  punished 
for  the  military  oftense  under  military  law  by  a  court  martial. 
[Kent,  Com.  on  Am.  Law^  vol.  1,  p.  163;  Vaitel,  Droit  dcs  Gens, 
liv.  3,  ch.  17,  §  276 ;  U.  S.  Statutes  at  Large,  vol.  1,  p.  118 ; 
Garden,  De  Diplomatie,  liv.  6,  §  16;  Dunlop,  Digest  of  Laws  of 
the  U.  S.,  p.  72;  Brightly,  Digest  of  Laws  of  the  U.  S.,  p.  41.) 

§  15.  Safe-guards  are  protections  granted  by  a  general  or 
other  officer  commanding  belligerent  forces,  for  persons  or 
property  within  the  limits  of  their  commands,  and  against 
the  operations  of  their  own  troops.  Sometimes  they  are 
delivered  to  the  parties  whose  persons  or  property  are  to  be 
protected  ;  at  others  they  are  posted  upon  the  property  itself, 
as  upon  a  church,  museum,  library,  public  office,  or  private 
dwelling.  They  are  particularly  useful  in  the  assault  of  a 
place,  or  immediately  after  its  capture,  or  after  the  termina- 
tion of  a  battle,  to  protect  the  persons  and  property  of  friends 
from  destruction  by  an  excited  soldiery.  Violations  of  such 
instruments  are  usually  punished  with  the  utmost  severity. 
A  guard  of  men  is  sometimes  detached  to  enforce  the  safety 
of  the  persons  and  property  thus  protected.  Such  guards  are 
justified  in  resorting  to  the  severest  measures  to  punish  any 
violation  of  the  safety  of  their  trust.  Article  fifty -five  of  the 
rules  and  articles  of  war  of  the  United  States,  approved  April 
10th,  1806,  provides  that,  ''whosoever,  belonging  to  the 
armies  of  the  United  States  employed  in  foreign  parts,  shall 
force  a  safe-guard,  shall  suflfer  death."  A  safe-guard  is  a 
particular  kind  of  passport  or  safe-conduct,  and  is  to  be  con- 
strued according  to  the  rules  of  interpretation  applicable  to 
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such  instruments.  {Garden,  Be  JDiplomaiie,  liv.  6,  §  16;  Mar- 
tens, Precis  du  Droit  des  Gens,  §  292;  PhiUimore,  On  Int.  Law, 
vol.  2,  pp.  28,  29;  U.  S.  Statutes  at  Large,  vol.  2,  p.  366; 
U.  S.  Army  Regulations  of  1857,  §§  769-773;  Rayneval,  Inst, 
du  Droit  Nat.,  etc.,  liv.  3,  ch.  9;  Heffter,  Droit  International,  § 
142;  Real,  Science  du  Gouvernement,  tome  5,  ch.  3,  sec.  4; 
Brightly,  Digest  of  Laws  of  U.  S.,  p.  78 ;  Dunlop,  Digest  of 
Laws  of  U.  S.,  p.  381.) 

§  16.  A  cartel  is  an  agreement  between  belligerents  for  the 
exchange  or  ransom  of  prisoners  of  war.  The  actual  exis- 
tence of  a  war  is  not  essentially  necessary  to  give  efiect  to 
cartels,  but  it  is  sufficient  if  they  entered  into  prospectively 
and  in  expectation  of  approaching  hostilities ;  for  the  occa- 
sions for  them  may  just  as  naturally  arise  from  a  view  of 
approaching  events,  and  parties  may  contract  to  guard  against 
the  consequences  of  hostilities  which  they  may  foresee.  Both 
belligerents  are  bound  to  faithfully  observe  such  compacts, 
and  a  cartel  party  sent  under  a  flag  of  truce  to  carry  into 
execution  the  provisions  of  a  cartel,  is  equally  under  the 
protection  of  both.  "  Good  faith  and  humanity,"  says 
Wheaton,  "  ought  to  preside  over  the  execution  of  these 
compacts,  which  are  designed  to  mitigate  the  evils  of  war, 
without  defeating  its  legitimate  purposes.  By  the  modern 
usages  of  nations,  commissaries  are  permitted  to  reside  in 
the  respective  belligerent  countries,  to  negociate  and  carry 
into  eftect  the  arrangements  necessary  for  this  object. 
Breach  of  good  faith  in  these  transactions  can  be  punished 
only  by  withholding  from  the  party  guilty  of  such  violation 
the  advantages  stipulated  by  the  cartel;  or,  in  cases  which 
may  be  supposed  to  warrant  such  a  resort,  by  reprisals  or 
vindictive  retaliation."  In  the  United  States  such  compacts 
are  not  deemed  treaties  in  the  sense  of  the  constitution.  A 
cartel  for  the  exchange  of  prisoners,  between  the  United 
States  and  Great  Britain,  in  1813,  was  ratified  by  the  Ameri- 
can secretary  of  state  (May  14th.)  ( Wildman,  Int.  Law,  vol. 
2,  p.  31;  Vaitel,  Droit  des  Gens,  liv.  3,  ch.  17,  §  278;  Ruther- 
forth.  Institutes,  b.  2,  ch.  9,  §22;  Wheaton,  Mem.  Int.  Law, 
pt.  4,  ch.  2,  §  3;  Phillimore,  On  Int.  Law,  vol.  3,  §  111;  The 
Carolina,  6  Bob.  Rep.,  p.  336 ;  La  Gloire,  5  Rob.  Rep.,  p. 
492;    The  Mary,  5  Rob.   Rep.,  p.  200;    Manning,  Law  of 


Ch.  XXVII. — Intercourse  of  Belligerents.        667 

Nations,  p.  163;  Martens,  Precis  du  Droit  des  Gens,  §  275; 
Garden,  Be  Dijolomatie,  liv.  6,  §  16;  Bello,  Derecho  Internacional, 
pt.  2,  cap.  9,  §  5 ;  Heffter,  Droit  International,  §  142.) 

§  17.  A  cartel  ship,  is  a  vessel  commissioned  for  the  exchange 
or  ransom  of  prisoners  of  war,  or  to  carry  proposals  from  one 
belligerent  to  the  other,  under  a  flag  of  truce.  Such  com- 
mission and  flag  are  considered  to  throw  over  the  vessel,  and 
the  persons  engaged  in  her  navigation,  the  mantle  of  peace  ; 
she  is,  pro  hoc  vice,  a  neutral  licensed  vessel,  and  her  crew 
are  also  neutrals;  and  so  far  as  relates  to  the  particular  ser- 
vice in  which  she  is  employed,  she  is  under  the  protection  of 
both  belligerents.  But  she  can  carry  no  cargo,  and  no 
ammunition  or  implements  of  war,  except  a  single  gun  for 
firing  signals.  This  is  regarded  as  a  species  of  navigation 
which,  on  every  consideration  of  humanity  and  policy,  should 
be  conducted  with  the  strictest  regard  to  the  original  pur- 
pose, and  to  the  rules  Avhich  are  built  upon  it,  since,  if  this 
mode  of  intercourse  be  broken  off*,  it  will  be  followed  by 
calamitous  results  to  individuals  of  both  belligerents.  It  is, 
therefore,  said  by  high  authority,  that  cartel  ships  cannot  be 
too  narrowly  w^atched ;  and  that  both  parties  should  take 
care  that  the  service  should  be  conducted  in  such  a  manner 
as  not  to  become  a  subject  of  jealousy  and  distrust  between 
the  two  nations.  The  authority  to  commission  a  cartel  ship, 
is  supposed  to  emanate  from  the  supreme  power  of  the  state, 
but  it  may  be  issued  by  a  subordinate  officer,  in  the  due 
execution  of  a  public  duty.  When  a  cartel  ship  appears  to 
have  been  employed  in  the  public  service,  and  for  the  pur- 
poses of  humanity,  it  will  be  presumed  that  the  commission 
under  which  she  acts  was  issued  by  the  sanction  of  the  coun- 
cils of  the  state,  until  renounced  by  the  sovereignty  from 
which  it  is  supposed  to  emanate.  Thus,  a  cartel,  granted  by 
the  commander  of  the  British  forces,  at  Amboyna,  to  a  Dutch 
vessel,  was  held  by  Sir  William  Scott  to  be  valid  for  the  pro- 
tection of  the  vessel  from  capture  and  condemnation.  [Phil- 
liniore,  On  Int.  Law,  vol.  3,  §  111 ;  Duer,  On  Insurance,  vol.  1, 
pp.  539,  540;  The  Carolina,  6  Rob.  Rep.,  p.  336;  The  Venus, 
4  Rob.  Rep.,  p.  355 ;  La  Gloire,  5  Rob.  Rep.,  p.  192 ;  Wild- 
man,  Int.  Law,  vol.  1,  pp.  32,  33 ;  Grotius,  De  Jur.  Bel.  ac 
Pac,  lib.  3,  cap.  22,  §§  2,  4 ;  Pufendorf,  De  Jur.  Nat.  ei  Gent., 
WK  8,  cap.  7,  §  13 :    VatteL  Droit  des  Gens.  liv.  3,  ch.  16,  §  237  ^ 
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§  18.  The  rights,  immunities  and  duties  of  cartel  ships, 
have  been  matters  of  discussion  and  judicial  decision  in  prize 
courts.  Sir  William  Scott  gave  a  very  elaborate  opinion  on 
this  subject,  in  the  case  of  The  Daifjie.  With  respect  to  the 
character  of  the  ships  employed  in  such  service,  he  says  it  is 
generally  immaterial  whether  they  are  merchant  ships,  or 
ships  of  war,  but  there  may  be  extreme  cases  in  which  the 
nature  of  the  ship  might  be  material ;  "  as,  if  a  fire  ship 
was  to  be  sent  on  such  service  to  Portsmouth  or  Plymouth, 
though  she  had  prisoners  on  board,  she  would  undoubtedly 
be  an  unwelcome  visitor  to  a  naval  arsenal,  and  her  particular 
character  might  fairly  justify  a  refusal  to  admit  her."  He 
was  also  of  opinion,  that  the  cartel  protected  such  ships,  not 
only  in  trajeciu,  adeundum  et  redeundum,  but  also  in  going 
from  one  port  to  another  to  be  fitted  up  and  to  take  prisoners 
on  board,  although  the  passage  of  ships  from  one  port  to 
another  of  an  enemy,  is  liable  to  suspicion.  Moreover,  that 
a  vessel  goi7ig  to  be  employed  as  a  cartel  ship,  is  not  protected, 
by  mere  intention,  on  her  way,  for  the  purpose  of  taking  on 
herself  that  character  when  she  arrives.  When  it  is  neces- 
sary to  send  to  anothar  port  for  vessels  for  such  purpose,  it 
is  proper  to  apply  to  the  enemy's  commissary  of  prisoners 
for  a  pass  or  special  safe  conduct.  The  principal  question  to 
be  decided  in  such  cases,  is  that  of  intention;  if  the  vessel 
is  actually  commissioned  and  employed  as  a  cartel  ship,  if  she 
is  fitted  out  and  conducts  herself,  in  every  respect,  as  a  cartel 
ship,  she  is  protected  as  such ;  but  if  she  is  acting  fraudu- 
lently, she  is  liable  to  condemnation.  Imprudence  and  negli- 
gence, do  not  constitute  fraud.  {Phillimore,  On  Int.  Law 
vol.  3,  §§  111,  112  ;  Luer,  On  Insurance,  vol.  1,  p.  539;  The 
Daifjie,  3  Rob.  Pep.,  pp.  141-146 ;  La  Gloire  5  Pob.  Rep., 
p.  192;  The  Jfar?/,  5  Rob.  Rep.,  p.  200;  TheVeuus,4:^o\). 
Rep., p.  355;   The  Carolina,  Q'Roh.  Rep.,  p.  336.) 

§  19.  The  present  usage  of  civilized  nations  is,  as  already 
stated,  to  exchange  prisoners  of  war,  or  to  release  them  on 
\hQ\Y  parole,  or  word  of  honor,  not  to  serve  against  the  captor 
again  for  a  definite  period,  during  the  war,  or  till  properly 
exchanged.  But  is  was  formerly  the  frequent  practice  for 
the  state  to  leave  to  every  prisoner,  or  at  least  during  the  war, 
the  care  of  redeeming  himself,  and  the  captor  had  a  lawful 
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right  to  demand  a  ransom  for  the  release  of  his  prisoners. 
This  practice  gave  rise  to  certain  rules  with  respect  to  the 
interpretation  of  the  particular  agreements  of  this  kind.  As 
the  captor  was  held  responsible  for  the  treatment  of  his  pri- 
soner, he  could  not  divest  himself  of  this  responsibility  by 
transferring  him  to  another;  but,  having  agreed  with  his 
prisoner  concerning  the  price  of  the  ransom,  he  could  trans- 
fer this  right  to  a  third  party,  for  the  agreement  then  becomes 
a  perfect  contract,  binding  upon  both  parties,  and  the  right 
to  receive  the  price  may  be  transferred  by  the  captor  to 
whomsoever  he  pleases.  If  the  prisoner  should  die  before 
being  set  at  liberty,  although  the  price  of  the  ransom  should 
have  been  agreed  upon,  it  was  not  held  to  be  due  from  his 
heirs ;  but  if  he  had  obtained  his  liberty  at  the  time  of  his 
death,  good  faith  would  require  the  payment  of  the  price 
agreed  upon.  If  he  should  be  retaken  by  his  own  party 
after  making  the  compact  of  ransom,  but  before  its  execution, 
it  would  not  be  due,  because  he  was  not  set  at  liberty  in  virtue 
of  the  agreement.  If  he  has  concealed  his  rank  and  character 
when  making  the  agreement  as  to  the  price  of  ransom,  he  is 
guilty  of  fraud,  and  on  its  discovery,  the  captor  is  justified  in 
annulling  it.  If  he  has  agreed  to  perform  any  particular  act, 
if  not  inconsistent  with  his  duty  to  his  own  state,  as  a  conside- 
ration for  his  release,  he  is  bound  to  perform  it,  and  he- is 
deserving  of  punishment  for  a  neglect  or  refusal  to  fulfil  his 
promise.  At  one  time,  the  wealth  to  be  amassed  by  the  ran- 
som of  prisoners  of  war,  was  one  of  the  great  inducements 
to  military  service,  and  curious  instances  of  the  importance 
which  was  attached  to  this  consideration,  occur  in  history. 
Thus,  when  the  Maid  of  Orleans  was  to  be  brought  to  her 
disgraceful  trial,  the  advisers  of  the  measure  thought  it  right 
to  pay  her  captors,  whose  property  she  had  become,  a  sum 
equal  to  what  it  was  supposed  they  might  be  able  to  make 
by  her  ransom.  {Phillimore^  On  Int.  Law,  vol.  3,  §  109 ; 
Martens,  Recueil  de  Traites,  tome  3,  p.  361 ;  Manning,  Law  of 
Nations,  pp.  156,  et  seq. ;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  2, 
§  3 ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  17,  §§  278-285 ;  Turner, 
Hist,  of  England,  vol.  3,  p.  101 ;  Lingard,  Hist,  of  England, 
vol.  5,  p.  118 ;  United  States  Statutes  at  Large,  vol.  3,  pp.  351, 
778 ;  Mies,  Register,  vol.  2^  p.  382 ;   Wildman,  Int.  Law,  vol. 
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2,  p.  26 ;  Martens,  Precis  du  Droit  des  Gens,  §  275 ;  JBello, 
.Verecho  Internacional,  pt.  2,  cap.  9,  §  5;  Riquelme,  Derecho  Pub, 
Int.,  lib.  1,  tit.  1,  cap.  13 ;  Dumont,  Corps  Diplomatique,  tome 
7,  p.  231.) 

§  20.  The  term  ransom  is  now  usually  applied  to  property 
taking  from  an  enemy  in  war,  and  surrendered  or  restored  to 
tlie  owner  on  the  payment  of,  or  agreement  to  pay,  a  speci- 
fied sum  of  money,  which  is  called  lansom  money.  This 
term  was  formerly  applied  to  the  redemption  of  property 
captured  on  land,  as  well  as  on  the  high  seas ;  but,  by  general 
use,  it  is  now  understood  to  apply  to  the  agreement  made 
between  the  commander  of  a  captured  vessel  or  cargo,  and 
the  captor,  by  which  the  latter  permits  the  former  to  depart 
with  his  vessel,  and  gives  him  a  safe-conduct,  in  considera- 
tion of  a  sum  of  money  which  the  former,  in  his  own  name, 
and  in  the  name  of  the  owners  of  the  vessel  and  cargo, 
promises  to  pay  at  a  future  time  named.  This  contract  is 
usually  made  in  writing,  in  duplicate,  one  of  which  is  kept 
by  the  captor,  which  is  properly  called  the  ransom  hill,  and 
the  other  by  the  captured  vessel,  which  is  its  safe-conduct. 
The  general  law  relating  to  the  ransom  of  captured  property, 
was  fully  and  ably  discussed  by  Story.  ( Vide  Maisonnaire  v. 
Keeling,  2  Gallis.  Rep.,  p.  337;  Bouvier,  Law  Die,  verb.  Ran- 
som; Tomlin,  Laic  Die,  verb.  Ransom;  Kent,  Com.  on  Am.  Law, 
vol.  1,  pp.  104-105;  Whenton,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §  28 ; 
Heffter,  Droit  International,  §  142 ;  Bello,  Derecho  Inter nacionaly 
pt.  2,  cap.  5,  §  9 ;  Miller  v.  Resolution,  2  Dallas  Rep.,  p.  15 ; 
Azuni,  Droit  Maritime,  tome  2,  ch.  4,  art.  6;  Emerigon,  Des 
Prises,  ch.  12,  sec.  21 ;  Pothier,  Droit  de  Prop.,  nos.  134-144 ; 
Valin,  Des  Prises,  art.  19 ;  Phillimore,  On  Int.  Law,  vol.  3, 
§  432.) 

§  21.  The  contract  of  ransom  is  considered  in  England  as 
tending  to  relax  the  energy  of  war,  by  depriving  cruisers  of 
the  chance  of  recapture,  and  several  statutes  in  the  reign  of 
George  III.  absolutely  prohibited  to  British  subjects  the 
privilege  of  ransom  of  property  captured  at  sea,  unless  in  a 
case  of  extreme  necessity,  to  be  judged  of  by  the  court  of 
admiralty.  "Other  maritime  nations,"  says  Kent,  "regard 
ransoms  as  binding,  and  to  be  classed  among  the  few  legiti- 
mate commercia  belli.     They  have  never  been  prohibited  in 
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this  country,  and*  the  act  of  congress  of  August  2d,  1813, 
interdicting  the  use  of  British  licenses,  or  passes,  did  not 
apply  to  the  contract  of  ransom."  (Kent,  Com.  on  Am.  Law, 
vol.  1,  p.  105 ;  ChiUy,  On  Com.  Law,  vol.  1,  p.  428 ;  Azuni, 
Droit  Maritime,  tome  2,  ch.  4,  art.  6 ;  Emerigon,  des  Assuran- 
ces, ch.  12,  sec.  21 ;  Vali7i,  des  Prises,  art.  66,  p.  149 ;  Good- 
richy.  Gordon,  15  Johns.  Rep.,  p.  6;  Girard  v.  Ware,  1  Peters. 
C.  C.  Rep.,  p.  142;  The  Saratoga,  2  Gallis.  Rep.,  p.  164; 
Maisonnaire  v.  Keating,  2  Gallis.  Rep.,  p.  336  ;  Brooks  v.  Dorr, 
2  Mass.  Rep.,  p.  39 ;  Stafford  v.  Dodge,  14  Mass.  Rep.,  p.  66 ; 
Phillimore,  On  Int.  Law,  vol.  3,  §  432 ;  Bello,  Derecho  Interna- 
cional,  p.  2,  cap.  5,  §  9.) 

§  22.  The  general  authority  to  capture,  which  is  delegated 
by  the  belligerent  state  to  its  commissioned  cruiser,  involves 
the  power  to  ransom  captured  property,  unless  prohibited  by 
the  law  of  the  captor's  own  country.  The  contract  made  for 
the  ransom  of  enemy's  property  taken  at  sea,  is  generally 
carried  into  effect  by  a  safe  conduct  issued  by  the  captor,  per- 
mitting the  captured  vessel  and  cargo  to  proceed  to  a  desig- 
nated port,  by  a  prescribed  route  and  within  a  limited  time, 
and  such  a  document  furnishes  a  complete  legal  protection 
against  the  cruisers  of  the  same  belligerent  state,  or  its  allies, 
during  the  period  and  within  the  terms  prescribed  in  the  safe 
conduct.  "From  the  very  nature  of  the  connection  between 
allies,"  says  Kent,  "their  compacts  with  the  common  enemy 
must  bind  each  other,  when  they  tend  to  accomplish  the 
objects  of  the  alliance.  If  they  did  not,  the  ally  would  reap 
all  the  fruits  of  the  compact,  without  being  subject  to  the 
terms  and  conditions  of  it ;  and  the  enemy  with  whom  the 
agreement  was  made  would  be  exposed,  in  regard  to  the  ally, 
to  all  the  disadvantages  of  it,  without  participating  in  the 
stipulated  benefits.  Such  an  inequality  of  obligation  is  con- 
trary to  every  principle  of  reason  and  justice."  [Kent,  Com, 
on  Am.  Law,  vol.  1,  p.  105 ;  Pothier,  Droit  de  Propriete,  'No. 
134 ;  Miller  v.  Miller,  2  Dallas  Rep.,  p.  15 ;  Phillimore,  On 
Int.  Law,  vol.  3,  §  110 ;  Bello,  Derecho  Internacional,  pt.  2,  cap. 
5,  §  9 ;  De  Cussy,  Droit  Maritime,  liv.  1,  tit.  2,  §  29.) 

§  23.  As  a  general  rule,  the  captor,  by  the  safe  conduct 
implied  in  a  ransom-bill,  simply  guarantees  the  ransomed 
vessel  against  being  interrupted  in  its  course,  or  retaken  by 
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other  cruisers  of  its  own  nation  or  of  its  allies,  but  not  against 
loss  by  the  perils  of  the  sea.  There  is  no  implied  insurance 
in  the  ransom  bill  against  such  losses.  If,  therefore,  the  ran- 
somed vessel  should  founder  at  sea,  or  be  wrecked,  and  become 
a  total  loss,  the  contract  is  still  binding,  and  the  ransom  bill 
payable  to  the  captor.  But  it  is  sometimes  specified  in  the 
contract  of  ransom,  that  the  loss  of  the  vessel  by  the  perils  of 
the  sea  shall  discharge  the  captured  party  from  the  payment 
of  the  ransom ;  such  a  clause  is  restrained  to  the  case  of  a 
total  loss  on  the  high  seas,  and  is  not  extended  to  stranding, 
which  might  afford  the  master  a  temptation  to  fraudulently 
cast  away  his  vessel,  in  order  to  save  the  most  valuable  part 
of  his  cargo,  and  avoid  the  payment  of  the  ransom.  ( Whea- 
ton,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §  28  ;  Kent,  Com.  on  Am.  Law, 
vol.  1,  p.  106 ;  Pothier,  Traite  de  Froprieie,  'No.  138 ;  Bello, 
Derecho  Internacional,  pt.  2,  cap.  5,  §9;  PhilUmore,  On  Int, 
Law,  vol.  3,  p.  110.) 

§  24.  If  the  ransomed  vessel  should  exceed  the  time,  or 
deviate  from  the  course,  prescribed  in  the  contract^  she  for- 
feits her  safe-conduct,  and  is  liable  to  recapture ;  and  if  retaken, 
the  debtors  of  the  ransom  are  discharged  from  their  obliga- 
tion, which  is  merged  in  the  prize,  and  the  amount  is  deducted 
from  the  netproceeds  thereof  and  paid  to  the  first  captor,  whilst 
the  residue  is  paid  to  the  second  captor.  But  any  variation 
from  the  course  prescribed,  or  the  time  limited,  by  the  con- 
tract, caused  by  the  stress  of  weather,  or  unavoidable  neces- 
sity, does  not  work  a  forfeiture  of  the  safe-conduct.  If  the 
captor,  after  having  ransomed  an  enemy's  vessel,  is  himself 
taken  by  the  enemy,  together  with  the  ransom  bill  of  which 
he  is  the  bearer,  this  ransom  bill  becomes  a  part  of  the  cap- 
ture made  by  the  enemy ;  and  the  persons  of  the  hostile 
nation,  who  were  debtors  of  the  ransom,  are  thereby  dis- 
charged from  their  obligation  under  the  ransom-bill.  But 
questions  relating  to  maritime  captures  and  recaptures,  will  be 
more  particularly  considered  in  the  chapter  on  the  rights  and 
duties  of  captors.  ( Vide  post,  chapter  xxx. ;  Wheaton,  Elem, 
Int.  Law,  pt.  4,  ch.  2,  §  28 ;  Kent,  Com.  on  Am.  Law,  vol.  1, 
p.  106  ;  Pothier,  Traite  de  Propriete,  IN'os.  139, 140;  Valin,  Com, 
siir  V  Or  don,  liv.  3,  tit.  9,  §  10 ;  Bello,  Derecho  Internacional,  pt. 
2,  cap.  5,  §  9 ;  Be  Cussy^  Droit  Maritime,  liv.  1,  tit.  3,  §  29.) 
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§  25.  Sometimes  a  hostage  is  taken  for  the  faithful  perfor- 
mance of  the  contract  on  the  part  of  the  captured.  The 
death  or  the  recapture  of  the  hostage,  does  not  discharge  the 
contract  of  ransom,  unless  there  is  an  express  stipulation  to 
that  effect ;  for  the  captor  takes  the  hostage  only  as  a  collate- 
ral security,  and  the  loss  of  such  collateral  security  does  not 
cancel  the  contract,  or  discharge  the  debtor  from  his  obliga- 
tion to  pay  the  ransom.  "The  practice  in  France,"  says 
Kent,  "when  a  French  vessel  has  been  ransomed,  and  a 
hostage  given  to  the  enemy,  is  for  the  officers  of  the  admi- 
ralty to  seize  the  vessel  and  her  cargo,  on  her  return  to  port, 
in  order  to  compel  the  owners  to  pay  the  ransom  debt,  and 
relieve  the  hostage  ;  and  this  is  a  course  dictated  by  a  prompt 
and  liberal  sense  of  justice."  Vattel  and  others  have  given 
very  minute  rules  in  relation  to  hostages  for  prisoners.  If  a 
hostage  be  given  in  order  to  procure  the  liberty  of  a  prisoner, 
and  the  prisoner  die,  the  hostage  should  be  set  free ;  but  if 
the  hostage  die,  the  prisoner  is  not  thereby  restored  to  his 
libert}^  If,  however,  one  prisoner  has  been  substituted  for 
another,  the  death  of  one  releases  the  other.  If  a  prisoner 
be  released  on  condition  of  procuring  the  release  of  another, 
and  that  other  dies  before  his  liberty  has  been  attained,  it  is 
said  that  the  survivor  is  bound  to  return  to  his  prison  !  l^o 
civilized  nation  would  now  impose  such  conditions.  (  Vattel, 
Droit  des  Gens,  liv.  3,  ch.  17,  §§  278-286 ;  Phillimore,  On  Mi. 
Law,  vol.  3,  §  109;  Kerit,  Com.  on  Am.  Law,  vol.  1,  p.  107; 
^N}le.aion,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §  28 ;  Pothier,  Traite 
de  Fropriete,  l^o.  144 ;  Martens,  Fresis  du  Droit  des  Gens,  §  296  ; 
Bello,  Derecho  Internacional,  pt.  2,  cap.  5,  §  9,  cap.  9,  §  5.) 

§  26.  Contracts  of  ransom,  like  all  other  agreements  arising 
jure  belli,  and  lawfully  entered  into  between  belligerents,  sus- 
pend the  character  of  enemy,  so  far  as  respects  the  parties  to 
the  contract  ?  There  can,  therefore,  be  no  just  reason  why 
the  captor  should  not  bring  suit  directly  on  the  ransom  bill. 
And  such  appears  to  be  the  practice  in  the  maritime  courts 
of  the  European  continent.  The  English  courts,  however, 
have  decided  that  the  subject  of  an  enemy  is  not  permitted 
to  sue  in  the  British  courts  of  justice,  in  his  own  proper  per- 
son, for  the  payment  of  a  ransom,  on  the  technical  objection 
of  the  want  of  a  persona  standi  in  judicio,  but  that  the  pay- 
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ment  could  be  forced  by  an  action  brought  by  the  imprisoned 
hostage  in  the  courts  of  his  own  country  for  the  recovery  of 
his  freedom.  This  technical  objection  is  not  based  on  prin- 
ciple, nor  supported  by  reason,  and  the  decision  has  not  the 
sanction  of  general  usage.  "  The  effect  of  this  contract," 
says  Wheaton,  "  like  that  of  every  other  which  may  be  law- 
fully entered  into  between  belligerants,  is  to  suspend  the 
character  of  enemy,  so  far  as  respects  the  parties  to  the  ran- 
som bill;  and,  consequently,  the  technical  objection  of  the 
want  of  a  persona  standi  in  judicio  cannot,  on  principle,  pre- 
vent a  suit  being  brought  by  the  captor  directly  on  the  ran- 
som bill."  Lord  Mansfield  considered  this  contract  as  worthy 
to  be  sustained  by  sound  morality  and  good  policy,  and  as 
governed  by  the  law  of  nations  and  the  eternal  rules  of  jus- 
tice. Licenses  to  trade,  which  properly  belong  to  commercia 
belli,  will  be  discussed  in  a  separate  chapter.  (Kent,  Com.  on 
Am.  Law,  vol.  1,  p.  107 ;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch. 
2,  §  28 ;  Anthon  v.  Fisher,  Doug.  Rep.,  p.  649,  note ;  The 
Hoop,  1  Rob.  Eep.,  p.  169;  CornuY.  Blackburn,  1  Doug,  Rep., 
p.  641 ;  JRicard  v.  Bettenham,  3  Burr.  Rep.,  p.  1734 ;  Pothier, 
Traite  de  Propriete,  N'os.  136, 137 ;  Bello,  Derecho  Internacional, 
pt.  2,  cap.  5,  §  9 ;  De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  29.) 

§  27.  As  flags  of  truce  are  sometimes  sent  from  the  enemy 
to  forces  in  position,  or  on  the  march,  or  in  action,  nominally 
for  making  some  convention,  as  for  a  suspension  of  arms, 
but  really  with  the  design  of  gaining  information,  it  is  proper 
that  restrictions  should  be  placed  upon  its  use.  Thus,  if  sent 
to  an  army  in  position,  the  bearer  of  said  flag  should  never 
be  allowed  to  pass  the  outer  line  of  sentinels,  nor  even  to 
approach  within  the  range  of  their  guns,  without  permission. 
If  warned  away,  and  he  should  not  instantly  depart,  he  may 
be  fired  on.  Similar  precautions  may  be  taken  by  an  army 
on  the  march.  If  the  flag  proceeds  from  the  enemy's  lines 
during  a  battle,  the  ranks  which  it  leaves  must  halt  and  cease 
their  fire.  "When  the  bearer  displays  his  flag,  he  will  be  sig- 
nalled by  the  opposing  force,  either  to  advance,  or  to  retire ; 
if  the  former,  the  forces  he  approaches  will  cease  firing ;  if 
the  latter,  he  must  instantly  retire ;  for,  if  he  should  not,  he 
may  be  fire^  upon.     {Scott,  Military  Die,  p.  304.) 
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§  1.  Character  of  licenses  to  trade  —  g  2.  General  licenses  —  ^3.  Special  licen- 
ses—  §  4.  Decisions  on  their  authority  and  effect — ^  5.  Want  of  uniformity 
in  British  decisions  —  ^6.  Representations  of  the  grantee  —  I  7.  Intentions 
of  grantor — ^8.  Persons  entitled  to  use  them  —  g  9.  Where  the  principal 
acts  as  agent  for  others  —  §  10.  Character  of  the  vessel — g  11.  Exception 
of  a  particular  flag  —  §  12.  Change  of  national  character  during  voyage  — 
^13.  Protection  before  and  after  voyage — ^14.  Quantity  and  quality  of 
goods — §  15.  Protection  to  enemy's  goods  —  §  16.  License  to  alien  enemy — 
17.  If  cargo  be  injured — ^  18.  If  it  cannot  be  landed — §  19.  Compulsory 
change  of  cargo  —  g  20.  For  importation  does  not  protect  re-exportation  — 
I  21.  Course  of  voyage  —  I  22.  Change  of  port  of  destination  —  |  23.  Inten- 
ded ulterior  destination  —  §24.  Condition  to  call  for  convoy — §25.  Cap- 
ture before  and  after  deviation — §  26*r  Time  limited  in  license — g  27.  Li- 
cense does  not  act  retrospectively  —  ^  28.  If  not  on  board,  or  not  endorsed 
—  §29.  Eftect  of  alteration  —  §30.  Breach  of  blockade,  etc.,  by  licensed 
vessel. 

§  1.  A  license  is  a  kind  of  safe  conduct,  granted  by  a  bel- 
ligerent state  to  its  own  subjects,  to  those  of  its  enemy,  or  to 
neutrals,  to  carry  on  a  trade  which  is  interdicted  by  the  laws 
of  war,  and  it  operates  as  a  dispensation  from  the  penalties  of 
those  laws,  with  respect  to  the  state  granting  it,  and  so  far  as 
its  terms  can  be  fairly  construed  to  extend.  The  officers  and 
tribunals  of  the  state  under  whose  authority  they  are  issued, 
are  bound  to  respect  such  documents  as  lawful  relaxations 
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of  the  ordinary  state  of  war ;  but  the  adverse  belligerent  may 
justly  consider  them  as  jper  se  a  ground  of  capture  and  confis- 
cation. Licenses  are  necessarily  stricii  juris,  and  cannot  be 
carried  beyond  the  evident  intention  of  those  by  whom  they 
are  granted ;  nevertheless,  they  are  not  construed  with  pedan- 
tic accuracy,  nor  will  their  fair  effect  be  vitiated  by  every 
slight  deviation  from  their  terms  and  conditions.  Much, 
however,  will  depend  upon  the  nature  of  the  terms  which 
are  not  complied  with.  Thus,  a  variation  in  the  quality 
or  character  of  the  goods  will  often  lead  to  more  danger- 
ous consequences  than  an  excess  oi quantity.  Again,  a  license 
to  trade,  though  safe  in  the  hands  of  one  person,  might 
become  dangerous  in  those  of  another ;  so,  also,  with  respect 
to  the  limitations  of  time  and  i:)lace  specified  in  a  license. 
Such  restrictions  are  often  of  material  importance,  and  can- 
not be  deviated  from  with  safety.  {Manning,  Law  of  Nations, 
p.  123 ;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §  26 ;  Kent, 
Com.  on  Am..  Law,  vol.  1,  pp.  163,  164  ;  Grotius,  de  Jur.  Bel. 
ac  Pac,  lib.  3,  cap.  21,  §  14 ;  Duer,  On  Insurance,  vol.  1,  p. 
595-619 ;  The  Abigail,  Stewart  Vice  Ad.  Rep.,  p.  360  ;  The 
Cosmopolite,  4  Rob.  Rep.,  p.  8 ;  The  Twee  Gebroeders,  1  Edw. 
Rep.,  p.  96 ;  Schroeder  v.  Vaux,  15  East.  Rep.,  p.  52  ;  The 
Jorge  Johannes,^  Rob. Rep.,  p.  263;  Pistoye  et  Duverdy,  Traite 
des  Prises,  tit.  6,  ch.  2,  sec.  6.) 

§  2.  A  general  license  is  a  suspension  or  relaxation  of  the 
exercise  of  the  rights  of  war,  generally  or  partially,  in  rela- 
tion to  any  community  or  individuals,  liable  to  be  affected 
by  their  operation.  It  must  emanate  from  the  sovereignty 
of  the  state,  for  the  supreme  authority  alone  is  competent 
to  decide  what  considerations  of  political  or  commercial 
expediency  will  justifiy  a  suspension  or  relaxation  of  its 
belligerent  rights.  That  branch  of  the  government,  to  which, 
from  the  form  of  its  constitution,  the  power  of  declaring  or 
making  war  is  entrusted,  has  an  undoubted  right  to  regulate 
and  modify,  in  its  discretion,  the  hostilities  which  it  sanc- 
tions. This  may  be  done  by  a  general  ordinance,  by  instruc- 
tions to  armed  vessels,  or  by  licenses  issued  to  certain  com- 
munities or  individuals  exempting  them  from  capture.  In 
England,  licenses  are  either  granted  directly  by  the  crown, 
or  by  some  subordinate  officer,  to  whom  the  authority  of  the 
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crown  has  been  delegated,  either  by  special  instructions  or 
under  the  provisions  of  an  act  of  parliament.  In  the  United 
States,  as  a  general  rule,  licenses  are  issued  under  the  autho- 
rity of  an  act  of  congress,  but  in  special  cases,  and  for  pur- 
poses immediately  connected  with  the  prosecution  of  a  war, 
they  may  be  granted  by  the  authority  of  the  president,  as 
commander-in-chief  of  the  military  and  naval  forces  of  the 
United  States.  {Wildman,  Int.  Law,  vol.  2,  pp.  245,  255; 
Luer,  On  Insurance,  vol.  1,  pp.  355,  541,  594-619 ;  Vandyke 
V.  Whiimore,  1  East.  Rep.,  p.  475 ;  Taulman  v.  Anderson,  1 
Taunt.  Rep.,  p.  227 ;  Shiffner  v.  Gordon,  12  East.  Rep.,  p. 
296 ;  The  Cosmopolite,  4  Rob.  Rep.,  p.  11 ;  The  Hope,  1  Dod. 
Rep.,  p.  226 ;  The  Charlotte,  1  Dod.  Rep.,  p.  387.) 

§  3.  For  the  same  reasons,  a  special  license  to  individuals 
for  a  particular  voyage,  or  for  the  importation  or  exportation 
of  particular  goods,  must,  as  a  general  rule,  also  emanate 
from  the  supreme  authority  of  the  state.  But  there  are 
exceptions  to  this  rule  growing  out  of  the  particular  circum- 
stances of  the  war  in  particular  places.  The  governor  of  a 
province,  the  general  of  an  army,  or  the  admiral  of  a  fleet, 
may  grant  licenses  to  trade  within  the  limits  of  their  own 
commands,  and  such  documents  are  binding  upon  them  and 
upon  all  persons  who  are  under  their  authority,  but  they 
aflbrd  no  protection  beyond  the  limits  of  the  authority  of 
those  who  issue  them.  Thus,  in  the  war  between  the  Uni- 
ted States  and  the  republic  of  Mexico,  the  governor  of  Cali- 
fornia and  the  commander  of  the  Pacific  squadron,  issued 
such  licenses,  but  it  was  not  pretended  that  such  protection 
extended  beyond  the  limits  of  their  respective  commands. 
The  peculiar  circumstances  of  the  case,  the  great  distance 
from  the  seat  of  the  supreme  federal  authority,  the  scarcity 
of  provisions  and  supplies,  and  the  want  of  American  ves- 
sels on  that  coast,  were  deemed  sufficient  reasons  for  the 
exercise  of  that  power.  ( Wheaton,  Llem.  Int.  Law,  pt.  4,  ch. 
2,  §  27 ;  Wildman,  Int.  Law,  vol.  2,  p.  247 ;  Duer,  On  Insu- 
rance, vol.  1,  p.  597 ;  The  Hope,  1  Dod.  Rep.,  p.  226 ;  Letter 
of  Sec'ty  of  California,  31st  Cong.,  1st  sess.  H.  of  R.,  Ex. 
Doc,  No.  17,  p.  671 ;  Gushing,  Opinions  U.  S.  Ait'ys  Gen'l, 
vol.  6,  p.  630.) 
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§  4.  Licenses  have  frequently  been  granted  during  ttie  ope- 
rations of  a  war,  not  only  for  the  protection  of  an  enemy 
trading  in  the  country  of  a  belligerent,  but  to  authorize  sub- 
jects to  trade  with  the  enemy ;  and  the  cases  relative  to  their 
authority  and  legal  effect,  are  numerous,  both  in  the  reports 
of  courts  of  admiralty,  and  of  common  law.  The  leading 
case  on  this  subject  is  that  of  The  Hope,  an  American  ship, 
laden  with  corn  and  flour,  and  captured  whilst  proceeding 
from  the  United  States  to  the  Spanish  peninsula,  under  the 
protection  of  instruments  granted  by  the  English  admiral  on 
the  Halifax  station,  and  the  British  consul  at  Boston.  In 
pronouncing  judgment  in  that  case.  Sir  William  Scott 
remarked,  that  no  consul  in  any  country,  particularly  in  an 
enemy's  country,  is  vested  with  power,  in  virtue  of  his  office, 
to  exempt  the  property  of  enemies  from  the  effects  of  hostili- 
ties ;  and  that  an  admiral  could  restrain  the  ships  under  his 
immediate  command  from  committing  acts  of  hostility,  but 
could  grant  no  safe  conduct  of  this  kind  beyond  the  limits 
of  his  own  station.  But  such  acts  might  be  regarded  as 
sponsiones,  or  agreements  sub  sj)e  rate,  to  which  a  subsequent 
ratification,  by  the  proper  authority,  would  give  validity.  It 
was  shown  that  these  acts  of  its  officers  had  been  confirmed 
by  an  order  in  council,  and  a  restitution  of  the  property  was 
decreed  accordingly.  But,  in  the  case  of  The  Charles,  and 
other  similar  cases,  where  the  safe  conducts  had  been  signed 
by  the  English  admiral,  and  also  by  the  Spanish  minister  in 
the  United  States,  but  not  confirmed  by  the  British  govern- 
ment, it  was  decided  that  the  licenses  afibrded  no  protection, 
being  issued  without  proper  authority.  So,  also,  in  cases  of 
safe  conducts  granted  by  the  British  minister,  in  the  United 
States,  to  American  vessels  sailing  with  provisions  to  the  isl- 
and of  St.  Bartholomew.  All  were  condemned  where  the 
licenses  were  not  expressly  included  within  the  terms  of  the 
confirmation  by  the  order  in  council.  ( The  Cosmopolite,  4 
Eob.  Eep.,  p.  11;  The  Hope,  1  Dod.  Eep.,  p.  226  ;  Johnson 
V.  Sutton,  Doug.  Eep.,  p.  254;  Duer,  On  Insurance,  vol.  1,  pp. 
597,  598 ;   Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §  2T.) 

§  5.  There  are  very  few  American  decisions  on  the  sub- 
ject of  licenses,  and  there  is  a  great  want  of  uniformity  in 
those  of  the  British  admiralty.     Mr.  Duer  has  pointed  out 
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and  commented  on  the  causes  of  this  irregularity.  Prior  to 
the  peace  of  Amiens,  licenses  were  regarded  as  an  act  of 
special  grace,  and  most  strictly  interpreted,  but,  on  the 
renewal  of  the  war,  the  issuing  of  licenses  by  England  was 
regarded  as  a  matter  of  national  policy,  rather  than  personal 
favor.  The  courts,  in  consideration  of  this  policy,  gave  to 
these  instruments  the  largest  interpretation  possible.  "  Most 
of  the  reported  cases  on  the  subject  of  licenses,  were  decided 
during  the  period  that  this  liberal  doctrine  prevailed,  and  in 
many  of  them  it  is  a  matter  of  extreme  difficulty  to  say, 
whether  the  determination  was  governed  by  the  peculiar  cir- 
cumstances and  character  of  the  war,  or  by  reasons  of  gen- 
eral and  permanent  application.  It  is  evident,  however,  that 
it  is  only  rules  of  a  permanent  character,  that  can  be  justly 
said  to  form  a  part  of  the  existing  law,  and  that  it  would  be 
useless  to  state  those  that  were,  in  truth,  occasional  excep- 
tions, arising  from  a  state  of  things  so  extraordinary,  that  it 
is  highly  improbable  it  will  ever  again  occur."  {Hautefeuille, 
JDes  Nations  Mutres,  tome  1,  p.  19  ;  JDuer,  On  Insurance,  vol. 
1,  pp.  594-596  ;  The  Cosmopolite,  4  Rob.  Rep.,  p.  11 ;  The 
Goede  Hoop,  1  Edw.  Rep.,  p.  328-331;  The  Juno,  2  Rob.  Rep., 
p.  117  ;  Morgan  v.  Oswald,  3  Taunt.  Rep.,  p.  555 ;  Flindt  v. 
Scott,  5  Taunt.  Rep.,  p.  693.) 

§  6.  The  validity  of  a  license  depends  not  only  on  the  suffi- 
ciency of  the  authority  by  which  it  is  granted,  but  also  on 
the  good  faith  of  the  party  to  whom  it  is  issued.  Like  every 
other  grant,  although  issued  in  due  form,  and  by  the  proper 
authority,  a  license  may  be  vitiated  by  fraudulent  conduct  in 
obtaining  it.  The  misrepresentation  or  suppression  of  mate- 
rial facts — of  facts  that,  if  known,  would  probably  have  influ- 
enced the  discretion  of  the  grantor — renders  the  license  a 
nullity,  and  exposes  the  property  it  is  invoked  to  protect  to 
certain  condemnation.  JSTor  is  it  necessary,  in  order  to  inval- 
idate the  license,  that  such  misrepresentations  or  suppres- 
sions of  material  facts  should,  in  all  cases,  involve  an  impu- 
tation or  suspicion  of  fraud.  Thus,  where  the  agent  who 
procured  the  license  was  described  as  a  merchant  of  London, 
but  it  appeared  on  trial  that,  when  the  license  was  granted, 
he  was,  in  fact,  a  resident  of  a  foreign  country,  the  error  was 
held  to  invalidate  the  licen se.    So,  where  a  license  was  granted 
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to  a  person  by  name,  describing  him  as  a  British  merchant, 
and  it  was  found  that  he,  in  person,  visited  Holland,  at  that 
time  an  enemy's  country,  mixed  and  incorporated  himself, 
when  there,  in  the  national  commerce,  and  exported  the 
goods  as  a  Dutch  merchant,  instead  of  importing  them  as  an 
English  merchant,  the  license  was  regarded  as  invalidated, 
and  his  property  confiscated.  {Wildman^  Int.  Law,  vol.  2,  p. 
250  ;  Duer,  On  Insurance,  vol.  1,  pp.  594,  601,  602;  The  Clio,  6 
Eob.  Eep.,  p.  69 ;  The  Cosmopolite,  4  Eob.  Kep.,  p.  11 ;  The 
Jonge  Klassina,  5  Eob.  Eep.,  p.  269;  Klingender  v.  Bond,  14 
East.  Eep.,  p.  484.) 

§  7.  Although  a  license  may  have  been  issued  by  compe- 
tent authority,  and  on  the  good  faith  of  the  party  obtaining 
it,  in  order  to  render  it  available  for  the  protection  of  the 
property  to  which  it  relates,  the  intentions  of  the  grantor,  as 
expressed  in  the  license,  must  be  pursued  in  its  mode  of 
execution,  and  there  must  be  an  entire  good  faith  on  the  part 
of  the  user,  in  executing  it.  And  although,  as  before 
remarked,  licenses  are  not  to  be  construed  with  a  literal  and 
pedantic  accuracy,  yet  no  greater  latitude  of  interpretation 
is  permitted  than  corresponds  with  the  intentions  of  the 
grantor,  fairly  understood;  no  other  or  greater  deviation  is 
allowed,  than  it  may  be  justly  presumed  the  grantor  with  a 
knowledge  of  the  circumstances,  would  himself  have  sanc- 
tioned. "It  is  a  mistake,"  says  Duer,  '*to  suppose  that  the 
rights  of  the  user  may  not  be  prejudiced  by  a  construction  ot 
the  grant  that  is  merely  erroneous.  It  is  absolutely  essential, 
that  the  will  of  the  grantor  shall  be  observed ;  so  that,  that 
only  shall  be  done  which  he  intended  to  permit;  whatever 
he  did  not  mean  to  permit  is  absolutely  interdicted.  Hence, 
the  party  who  uses  the  license,  engages,  not  only  for  fair 
intentions,  but  for  an  accurate  interpretation  and  execution 
of  the  grant."  (Wildman,  Int.  Law,  vol.  2,  pp.  245,  etseq. ; 
Duer,  On  Insurance,  vol.  1,  pp.  698,  599;  The  Cosmopolite,  4 
Eob.  Eep.,  p.  11;  The  Jonge  Johannes,  4  Eob.  Eep.,  p.  263; 
The  Vriendschap,  4  Eob.  Eep.,  p.  96.) 

§  8.  The  first  material  circumstance  to  be  considered  in  the 
execution  of  a  license,  with  respect  to  the  intentions  of  the 
grantor  and  the  good  faith  of  the  user,  is,  the  persons  entitled 
to  use  it.    A  license  is  not  a  subject  of  transfer  or  assignment, 
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and  however  general  maybe  the  terms  in  which  the  grantees 
are  descrJ^cd,  those  who  claim  for  their  property  its  protec- 
tion, must  show  that  the  application  on  which  it  was  issued 
was  made  in  their  behalf,  and  that  the  applicant  named  in 
the  license  was,  in  truth,  their  agent.  But  if  granted  to  a 
particular  person  by  name,  in  behalf  of  himself  and  others, 
it  is  not  necessary  that  the  person  named  should  have  any 
share  or  interest  in  the  property  to  which  the  license  relates; 
it  is  sufficient  if  he  acted  as  agent  of  those  to  whom  its  exclu- 
sive use  is  appropriated.  If  the  license  is,  by  express  words, 
made  negotiable,  or  if  no  mention  whatever  is  made  of  the 
persons  upon  whose  application  it  is  granted,  or  by  whom  it 
is  to  be  used,  it  is  a  legitimate  subject  of  transfer  and  sale, 
and  the  purchaser  is  as  lully  protected  as  if  it  had  been 
granted  to  him  on  his  personal  application.  [Duer,  On  Insur- 
ance, vol.  1,  pp.  599-606;  Feise  v.  Thom2)son,  1  Taunt.  Eep., 
p.  122;  Warin  v.  Scott,  4  Taunt.  Rep.,  p.  605;  BobinsouY. 
Morris,  5  Taunt.  Eep.,  p.  725;  Barloiv  v.  M'Iniosh,  12  East. 
Eep.,  p.  311;  £usk  v.  £eU,  16  East.  Eep.,  p.  3;  Bawlinson  v. 
Janson,  12  East.  Eep.,  p.  223;  The  Jonge  Johannes,  4  Eob. 
Eep.,  p.  263 ;  The  Acteon,  2  Dod.  Eep.,  p.  48 ;  The  Louisa 
Charlotte,  1  Dod.  Eep.,  p.  308 ;  Fenton  v.  Pearson,  15  East. 
Eep.,  p.  419;  Morgan  v.  Oswald,  3  Taunton  Eep.,  p.  55b; 
Flindt  V.  Scott,  5  Taunton  Eep.,  p.  674.) 

§  9.  But  where  the  license  is  not  made  negotiable,  and  the 
persons  named  in  the  license  obtained  it  in  their  own  names 
and  not  as  the  representatives  and  agents  of  others  —  the 
license  being  for  themselves,  their  agents,  or  holders  of  their  bills 
of  lading — it  cannot  protect  the  property  of  others  for  whom 
the  grantees  act  as  agents,  and  in  which  they  are  not  inter- 
ested. Thus,  a  license  to  B.  &  S.  and  their  agents,  will 
not  protect  the  property  of  others  for  whom  B.  &  S.  may 
see  lit  to  act  as  agents.  But  where  a  license  is  issued  to 
B.  S.  &  Co.,  meaning  under  that  denomination  to  include 
persons  who  had  agreed  to  take  part  in  the  shipment  made 
under  such  license,  such  persons  are  held  to  be  protected. 
(Wildmaii,  Int.  Law^  vol.  2,  pp.  254,  255 ;  The  Jonge  Johannes, 
4  Eob.  Eep.,  p.  263;  The  Christina  Sophia,  cited  4  Eob.  Eep., 
p.  267 ;  Feize  v.  Waters,  2  Taunton  Eep.,  p.  248.) 
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§  10.  The  second  point  to  be  considered,  in  determining 
upon  the  proper  execution  of  a  license,  is,  the  character  of  the 
vessel.  The  national  character  of  the  ship,  as  described  in 
the  license,  is,  in  most  cases,  a  condition  necessary  to  be 
fulfilled.  Where  the  license  directs  the  employment  of  a 
neutral  vessel  belonging  to  a  particular  nation,  the  substitu- 
tion of  a  neutral  ship  of  a  different  state,  standing  in  the 
same  political  relations  to  the  belligerent  powers,  would, 
probably,  not  be  be  regarded  as  prejudicial.  The  same  may 
be  said  of  the  employment  of  two  ships,  when  the  terms  of 
the  license  refer  only  to  one,  if  both  vessels  bear  the  same 
national  character,  and  there  be  no  variation  in  the  quantity 
or  quality  of  the  goods  described  in  the  license.  But,  in 
both  these  changes,  a  good  and  satisfactory  cause  must  be 
shown.  If  a  neutral  ship  is  mentioned  in  the  license,  the 
employment  of  a  ship  of  the  state  issuing  the  license  is  con- 
sidered an  essential  deviation,  which  will  lead  to  a  condem- 
nation. So,  the  employment  of  a  ship  belonging  to  the 
enemy,  when  not  authorized  by  the  license,  is,  in  all  cases 
noxious  and  fatal.  When  the  license  authorizes  the  impor- 
tation of  goods  from  an  enemy's  country,  in  an  enemy's  ship, 
although  confined,  in  terms,  to  the  goods,  by  the  just  con- 
struction of  law,  it  is  extended  to  the  vessel  also.  For  the 
necessary  effect  of  such  a  license  is  to  legalize  the  voyage  as 
described,  in  all  its  incidents,  and  hence  the  ship  is  just  as 
much  a  legitimate  object  of  protection  as  the  cargo  which  is 
to  be  brought  in  it.  {Duer,  On  Insurance,  vol.  1,  pp.  609, 
612;  Kensington  Y.  Inglis,  9  East.  Kep.,  p.  273;  The  Dank- 
baarheit,  1  Dod.  Eep.,  p.  183;  The  Vromv  Cornelia,  1  Edw. 
Rep.,  p.  340;  The  Jonge  Arend,  5  Rob.  Rep.,  p.  14;  The 
Goede  Hoffnung,  1  Dod.  Rep.,  p.  257 ;  The  Bourse,  1  Edw. 
Rep.,  p.  369;  The  Jonge  Clara,  1  Edw.  Rep.,  p.  371;  The 
Speculation,  1  Edw.  Rep.,  p.'  344;  The  Hoffnung,  2  Rob.  Rep., 
p.  162.) 

§  11.  When  the  license  authorizes  the  transportation  of 
goods  by  any  ship  or  ships  except  those  under  the  flag  of  a 
particular  nation,  the  exception  refers  to  the  fact  of  the 
nationality  of  the  ship,  and  merely  to  the  external  signs. 
Although  the  vessel  may  be  documented  as  belonging  to, 
and  actually  bear  the  flag  of,  another  state,  if  it  be  shown 
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that  she  really  belonged  to  the  excepted  nation,  she  will  not 
be  protected  by  the  license  and  the  flag.  The  reason  of  this 
rule  is,  that  vessels  of  the  excepted  nation  might  otherwise 
engage  in  the  prohibited  navigation,  by  substituting  a  foreign 
flag  for  their  own.  But  the  unauthorized  employment  of 
such  excepted  vessels  is  not  permitted  to  effect  the  goods  of 
shippers  who  were  not  privy  to  the  deception,  or  cognisant 
of  the  fact.  Where  there  is  no  ground  for  imputing  to  them 
a  voluntary  departure  from  the  conditions  of  the  license  in 
this  respect,  their  property,  if  embraced  by  its  terms,  retains 
its  protection.  The  vessel  itself  is  condemned.  [Duer,  On 
Insurance,  vol.  1,  p.  611 ;  WUdman,  Int.  Law,  vol.  2,  p.  253 ; 
The  Bourse,  1  Edw.  Eep.,  p.  370 ;  The  longe  Clara,  1  Edw. 
Rep.,  p.  371 ;  The  Dankhaarheit,  1  Dod.  Eep.,  p.  183.) 

§  12.  Again,  if  the  vessel  was,  in  fact,  not  of  the  excepted 
nation  when  she  sailed,  but  became  so  during  the  voyage,  by 
some  unexpected  change  of  circumstances,  as  the  conquest 
or  annexation  of  the  country  to  which  she  belongs,  by  the 
excepted  state,  such  change  of  political  relations  will  not 
deprive  her  of  the  protection  of  the  license,  where  the  par- 
ties have  acted  fairly  under  it.  Thus,  where  the  license  was 
for  a  ship  bearing  any  other  flag  than  that  of  France,  and  the 
owners  had  become  French  subjects  during  the  voj^age  by 
the  sudden  annexation  to  France  of  the  port  and  territory  in 
which  they  resided,  it  was  held  by  Sir  Wm.  Scott,  that  the 
ship  continued  under  the  protection  of  the  license,  notwith- 
standing this  change  of  national  character.  [Wildman,  Int. 
Law,  vol.  2,  p.  253  ;  Duer,  On  Insurance,  vol.  1,  pp.  611,  612 ; 
The  Jonge  Clara,  Edw.  Rep.,  p.  371.) 

§  13.  A  license  to  a  vessel  to  import  a  particular  cargo,  is 
held  to  protect  a  vessel,  in  ballast,  on  her  way  to  the  port  of 
lading,  for  the  express  purpose  specified  in  the  license.  So, 
also,  a  license  to  export  a  cargo  to  an  enemy's  port,  covers 
the  ship,  in  ballast,  on  her  return.  In  each  of  these  cases 
the  voyage  to  which  the  license  is  extended  by  implication, 
has  a  necessary  connection  with  that  to  which  it  expressly 
relates.  But  the  protection  extends  no  further  than  is  neces- 
sarily implied  in  the  license ;  the  taking  of  any  part  of  a 
cargo  on  board  in  the  outward  voyage  in  the  case  of  impor- 
tation, or  in  the  return  voyage  in  the  case  of  exportation, 
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subjects  both  sliip  and  goods  to  confiscation.  {Duer,  On 
Insurance,  vol.  1,  p.  614 ;  Wildman,  Int,  Law,  vol.  2,  p.  252 ; 
The  Cornelia,  Edw.  Rep.  360 ;  Le  Cheminani  v.  Pearson,  4 
Taunt.  Eep.,  p.  367 ;  The  Freindschaft,  Dod.  Rep.,  p.  316.) 

§  14.  The  third  point  to  be  considered  in  the  execution  of 
a  license  is,  the  quality  and  quantity  of  goods  it  protects.  A  small 
excess  in  quantity,  or  the  partial  substitution  of  those  of  a 
different  quality,  if  free  from  the  imputation  of  concealment 
or  fraud,  will  not  absolutely  vitiate  the  license,  under  the 
color  of  which  they  were  introduced.  The  goods  not  pro- 
tected by  it  are  condemned,  w^hile  those  which  it  is  admitted 
to  embrace,  are  restored.  If  the  excess  in  quantity  be  very 
small,  and  not  attributable  to  design,  it  is  intimated  by  Sir 
William  Scott,  that  it  would  not  be  regarded  as  an  essential 
deviation ;  but  any  change  in  the  quality  of  the  goods,  can- 
not be  justified  or  excused,  and  the  articles  not  protected  by 
the  license  are  condemned.  The  fraudulent  application  of  a 
license  to  cover  or  conceal  goods  not  intended  by  the  grantor, 
renders  it  wholly  void,  and  exposes  to  confiscation  even  the 
goods  that  are  embraced  in  its  terms.  Thus,  where  a  vessel 
was  licensed  to  proceed  only  with  a  cargo  of  corn  on  the  voy- 
age described,  and  a  quantity  of  fire  arms  was  stowed  under 
the  cargo  for  concealment,  both  ship  and  cargo  were  con- 
demned. ( Wildman,  Int.  Law,  vol.  2,  pp.  256,  257 ;  Duer,  On 
Insurance,  vol.  1,  pp.  606,  617 ;  The  Cosmopolite,  4  Rob.  Rep., 
pp.  11-18 ;  The  Jonge  Clara,  1  Edw.  Rep.,  p.  371 ;  The  Juf- 
frow  Catharina,  5  Rob.  Rep.,  p.  141 ;  The  Nicotine,  1  Edw. 
Rep.,  p.  363  ;  The  Vriendschap,  4  Rob.  Rep.,  p.  96 ;  The 
Goede  Hoop,  Edw.  Rep.,  p.  336 ;  The  Catharina  Maria,  Edw. 
Rep.,  p.  337  ;  The  Wolfarth,  1  Edw.  Rep.,  p.  365 ;  The  Seyers- 
tadt,  1  Dod.  Rep.,  p.  241 ;  Kier  v.  Andrade,  6  Taunt.  Rep., 
p.  498.) 

§  15.  It  was  at  one  time  held,  that  express  words  were 
necessary  to  protect  the  property  of  an  enemy ;  but  it  was 
finally  decided  by  the  court  of  exchequer  chamber,  that  a 
license  containing  the  words,  "to  whomsoever  the  property 
may  appear  to  belong,"  included  goods  shipped  on  account 
of  enemy's  subjects.  But  Mr.  Duer  expresses  a  doubt 
whether  this  last  decision  was  not  to  be  referred  to  the  pecu- 
liar circumstances  of  the  war,  and  to  be  regarded  as  the 
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fruits  of  the  extreme  liberality  of  construction  which  pre- 
vailed in  England  at  that  particular  time.  [Duer^  On  Insurance, 
vol.  1,  pp.  604,  605;  Wildman,  Int.  Law,  vol.  2,  p.  255;  The 
Cousine  Marianne,  1  Edw.  Kep.,  p.  346 ;  The  Hoffnung,  2  Eob. 
Eep.j  p.  162 ;  The  Beurse  Van  Koningsberg,  2  Eob.  Rep.,  p. 
169  ;  FUndt  v.  Scott,  5  Taunt.  Eep.,  p.  674 ;  15  East.  Eep., 
p.  525 ;  Mennett  v.  Bonham,  15  East.  Eep.,  p.  477;  Usparicha 
V.  Noble,  13  East.  Eep.,  332 ;  Foyle  v.  Bourdillon,  3  Taunt. 
Eep.,  p.  546  ;  Morgan  v.  Oswald,  3  Taunt.  Eep.,  p.  555 ;  Feise 
V.  Bell,  4  Taunt.  Eep.,  p.  478 ;  Anthony  v.  Moline,  5  Taunt. 
Eep.,  p.  711;  Schnakoneg  v.  Andrews,  5  Taunt.  Eep.,  p.  716; 
Robinson  v.  Touray,  1  Maule  and  Selw.  Eep.,  p.  217 ;  Hull- 
man  V.  Whitmore,  3  Maule  and  Selw.  Eep.,  p.  337.) 

§  16.  A  license  to  an  alien  enemy,  removes  all  his  personal 
disabilities,  so  far  as  is  necessary  for  his  protection  in  the  par- 
ticular trade  which  is  rendered  lawful  by  the  operation  of 
the  license.  In  respect  to  the  voyage  and  trade  which  the 
license  is  intended  to  authorize  and  cover,  he  is  not  to  be 
regarded  as  and  enemy,  but  has  all  the  legal  privileges  of  a 
subject.  So  far  as  that  particular  vo^-age,  trade,  or  cargo  is 
concerned,  he  has  a  'persona  standi  in  all  the  courts,  and  may 
maintain  suits  in  his  own  name,  the  same  as  a  subject.  (Duer, 
On  Insurance,  vol.  1,  p.  606  ;  Morgan  v.  Oswcdd,  3  Taunt.  Eep., 
p.  bb^ ;  Usparicha  v.  Noble,  13  East.  Eep.,  p.  332 ;  FUndt  v. 
Scott,  5  Taunt.  Eep.,  p.  674;  15  East.  Eep.,  p.  525;  Fenton  v. 
Pearson,  15  East.  Eep.,  p.  419.) 

§  17.  The  protection  of  a  license  is  not  limited,  in  all  cases, 
to  the  cargo  originally  shipped ;  for  if  the  original  cargo 
should  be  accidentally  injured  or  spoiled,  it  may  be  replaced 
by  a  second  ohq,  jjrecisely  corresponding  with  that  described  in 
the  license.  A  license,  says  Wildman,  was  granted  to  a 
neutral  vessel  to  import  a  specified  cargo  from  Amsterdam ; 
the  ship  having  taken  on  board  her  cargo,  sailed  from  Ams- 
terdam, but  was  obliged  to  put  into  Medemblick,  which 
bears  the  same  relative  situation  to  Amsterdam  that  Gra- 
vesend  does  to  London.  At  Medemblick  it  was  necessary 
to  unload  the  cargo,  which  was  found  to  be  so  much  damaged 
that  it  was  not  fit  to  be  put  on  board  again.  The  old  cargo 
was  therefore  sold,  and  a  new  one  of  the  same  identical 
nature  with  the  first,  corresponding  with  it  both  in  substance 
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and  quality,  was  put  on  board.  "  It  was  lield  that,  under 
these  circumstances,  the  parties  were  not  deprived  of  the 
protection  of  the  license.  The  case  would  have  been  widely- 
different,  if  goods  of  a  different  description  had  been  taken 
instead  of  the  original  cargo.  Here  the  original  purpose  was 
pursued ;  no  new  speculation  was  originated,  nor  was  there 
any  change,  except  such  as  was  produced  by  time,  and 
unavoidable  accidents.  {Duer,  On  Insurance,  vol.  1,  p.  607 ; 
Wildmun,  Int.  Law,  vol.  2,  p.  258;  The  Wolfarth,  1  Dod. 
Rep.,  p.  305 ;  Siffkin  v.  Glover,  4  Taunt.  Rep.,  p.  717.) 

§  18.  A  license  to  export  goods  to  an  enemy's  port,  although 
limited  in  terms  to  the  outward  voyage,  is  sufficient  to  pro- 
tect both  ship  and  cargo  on  the  return,  if  the  delivery  of  the 
goods  at  the  port  of  destination  was  prevented  by  some 
inevitable  accident,  as  a  blockade,  or  a  reasonable  apprehen- 
sion of  seizure.  But  to  entitle  himself  to  the  benefit  of  this 
liberal  construction,  the  claimant  must  prove  that  the  goods 
brought  back  are  the  identical  goods  exported  under  the 
license.  {Luer,  On  Insurance,  vol.  1,  p.  607;  The  Jonge 
Frederick,  1  Edw.  Rep.,  p.  357.) 

§  19.  It  is  never  admitted  as  a  valid  excuse  for  receiving  on 
board  goods  not  permitted  in  the  license,  that  compulsion 
had  been  used  by  the  hostile  government,  and  that  ^hey  were 
received  only  to  avoid  the  seizure  of  the  vessel.  If  such  an 
excuse  were  admitted,  it  would  open  the  door  to  fraud  and 
collusion,  as  it  would  be  difficult,  if  not  impossible,  to  dis- 
cover whether  such  a  transaction,  taking  place  in  an  enemy's 
port,  was  voluntary  or  not.  {Duer,  On  Insurance,  vol.  1,  p. 
608  ;  Wiklman,  Int.  Law,  vol.  2,  p.  256  ;  The  Catharina  Maria, 
Edw.  Rep.,  p.  337 ;   The  Seyerstadt,  1  Dod.  Rep.,  p.  241.) 

§  20.  Where  a  license  is  given  expressly  for  importation,  it 
is  held  that  it  can  be  used  for  that  purpose  only,  and  not  for 
reexportation.  Although  the  application  should  be  made  for 
a  license  to  import,  for  the  particular  and  special  purpose  of 
reexportation,  the  permission  to  import  would  extend  no 
further  than  was  expressed  in  the  instrument  itself.  So,  also, 
a  license  to  import  for  the  purpose  of  exportation,  with  con- 
dition of  putting  cargo  in  government  warehouses,  as  security 
for  reexportation,  must  be  strictly  complied  with.     Such  a 
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license  does  not  cover  importations  for  sale.  ( 'Wildman^  Int 
Law^  vol.  2,  p.  257 ;  The  Vrouw  Deborah,  1  Dod.  Eep.,  pp.  160, 
et  seq.) 

§  21.  The  fourth  point  to  be  considered,  in  determining  the 
due  execution  of  the  license,  is,  the  course  and  route  of  the 
voyage.  The  requisitions  of  a  license  as  to  the  port  of  ship- 
ment or  delivery,  of  departure  or  destination,  must  be  strictly 
followed.  The  same  may  be  said,  in  general,  with  respect  to 
the  course  of  the  voyage.  If  the  license  directs  that  the 
ship  shall  stop  at  a  particular  port  for  convoy,  the  neglect  or 
omission  to  comply  with  the  direction  invalidates  the  license. 
The  same  result  would  follow  the  touching  for  orders  at  an 
interdicted  port ;  but  a  deviation,  for  the  same  purpose,  to  a 
neutral  or  other  port  not  forbidden,  although  not  authorized, 
seems  not  to  impair  the  legal  effect  of  the  license.  Any 
deviation  from  the  prescribed  course  of  the  voyage,  if  pro- 
duced by  stress  of  weather,  or  other  unav^dable  accident, 
does  not  invalidate  the  license ;  if  the  necessity  is  proved,  it 
is  deemed  a  valid  excuse.  ( Wildman,  Int.  Law,  vol.  2,  p. 
260;  Luer,  On  Insurance,  vol.  1,  pp.  612-614;  The  Luropa, 
1  Edw.  Eep.,  p.  341 ;  The  Minerva,  1  Edw.  Eep.,  p.  375 ;  The 
Fran  Magdalena,  1  Edw.  Eep.,  p.  367 ;  The  Emma,  1  Edw. 
Eep.,  p.  .366;  The  Hoppet,  1  Edw.  Eep.,  p.  369;  The  Twee 
Gehroedeh,  1  Edw.  Eep.,  p.  97 ;  The  Manly,  1  Dod.  Eep.,  p. 
357 ;  The  Vrow  Cornelia,  1  Edw.  Eep.,  p.  349 ;  The  Byfield, 
1  Edw.  Eep.,  p.  188.) 

§  22.  An  enemy's  ship  and  cargo,  belonging  to  the  same 
owner,  and  licensed  to  go  to  Dublin,  were  taken  going  to 
Leith,  a  place  not  named  in  the  license,  and  to  be  reached  by 
a  course  totally  different  from  that  indicated ;  both  ship  and 
cargo  were  condemned.  The  party  not  being  within  the 
terms  of  the  license,  the  character  of  enemy  revives,  and  the 
property,  thus  become  hostile,  is  subject  to  the  ordinary  rule 
of  confiscation.  ( Wildman,  Int.  Laia,  vol.  2,  p.  260 ;  The 
Manly,  1  Dod.  Eep.,  p.  257 ;  The  Europa,  Edw.  Eep.,  p.  342; 
The  Edel  Catharina,  1  Dod.  Eep.,  p.  55 ;  Wainhouse  v.  Cowie, 
4  Taunt.  Eep.,  p.  178.) 

§  23.  An  intended  ulterior  destination  does  not  vitiate  the 
protection  of  a  license,  if  the  parties  keep  within  the  terms 
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expressed  and  intended  by  the  instrument.  Thus,  a  vessel 
with  a  license  to  import  a  cargo  into  Leith  from  a  port  of  the 
enemy,  with  an  ulterior  destination  to  Bergen.  It  was  held 
that  such  ulterior  destination  did  not  vitiate  the  license  for 
the  voyage  to  Leith ;  but  had  the  vessel  been  captured  after 
completing  the  licensed  part  of  the  voyage,  and  on  the  way 
from  Leith  to  Bergen,  the  license  would  have  afforded  her 
no  protection.  (  Wildman,  Int.  Law,  vol.  2,  p.  263 ;  The  Hen- 
rieUa,  1  Edw.  Eep.,  p.  363.) 

§  24.  The  condition  introduced  in  the  license,  that  the  ves- 
sel shall  stop  at  a  particular  port  for  convoy,  is  regarded  as 
fundamental,  and  the  breach  of  it  as  fatal.  The  reason  for 
introducing  the  condition  is,  that  the  vessel  may  be  subject 
to  inspection  in  that  part  of  her  navigation.  In  case  where 
the  admiral  under  whose  direction  the  convoy  is  to  be  fur- 
nished orders,  a  deviation  for  the  purpose  of  taking  convoy  at 
another  place,  ^e  court  felt  itself  bound  to  uphold  the  acts 
of  the  admiral.  Such  a  deviation  was  placed  on  the  same 
ground  as  that  caused  by  stress  of  weather.  ( Wildman,  Int. 
Law,  vol.  2,  p.  264;  TheEuropa,  Edw.  Rep.,  p.  358;  The 
Minerva,  Edw.  Rep.,  p.  375;  The  Anna  Maria,  1  Dod.  Rep., 
p.  209.) 

§  25.  The  effect  of  a  deviation  from  the  direct  voyage  des- 
cribed in  the  license,  by  touching  at  an  intermediate  port, 
depends  in  some  degree  upon  the  time  of  capture.  If  such 
vessel  be  seized  on  her  way  to  such  intermediate  port,  the 
presumption  of  law  is,  that  she  was  going  thither  for  the  pur- 
pose of  violating  the  license.  But  if  taken  after  leaving  the 
intermediate  port,  with  the  identical  cargo  which  she  carried 
in,  and  while  actually  proceeding  for  her  lawful  destination, 
the  presumption  of  mala  fides  would  be  removed.  Touching 
at  an  interdicted  port,  vitiates  the  license,  unless  expressl}^  per- 
mitted in  the  license  itself.  ( Wildman,  Lit.  Law,  vol.  2,  p. 
262 ;  The  Earoioa,  1  Edw,  Rep.,  p.  342;  The  Frau  Magdalena, 
1  Edw.  Rep.,  p.  367 ;  The  Hoppet,  1  Edw.  Rep.,  p.  369;  The 
Emma,  1  Edw.  Rep.,  p.  379.) 

§  26.  The  fifth  point  to  be  considered  is,  the  time  limited  in 
the  license.  There  is  a  material  distinction  between  the  con- 
struction of  a  license  for  tne  exportation  of  goods  to  an  ene- 
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my's  port,  and  one  for  an  importation  merely.  Where  the 
license  requires  that  the  goods  to  which  it  relates,  shall  be 
exported  on  or  before  a  certain  day,  a  delay  for  a  single  day 
beyond  that  which  is  specified,  renders  the  license  wholly 
void.  But  not  so  with  respect  to  importations.  If  the  party 
having  a  license,  be  prevented  from  commencing  the  voyage, 
or  be  delayed  in  its  prosecution  by  stress  of  weather,  the  acts 
of  a  hostile  government,  or  other  similar  cause,  over  which 
he  has  no  control,  the  time  thus  consumed,  is  not  to  be  con- 
sidered in  computing  the  period  that  the  government  intended 
to  allow.  But  if  he  takes  upon  himself,  at  his  own  discretion, 
to  extend  the  period  specified,  he  loses  the  protection  to 
which  he  would  otherwise  have  been  entitled.  (Duer,  On 
Insurance,  vol.  1,  pp.  614-616;  The  Cosmopolite,  1  Rob.  Rep., 
pp.  12, 13 ;  The  Goede  Hoop,  1  Edw.  Rep.,  327;  The  Vroiv  Cor- 
nelia, 1  Edw.  Rep.,  p.  349  ;  The  Johann  Pieter,  1  Edw.  Rep.,  p. 
349 ;  The  Sarah  Maria,  1  Edw.  Rep.,  p.  361 ;  The  Diana,  2  Act. 
Rep.,  p.  34;  The  JEolus,  1  Dod.  Rep.,  p.  300;  Williams  v. 
Blarshall,  6  Taunt.  Rep.,  p.  390 ;  Tulloek  v.  Boyd,  7  Taunt. 
Rep.,  pp.  468,  472;  Freeland  v.  Walker,  4  Taunt.  Rep.,  p.  478  ; 
Effurth  V.  Smith,  5  Taunt.  Rep.,  p.  329 ;  Siffken  v.  Glover,  4 
Taunt.  Rep.,  p.  77;  Leemn  v.  Cormac,  4  Taunt.  Rep.,  p.  483; 
Siffken  v.Allnut,  1  Maul  and  Sel.,  p.  39;  Groning  v.  Crockatt, 
3  Camp.  Rep.,  p.  55.) 

§  27.  A  license  does  not  act  retrospectively,  and  cannot 
take  away  any  interest  which  is  vested  by  law  in  the  captors. 
Thus,  a  vessel  was  captured  on  the  24th  January,  with  an 
expired  license  on  board.  Another  license  was  obtained,  and 
its  date  carried  back  to  January  20th.  It  was  held  by  the 
court,  that  the  vessel  at  the  time  of  capture  was  not  protected 
either  by  the  license  which  had  expired,  or  by  that  subse- 
quently obtained.  {Buer,  On  Insurance,  vol.  1,  pp.  618,  619  ; 
Wildman,  InL  Laiu,  vol.  2,  p.  265;  The  Vrouiv  Deborah,  1 
Dod.  Rep.,  p.  160;  The  St.  Ivan,  Edw.  Rep.,  p.  376;  The  Edel 
Catharina,  1  Dod.  Rep.,  p.  45;  Henry  v.  Slajiniforth,  4  Camp. 
Rep.,  p.  270.) 

§  28.  Moreover,  a  license,  not  on  board  at  the  time  of  cap- 
ture, but  afterwards  endorsed  for  it  by  the  shipper,  is  no  pro- 
tection. If  the  license  is  general  in  its  terms,  the  mere  fact 
of  its  being  found  on  board  is  not  sufilcient,  unless  it  has 

44 


690  InUrnatkmal  Law, 

been  appropriated  to  such  ship  by  an  endorsement  to  that 
effect,  or  by  some  positive  evidence  that  this  application  was 
intended  by  the  parties  entitled  to  its  use.  These  rules  are 
obviously  necessary  to  prevent  a  misapplication  of  the  license 
by  persons  not  having  a  right  to  avail  themselves  of  its  pro- 
tection. {Duer,  On  Insurance,  vol.  1,  p.  62;  Wildman,  Int. 
Law,  vol.  2,  p.  266;  The  Speculation,  Edw.  Kep.,  p.  344;  The 
Fortuna,  Edw.  Rep.,  p.  236 ;  The  Carl,  Edw.  Eep.,  p.  339.) 

§  29.  A  license  is  vitiated  and  becomes  a  mere  nullity  by 
an  alteration  of  its  date.  In  this  respect,  licenses  are  gov- 
erned by  the  same  rules  as  other  grants  issued  by  the  supreme 
power  of  the  State ;  they  are  utterly  vitiated  by  any  fraudu- 
lent alteration,  and  any  change  is  prima  facie  fraudulent.  It 
may,  however,  be  explained.  (Duer,  On  Insurance,  vol.  1,  p. 
618 ;  Wildman,  Int.  Law,  vol.  2,  p.  266  ;  I" he  Louise  Charlotte, 
IDod.  Eep.,  p.  308;  The  Cosmopolite,  4:  Rob.  Rep.,  p.  13; 
The  J.wrora,  4  Rob.  Rep.,  p.  218 ;  The  Diana,  2  Act.  Rep.,  p.  54.) 

§  30.  A  license  to  trade  with  a  port  ot  the  enemy,  does  not 
serve  as  a  protection  for  a  breach  of  blockade,  in  case  the 
port  is  blockaded ;  nor  does  it  afford  any  protection  for  car- 
rying goods  contraband  of  war,  enemy's  despatches,  or  mili- 
tary persons,  or  for  a  resistance  of  the  right  of  visitation  and 
search ;  in  fine,  it  can  cover  no  act  not  expressly  mentioned  in 
the  license  or  implied  as  a  means  necessary  for  its  execution. 
[Wildman,  Int.  Law,  vol.  2,  p.  262;  TheNicoline,  1  Edw. Rep., 
p.  364;  The  Acteon,  2  Dod.  Rep.,  p.  54 ;  The  Byjield,  1  Edw. 
Rep.,  p.  190.) 
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§  1.  National  character,  how  determined  —  ^  2.  Rights  of  allegiance  and  natu- 
ralization—  §3.  Municipal  laws  relating  to  these  rights  —  ^4.  Apparent 
conflict  of  these  laws  —  ^  5.  National  character  changed  by  personal  domi- 
cil — §6.  By  a  new  commercial  domicil  —  ^7.  Domicil  defined  —  g  8.  Dif- 
ferent kinds  of  domicil  —  §9,  Intention  the  controlling  principle  —  ^10. 
Necessity  of  some  overt  act — ^11,  Circumstances  of  residence — §12. 
Effect  of  domestic  ties,  etc. —  §  13.  Investment  of  capital  and  exercise  of 
political  rights  —  §  14.  Character  and  extent  of  business — §  15.  Length  of 
residence  —  §  16.  Distinctions  in  favor  of  American  merchants  —  §  17.  Pre- 
sumption arising  from  foreign  residence  —  §  18.  Evidence  to  repel  this  pre- 
sumption—  §  19.  Ministers  and  consuls  —  §  20.  Other  public  officers  —  §  21. 
A  wife,  minor,  student  and  servant  —  g  22.  A  soldier,  prisoner,  exile  and 
fugitive  —  §  23.  Effect  of  municipal  laws  on  domicil  —  §  24.  Of  treaties  and 
customary  law — g  25.  Temporary  residence  for  collection  of  debts —  ^  26. 
A  merchant  may  have  several  national  characters  —  §27.  Native  character 
easily  reverts  —  §28.  Leaving  and  returning  to  native  country — §  29.  Bel- 
ligerent subjects  during  war  —  §30.  Effect  of  military  occupation — §31. 
Of  complete  conquest  —  §32.  Of  cession  without  occupation  —  §33.  Of 
revolution  and  insurrection  —  §  34.  Of  a  particular  trade  —  §  35.  This  differs 
from  domicil  —  §36.  Habital  employment — §  37.  National  character  of  ships 
and  goods. 

§  1.  National  character  may  be  determined  from  origin,  natu- 
ralization, domicil,  residence,  trade,  or  other  circumstances. 
That  which   results  from  birth  or  parentage,  follows  the 
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individual  wherever  he  may  be,  till  it  is  changed  in  one  of 
the  modes  established  or  recognized  by  law :  such  as  expa- 
triation, naturalization,  domiciliation,  etc.  Native  allegiance 
is  a  legal  incident  of  birth,  and  is  the  implied  fidelity  and 
obedience  due  from  every  person  to  the  political  sovereignty 
under  which  he  is  born.  This  is  a  principle  of  universal 
law,  and  is  sanctioned  alike  by  international  jurisprudence 
and  by  the  municipal  codes  of  all  countries.  How  far,  and 
in  what  manner,  this  primitive  allegiance  may  be  dissolved  or 
transferred,  are  questions  which,  perhaps,  belong  rather  to 
municipal  than  to  general  public  law,  for  the  international 
status  of  the  individual  may  be  determined,  at  least  in  many 
cases,  without  regard  to  his  allegiance,  whether  native  or 
acquired.  In  others,  however,  this  question  must  be  consid- 
ered in  connection  with  the  right  of  expatriation  and  natu- 
ralization. It  may  be  proper  to  remark  in  this  place,  that 
inasmuch  as  the  national  character,  which  results  from  origin, 
continues  till  legally  changed,  the  onus  of  proving  such 
change,  usually  rests  upon  the  party  alleging  it.  ( Westlake, 
Private  International  Law,  §§  7,  et  seq. ;  Foelix,  Droit  Int. 
Prive,  §§  27-30 ;  PMlUmore,  On  Int.  Law,  vol.  1,  §§  315,  et  seq. ; 
Grotiiis,  de  Jur.  Bel.  ac.  Pac,  lib.  2,  cap.  5,  §  24.) 

§  2.  It  has  already  been  remarked,  that  every  independent 
state  has,  as  one  of  the  incidents  of  its  sovereignty,  the  right  of 
municipal  legislation  and  jurisdiction  over  all  persons  within 
its  territory,  whether  its  own  subjects  or  foreigners,  commorant 
in  the  land.  With  respect  to  its  own  subjects,  this  right,  it 
is  claimed,  includes  not  only  the  power  to  prohibit  their 
egress  from  its  territory,  but  also  to  recall  them  from  other 
countries  ;  and,  with  respect  to  commorant  foreigners,  not 
only  to  regulate  their  local  obligations,  but  to  confer  upon 
them  such  privileges  and  immunities  as  it  may  deem  proper. 
It  may  therefore  change  their  nationality,  by  what  is  called 
naturalization.  It  is  believed  that  every  state  in  Christendom 
accords  to  foreigners,  with  more  or  less  restrictions,  the  right 
of  naturalization,  and  that  each  has  some  positive  law  or 
mode  of  its  own  for  naturalizing  the  native  born  subjects  of 
other  states,  without  reference  to  the  consent  of  the  latter  for 
the  release  or  transfer  of  the  allegiance  of  such  subjects.  It 
seems,  therefore,  that,  so  far  as  the  practice  of  nations  is  con- 
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cerned,  the  right  of  naturalization  is  universally  claimed  and 
exercised,  without  any  regard  to  the  municipal  laws  of  the 
states  whose  subjects  are  so  naturalized.  It  may  also  be 
remarked,  that  this  right,  as  a  general  proposition,  is  admitted 
and  affirmed  by  most  writers  of  acknowledged  authority  on 
international  law.  From  the  generality  and  extent  of  this 
right  of  naturalization,  it  has  been  inferred  that  the  right  of 
expatriation  is  equally  broad  and  comprehensive.  And  this 
inference  is  undoubtedly  correct,  so  far  as  the  rules  of  general 
public  law  are  applicable ;  or,  in  other  words,  so  far  as  they 
do  not  conflict  with  the  proper  exercise  of  the  municipal 
power  of  particular  states,  within  the  limits  of  their  own 
territory.  But  it  is  claimed  that  each  state  has  the  exclusive 
power  to  permit  or  deny  the  exercise  of  this  right  to  its  own 
citizens,  within  the  orbit  of  its  own  jurisdiction.  At  any 
rate,  this  right  of  municipal  legislation  is  exercised  almost 
as  generally  as  that  of  naturalization.  {Foelix,  Droit  Inter- 
national  Prive,  §§  27-55 ;  Phillimore,  On  Ini,  Law^  vol.  1,  §§ 
315,  et  seq.  ;  Cashing,  Opinions  U,  S.  Aifys  Gen'l,  vol.  8,  pp. 
125,  et  seq. ;  Dou,  Derecho  Publico,  tomo  1,  cap.  17  ;  Piquelme, 
Derecho  Internacional,  tomo  1,  p.  319 ;  Heffter,  Droit  Interna- 
tional, §  59 ;  Westlake,  Private  Int.  Law,  §§  20,  et  seq. ;  Bello, 
Derecho  Internacional,  pt.  2,  cap.  5,  §  1.) 

§  3.  The  laws  of  Great  Britain  permit  the  naturalization 
of  foreigners  without  reference  to  their  primitive  allegiance, 
and  without  requiring  any  abjuration,  by  the  new  subjects, 
of  their  original  sovereign  or  country.  Formerly,  an  act  of 
parliament  was  necessary  in  each  particular  case,  but  since 
1844,  aliens  may  be  naturalized  as  British  subjects  by  pre- 
senting a  petition  to  one  of  the  principal  secretaries  of  state. 
In  every  country  of  continental  Europe  the  executive  branch 
of  the  government  possesses  the  power  of  naturalization, 
subject,  in  some  cases,  to  certain  specified  restrictions.  A 
distinction,  however,  is  generally  made  between  the  native 
and  naturalized  citizen  with  respect  to  political  rights.  By 
the  constitution  of  the  United  States,  congress  have  power  to 
establish  a  uniform  rule  of  naturalization,  and  this  power  is 
recognized  by  the  supreme  court  as  being  exclusive  of  that 
of  the  individual  states.  The  act  of  March  26th,  1790,  pre- 
scribed the  taking  of  an  oath  or  affirmation  to  support  the 
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constitutioD,  but  required  no  abjuration  of  former  allegiance. 
The  act  of  January  29th,  1795,  required,  among  other  things, 
a  renunciation  of  all  foreign  allegiance,  particularly  to  the 
prince  or  state  of  whom  the  applicant  was  a  subject  or  citi- 
zen. There  is  much  less  uniformity  in  the  municipal  codes 
of  different  states  with  respect  to  denationalization.  The 
English  jurists  and  publicists  almost  unanimously  deny  the 
right  of  expatriation,  to  the  extent  of  a  change  of  primitive 
allegiance,  without  the  consent  of  the  liege  lord.  By  the 
laws  of  France,  a  Frenchman  loses  his  native  character  by 
naturalization  in  a  foreign  country,  by  accepting  office  under 
a  foreign  government  without  the  permission  of  his  own, 
or,  by  so  establishing  himself  abroad  as  to  show  an  inten- 
tion of  never  returning.  In  Austria,  national  character  is 
lost  by  authorized  emigration  from  the  empire  sine  animo 
revertendi;  but  emigration  is  not  permitted  without  the  license 
of  the  proper  administrative  authorities.  So,  in  Prussia, 
the  subject  loses  his  national  character  by  emigration,' when 
such  emigration  is  duly  authorized.  In  Bavaria,  the  right 
of  citizenship  is  lost  by  emigration,  or  by  the  acquisition, 
without  the  special  permission  of  the  king,  oi  jure  indigenatus 
in  a  foreign  state.  In  Wurtemberg,  citizenship  is  lost  by 
emigration  authorized  by  the  government,  or  by  the  accep- 
tance of  a  public  office  in  another  state.  In  Russia,  the 
quality  of  a  subject  is  lost  by  residence  abroad,  by  voluntary 
expatriation,  and  by  disappearance  for  the  term  of  ten  years 
from  the  place  of  his  domicil.  Spain  and  the  Spanish  Ame- 
rican republics,  contemplate  and  provide  for  the  voluntary 
expatriation  of  their  citizens  and  subjects,  the  right  of  expa- 
triation, however,  being  made  subject  to  certain  conditions 
and  restrictions.  In  several  of  the  states  of  the  American 
union  expatriation  is  provided  for  and  regulated  by  law,  but 
this  has  reference  only  to  allegiance  due  to  the  state,  citizen- 
ship of  a  state  being  essentially  different  from  citizenship  of 
the  United  States,  and  a  renunciation  of  allegiance  to  the 
former  does  not  draw  after  it  a  renunciation  of  allegiance  to 
the  latter.  There  is  no  statute  of  the  United  States  on  the 
subject  of  expatriation  and  allegiance,  but  our  naturaliza- 
tion laws  seem  to  be  based  on  the  principle  that  every  indi- 
vidual has  the  right  to  change  his  allegiance,  and  such  has 
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been  the  language  of  our  diplomatic  communications.  The 
decisions  of  our  federal  courts  have  generally  been  in  refe- 
rence to  attempted  expatriation  and  national  character  in 
time  of  war,  and,  therefore,  in  reference  to  international 
rather  than  municipal  law.  But,  while  recognizing,  in  com- 
mon with  the  admiralty  tribunals  of  England,  a  change  of 
domicil  for  commercial  purposes,  the  United  States  supreme 
court  has,  in  no  instance,  admitted  the  distinct  right  of  expa- 
triation, independently  of  an  act  of  congress  to  authorize  it. 
In  the  case  of  Inglis  v.  Sailors  Snug  Harbour,  that  tribunal 
seems  to  have  adopted  the  opinion  that  allegiance  "  rests  on 
the  ground  of  a  mutual  compact  between  the  government 
and  the  citizen  or  subject,"  and  that  it  "cannot  be  dissolved 
by  either  party  without  the  concurrence  of  the  other;"  and 
equally  strong  expressions  are  used  in  its  decisions  in  other 
cases.  Chancellor  Kent  says :  "From  a  historical  review  of 
the  principal  decisions  in  the  federal  courts,  the  better  opin- 
ion would  seem  to  be,  that  a  citizen  cannot  renounce  his 
allegiance  to  the  United  States,  without  the  permission  of 
government,  to  be  declared  by  law;  and  that,  as  there  is  no 
existing  regulation  on  the  case,  the  rule  of  the  English  com- 
mon law  remains  unaltered."  Others,  however,  contend, 
that  inasmuch  as  our  naturalization  laws  admit  the  general 
doctrine  of  the  right  of  expatriation,  and  the  consequent 
transfer  of  native  allegiance,  citizens  of  the  United  States 
may  expatriate  themselves,  in  time  of  peace,  the  consent  of 
the  government  being  implied  in  the  absence  of  any  legis- 
lative prohibition.  The  same  writers,  however,  admit  that 
such  consent  can  never  be  presumed  where  expatriation  is 
resorted  to  in  order  to  escape  the  punishment  of  crime,  or 
the  performance  of  obligations  already  incurred.  The  renun- 
ciation of  nationality,  they  say,  does  not  release  him  who 
avails  himself  of  it  from  any  of  the  obligations  which  he 
owes  either  to  his  country  or  to  his  countrymen,  nor  can  it 
ever  be  appealed  to  as  a  mask  to  cover  crime.  In  other 
words,  they  maintain  that  there  is  no  such  thing  as  an  abso- 
lute or  indefeasible  right  of  expatriation,  any  more  than 
there  is  an  absolute  or  indefeasible  right  of  allegiance. 
"Allegiance  in  these  United  States,"  says  Chief  Justice  Rob- 
ertson, "  whether  local  or  national,  is,  in  our  judgment,  alto- 
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gether  conventional,  and  may  be  repudiated  by  the  nation 
as  well  as  adopted  citizen,  with  the  presumed  concurrence 
of  the  government,  without  its  formal  or  express  sanction. 
*  *  *  *  The  political  obligations  of  the  citizen,  and  the 
interests  of  the  republic,  may  forbid  a  renunciation  of  alle- 
giance by  his  mere  volition  or  declaration,  at  any  time  and 
under  all  circumstances.  And,  therefore,  the  government, 
for  the  purpose  of  preventing  abuse  and  securing  the  public 
welfare,  may  regulate  the  mode  of  expatriation.  But  when 
it  has  not  prescribed  any  limitation  on  this  right,  and  the 
citizen  has,  in  good  faith,  abjured  his  country,  and  become 
a  subject  or  citizen  of  a  foreign  nation,  he  should,  as  to  his 
native  government,  be  considered  as  denationalized."  Mr. 
Attorney  General  Gushing,  in  commenting  upon  this  deci- 
sion, says,  that  it  places  the  question  upon  ''  its  true  founda- 
tions"— "expatriation,  a  general  right,  subject  to  regulation 
of  time  and  circumstances  according  to  public  interests,  and 
the  requisite  consent  of  the  state,  presumed  where  not  nega- 
tived by  standing  prohibitions."  (PhilUmore,  On  Int.  Law, 
vol.  1,  §§  115,  et  seq. ;  Groiius,  Le  Jiir.  Bel  etc  Fac,  lib.  2, 
cap.  5,  §  24  ;  Gunther,  Las  Euroixdsches  Volkersrechts,  b.  2,  p. 
309 ;  Wheaton,  Elem.  Int.  Law,  app.  No.  1 ;  Wheaton,  Hist. 
Lav:  of  Nations,  pp.  717,  et  seq. ;  Jenkins,  Life  of  Sir  L.,  vol. 
2,  p.  713  ;  Foelix,  Droit  International  Prive,  §§  27-55  ;  Gushing, 
Opinions  U.  S.  Atfys  Gen' I,  vol.  8,  pp.  125,  et  seq.;  Zouch,  de 
Judicio  inter  Gentes,  pt.  2,  s.  2,  §  14 ;  May,  Droit  Public 
Baviere,  tome  2,  §§  159,  160  ;  Weishaar,  Droit  Price  de  Wur- 
temberg,  tome  1,  §§  74-78  ;  Burge,  Commentaries,  vol.  1,  p.  712  ; 
Pevue  Etrangere,  tome  1,  pp.  552,  553;  Bowyer,  Con'st  Law 
of  England,  p.  406  ;  Blackstone  Com.,  vol.  1,  p.  369  ;  Kent, 
Com.  on  Am.  Law,  vol.  2,  p.  49 ;  Inglis  v.  Sailors  Snug  Harbor, 
3  Peters  Rep.,  p.  125;  Talbot  v.  Janson,  3  Dal.  Rep.,  383; 
The  United  States  v.  Williams,  2  Granch.  Rep.,  p.  82,  note ; 
Jansen  v.  The  Christina  Magdalena,  Bee's  Rep.,  pp.  11-23; 
The  United  States  v.  Gillies,  1  Peters  G.  G.  Rep.,  p.  159 ; 
Shanks  v.  Diipont,  3  Peters.  Rep.,  pp.  242-247;  Ainslie  v. 
Martin,  6  Mass.  Rep.,  p.  460;  Jackson  v.  Burns,  3  Binney 
Rep.,  pp.  75-85;  Murray  v.  McCarty,  2  Mumford  Rep.,  p. 
393 ;  Alsberry  v.  Hawkins,  9  Dana  Rep.,  p.  177 ;  Rawle,  On 
the  Constitution,  ch.  9 ;  Sergeant,  Const.  Laiv,  p.  319 ;  Puffen- 
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dorf^  De  Officio  Homis,  lib.  2,  cap.  18;  Bynkershoek,  Quaest. 
Juris  Pub.,  lib.  1,  cap.  22 ;  Wolflus,  Jus  Naturae,  pt.  7,  cap. 
1,  §§  186,  187 ;  Burlamagui,  Droit  de  la  Nature,  pt.  2,  ch.  5, 
§  13 ;  Almeda,  Derecho  Publico,  tomo  1,  cap.  17 ;  British  Sta- 
tutes, 1  Geo.,  1,  c.  4  ;  7  and  8  Vic,  c.  66;  U.  S.  Statutes  at 
Large,  vol.  2,  pp.  153-155;  Westlake,  Private  Int.  Law,  §§  20, 
et  seq. ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  5,  §  2.) 

§4.  It  is  thus  seen,  that  while  public  international  law 
recognizes  the  right  of  one  state  to  naturalize  the  native  sub- 
jects of  another,  and  consequently  the  right  of  such  subjects 
to  change  their  nationality,  it  also  recognizes  the  right  of  this 
other  state  to  regulate  the  allegiance  of  its  own  subjects,  and 
to  regulate  or  prohibit  their  expatriation.  There  is  an  appa- 
rent inconsistenc}^  in  these  two  rules,  for  how  can  any  par- 
ticular state,  by  its  municipal  law,  qualify  a  general  maxim 
of  international  jurisprudence,  or  prevent  the  application  to 
its  own  subjects,  of  an  established  principle  of  public  law  ? 
This  inconsistency,  however,  is  more  apparent  than  real.  It 
must  be  remembered,  that  although  international  law  recog- 
nizes the  right  of  one  state  to  naturalize  or  adopt  the  subjects 
of  another,  it  is  not  in  virtue  of  this  public  law  that  such  citi- 
zen is  naturalized  or  adopted,  but  by  virtue  of  the  j^ositwe  or 
municipcd  law  of  the  country,  which  naturalizes  or  adopts  them. 
The  newly  made  citizen  is  entirely  the  creature  of  municipal 
law,  and  is  invested  only  with  such  rights,  privileges,  and 
immunities  as  that  law  is  capable  of  conferring  upon  him. 
So,  on  the  other  hand,  while  international  law  recognizes  the 
right  of  one  state  to  retain  the  allegiance  of  its  subjects,  or 
to  expatriate  them,  the  tie  wdiich  binds  them  is  not  formed, 
or  its  nature  determined,  by  'public  taw,  but  by  the  municipal 
code  of  such  state.  As  the  municipal  law  makes  the  citizen 
by  naturalization,  so,  also,  it  retains  or  unmakes  him,  by  retain- 
ing or  dissolving  his  allegiance.  Admitting,  then,  that  the 
right  of  expatriation,  in  its  broadest  and  most  comprehensive 
sense,  is  recognized  as  a  maxim  of  international  law,  this 
principle  must  be  subordinate  to  the  universally  conceded 
doctrine  of  the  same  law,  that  every  independent  state  pos- 
sesses exclusive  sovereignty  within  its  own  territory,  that  its 
iaws  bind  all  persons  within  its  own  jurisdiction,  but  cannot 
operate  within  the  territory  of  another  power.     It  results 
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from  this  view  of  the  question,  that  so  long  as  the  naturalized 
citizen  remains  within  the  territory  and  jurisdiction  of  his 
adopted  country,  or  within  the  jurisdiction  of  any  other  state 
than  that  which  claims  his  primitive  allegiance,  he  retains 
the  national  character  conferred  upon  him  by  naturalization. 
But  if,  having  renounced  his  primitive  allegiance  without 
the  consent  of  his  government,  and  contrary  to  its  laws,  he 
return  to  his  native  state,  and  places  himself  within  its  juris- 
diction, he  is  subject  to  the  obligations,  charges,  and  penal- 
ties which  the  laws  of  that  state  have  imposed  upon  him. 
And  this  result  seems  to  have  been  acquiesced  in  by  the 
executive  department  of  the  government  of  the  United  States, 
which  government  is  supposed  to  have  adopted  the  most  libe- 
ral views  with  respect  to  the  general  right  of  expatriation  and 
naturalization.  In  the  case  of  Martin  Koszta,  a  native  of  Aus- 
tria, but  claiming  the  right  of  domicil  and  naturalization  in 
the  United  States,  Mr.  Secretary  Marcy  denied  the  right  of 
Austria  to  enforce  her  claim  to  native  allegiance  in  Turkish 
territory,  outside  of  the  limits  of  Austrian  jurisdiction;  but 
in  the  case  of  Simon  Tousig,  who  had  voluntarily  returned 
to  Austria,  and  placed  himself  within  the  reach  of  her  munici- 
pal laws,  Mr.  Marcy  declined  making  any  demand  for  his 
release.  In  the  case  of  J.  P.  Knacke,  a  naturalized  citizen 
of  the  United  States,  who,  on  his  return  to  his  native  coun- 
try, (Prussia,)  had  been  forced  into  the  Prussian  military 
service,  Mr.  Wheaton,  the  American  minister  at  Berlin, 
(July  24th,  1840,)  said:  "Had  you  remained  in  the  United 
States,  or  visited  any  other  foreign  country  (except  Prussia,) 
on  your  lawful  business,  you  would  have  been  protected  by 
the  American  authorities  at  home  and  abroad,  in  the  enjoy- 
ment of  all  your  rights  and  privileges  as  a  naturalized  citizen 
of  the  United  States.  But  having  returned  to  the  country  of 
your  birth,  your  native  domicil  and  national  character  revert, 
(so  long  as  you  remain  in  the  Prussian  dominions,)  and  you 
are  bound  in  all  respects  to  obey  the  laws  exactly  as  if  you 
had  never  emigrated."  In  the  case  of  Ignacio  Tolen,  a 
native  of  Spain,  but  naturalized  in  the  United  States,  Mr. 
Secretary  Webster,  (June  25th,  1852,)  said:  "If  that  gov- 
ernment (Spain,)  recognizes  the  right  of  its  subjects  to  dena- 
tionalize themselves  and  assimilate  with  the  citizens  of  other 
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countries,  the  usual  passport  will  be  a  sufficient  safeguard 
to  you ;  but,  if  allegiance  to  the  crown  of  Spain  may  not 
legally  be  renounced  by  its  subjects,  you  must  expect  to  be 
liable  to  the  obligations  of  a  Spanish  subject,  if  you  volun- 
tarily place  yourself  within  the  jurisdiction  of  that  govern- 
ment." Again,  in  the  case  of  Victor  B.  Depierre,  a  native  of 
France,  naturalized  in  the  United  States,  Mr.  Webster,  (June 
1st,  1852,)  said:  "If,  as  is  understood  to  be  the  fact,  the 
government  of  France  does  not  acknowledge  the  right  of 
natives  of  that  country  to  renounce  their  allegiance,  it  may 
lawfully  claim  their  services  when  found  within  French  juris- 
diction." Mr.  Secretary  Everett,  in  a  dispatch  to  the  Amer- 
ican minister,  at  Berlin,  (January  14th,  1853,)  says:  "If  a  sub- 
ject of  Prussia,  lying  under  a  legal  obligation  in  that  coun- 
try, to  perform  a  certain  amount  of  military  duty,  leaves  his 
native  land,  and  without  performing  that  duty,  or  obtaining 
the  prescribed  certificate  of  emigration,  comes  to  the  United 
States  and  is  naturalized,  and  afterward,  for  any  purposes 
whatever,  goes  back  to  Prussia,  it  is  not  competent  for  the 
United  States  to  protect  him  from  the  operation  of  the 
Prussian  law."  Mr.  Secretary  Cass,  in  the  case  of  Le 
Clerc,   in    1859,    seemed  to   rest  this    question    upon   the 

same  ground  as  his  predecessors ;  but  in  the  case  of 

Hofer,  (June  14th,  1859,)  and  in  his  dispatch  to  the  American 
minister  at  Berlin.  (July  8th,  1859,)  he  took  the  position  that 
"  the  doctrine  of  perpetual  allegiance  is  a  relic  of  barbarism," 
repudiated  by  the  United  States  "  ever  since  the  origin  of  our 
government."  "  The  moment  a  foreigner  becomes  natural- 
ized, his  allegiance  to  his  native  country  is  severed  forever. 
He  experiences  a  new  political  birth.  A  broad  and  impassi- 
ble line  separates  him  from  his  native  country.  He  is  no 
more  responsible  for  anything  he  may  say  or  do,  or  omit  to 
say  or  do,  after  assuming  his  new  character,  than  if  he  had 
been  born  in  the  United  States.  Should  he  return  to  his 
native  country,  he  returns  as  an  American  citizen,  and  in  no 
other  character.  In  order  to  entitle  his  original  government 
to  punish  him  for  an  offense,  this  must  have  been  committed 
whilst  he  was  a  subject,  and  owed  allegiance  to  that  govern- 
ment. The  offense  must  have  been  complete  before  his  expa- 
triation.    It  must  have  been  of  such  a  character  that  he  might 
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have  been  tried  and  punished  for  it  at  the  moment  of  his 
departure.  A  future  liability  to  serve  in  the  army  will  not 
be  sufficient,  because,  before  the  time  can  arrive  for  such  ser- 
vice, he  has  changed  his  allegiance,  and  has  become  a  citizen 
of  the  United  States."  This  position  is  certainly  somewhat  in 
advance  of  that  assumed  in  the  previous  diplomatic  correspond- 
ence of  our  government,  and,  by  some,  is  thought  to  infringe 
upon  the  universally  conceded  principle  that  sovereign  states 
have  the  right  of  municipal  legislation  and  jurisdiction  over  all 
persons  within  their  own  territory ;  and  that  while  we  have 
a  perfect  right,  imthin  our  jurisdiction,  to  disregard  the  dogmas 
of  universal  allegiance  incorporated  in  tlie  laws  of  other  states, 
they  have  an  equally  incontestible  right,  loiihin  their  jurisdic- 
tion, to  assume  that  our  municipal  regulations  on  the  subject 
of  naturalization  do  not  cancel  their  statutes  enjoining  the 
charges  and  obligations,  military  or  otherwise,  which  spring 
from  the  theory  of  allegiance  embodied  in  their  laws.  If  this 
view  of  Mr.  Cass  be  correct,  the  right  of  expatriation  is  not 
only  general  but  indefeasible,  except  in  the  single  case  speci- 
fied, of  offenses  against  his  native  state  which  are  completed 
and  punishable  at  the  moment  of  his  departure,  and  before 
his  voluntary  expatriation.  Treason,  then,  committed  by  a 
subject,  after  "the  moment  of  his  departure  "  from  his  own 
country,  if  not  "complete  before  his  expatriation,"  is  not 
liable  to  punishment,  should  he  return  to  his  native  state 
with  his  certificate  of  foreign  naturalization,  for  his  adopted 
country  may  claim  him  as  its  own  subject,  and  enforce  his 
release.  Moreover,  it  would  be  bound  to  do  so,  as  much  as 
if  he  were  native  born,  and  never  had  owed  any  other  alle- 
giance. ( Vide  authorities  in  §  3 ;  also,  Breckenridge,  Miscella- 
nies, p.  409 ;  American  State  Papers,  For.  Bel.,  vol.  1,  p.  169 ; 
Marcy,  Letter  on  Koszta's  case,  Sept.  26th,  1853 ;  Wheaton, 
Elem.  Int.  Law,  pt.  2,  ch.  2,  §  6,  note ;  Webster's  Works,  vol. 
6,  p.  521 ;  Gardner,  Institutes,  pp.  448,  et  seq. ;  Cashing,  Opi- 
nions U.S.  Attys  Gen'l,  vol.  8,  pp.  125,  et  seq. ;  Webster,  Let- 
ter to  Sharkey,  July  5th,  1852;  Cong.  Boc's,  32d  Cong.,  1st  sess. 
II.  R.,  Ex.  Doc.  No.  10 ;  33d  Cong.,  1st  sess.  H.  R.,  Ex.  Doc. 
No.  41.) 

§  5.  But  whatever  may  be  thought  of  the  effect  of  the  doc- 
trine of  allegiance  upon  the  national  character  of  the  subject 
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within  his  native  state,  it  certainly  can  produce  no  eiFect 
without  the  limits  of  its  jurisdiction,  for,  even  admitting  that 
doctrine  in  its  full  extent,  the  obligations  resulting  therefrom 
are  binding  only  within  the  state  to  which  the  individual 
originally  belonged,  without  affecting,  with  reference  to  his 
adopted  country,  the  validity  of  his  naturalization  there.  And 
the  nationality  thus  assumed  must,  according  to  the  rules  of 
international  jurisprudence,  be  recognized  by  all  other  states 
except  that  which  claims  his  primitive  allegiance,  until  it  is 
again  changed  by  the  municipal  code  of  some  state  within 
whose  jurisdiction  he  may  eventually  place  himself,  ^ov 
does  this  abstract  question  of  native  allegiance  effect  national 
character,  as  determined  by  personal  domicil ;  for  it  is  a  gene- 
ral rule  of  public  law,  that  every  person  of  full  age  has  a  right 
to  change  his  nationality  by  choosing  another  domicil.  It 
follows,  then,  that  when  a  person  who  has  attained  his  majority, 
removes  to  another  place,  and  settles  himself  there,  he  is 
stamped  with  the  national  character  of  his  new  domicil ;  and 
this  is  so,  notwithstanding  he  may  entertain  a  floating  inten- 
tion of  returning  to  his  original  residence  or  citizenship  at 
some  luture  period.  ( Wheaton^  Elem..  Int.  Law,  pt.  2,  ch.  3, 
§  6,  note  ;  Groiius,  de  Jur,  Bel.  ac  Pac,  lib.  3,  cap.  2,  §  7  ;  cap. 
4,  §§7,  8;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  72;  The  Ema- 
nuel, 1  Rob.  Rep.,  p.  302 ;  The  Nepiunus,  6  Rob.  Rep.,  p. 
408;  The  Ann,  1  Dod.  Rep.,  p.  223;  The  Eutrusco,  4  Rob. 
Rep.,  p.  262,  note.) 

§  6.  The  national  character  of  a  merchant  is  determined  by 
his  commercial  domicil,  and  not  by  the  country  to  which  his 
allegiance  is  due,  either  by  his  birth,  or  by  his  subsequent 
naturalization  or  adoption.  He  is  regarded  as  a  political 
member  of  the  nation  into  which,  by  his  residence  and  busi- 
ness, he  is  incorporated,  and  as  a  subject  of  the  government 
which  protects  him  in  his  pursuits,  and  to  the  support  of 
which  he  contributes  by  his  property  and  his  industry.  This 
rule  of  decision  is  adopted  both  in  prize  courts  and  in  courts 
of  common  law,  and  is  applied,  in  a  belligerent  country,  to 
its  own  native  subjects,  as  well  as  to  those  of  a  neutral  power. 
Thus,  a  citizen  of  the  United  States  who  is  settled  abroad, 
during  a  war  to  which  his  government  is  a  party,  is,  with 
respect  to  his  property  and  trade,  subject  to  all  the  disabili- 
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ties  of  an  alien  enemy,  or  entitled  to  all  the  privileges  of  a 
neutral,  according  to  tlie  hostile  or  neutral  character  of  the 
country  in  which  he  has  fixed  his  domicil.  [Dalloz,  Iteper- 
toire,  verb.  Domicile,  §  34 ;  Bynkershoek,  Quaest.  Jut.  Fub.,  lib. 
1,  cap.  3 ;  Fhillimore,  On  Int.  Law,  vol.  3,  §§  75,  85 ;  Wheaton, 
Elem.  Int.  Law,  pt.  4,  ch.  1,  §§  16 ;  Duer,  On  Insurance,  vol. 
1,  pp.  494,  495 ;  Wheaton,  On  Captures,  p.  102 ;  Wilson  v.  Mar- 
ryatt,  8  Term  Rep.,  p.  31 ;  The  Vigilante,  1  Rob.  Rep.,  p.  1 ; 
The  Endraught,  1  Rob.  Rep.,  p.  19 ;  The  Frances,  1  Gallis. 
Rep.,  p.  614.) 

§  7.  The  legal  term  domicil  has  been  variously  defined. 
According  to  the  Roman  law,  "  In  whatever  place  an  indi- 
vidual has  set  up  his  household  gods,  and  made  the  chief 
seat  of  his  afiairs  and  interests,  from  which,  without  special 
avocation,  he  has  no  intention  of  departing ;  from  which, 
when  he  has  departed,  he  is  considered  to  be  from  home;  and 
to  which,  when  he  has  returned,  he  is  considered  to  have 
returned  home : —  in  that  place,  there  is  no  doubt  whatever, 
he  has  his  domicil."  Proudhon  considers  "  domicil  to  con- 
sist of  the  moral  relation  subsisting  between  a  man  and  the 
place  of  his  residence,"  as  distinguished  from  physical  existence 
or  actual  residence.  Phillimore  says:  "Domicil  answers 
very  much  to  the  common  meaning  of  our  word  home,  and 
where  a  person  possessed  two  residences,  the  phrase  he  made 
the  latter  his  home,  would  point  out  that  to  be  his  domicil." 
He,  however,  considers  the  definition  of  Judge  Rush,  in  the 
American  case  of  Guier  v.  Daniel,  as  the  best,  viz :  "A  resi- 
dence at  a  particular  place,  accompanied  with  positive  or  pre- 
sumptive proof  of  intention  to  remain  there  for  an  unlimited 
time."  [Westlake,  Frivate  Int.  Law,  §  30;  Foelix,  Droit  Int. 
Frive,  §§  27,  et  seq.;  Fhillimore,  Law  of  Domicil,  §  11-16;  Jus- 
tinian.  Dig.  50,  t.  1.  27 ;  DArgentre,  ad  Leg.  Britorium, 
art.  9,  V.  4 ;  Desquiron,  Traite  du  Domicile,  p.  42 ;  Vattel, 
Droit  des  Gens,  liv.  1,  ch.  19,  §  218 ;  Story,  Conflict  of 
Laws,  ch.  3,  §§  43,  44 ;  Frovdhon  et  Valette,  Des  Fersonnes, 
tome  1,  ch.  9 ;  Boullenois,  Traite  des  Lois,  Couiumes,  etc.,  obs. 
32 ;  Guier  v.  Daniel,  1  Binney  Rep.,  p.  349,  note  ;  Wolfius, 
Jus.  Gentium,  cap.  1,  §  137 ;  The  Frances,  8  Cranch.  Rep.,  p. 
335 ;  Fibers  v.  The  V.  Ins.  Co.,  16  Johns.  Rep.,  128.) 


Ch.  XXIX,— National  Character.  703 

§  8.  Various  decisions  have  been  made  by  the  different 
writers  who  have  treated  of  doraicil.  Some  authors  who 
have  divided  it  into  two  kinds,  principal  and  accidental,  the 
former  being  the  centre  of  his  affairs,  and  the  latter  his  place 
of  residence  for  a  part  of  his  time,  or  for  a  particular  pur- 
pose. Another  division  is  into  personal  and  commercial,  the 
former  having  reference  to  his  personal  or  actual  residence, 
and  the  latter  to  his  place  of  business  or  trade.  Kent  says : 
"There  is  2^,  political,  a  civil,  smid  a  forensic  domicil."  This 
division  is  sufficiently  explained  by  the  terms  employed. 
Others,  again,  divide  domicil  according  to  birth,  necessity 
and  will,  as,  1.    Domicil  of  Origin,   {Domicilium  Originis;) 

2.  Domicil  by  Operation  of  Law,  (^Domicilium  Necessariiim ;) 

3.  Domicil  of  Choice,  (Domicilium  Voluniarium.)  Domicil 
of  origin  has  reference,  Jirst,  to  the  place  of  nativity,  and 
second,  to  the  residence  of  the  parents,  where  the  birth  takes 
place  during  a  temporary  or  accidental  absence  from  their 
own  domicil.  Domicil  by  operation  of  law,  comprises  two 
classes,  Jirst,  as  determined  by  the  laws  of  the  state  from 
which  they  are  sent,  as  in  the  case  of  public  officers  employed 
in  foreign  countries,  and  persons  exiled  by  way  of  punish- 
ment ;  and  second,  as  determined  by  the  laws  of  the  place  of 
residence.  Domicil  of  choice  may  be  considered,  ^7'^^,  with 
reference  to  the  laws  of  the  place  where  a  new  residence  is 
acquired,  and  second,  with  reference  to  the  laws  of  the  place 
where  the  former  residence  has  been  abandoned.  All  these 
are  so  intimately  connected,  and  the  latter  so  dependent  upon 
the  former,  that  it  would  be  difficult  to  discuss  each  sepa- 
rately. We  will,  therefore,  consider  the  general  criteria  of 
domicil,  the  rules  of  evidence  applicable  to  different  cases, 
the  presumptions  raised  by  law,  and  the  proofs  required  to 
rebut  these  presumptions.  (Fhillimore,  Law  of  Domicil,  §§  SS- 
38;  Wolfius,  Jus  Gentium, ^ISS;  Vattel,Droitdes Gens,\iY. 2, ch. 
19,  §  218 ;  Stephens,  Com.  Law  of  England,  vol.  2,  p.  427  ;  Kent, 
Com.  on  Am.  Law,  vol.  2,  pp.  429,  et  seq.;  Westlake,  Private 
Int.  Law,  §§  28,  et  seq ;  Masse,  Droit  Commercial,  tome  3,  p.  53 ; 
Merlin,  Repertoire,  verb.  Domicile;  Dalloz,  Repertoire,  verb. 
Domicile.) 

§  9.  The  question  of  domicil  is  often  a  very  difficult  one 
to  determine,  and  involves  considerations  which  require  to 
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be  weighed  with  peculiar  care.  It  is  also  sometimes  connec- 
ted with  circumstances  of  varied  and  conflicting  import, 
which  are  well  calculated  to  embarrass  the  mind  of  the  most 
experienced  judge.  The  great  controlling  principle,  how- 
ever, in  determining  domicile  is  the  intention  of  the  party. 
And  when  his  intention  to  reside  for  an  indefinite  period  or 
permanently,  in  the  place  where  he  is  found,  is  established 
by  proof,  the  length  or  brevity  of  his  actual  residence  is  of 
no  avail  to  protect  him  from  the  consequences  of  the  national 
character  resulting  from  such  residence.  Thus,  the  pro- 
perty of  a  British  merchant,  who  removed  to  a  Dutch  West 
India  island  but  a  day  or  two  before  it  capitulated  to  British 
force,  was  condemned  by  a  British  court  as  that  of  an  enemy, 
it  being  proved  that  he  had  gone  there  with  the  avowed 
design  of  forming  a  permanent  establishment.  {Westlake^ 
Private  Int.  Law,  §§  22,  37,  et  seq.;  PhilUmore,  Law  of  Domi- 
cile, §  16 ;  Cochin,  Oeuvers,  tome  9,  p.  124 ;  Wildman,  Int.  Laic, 
vol.  2,  p.  40 ;  Dne7\  On  Insurance,  vol.  1,  p.  496  ;  The  Diana, 
5  Rob.  Rep.,  p.  60 ;  The  Venus,  8  Cranch.  Rep.,  p.  288 ;  The 
Boedes  Lust,  5  Rob.  Rep.,  p.  233 ;  Munro  v.  Munro,  1  Clarke 
and  Finnelly  Rep.  p.  76 ;  Merlin,  Repertoire,  verb.  Domicile, 
§  6 ;  Dalloz,  Repertoire,  verb.  Domicile,  §  2.) 

§  10.  But  mere  intention,  without  some  overt  act,  is  not 
sufficient  to  determine  domicile,  for  that  intention  is  liable 
to  be  revoked  every  hour.  Courts  have,  therefore,  always 
required,  in  such  cases,  something  more  than  a  mere  verbal 
declaration  —  some  solid  fact,  to  show  that  the  party  is  in 
the  act  of  carrying  that  avowed  intention  into  effect.  Thus, 
an  American  domiciled  in  the  enemy's  country  had  avowed 
his  intention  to  remove,  as  was  proved  by  his  correspondence; 
but,  as  he  had  taken  no  steps  in  pursuance  of  that  intention, 
his  property  was  condemned  as  that  of  an  enemy.  [Philli- 
more.  Law  of  Domicil,  §  16;  Witdinan,  Int.  Law,  vol.  2,  p.  43; 
The  President,  5  Rob.  Rep.,  p.  277 ;  The  Cltto,  3  Rob.  Rep., 
p.  38;  The  Venus,  8  Cranch.  Rep.,  p.  253;  The  Frances,  8 
Cranch.  Rep.,  pp.  335,  363;    Westlake,  Private  Int.  Laiv,^Bl.) 

§  11.  Where  the  party  has  avowed  his  intention  with 
respect  to  residence,  and  his  acts  have  corresponded  with 
such  declaration,  the  question  of  domicil  is  free  from  embar- 
rassment.    But,  in  most  cases,  no  positive  declarations  of  the 
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party  whose  domicil  is  in  question  can  be  proved  —  or,  at 
least,  none  against  his  own  interests  — and,  it  becomes  neces- 
sary to  deduce  his  intention  from  the  circumstances  of  his 
residence,  occupation,  and  business  relations.  And  these 
circumstances  are  of  so  mixed  and  varied  a  character  as  to 
render  it  impossible  to  embrace  them  all  in  any  general 
definition.  It  is  proper,  however,  to  mention  some  of  the 
most  prominent  of  those  which  have  heretofore  influenced 
the  decisions  of  the  courts.  (^Merlin^  Repertoire^  verb.  Domicile^ 
§  6 ;  Phillimore,  Law  of  Domicil,  §  16 ;  Westlake,  Private  Int, 
Law,  §  41 ;  Duer,  On  Insurance,  vol.  1,  p.  496 ;  Wildman, 
Int.  Law,  vol.  2,  p.  37 ;  The  Endraught,  1  Eob.  Rep.,  p.  24 ; 
The  Falcon,  6  Rob.  Rep.,  p.  198;  The  Harmony,  2  Rob. 
Rep.,  p.  322.) 

§  12.  A  most  material  and  significant  circumstance  in 
determining  the  intention  of  the  party,  is  the  residence  of  his 
family.  If  he  is  married,  and  established  with  his  family  in 
the  country  where  he  is  living,  the  inference  is  highly 
reasonable  that  he  intends  to  reside  there  permanently. 
And,  although  his  family  may  not  be  with  him,  if  he  has 
made  preparations  to  have  them  join  him,  the  same  inference 
will  be  drawn.  If  he  is  not  a  married  man,  and  has  no  social 
connections  in  the  country  where  he  is  living,  the  court  will 
look  to  other  circumstances  to  determine  his  intentions.  In 
case  of  double  residence,  the  keeping  up  of  a  family  mansion 
house,  has  much  influence  in  determining  domicil.  {Philli- 
more.  Law  of  Domicil,  §§  198,  et  seq. ;  Duer,  On  Insurance, 
vol.  1,  p.  497;  The  Jonge  Ruiter,  1  Act.  Rep.,  p.  116;  Ennis 
et  al.  V.  Smith  etal.,  14  How.  Rep,,  p.  423;  Sonierville  v.  Somer- 
ville,  4  Vesey  Rep.,  p.  750;    Wesilake,  Private  Int,  Law,  §  48.) 

§  13.  The  possession  and  exercise  of  political  rights,  and 
the  payment  of  taxes,  were  considered  by  the  Roman  law  as 
strong  tests  of  domicil ;  but  less  weight  seems  to  be  given  to 
these  circumstances  in  England  than  by  the  civilians.  Never- 
theless, when  taken  in  connection  with  other  facts,  they  are 
not  without  their  influence  in  determining  national  character 
in  war.  Sir  William  Scott,  in  the  case  of  2^ he  Dree  Gehroe- 
ders,  said,  that  landed  estate  alone  had  never  been  held  suflGL- 
cient  to  constitute  domicil,  or  fix  the  national  character  of 
the  possessor,  who  is  not  personally  resident  upon  it ;  and 
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Cochin  denies  that  real  estate  derived  from  inheritance,  is 
any  proof  of  domicil.  But,  when  taken  in  connection  with 
actual  residence,  they  may  he  received  as  proofs  of  intention 
to  remain.  So,  of  the  purchase  of  property,  real  or  personal ; 
if  a  man  has  invested  his  capital  in  the  country  where  he 
resides,  in  property,  or  enterprises  which  would  require  his 
personal  attention  and  supervision  for  a  long  or  indefinite 
period,  or,  if  he  has  formed  a  partnership  in  business  which 
is  to  continue  for  a  number  of  years,  the  inference  usually 
drawn  from  these  facts  is,  that  he  intends  to  make  that  place 
his  permanent  residence,  although  no  positive  declaration  to 
that  effect  is  proved.  (Phillimore,  Law  of  Lomicil,  §§  221- 
224,  256-258;  Touillier,  Droit  Civil,\w.  l,tit.  3,  n.  371;  Duer, 
On  Insurance,  vol.  1,  p.  497;  Ennis  et  at,  v.  Smith  et  aL,  14 
Howard  Rep.,  p.  423;  Burge,  Com.  Conflict  Laws,  pp.  42,  43; 
Cochin,  Oeuvres,  tome  3,  p.  328 ;  The  Dree  Gebroeders,  4  Eob. 
Rep.,  p.  235;  Warrender  v.  Warrender,  2  Clarke  and  Finn. 
Rep.,  pp.  502-521 ;  Westlake,  Private  Int.  Law,  §  48 ;  Merlin, 
Repertoire,  verb.  Domicile,  §§2,  3  ;  Dalloz,  Repertoire,  verb. 
Domicile,  §  2.) 

§  14.  Another  material  circumstance  by  which  intention 
is  determined,  is  the  character  of  the  trade,  or  business,  in 
which  the  party  is  engaged.  If  his  commercial  enterprises 
have  their  origin  and  centre  in  the  country  of  his  residence, 
although  extending  to  other  countries,  or  if  his  business  is 
of  such  a  character  and  extent  as  to  require  an  indefinite 
period  to  bring  it  to  completion,  the  fair  inference  is,  that  he 
intends  to  reside  there  permanently,  and  the  court  will  there- 
fore regard  it  as  his  domicil.  {Phillimore,  Law  of  Domicil, 
§§  208,  et  seq. ;  Duer,  On  Insurance,  vol.  1,  p.  497 ;  The  Vig- 
ilantia,  1  Rob.  Rep.,  p.  15;  The  Anna  Catharina,  4  Rob.  Rep., 
p.  118  ;  The  Rendsborg,  4  Rob.  Rep.,  p.  121;  Westlake,  Private 
Int.  Law,  §  48 ;  Dalloz,  Repertoire  verb.  Domicile,  §  2.) 

§  15.  Another  and  most  significant  circumstance  by  which 
the  intention  may  be  ascertained,  is  the  time  of  residence.  In 
most  cases,  this  circumstance  is  unavoidably  conclusive  in 
determining  domicil.  Even  where  the  party  had  first 
gone  to  a  foreign  country  for  a  special  purpose,  which  would 
repel  the  presumption  that  he  intended  to  make  it  his  per- 
manent residence,  yet  if  he  has  remained  a  great  length  of 


Gh.  XXIX. — National  Character.  707 

time,  it  will  be  presumed  that  his  first  intention  has  been 
changed,  and  that  a  general  residence  has  grown,  as  is  fre- 
quently the  case,  upon  a  special  purpose.  Hence,  the  plea  of 
an  original  special  purpose  is  not  to  be  averred  against  a  resi- 
dence continued  for  a  long  period  of  time.  If,  however,  a  mer- 
chant has  gone  to  a  foreign  country  just  before  the  war,  for  a 
special  purpose,  a  fair  time  should  be  allowed  to  him  to  disen- 
gage himself;  but  if  he  should  continue  there  during  a  good 
part  of  the  war,  contributing,  by  his  industry  and  means,  to 
the  strength  and  security  of  the  enemy,  the  plea  of  a  special 
purpose  cannot  be  urged  with  effect  against  the  rights  of  hos- 
tility. {Duer,  On  Insurance,  vol.  1,  p.  498  ;  The  Harmony, 
2  Eob.  Rep.,  p.  322 ;  The  Two  Brothers,  1  Rob.  Rep.,  p.  131; 
Phillimore,  law  of  Domicile,  §§  259,  et  seq. ;  Dalloz,  Repertoire, 
verb.  Domicile,  §  2.) 

§  16.  In  former  times  the  particular  situation  of  America, 
with  respect  to  distance,  was  considered  by  the  English  courts 
as  entitling  the  merchants  of  that  country  to  some  favorable 
distinctions  in  the  matter  of  domicil,  as  determined  by 
length  of  residence.  It  was,  therefore,  held  that  they  might 
remain  in  an  European  state  for  a  longer  period  than  a  mer- 
chant of  a  neighboring  country,  without  being  considered  as 
a  permanent  resident.  But,  with  the  present  facilities  for 
communication  afforded  by  steam  and  telegraph,  it  is  doubt- 
ful if  this  favorable  distinction  would  now  be  made.  (Daer, 
On  Insurance,  vol.  1,  p.  499 ;  Phillimore,  On  Int.  law,  vol.  3, 
§  303 ;  Ennis  v.  Smith,  14  Howard  Rep.,  p.  400 ;  The  Har- 
mony, 2  Rob.  Rep.,  p.  323  ;  The  Oriental,  7  Moore  Rep.,  p.  398.) 

§  17.  The  presumption  of  law  with  respect  to  residence  in 
a  foreign  country,  is,  that  the  party  is  there  animo  manendi, 
and  it  lies  upon  him  to  explain  it.  Thus,  when  the  property 
of  a  foreigner,  who,  at  the  time  of  its  shipment,  was  living 
in  a  hostile  country,  is  seized  as  that  of  an  enemy,  the  cap- 
tors are  not  bound  to  prove  that  his  place  of  residence  was 
his  actual  domicil;  but  it  rests  upon  him  to  disprove  the 
presumption  of  the  law,  and,  to  redeem  his  property  from  the 
noxious  imputation,  he  must  give  such  evidence  of  his  inten- 
tions and  plans,  as  shall  be  effectual  to  destroy  it.  (  Westlake, 
Private  Int.  Law,  §  38;  Duer,  On  Iisurance,  vol.  1,  p.  500; 
Wildman,  Int.  Law,  vol.  2,  p.  40 ;   The  Bernon,  1  Rob.  Rep., 
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p.  103;  The  Ann,  1  Dod.  Kep.,  p.  221 ;  Elhers  v.  U,  Ins.  Co., 
16  Johns.  Kep.,  p.  128;  Munro  v.  Munro,  T  CI.  andF.,  p.  842,) 

§  18.  In  order  to  repel  this  presumption  of  the  law,  it  is 
necessary  for  the  party  to  prove  that  his  original  intention 
was  to  remain  only  for  a  short  and  definite  period,  that  to 
accomplish  the  purpose  of  his  visit,  neither  a  long  nor  an 
indefinite  period  would  be  required ;  that  his  past  residence 
bad  not  been  long  enough,  b}^  the  mere  operation  of  time,  to 
establish  a  domicil,  and  that  he  had  not  been  so  mixed  up 
with  the  trade  and  navigation  of  the  country,  as  to  have 
acquired  its  national  character,  by  the  very  nature  of  his 
occupation.  The  presumption  is  not  repelled,  by  merely 
showing  that  his  wife  and  family  are  still  residing  in  his 
native  country,  nor  by  proving  that  he  contemplates  return- 
ing to  his  own  country  at  some  future  period,  or  after  he  has 
accomplished  some  particular  object.  He  may  have  sepa- 
rated himself  from  his  family,  or  the  period  of  his  return  may 
be  wholly  uncertain  and  indefinite ;  or,  if  definite,  it  may  be 
after  a  long  interval  of  time,  or  his  neutral  character  may 
have  been  superceded  by  his  occupation,  or  by  his  being  so 
incorporated  in  the  trade  or  navigation  of  the  country,  that 
its  national  character  is  completely  fixed  upon  him.  In  order 
to  repel  this  presumption  of  the  law,  he  must  show  clearly 
and  conclusively,  that  such  residence  in  the  foreign  country, 
has  not  by  the  law  of  domicil,  or  otherwise,  had  any  efiect 
in  changing  his  national  character.  This  brings  us  to  the 
examination  of  the  difterent  classes  of  what  is  called  neces- 
sary domicil.  {Wildman,  Int.  Law,  vol.  2,  p.  40;  Wheaton, 
Elem.  Int.  Laiv,  pt.  4,  ch.  1,  §  17 ;  Luer,  On  Insurance,  vol.  1, 
p.  500 ;  Fhillimore,  Law  of  Domicil,  §  39,  et  seq. ;  The  Bernon, 
1  Rob.  Eep.,  p.  103;  Elbers  v.  The  U.  Lns.  Co.,  16  Johns. 
Rep.,  p.  1288  ;  Westlake,  Private  Int.  Law,  §  38.) 

§  19.  The  national  character  of  an  ambassador,  or  public 
minister  is  not  afiected  by  his  residence  in  a  foreign  country, 
no  matter  what  may  be  its  duration,  or  the  circumstances 
indicative  of  the  intent  of  the  party  to  render  it  permanent. 
This  results  from  the  rule  of  exterritoriality  as  already  dis- 
cussed. Being  deemed  a  resident  within  the  territory  of  his 
own  state,  the  law  of  foreign  domicil  does  not  apply  to  him. 
But  a  consul  does  not  come  within  this  exception,  although 
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mere  residence  in  tlie  performance  of  his  official  duties  may 
not  confer  upon  him  a  foreign  domicil,  nevertheless,  his  con- 
sular character  affords  no  protection  to  his  mercantile  adven- 
tures. "If,"  says  Duer,  "he  reside  in  a  belligerent  country, 
his  ships  and  goods  are  liable  to  confiscation  as  those  of  an 
enemy,  by  the  hostile  belligerent ;  and  they  are  subject  to  the 
same  penalty  in  the  country  in  which  he  resides,  if  they  be 
employed  in  a  trade  with  its  public  enemies,  which  is  pro- 
hibited to  its  own  subjects.  Nor,  to  warrant  the  confiscation 
of  his  property,  is  it  requisite  that  the  consul  should  bear  the 
character  of  a  general  merchant.  If  the  transaction  that 
leads  to  the  seizure,  is  the  only  commercial  speculation  in 
which  he  is,  or  ever  has  been  engaged,  he  is  still  a  merchant, 
so  far  as  that  transaction  extends,  and  must  bear  the  conse- 
quences of  the  character  he  has  assumed.  The  rule  which 
thus  distinguishes  between  the  commercial  and  the  official 
character  of  a  consul,  may  sometimes  operate  in  his  favor. 
Where  the  consul  of  a  belligerent  power  is  engaged  as  a 
merchant,  in  the  commerce  of  a  neutral  country,  in  which  he 
resides,  his  property  on  the  ocean,  if  employed  in  a  trade 
strictly  neutral,  is  exempt  from  hostile  capture.  His  neutral 
character  as  a  merchant,  is  unaffected  by  his  belligerent  cha- 
racter, as  consul."  {Phillimore,  Law  of  Domicil,  §§  132,  et 
seq. ;  Kent,  Com.  on  Int.  Law,  vol.  1,  pp.  44-77;  Dwer,  On  Insu- 
rance, vol.  1,  pp.  513,  514;  Wheaion,  Elem.  Int.  Law,  pt.  4, 
ch.  1,  §  17  ;  Vattel,  Droit  des  Gens,  liv.  4,  ch.  8,.;  The  Indian 
Chief,  3  Eob.  Rep.,  pp.  27,  28;  The  Josephine,  4t  Rob.  Rep.,  p. 
25 ;  The  Dree  Gebroeders,  4  Rob.  Rep.,  p.  233 ;  The  Sarah  Chris- 
tina, 1  Rob.  Rep.,  p.  239;  Albrechtv.  Sussman,  4  Ves.,  and 
Beams  Rep.,  p.  323;  Arnold  y.  U.  Ins.  Co.,  1  Johns,  cases, 
p.  363;  Wildman,  Int.  Law,  vol.  2,  p.  41;  The  Falcon,  6  Rob. 
Rep.,  p.  197;  Griswold  v.  Waddington,  16  Johns.  Rep.,  p.  834; 
Westlake,  Private  Int.  Law,  §  47 ;  Dalloz,  Repertoire,  verb.  Domi- 
cile, §  4.) 

§  20.  The  French  jurists  have  laid  down  the  following  rules 
respecting  the  domicil  of  officers,  civil  or  military,  employed 
in  the  public  service:  1st,  If  the  office  be  for  life,  and  irre- 
vocable, the  domicil  of  the  holder  is  in  the  place  where  its 
functions  are  to  be  discharged,  and  no  proof  of  the  contrary 
will  be  admitted,  "  for  the  law  will  not  presume  an  intention 
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contrary  to  indispensable  duty."  2d,  If  the  office  be  tempo- 
rary or  revocable,  the  law  does  not  presume  that  the  holder 
has  changed  his  original  domicil,  but  proof  will  be  admitted 
to  establish  the  fact  that  he  has  done  so.  These  two  divi- 
sions, says  Phillimore,  seem  to  warrant  a  3d :  Where  the 
office,  although  for  life  and  irrevocable,  requires  the  holder 
to  reside  only  a  part  of  the  time  in  the  place  where  its  func- 
tions are  to  be  discharged,  the  law  will  presume  his  domicil 
to  be  in  that  place,  but  this  presumption  will  yield  to  proof 
that  the  seat  of  his  family  affairs, —  the  residence  of  his  wife 
and  children  —  is  elsewhere,  and  that  he  has  described  him- 
self, in  all  legal  instruments,  as  belonging  to  the  place  of 
former  domicil,  and  not  to  the  place  of  his  employment. 
Thus,  in  the  case  of  Lord  Somerville,  the  presumption  was 
repelled,  and  it  was  held  that  his  parliamentary  duties  in 
London,  as  a  peer  of  Scotland,  was  no  proof  that  his  domicil 
was  there.  So,  in  the  case  of  M.  de  Courtanel,  it  was  held 
that  the  office  of  "  grand  maetre  des  eaux  et  forets,"  not 
requiring  a  fixed  residence,  did  not  prevent  the  law  of  origi- 
nal domicil  from  operating.  [Phillimore^  Law  of  Domicil, 
§§  113,  et  seq. ;  Denisart,  Domicile^  ch.  2,  §  5 ;  Merlin,  Reper- 
toire, verb.  Domicile,  §  3 ;  Duranion,  Droit  Francais,  liv.  1,  tit.  3 ; 
Somerville  v.  Somerville,  5  Vesey  Rep.,  p.  757  ;  3Iunroe  v.  Doug- 
las, 5  Mod.  Rep.,  pp.  379-406 ;  Bruce  v.  Bruce,  6.  Brown, 
cases,  p.  566  ;  Marsh  v.  Hutchinson,  2  Bos.  and  Pul.  Rep.,  p. 
229,  note ;  Craigie  v.  Lewin,  3  Curteis  Rep.,  p.  435  ;  Bempde 
V.  Johnstone,  3  Vesey  Rep.,  p.  200  ;  Westlake,  Private  Int.  Law, 
§  44 ;  Dalloz,  Repertoire,  verb.  Domicile,  §  4.) 

§  21.  It  was  a  maxim  of  the  Roman  law,  which  has  been 
incorporated  into  modern  jurisprudence,  that  as  the  wife 
takes  the  rank,  so  does  she  also  take  the  domicil  of  her  hus- 
band ;  and,  by  the  same  analogy,  the  widow  retains  it  after 
her  husband's  death.  But  if  she  marry  again,  her  domicil 
becomes  that  of  her  second  husband.  The  most  noted  case 
involving  the  domicil  of  the  widow,  was  the  disputed  suc- 
cession to  the  personal  estate  of  Henrietta  Maria,  (widow  of 
Charles  the  First,)  who  died  in  France.  The  betrothed, 
although  in  many  respects  enjoying  the  privileges  of  the  wife, 
according  to  the  Roman  and  civil  law,  retains  the  domicil 
which  she  had  before  her  betrothment.     It  is  generally  con- 
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sidered  that  a  wife  divorced,  a  mensd  et  ihoro,  may,  after  her 
divorce,  choose  her  own  domicil.  But  not  so  in  case  of  a 
mere  separation.  A  minor,  who  is  not  sui  juris,  cannot 
change  his  domicil  of  his  own  accord,  {propria  marie  ;)  his 
domicil  is  that  of  the  father,  or  of  the  mother  during  widow- 
hood, or,  perhaps  in  some  cases,  of  the  legally  appointed 
guardian.  With  respect  to  the  question  of  succession  to  an 
intestacy,  some  writers  contend  that  neither  the  mother  nor 
the  guardian  can  change  the  domicil  of  a  minor  whose 
father  is  deceased,  while  others  hold  the  contrary  doctrine ; 
all,  however,  agree  that  the  forum  of  the  minor  is  that  of  the 
surviving  parent  or  legal  guardian.  The  domicil  of  an  ille- 
gitimate minor  is  that  of  the  mother.  Students,  whether 
majors  or  minors,  are  not  considered  as  acquiring  a  domicil 
in  the  place  where  they  sojourn  merely  for  the  purpose  of 
prosecuting  their  studies.  Servants  may,  or  may  not,  have 
the  same  domicil  as  their  masters,  according  to  the  particu- 
lar circumstances  of  the  case.  {Merlin,  Repertoire,  verb. 
Domicile,  §  5 ;  Fhillimore,  Law  of  Domicile,  §§  39-112 ;  Jus- 
tinian, Dig.  50,  1,  37  ;  Code  xii,  1,  13,  x,  40,  9 ;  Sir  Leoline 
Jenkins,  ( Wynne's  Life  of,)  vol.  2,  pp.  665-670 ;  Cochin,  Oeuvres, 
tome  2,  p.  223 ;  Donnegal  v.  Donnegal,  1  Addams  Rep.,  pp. 
5,  19 ;  Whitcombe  v.  Whitcombe,  2  Curteis  Eep.,  p.  352  ;  Gam- 
bier  V.  Gambier,  7  Simon  Rep.,  p.  263 ;  Guyer  v.  0' Daniel, 
1  Binney  Rep.,  p.  349 ;  School  Directors  v.  James,  2  Watts 
and  Serg.  Rep.,  p.  568;  Freetoion  v.  Taunton,  16  Mass.  Rep., 
p.  51 ;  Scrimshire  v.  Scrimshire,  2  Hagg.  Rep.,  p.  405 ;  Granby 
V.  Amherst,  7  Mass.  Rep.,  p.  1 ;  Putnam  v.  Johnson,  10  Mass. 
Rep.,  p.  498 ;  Westlake,  Private  Int.  Law,  §§  35,  36,  42,  43, 
51 ;  Heffter,  Droit  International,  §§  58,  59 ;  Dalloz,  Repertoire, 
verb.  Domicile,  §  4.) 

§  22.  According  to  the  Roman  law,  a  soldier's  domicil  was 
in  the  country  where  he  served,  if  he  possessed  nothing 
in  his  own  country ;  but  if  he  had  any  property  in  his  own 
country,  he  would  be  allowed  a  double  domicil.  The  lead- 
ing modern  case  on  this  point  is  that  of  the  Duke  of  Guise, 
who  contracted  a  marriage  while  in  the  service  of  the  King 
of  Spain  and  the  Emperor  of  Austria,  during  his  residence 
at  Brussels.  The  validity  of  this  marriage  depended  upon 
his  domicil  at  the  time  it  was  contracted.     By  the  law  of  all 
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European  countries,  the  prisoner  preserves  the  do  mi  oil  of  his 
country.  This  principle  is  applied  to  the  continued  residence 
of  a  merchant  in  a  foreign  country.  If  such  resideuce  in  a  hos- 
tile country  during  a  war  is  not  voluntary,  but  proceeds  from 
compulsory  restraint  imposed  by  the  enemy,  and  his  inten- 
tion to  leave  is  clearly  manifested  by  overt  acts  previous  to 
the  capture  of  his  property,  it  has  been  decided  that  such 
violent  detention  will  not  prevent  its  restoration.  The  same 
reasoning  applies  to  a  neutral  merchant  domiciled  in  a  hos- 
tile country  before  the  war.  With  respect  to  exiles,  the  civil 
jurists  distinguish  between  banishment  for  life,  and  for  a 
term  of  years;  in  the  first,  the  exile  loses  his  original  domi- 
cil,  but  preserves  it  in  the  second,  being  regarded  in  the 
same  light  as  a  person  on  a  long  voyage.  The  fugitive  or 
emigrant  from  his  country,  on  account  of  civil  war,  is  held 
not  to  have  lost  his  intention  of  returning  to  it,  and,  there- 
fore, retains  his  native  domicil.  But  if  the  prisoner,  exile, 
or  fugitive  continue  to  reside  in  a  foreign  country  after  the 
coercion  has  been  withdrawn,  and  after  his  power  of  choice 
has  been  restored,  he  may  acquire  a  domicil  therein.  {Phil- 
limore,  Law  of  Domicile,  §  146,  et  seq.;  Justinian,  Dig.  50,  t. 
1,  1.  23  ;  Domat,  Traite  des  Lois,  liv.  1,  tit.  16,  §  2  ;  D' Agueseau, 
Oeuvres  M.  de  le  Chancelier,  tome  5,  pp.  1,  et  seq.;  Morrison,  Die. 
of  Decisions,  vol.  1,  p.  4627  ;  Burge,  Com.  on  Foreign  and  Col. 
LaiD,  vol.  1,  p.  47  ;  ^hite  v.  Repton,  3  Curteis  Eep.,  p.  818 ; 
Duer,  On  Insurance,  vol.  1,  p.  510  ;  Phillips,  On  Insurance,  vol. 
1,  p.  61 ;  The  Ocean,  5  Rob.  Rep.,  p.  91 ;  Dempde  v.  Johnstone, 
3  Yes.  Jun.  Rep.,  p.  201 ;  The  Indian  Chief,  3  Rob.  Rep.,  p. 
18 ;  The  Ann,  1  Dod.  Rep.,  p.  221 ;  The  Venus,  8  Cranch. 
Rep.,  p.  279 ;  Westlake,  Private  Int.  Law,  §§  52,  53.) 

§  23.  Suppose  the  government  of  the  country  of  residence 
prohibits  a  foreigner  from  acquiring  a  domicil?  It  has  been 
decided  in  France  that  a  de  facto  domicil  may  be  acquired, 
notwithstanding  such  prohibition,  even  with  respect  to  the 
country  of  residence.  This  is  placed  on  the  ground  that, 
although  not  entitled  to  the  privileges  of  a  domiciled  sub- 
ject, he  may  incur  the  liabilities.  Again,  suppose  the  gov- 
ernment of  a  country  forbade  its  subjects  to  establish  a  domi- 
cil out  of  their  native  land,  may  they  not  acquire  a  de  facto 
foreign  domicil.     Undoubtedly  they  may,  so  far  as  respects 
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their  national  character  in  war,  and  Phillimore  is  of  opinion 
that  the  personal  property  of  such  subjects  who,  having  estab- 
lished a  de  facto  domicil  in  a  foreign  countiy,  must  be  dis- 
tributed according  to  the  law  of  the  de  facto  domicil.  He, 
however,  admits  that  the  case  would  be  open  to  some  argu- 
ment on  the  other  side.  {Philtimore,  Law  of  Domicile,  §§  301 
-306  ;  Merlin,  Bepertoire,  verb.  Domicile,  §  13  ;  Collier  v.  Bivaz, 
2  Curteis  Rep.,  p.  885 ;  Westlake,  Private  Int.  Law,  §  32  ;  Code 
Civil  Francaise,  art.  13  ;  Bremer  v.  Freeman,  1  Deane  Eep.,  p. 
192 ;  Dalloz,  Pepertoire,  verb.  Domicile,  §  4.) 

§  24.  Treaties  sometimes  have  the  effect  of  preserving  to 
the  resident  in  a  foreign  country  his  original  domicil,  or  of 
giving  to  him  a  commercial  domicil,  neither  of  the  country 
of  his  origin  nor  that  of  his  residence.  Such  has  been  the 
general  effect  of  the  treaties  and  commercial  intercourse 
between  Christian  and  Mohammedan  states.  In  the  Turkish 
dominions  the  control  over  and  disposal  of  their  property, 
its  exemption  from  municipal  laws,  and  other  privileges, 
have  been  secured  to  Christians  by  treaty  stipulations.  In 
such  cases,  the  domicil  of  their  own  countries  is  considered 
as  preserved  to  foreign  residents  in  the  east,  the  ordinary 
rules  of  the  international  law  of  domicil  not  being  applicable 
to  such  residence.  In  general,  European  and  American 
merchants  residing  in  the  east  under  the  protection  of  trading 
factories,  are  considered  as  retaining  the  national  character 
of  the  factory  to  which  they  belong.  This  distinction  results 
from  the  nature  and  habits  of  the  east,  foreigners  not  being 
permitted  to  mix  freely  with  the  native  inhabitants,  or  to 
become  incorporated  into  the  mass  of  society.  They,  there- 
fore, always  continue  to  be  strangers  and  mere  sojourners, 
no  matter  what  may  be  the  circumstances,  or  length  of  time 
of  their  residence.  As  they  cannot  acquire  the  national 
character  of  the  country  where  they  reside,  the  law  very 
properly  considers  them  to  have  retained  that  of  the  country 
to  which  they  belong.  But  this  doctrine  does  not  apply  to 
christian  countries.  An  attempt  was  at  one  time  made  to 
extend  it  to  British  merchants  residing  in  Portugal,  with 
special  privileges  which  distinguished  them  from  the  native 
inhabitants,  and  from  all  foreigners  of  other  countries;  but 
the  courts  held,  that  the  law  of  domicil  of  Europeans  resid- 
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ing  in  the  east  was  wholly  inapplicable  to  such  cases.  {Philli- 
more,  Law  of  Domicile  §  278,  et  seq. ;  Luer,  On  Insurance, 
vol.  1,  pp.  511,  512;  Wildman,  Int.  Law,  vol.  2,  p.  42;  The 
Indian  Chief,  3  Rob.  Rep.,  p.  29 ;  The  Twee  Frienden,  etc.,  3 
Rob.  Rep.,  p.  29-31;  Ruding  v.  Smith,  2  Hagg.  Rep.,  p.  386; 
Moore  v.  Darell  §-  JBudd,  3  Hagg.  Rep.,  p.  350 ;  Maliass  v. 
Maltass,  3  Rob.  Rep.,  p.  81.) 

§  25.  If  a  neutral  merchant  go  into  an  enemy's  country 
during  the  war  merely  to  collect  his  debts,  or  to  withdraw 
the  property  which  he  may  have  there,  his  temporary  resi- 
dence, for  that  purpose  alone,  will  not  confer  upon  him  a  hostile 
character,  and  the  property  and  funds  thus  sought  to  be 
withdrawn  will  not  be  subject  to  confiscation.  But  he  must 
bring  himself  clearly  within  the  rule,  for,  if  instead  of  con- 
fining himself  to  the  legitimate  object  of  his  visit,  he  engages 
in  a  trade  purely  national,  his  character  with  respect  to  such 
trade  is  regarded  as  hostile,  and  the  property  embarked  in  it, 
if  captured,  is  condemned.  It  is  contended  by  some  that  a 
neutral  merchant  residing  in  the  enemy's  country  at  the 
commencement  of  the  war,  should  have  the  same  privilege 
of  withdrawing  his  property,  and  that  for  a  reasonable  time, 
it  should  be  exempt  from  capture.  But  this  doctrine  has  not 
been  established  by  the  positive  adjudication  of  any  court  of 
prize.  (  Wildman,  Int.  Laiv,  vol.  2,  p.  40 ;  Vattel,  Droit  des  Gens, 
liv.  3,  ch.  4,  §  63 ;  Azuni,  Droit  Maritime,  pt.  2,  ch.  4,  art.  2, 
§  17;  Duer,  On  Insurance,  vol.  1,  p.  502;  The  Dree  Gehroeders, 
4  Rob.  Rep.,  pp.  233,  234;  The  Ariadne,  1  Rob.  Rep.,  pp. 
315,  316;   The  Nereide,  9  Cranch.  Rep.,  p.  388.) 

§  26.  The  active  spirit  of  commerce  and  enterprise  in  the 
present  day,  and  the  increased  facilities  for  travel  afibrded 
by  steam  navigation  and  railroads,  are  well  calculated  to 
perplex  the  mind  of  a  court  in  assigning  accurately  a  mer- 
chant's national  character,  at  different  periods  of  a  divided 
transaction.  Thus,  if  he  have  charge  of  a  complex  mercantile 
business,  he  may  be  found,  at  no  great  intervals  of  time,  in  a 
variety  of  local  situations,  without  any  permanent  residence 
in  any  one  place.  It  is,  therefore,  held,  that  a  merchant 
carrying  on  commerce  in  different  countries,  in  time  of  war, 
has  the  national  character  of  each,  in  his  respective  trades. 
This  agrees  with  the  maxim  of  the  Roman  law,  that  when  a 
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man  has  so  set  up  his  household  goods  in  two  different  places 
as  to  he  equally  established  in  both,  both  are  to  be  regarded 
as  his  domicil.  It,  however,  was  remarked  by  Doraat,  (and 
this  opinion  was  adopted  by  other  jurists,)  that  although  a 
man  may  have  two  or  more  domicils  for  particular  purposes, 
yet  it  would  be  very  difficult,  if  not  impossible,  for  him  to 
have  two  which  should  be  equally  the  centre  of  his  affairs. 
Hence  municipal  law,  both  in  Europe  and  America,  requires 
the  characteristics  of  a  principal  domicil  for  cases  of  a  testa- 
ment, or  a  distribution  under  intestacy,  while  it  permits  the 
same  person,  at  the  same  time,  to  have  other  domicils  for 
certain  purposes,  and  with  respect  to  particular  rights  and 
property.  {PhiUim.ore,  Law  of  Domicil,  §  17,  et  seq. ;  Domat, 
Traite  des  Lois,  liv.  1,  tit.  16,  §  6;  Merlin,  Repertoire,  tit.  8, 
Domicile,  §  7 ;  Felix,  Droit  International  Prive,  liv.  1,  tit.  1, 
§  29;  Curling  Y.  Thornton,  1  Addams  Rep.,  p.  19;  Stanley  v. 
Bernes,  3  Hagg.  Eep.,  p.  373;  Wildman,  Int.  Law,  vol.  2,  pp. 
49,  78 ;  Duer,  On  Insurance,  vol.  1,  p.  499 ;  The  Ann,  1  Dod. 
Eep.,  p.  223;  The  Harmony,  2  Eob.  Rep.,  p.  323;  The  Port- 
land, 3  Rob.  Rep.,  p.  44 ;  The  Jonge  Klassina,  5  Rob.  Rep., 
p.  297;  Guier  v.  Daniel,  1  Binney  Rep.,  p.  349,  note;  West- 
lake,  Private  Int.  Law,  §§  28,  et  seq. ;  Masse,  Droit  Commercial, 
tome  3,  p.  54;  Dalloz,  Repertoire,  verb.  Domicile,  §§  3,  4.) 

§  27.  The  native  national  character,  lost,  or  suspended  by 
a  foreign  domicil,  easily  reverts.  The  adventitious  charac- 
ter imposed  by  domicil,  ceases  with  the  residence  from  which 
it  arose.  An  actual  return  to  his  native  country  is  not 
always  necessary,  nor  even  an  actual  departure  from  the 
country  of  his  domicil,  if  he  has  actually  put  himself  in 
motion  bond  fide  to  quit  the  country  sine  animo  revertendi. 
But  the  commencement  of  the  journey  to  return  to  his 
native  country,  although  it  may  restore  to  the  party  his 
native  national  character,  will  not  exempt  his  property  from 
the  hostile  character  acquired  by  residence,  only  in  cases 
where  such  property  has  been  engaged  in  a  trade  completely 
lawful  in  the  native  character.  The  principle  can  never  be 
extended  to  protect  a  trade  which  is  illegal  in  a  native  sub- 
ject or  citizen.  Thus,  an  American  citizen,  domiciled  in  Eng- 
land previous  to  the  war  between  the  two  countries,  shipped 
goods  from  that  country  a  long  time  after  the  commence- 
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metit  of  the  war,  and  accompanied  the  shipment  in  person, 
with  the  intention  of  abandoning  his  English  donaicil,  and 
resuming  his  American  character.  But  his  property  was 
captured  and  condemned  by  an  American  prize  court,  on  the 
ground  that  whether  an  English  subject,  or  an  American 
citizen,  his  property  was  liable  to  confiscation, — if  the  for- 
mer, as  that  of  an  enemy;  and  if  the  latter,  as  that  of  a 
citizen  unlawfully  trading  with  an  enemy.  The  mere  return 
of  a  party,  whether  a  belligerent  subject  or  a  neutral,  to  his 
native  country,  is  not  sufficient,  of  itself,  to  restore  his  native 
character.  If  he  merely  returns  for  a  visit,  or  temporay  pur- 
pose, and  designs  to  resume  his  former  residence,  the  charac- 
ter impressed  on  him  by  his  foreign  domicil,  remains 
unchanged.  In  other  words,  his  domicil,  once  established, 
is  not  broken  by  a  temporary  change  of  residence,  and  his 
property  on  the  ocean,  although  shipped  or  captured  during 
his  absence,  remains  liable  to  confiscation.  (Grotius,  de  Jur, 
Bel.  ac  Pac,  lib.  3,  cap.  4,  §  7;  Duer,  On  Insurance,  vol.  1, 
p.  520 ;  Wildman,  Int  Law,  vol.  2,  pp.  43-45 ;  The  President^ 
5  Eob.  Rep.,  p.  277;  The  Citto,  3  Eob.  Rep.,  p.  38;  The 
Venus,  8  Cranch.  Rep.,  p.  253;  The  Frances,  8  Cranch.  Rep., 
pp.  335,  363 ;  La  Virginie,  5  Rob.  Rep.,  p.  98.) 

§  28.  In  the  application  of  the  general  rule  that  the  native 
character  of  the  party  must  be  taken  from  that  of  the  coun- 
try where  he  resides,  there  is  a  material  difference  between 
removing  from,  and  returning  to,  one's  native  country. 
Although  the  native  character  remains  till  a  new  domicil  is 
acquired  by  actual  residence  or  settlement  in  a  foreign 
country,  the  adventitious  character  resulting  from  domicil, 
ceases  with  the  residence  from  which  it  arose.  But,  accord- 
ing to  the  decisions  of  the  courts  of  the  United  States,  it  is 
not  sufficient  to  prove  the  mere  intention  of  the  party  to 
return  to  his  native  country  for  the  purpose  of  remaining 
there  permanently ;  he  must  have  actually  commenced  to 
return.  The  British  courts,  however,  have,  in  some  cases, 
considered  other  overt  acts,  when  performed  in  good  faith, 
as  sufficient  to  restore  the  native  national  character,  and  in 
this  opinion.  Chief  Justice  Marshall  coincided.  ( Wildman, 
Int.  Law,  vol.  2,  pp.  44,  45 ;  Phillimore,  On  Int.  Laio,  vol.  3, 
§  85 ;  Wheaton,  Mem.  Int.  Law,  pt.  4,  ch.  1,  §  17 ;  Duer,  On 
Insurance,  vol.  1,  pp.  515-520;  Wesilake,  Private  lit.  Law, 
§40.) 
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§29.  It  seems  to  be  a  well  settled  principle  of  interna- 
tional law  that,  during  the  existence  of  hostilities,  [flagrante 
hello,)  no  subject  of  a  belligerent  can  transfer  his  allegiance, 
or  acquire  a  foreign  domicil  by  emigration  from  his  own 
country,  so  as  to  protect  his  trade  either  against  the  bellige- 
rent claims  of  his  own  country,  or  against  those  of  a  hostile 
power.  In  other  words,  his  allegiance  continues  the  same, 
and  his  native  character  is  unaffected  by  his  change  of  resi- 
dence. This  doctrine  rests  on  the  ground  that  to  desert  one's 
own  country  in  time  of  war,  is  an  act  of  criminality,  and 
that  if  a  citizen  removed  to  another  state,  his  allegiance  is 
still  due  to  his  sovereign,  and  he  is  as  much  bound  to  abstain 
from  trade  with  a  public  enemy,  as  if  he  had  remained  at 
home ;  and  his  property,  as  that  of  an  enemy,  continues  to 
be  just  as  liable  to  seizure  and  confiscation,  by  an  opposite 
belligerent.  This  principle  is  sanctioned  by  the  most 
approved  writers  on  international  law,  and  has  been  expressly 
affirmed  by  the  courts  of  the  United  States,  The  doctrine 
above  announced,  is  not  in  conflict  with  that  contended  for 
by  some  writers,  that  a  citizen  has  a  general  right  of  expatri- 
ation in  time  of  peace,  and  that  the  assent  of  his  government 
to  seek  change  of  allegiance  and  national  character,  is 
implied  in  the  absence  of  any  prohibition.  E'or  is  it  to  be 
construed  as  denying  to  a  citizen  the  right  to  change  his 
allegiance  and  national  character  in  time  of  war,  with  the 
express  consent  of  the  state,  and  with  authentic  renunciation 
of  preexisting  citizenship.  But  expatriation,  in  time  of  war, 
does  not  result  from  a  change  of  residence,  aud  the  general 
consent  of  the  state  to  emigration,  which  is  presumed,  in 
time  of  peace,  from  the  absence  of  any  general  prohibition. 
If  so,  it  might  be  appealed  to  as  a  mask  to  cover  desertion, 
or  treasonable  aid  to  the  public  enemy.  ( Wheaton,  Elem,  hit. 
Law,  pt.  4,  ch.  1,  §  17 ;  Duer,  On  Insurance,  vol.  1,  pp.  521, 
545 ;  Dalloz,  Repertoire,  verb.  jDomicile,  §§  3,  4 ;  Groiius,  De  Jur, 
Bel.  ac  Pac.,  liv.  2,  c.  5,  §  2  ;  Vattel,  Droit  des  Gens,  liv.  1,  ch. 
19,  §§  220-223 ;  liv.  2,  ch.  27;  Pufendorf,  Droit  des  Gens,  par 
Barheyrac,  liv.  8,  c.  11,  §  3 ;  The  Dos  Hermanos,  2  Wheaton 
Rep.,  p.  98;  Talbot  v.  Janson,  3  Dallas  Rep.,  pp.  162,  163; 
The  Santissima  Trinidad,  7  Wheaton  Rep.,  p.  284;  Duguetv. 
Rhinelander,  1  Johns.  Cases,  p.  360 ;  Jackson  v.  N.  Y.  Ins.  Co., 
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2  Jolins.  Cases,  p.  191 ;  United  States  v.  Williams,  2  Cranch. 
Rep.,  p.  82,  note  ;  Murry  v.  The  Charming  Betsey,  2  Cranch. 
Rep.,  pp.  64,  119;  The  Venus,  8  Cranch.  Rep.,  p.  253;  Ihe 
Frances,  8  Cranch.  Rep.,  p.  335.) 

§  30.  Mere  military  occupation  of  a  territory  by  the  forces 
of  a  belligerent,  (without  confirmation  of  conquest  by  one 
of  the  modes  recognized  in  international  law,)  does  not,  in 
general,  change  the  national  character  of  the  inhabitants. 
It  will  be  shown  in  a  subsequent  chapter,  that  the  allegiance 
of  such  inhabitants  is  temporarily  suspended,  but  not  actu- 
ally transferred  to  the  conqueror.  They  owe  to  such  mili- 
tary occupants  certain  duties,  but  these  fall  far  short  of  a 
change  of  the  allegiance  due  to  their  former  sovereign.  But 
if  the  military  occupation  be  by  a  power  in  amity  with  the 
former  sovereign,  and  has  taken  place  w^ith  the  evident  con- 
currence of  those  acting  under  his  authority,  a  prior  and 
formal  cession  is  presumed.  The  national  character  of  the 
inhabitants  is  therefore  deemed  to  be  changed  by  the  pre- 
sumed transfer  of  their  allegiance.  Thus,  the  occupation  of 
the  Ionian  republic  by  French  troops,  by  the  voluntarj^  sur- 
render of  the  Russian  authorities,  then  at  peace  with  France, 
was  deemed  sufficient  to  repel  the  supposition  that  such 
occupation  was  hostile  and  temporary,  and  therefore  suffi- 
cient to  raise  the  presumption  of  a  formal  cession,  although 
none  was  proved.  So  of  the  inhabitants  of  territory  in  the 
possession  and  under  the  government  of  the  conqueror  prior 
to  cession  or  complete  conquest,  for  every  commercial  and 
belligerent  purpose  they  are  considered  by  other  countries 
as  subjects  of  the  conqueror,  notwithstanding  that  he  him- 
self may  regard  them  as  aliens  with  respect  to  the  inhabi- 
tants of  his  other  dominions.  Upon  this  point,  however, 
there  are  conflicting  decisions,  belligerents  having  sometimes 
regarded  territory  in  the  military  occupation  of  their  enemy 
as  friendly,  and  sometimes  as  hostile,  according  to  their  own 
interests  and  the  peculiar  circumstances  of  the  case.  If  the 
sovereign  power  of  the  state  choose  to  permit  a  continuance 
of  commerce  with  them,  the  courts  of  the  same  state  will 
regard  them  as  friendly,  and  vice  versa.  ( Wildman,  Int.  Law, 
vol.  2,  p.  115;  Luer,  On  Insurance,  vol.  1,  p.  438 ;  The  Eoleiia, 
Edw.  Rep.,  p.  171 ;  Benson  v.  Boyle,  9  Cranch  Rep.,  p.  191 ; 
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Hagedorn  v.  Bell^  1  Maule  and  Selw.  Eep.,  p.  450 ;    Westlake^ 
Private  Int.  Law,  §  24.) 

§  31.  It  will  also  be  shown  hereafter  that,  where  the  con- 
quest is  confirmed,  or  in  any  other  way  made  complete,  the 
allegiance  of  the  inhabitants  who  remain  in  the  conquered 
territory  is  transferred  to  the  new  sovereign.  The  same 
effect  is  produced  by  an  ordinary  cession  of  such  territory. 
In  either  case  the  national  character  of  the  inhabitants  who 
remain,  is  deemed  to  be  changed  from  that  of  the  former  to 
the  new  sovereign,  and  in  their  relations  with  other  nations 
they  are  entitled  to  all  the  advantages,  and  are  subject  to  all 
the  disadvantages,  of  their  new  international  status.  [Vattel, 
Droit  des  Gens,  liv.  3,  ch.  13,  §  200 ;  Grotius,  de  Jur.  Bel.  ae 
Pac,  lib.  3,  cap.  8  ;  Westtake,  Private  Int.  Law,  §  40  ;  F lem- 
ming v.  Page,  9  Howard  Kep.,  p.  608 ;  American  Ins.  Co.,  v. 
Cauier,  1  Peters  Rep.,  p.  542 ;  United  States  v.  Perchman,  1 
Peters  Eep.,  p.  86  ;  Lucas  v.  Sirother,  12  Peters  Rep.,  p.  436  ; 
Campbell  v.  Hale,  1  Cowp.  Rep.,  p.  208 ;  Mcllvaine  v.  Coxe's 
Lessee,  4  Cranch  Rep.,  p.  211.) 

§  32.  But  mere  cession  by  treaty  does  not  of  itself  operate 
as  an  immediate  transfer  of  the  allegiance  of  the  inhabitants 
of  the  ceded  territory.  They  remain  subjects  of  the  power 
to  which  their  allegiance  was  originally  due,  until  the  solemn 
delivery  of  the  possession  by  the  ceding  state,  and  an  assump- 
tion of  the  government  by  that  to  which  the  cession  is  made. 
The  actual  delivery  of  the  possession,  and  the  actual  exercise 
of  the  powers  of  government  must  be  clearly  shown.  In  a 
case  of  capture  of  property  belonging  to  a  merchant  of  I^ew 
Orleans,  after  the  cession  of  Louisiana  by  Spain  to  France, 
which,  if  the  owner  was  a  French  subject,  was  hostile,  and, 
if  a  Spanish  subject,  was  neutral.  Sir  William  Scott  decreed 
the  restoration,  on  the  ground  that  the  evidence  of  any  actual 
delivery  of  the  territory  to  any  French  authority,  was  insuffi- 
cient and  unsatisfactory.  ( Wildman,  Int.  Law,  vol.  2,  p.  115; 
Luer,  On  Insurance,  vol.  1,  p.  438 ;  The  Fama,  5  Rob.  Rep., 
p.  106.) 

§  33.  Revolution  or  possession  by  insurgents,  as  already 
stated,  cannot  be  regarded  by  a  prize  court  as  changing  the 
national  character  of  the  territory  so  possessed  or  occupied, 
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until  the  fact  has  been  recognized  by  the  political  authority 
of  the  government  to  which  the  court  belongs.  Thus, 
although  it  was  a  matter  of  notoriety  that  a  considerable  part 
of  the  island  of  St.  Domingo  had,  by  revolt,  been  detached 
from  the  French  colonial  government,  and  its  inhabitants 
were  in  common  opposition  to  France,  then  at  war  with 
England,  the  court  of  appeal,  nevertheless,  decided  that  such 
inhabitants  must  be  regarded  as  hostile  in  their  commercial 
relations,  till  the  British  government  should  recognize  their 
change  of  national  character.  But  where  any  port  or  part 
of  the  island  had  been  recognized  by  orders  in  council,  as 
not  in  the  possession  and  under  the  dominion  of  France, 
such  port  or  place  would  be  so  considered  by  the  court.  The 
supreme  court  of  the  United  States  has  adopted  the  same 
rule  of  decision.  {Wildman,  Int.  Law^  vol.  2,  pp.  116,  117; 
The  Manilla,  1  Edw.  Eep.,  p.  1;  The  Pelican,  1  Edw.  Rep., 
app.  D  ;  Yrisarri  v.  Clement,  3  Bing.  Eep.,  p.  432  ;  Johnson 
V.  Greaves,  2  Taunt.  Rep.,  p.  344 ;  Blackhurne  v.  Thompson, 
3  Comp.  Rep.,  p.  61 ;  Hoyt  v.  Gelston,  3  Wheaton  Rep.,  p. 
324,  note ;  Kennett  v.  Chambers,  14  Howard  Rep.,  p.  38.) 

§  34.  In  many  cases,  the  nature  of  the  traffic  or  business  m 
which  an  individual  is  engaged,  may  stamp  upon  him  a 
national  character,  wholly  independent  of  that  which  his 
place  of  residence  alone  would  impose.  Thus,  although  a 
neutral  merchant,  residing  in  his  own  country,  and  trading, 
in  the  ordinary  manner,  to  the  country  of  a  belligerent,  does 
not  thereby  acquire  a  hostile  character,  yet,  if  he  is  a  privi- 
leged trader,  engaged  in  a  commerce  that  none  but  the  sub- 
jects of  the  enemy  are  permitted  to  conduct,  or  that  can  only 
be  carried  on  by  a  special  license  from  the  government,  the 
place  of  his  domicil  will  not  protect  such  trade,  but  all  his 
property  embarked  in  it  becomes  liable  to  confiscation,  as  that 
of  an  enemy.  So,  also,  if  the  neutral  merchant  has  a  house 
of  trade  in  the  hostile  country,  either  as  a  partner,  or  on  his 
sole  account,  all  the  commerce  of  such  house  is  regarded  as 
essentially  hostile,  and  all  his  property  engaged  in  it  is  liable 
to  condemnation.  The  effect  of  the  traffic  in  which  a  neutral 
vessel  is  engaged  upon  the  national  character  of  the  owner, 
so  far  as  such  property  is  concerned,  is  fully  discussed  by  Mr. 
Duer.     {Duer,    On    Insurance,  vol.  1,  pp.  523-577;    Dalloz, 
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Repertoire^  verb.  Domicile^  §§  1-4 ;  The  Anna  Catharina,  4  Rob. 
Rep.,  p.  118  ;  The  Rendshorg,  4  Rob.  Rep.,  p.  121 ;  The  Leis- 
bet,  5  Rob.  Rep.,  p.  283 ;  The  Susa,  2  Rob.  Rep.,  p.  251 ; 
Wildman,  Int.  Law,  vol.  2,  pp.  48, 49 ;  The  Vigilante,  1  Rob. 
Rep.,  p.  15 ;   The  Embden,  1  Rob.  Rep.,  p.  17.) 

§  35.  There  is,  however,  a  very  material  distinction  between 
the  hostile  character  impressed  by  domicil,  and  that  which 
results  solely  from  the  nature  of  the  traffic  in  which  the  indi- 
vidual is  engaged.  A  foreign  merchant  domiciled  in  the 
country  of  the  enemy,  is  himself  an  enemy,  in  the  same  sense 
and  to  the  same  extent  as  a  native  subject;  and  all  his  pro- 
perty on  the  ocean,  wherever  it  may  be  found,  and  whatever 
may  be  the  nature  of  the  commerce  in  which  it  is  embarked, 
is  liable  to  confiscation.  But  the  hostile  character  which 
arises  solely  from  the  nature  of  the  traffic,  is  limited,  in  its 
noxious  and  penal  effects,  to  the  transactions  and  property 
that  the  prohibited  trade  embraces ;  in  all  other  respects,  such 
individual  still  retains  all  the  rights  and  immunities  of  a  neu- 
tral, a  subject,  or  an  ally,  as  the  case  may  be.  {Phillirnore, 
On  Int.  Law,  vol.  3,  §  85 ;  Duer,  On  Insurance,  vol.  1,  pp. 
523,  524 ;  The  Anna  Catharina,  4  Rob.  Rep.,  p.  119 ;  The 
Portland,  3  Rob.  Rep.,  p.  41;  The  Nancy,  1  Rob.  Rep.,  pp. 
14,  15 ;  The  Friendschaft,  4  Wheaton  Rep.,  p.  107 ;  The 
San  Jose  Indiano,  2  Gallis  Rep.,  p.  268.) 

§36.  The  habitual  employment  of  an  individual,  may  also 
affect  his  national  character.  Thus,  a  person  employed  habit- 
ually and  constantly,  as  a  master  or  mariner,  or  as  a  super- 
cargo or  commercial  agent,  in  the  trade  and  navigation  of  a 
hostile  country,  although  he  has  no  domicil  there,  in  the  civil 
and  legal  sense  of  the  term,  is  impressed  with  its  national 
character,  and  this  hostile  character  spreads  itself,  in  its 
consequences,  generally  over  his  affairs.  It  follows  and 
involves  all  his  property,  in  whatever  trade  employed,  that 
does  not  appear,  from  other  circumstances,  to  have  acquired 
a  distinct  national  character.  In  order  to  redeem  it  from 
confiscation  on  this  ground,  the  burthen  of  proof  is  cast  upon 
him.  The  principle  seems  founded  in  reason ;  for  persons  so 
employed  are  as  much  incorporated  with  the  commerce  of 
the  hostile  country,  as  persons  who  have  their  permanent 
residence  in  the  enemy's  territory.     {Phillimore,  On  Int.  Law, 
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vol.  3,  §  85 ;  Duer,  On  Insurance,  vol.  1,  p.  526 ;  The  Embden, 
1  Eob.  Eep.,  p.  17 ;   The  Vriendshap,  4  Rob.  Rep.,  p.  167 ; 
The  Endraught,  1  Rob.  ]lep.,  p.  22 ;  The  Bernon,  1  Rob.  Rep., 
p.  102.) 

§  37.  The  national  character  of  ships  is,  as  a  general  rule, 
determined  by  that  of  their  owners.  But,  as  already  shown, 
this  rule  is  subject  to  many  exceptions,  a  hostile  character 
being  not  unfrequently  impressed  upon  the  vessel,  while  its 
owners  are  neutrals  or  friends.  Thus,  a  hostile  flag  and 
pass,  the  carrying  of  military  persons  or  despatches  of  an 
enemy,  trading  between  enemy's  ports,  etc.,  will  give  to  the 
vessel  a  hostile  character,  no  matter  what  may  be  that  of  its 
owners.  The  national  character  of  goods,  as  a  general  rule, 
follows  that  of  their  owner ;  but,  as  shown  in  the  preceding 
chapters,  this  rule  is  sometimes  varied  by  the  character  and 
conduct  of  the  vessel  in  which  they  are  found,  by  the  acts  of 
the  commander  or  supercargo  in  whose  hands  they  have  been 
placed,  and  by  the  nature  of  the  documentary  evidence  by 
which  the  ownership  is  attempted  to  be  proved.  The  origin, 
nature  and  destination  of  the  goods  themselves  are  sometimes 
conclusive  of  their  national  character,  whatever  may  be  that 
of  their  proprietor.  Thus,  where  the  goods  are  the  produce 
of  an  estate  or  plantation  in  an  enemy's  territory  or  colony, 
the  soil  impresses  upon  them  a  hostile  character,  although 
the  owner  may  be  a  neutral,  and  resident  in  a  neutral  coun- 
try. Although  his  general  national  character  may  be  neutral 
or  friendly,  he  is  considered  an  enemy,  with  respect  to  that 
particular  produce,  which,  therefore,  in  its  course  of  trans- 
portation to  another  country,  is  liable  to  capture  as  enemy's 
property.  The  rule  applies  even  where  such  produce  has 
been  shipped  in  time  of  peace.  The  other  questions  here 
alluded  to  have  already  been  sufficiently  discussed.  {Wild- 
man,  Int.  Law,  vol.  2,  pp.  84,  112;  Phillimore,  On  Int.  Law, 
vol.  3,  §§  485,  487 ;  Duer,  On  Insurance,  vol.  1,  pp.  451,  535 ; 
The  Phoenix,  5  Rob.  Rep.,  p.  25 ;  The  Mausirom,  5  Rob. 
Rep.,  p.  21,  cited ;  The  Anna  Catharina,  5  Rob.  Rep.,  p.  167; 
Bentzon  v.  Boyle,  9  Cranch.  Rep.,  p.  191 ;  The  Herstelder,  1 
Rob.  Rep.,  p.  115 ;  The  Packet  de  Bilboa,  2  Rob.  Rep.,  p. 
133;  The  Carolina,  1  Rob.  Rep.,  p.  305;  The  Foriuna,  1  Dod. 
Rep.,  p.  87 ;  The  Success,  1  Dod.  Rep.,  p.  130 ;  The  Endraught, 
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1  Rob.  Rep.,  p.  20;  The  Omnihis,  6  Rob.  Rep.,  p.  71;  The 
Welvaari,  1  Rob.  Rep.,  p.  124 ;  The  Johanna  Tholen^  6  Rob. 
Rep.,  p.  72 ;  The  San  Jose  Indiano,  2  Gallis.  Rep.,  p.  283 ; 
The  Sisters,  5  Rob.  Rep.,  p.  159 ;  The  Planter's  Wensch,  5 
Rob.  Rep.,  p.  22;  The  Magnus,  1  Rob.  Rep.,  p.  31;  The  Com-- 
mercen,  1  Wheaton  Rep.,  p.  382 ;  The  Dree  Gebroeders,  4  Rob. 
Rep.,  p.  232 ;  De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3.  §  17 ; 
Fistoye  et  Duverdy,  Des  Prises,  tit.  6.) 

46* 
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CHAPTER  XXX. 


RIGHTS    AND    DUTIES   OF    CAPTORS. 


CONTENTS. 

I  1.  Of  captures  generally — §  2.  Of  maritime  captures — §  3.  To  whose  benefit 
they  enure  —  g  4.  Title,  when  changed  —  ^5.  Where  prizes  must  betaken 
—  ^6.  Of  joint  captures  generally — §7.  Constructive  captures  by  public 
vessels  of  war — §8.  When  actual  sight  is  not  necessary  —  §9.  Of  joint 
chase  —  ^10.  Antecedent  and  subsequent  services  —  §11.  Ships  associated 
in  same  enterprise — ^  12.  Mere  association  not  sufficient — §  13.  Convoying 
ships  —  ^  14.  Vessels  detached  from  fleet — ^  15.  Joint  captures  by  land  and 
sea  forces — §16.  By  public  ships  of  allies — §17.  Constructive  captures 
not  allowed  to  privateers — 18.  Revenue  cutters  under  letters  of  marque  — 
§  19.  Joint  captures  by  boats  —  §  20.  By  tenders  —  §  21.  By  prize  masters — 
§  22.  By  non-commissioned  vessels  —  §  23.  Public  vessels  of  war  and  priva- 
teers, etc. —  §  24.  Efifect  of  fraud  on  claims  to  benefit  of  joint  capture  —  §  25. 
Distribution  of  prize  to  joint  captors  —  §  26.  Distribution  of  head-money — 
§  27.  Collusive  captures  —  §  28.  Forfeiture  of  claims  to  prize  —  §  29.  Lia- 
bility of  captors  for  damages  and  costs  —  §  30.  Of  commanders  of  fleets  and 
vessels  —  §31.  Of  owners  of  privateers  —  §32.  Duties  and  responsibilities 
of  prize  masters  and  prize  agents. 

§  1.  We  have  discussed,  in  the  preceding  chapters,  the 
general  rights  of  war  over  enemy's  property,  or  property 
rendered  hostile  by  the  acts  of  its  owners,  or  by  the  circum- 
stances of  its  use  or  disposition  ;  it  remains  to  point  out  more 
particularly  the  rights  and  duties  of  its  captors.  As  a  gene- 
ral principle,  capture  is  not  dependent  upon  the  element  on 
which  it  happens  to  be  made ;  nevertheless,  usage  and  the 
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decisions  of  courts,  have  established  rules  for  maritime  cap- 
ture, very  different  from  those  applicable  to  captures  on  land ; 
and  while  the  latter  have,  for  a  long  time,  undergone  very 
little  change,  the  former  have  been  moulded  into  a  system  of 
regular  practice.  This  has  resulted,  in  part,  from  the  fact 
that  title  to  booty  vests  almost  immediately  on  possession, 
while  that  to  prize  is  acquired,  as  a  general  rule,  only  after 
condemnation  by  a  competent  court.  Another  cause  of  this 
result  is,  the  very  small  value  of  booty  taken  in  modern  wars, 
as  compared  with  the  rich  prizes  captured  on  the  ocean.  More- 
over, matters  connected  with  militarv  operations  on  land, 
have  usually  been  determined  by  the  varying  decisions  of 
courts  martial,  and  of  the  executive  and  ministerial  depart- 
ments of  government ;  while  those  springing  from  maritime 
captures,  have  been  carefully  investigated  and  decided  by 
judges  learned  in  the  law,  whose  opinions,  preserved  in 
printed  reports,  are  discussed  by  the  tribunals  of  other  coun- 
tries, and  commented  on  by  the  text-writers  of  different  ages. 
We  propose  here  to  treat  only  of  maritime  captures,  leaving 
the  subjects  of  military  occupation  and  conquest  for  another 
place.  (Fhillimore^  On  Int.  Law,  vol.  1,  §  345  ;  Wildman,  Int. 
Law,  vol.  1,  p.  36 ;  Bentzon  v.  Boyle,  9  Cranch.  Rep.,  p.  198 ; 
Brown  v.  The  United  States,  8  Cranch.  Rep.,  p.  135 ;  Pistoye 
et  Duverdy,  des  Prises,  passim. ;  Bello,  Derecho  Internacional, 
pt.  2,  cap.  5,  §3;  Dalloz,  Repertoire,  verb.  Prises  Mariiimes ; 
Be  Cussy,  Droit  Marithne,  liv.  1,  tit.  3,  §  26.) 

§  2.  The  courts  have  decided  that  an  act  of  taking  posses- 
sion is  not  indispensably  necessary  to  a  capture;  an  obedience 
to  the  summons  of  the  hostile  force,  though  none  of  that  force 
be  actually  on  board,  is  sufficient.  The  real  surrender,  {dedi- 
tio)  of  a  vessel,  is  dated  from  the  time  of  striking  her  colors. 
But  there  must  be  a  manifest  intention  to  retain  as  prize,  as 
well  as  an  intention  to  seize,  otherwise  the  capture  will  be 
regarded  as  abandoned.  It  is  therefore  generally  necessary 
for  the  officer  who  seizes  a  prize  to  commit  her  to  the  care  of 
a  competent  prize  master  and  crew,  because  of  a  want  of  a 
right  to  subject  the  captured  crew  to  the  authority  of  the  cap- 
tor's officer.  But  the  capture  is  not  abandoned,  though  only 
a  prize-master  is  put  on  board,  if  the  captured  crew  be  sub- 
jects of  the  same  government  as  the  captor.     It  has  been 
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shown  that,  as  a  general  rule,  all  property  belonging  to  the 
enemy,  found  afloat  upon  the  high  seas,  and  all  property  so 
afloat,  belonging  to  subjects,  neutrals,  or  allies,  who  conduct 
themselves  as  belligerents,  may  be  lawfully  captured.  All 
property  condemned  is,  by  fiction,  or  rather  by  intendment, 
of  law,  the  property  of  enemies ;  that  is,  of  persons  to  be  so 
considered  in  the  particular  transaction.  Hence,  prize  acts 
and  laws  of  capture,  with  reference  to  enemy's  property,  are 
construed  to  include  that  of  subjects,  neutrals,  and  allies, 
who,  in  the  particular  transaction,  are  to  be  regarded  as  ene- 
mies. It  has  also  been  shown  that  a  belligerent  can  exercise 
no  rights  of  war  within  the  territorial  jurisdiction  of  a  neu- 
tral state,  and  that  this  jurisdiction  extends,  not  only  within 
ports,  headlands,  bays,  and  the  mouths  of  rivers,  but  to  a  dis- 
tance of  three  miles  from  the  shore  itself.  All  captures, 
therefore,  made  by  belligerents,  within  these  limits,  are,  in 
themselves,  invalid.  But  this  invalidity  can  be  set  up  only 
by  the  government  of  the  neutral  state,  for,  as  to  it  onl}^,  is 
the  capture  to  be  considered  void ;  as  between  enemies,  it  is 
deemed,  to  all  intents  and  purposes,  rightful.  With  respect 
to  the  enemy,  no  right  is  thereby  violated;  but  with  re.spect 
to  the  neutral,  an  ofiense  has  been  committed,  and  he  may 
restore  the  prize  if  in  his  power,  or  otherwise  demand  satis- 
faction. But  if  he  omits  or  declines  to  interpose  any  claim, 
it  is  condemnable,  jure  belli,  to  the  captors.  Cuptures,  as 
already  shown,  may  be  made  not  only  by  public  ships  of  war 
and  vessels  commissioned  as  privateers,  but  also  by  non-com- 
missioned vessels,  boats,  tenders,  etc.  This  general  right  to 
make  captures,  results  from  the  law  of  war,  which  places  all 
the  inhabitants  of  one  belligerent  state  in  the  position  of 
public  enemies  toward  all  the  inhabitants  of  the  other  bel- 
ligerent state.  There,  however,  is  a  marked  distinction 
between  the  rights  of  the  captured  property,  acquired  by  pub- 
lic and  commissioned  vessels,  and  by  those  acting  without  any 
commission  or  authority.  {Phillimore,  On  Int.  Law,  vol.  3, 
§§  345,  349  ;  JBynhershoek,  Quaest.  Jur.  Fub.,  lib.  1,  caps.  8,  20  ; 
Grotius,  de  Jur.  BeL  ac  Pac,  lib.  3,  cap.  6,  §  10  ;  Pistoye  etDu- 
verdy,  Traiie  des  Prises,  tit.  2,  4 ;  Bello,  Derecho  Internacional, 
pt.  2,  cap.  5,  §§  3-5 ;  Dalloz,  Repertoire,  verb.  Prise  Maritime, 
sec.  2,  art.  3  ;  Merlin,  Repertoire,  verb.  Prise  Maritime,  §§  2,  4 
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Wildman,  Int.  Law,  vol.  2,  pp.  147,  311 ;  De  Cussy,  Droit 
Maritime,  liv.  1,  tit.  3,  §  23  ;  liv.  2,  chs.  12,  24  ;  The  Elsehe, 
5  Eob.  Rep.,  p.  176  ;  The  Julia,  8  Cranch.  Rep.,  p.  189 ;  The 
Esperanza,  1  Hagg.  Rep.,  p.  91 ;  The  Hercules,  2  Dod.  Rep., 
p.  363  ;   The  Resolution,  6  Rob.  Rep.,  p.  386.) 

§  3.  The  right  to  all  captures  vests,  primarily,  in  the  sove- 
reign. When  the  capture  enures  to  the  benefit  of  individu- 
als, it  is  in  consequence  of  a  grant  by  the  state.  The  distri- 
bution of  the  proceeds  of  prizes,  as  has  already  been  stated, 
must  therefore  depend  upon  the  regulations  of  each  state. 
Some  are  much  more  liberal  in  this  respect  than  others.  It 
has  been  held  by  the  British  prize  courts,  that  the  power  of 
the  crown  to  direct,  before  adjudication,  the  release  of  cap- 
tured property,  is  not  taken  away  by  any  grant  of  prize  in  a 
prize  act,  the  preservation  of  such  a  power  in  the  crown, 
being  necessary  in  its  relations  with  foreign  states.  The  laws 
regulating  the  distribution  of  the  proceeds  of  captures,  apply 
only  after  condemnation.  {De  Cussy,  Droit  Maritime,  liv.  1, 
tit.  3,  §  26;  Wildjuan,  Int.  Law,  vol.  2,  pp.  295,  300-305; 
Phillimore,  On  Int.  Law,  vol.  3,  §  356 ;  The  Elsebe,  5  Rob. 
Rep.,  p.  173  ;  The  Gertruyda,  2  Rob.  Rep.,  p.  211 ;  The  Eu- 
trusco,  4  Rob.  Rep.,  p.  262 ;  Ships  taken  at  Genoa,  4  Rob. 
Rep.,  p.  388  ;   The  Thorshaven,  Edw.  Rep.,  p.  102.) 

§  4.  On  the  completion  of  the  capture,  the  title  to  the  cap- 
tured property  vests  in  the  captor,  or  rather,  in  his  sovereign ; 
and  as  a  general  rule,  capture  is  deemed  complete  when  the 
surrender  has  taken  place  and  the  spes  recuperandi  is  gone. 
With  respect  to  booty,  it  is  universally  conceded  that  twenty- 
four  hours  possession  completes  the  title  of  the  captor,  and 
the  same  rule  formerly  prevailed  with  tespect  to  maritime 
captures ;  but  modern  usage,  after  much  fluctuation,  is  likely 
to  settle  upon  the  principle,  that  the  captor  acquires  an  incho- 
ate title  by  possession  alone,  and  that,  to  make  this  com- 
plete and  perfect,  a  condemnation  by  a  competent  court  of 
prize  is  necessary.  By  the  ancient  law  of  Europe,  the  per- 
ductio  infra  praesidia,  infra  locum  tutum,  was  considered  neces- 
sary for  the  conversion  of  the  property  captured;  but  much 
difficulty  arose  as  to  what  constituted  a  perductio  infra  praesida. 
By  a  later  usage,  a  possession  of  twenty-four  hours  was  suf- 
ficient to  divest  the  title  of  the  former  owner.     This,  accord- 
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ing  to  the  commentaries  of  Grotius  and  Barbeyrac.  is  the 
meaning  of  the   287th   article   of  the    Consolaio  del  Mare. 
Bynkershoek  and  Grotius,  express  themselves  to  the  same 
effect,  and  Loccenius  considered  this  rule  as  the  general  law  of 
Europe.   Lord  Stair,  decided  this  to  the  rule  of  law  in  Scotland, 
and,  according  to  Yalin,  a  similar  practice  prevailed  in  France. 
It  was  also  the  ancient  law  of  England,  that  the  former  owner 
was  divested  of  his  property,  unless  it  was  reclaimed  ajiie 
occasum  solis.     But  the  ordinance  of  1649,  directed  a  restitu- 
tion upon  salvage  to  British  subjects,  although  the  common 
law  still  prevailed  where  the  enemy  had  fitted  out  the  prize 
as  a  vessel  of  war.     As  England  became  more  commercial,  it 
became  her  settled  policy  to  regard  the  property  of  a  captured 
vessel  as  not  changed,  without  a  regular  sentence  of  condem- 
nation, pronounced  by  a  court  of  competent  jurisdiction,  and 
the  title,  from  the  time  of  capture,  till  such  condemnation,  as 
in  obeyance,  and  not  capable  of  being  transferred.    This  prin- 
ciple is  not  only^  recognized  by  her  prize  courts,  but  is  now 
firmly  incorporated  into  her  common  law^     The  same  rule  is 
adopted  by  the  courts,  and  incorporated  into  the  statutes  of 
the  United  States.     But,  as  most  of  the  continental  states  of 
Europe  adhere,  in  a  measure,  to  their  ancient  practice,  both 
Great  Britain  and  the  United  States,  adopt  toward  them,  in 
case  of  recaptures,  the  rule  of  reciprocity,  giving  to  them  the 
same  measure  of  justice,  which   they  mete  out  to  others. 
But,  this  question  belongs  more  properly  to  another  branch 
of  the  subject,  and  will  be  discussed  in  the  chapter  on  the 
rights  of  postliminy  and   recapture.     (Wheaton,  Elern.  Int 
Law,  pt.  4,  ch.  2,  §§  11,  12;    Wildman,  Int.  Law,  vol.  2,  pp 
277-280 ;  Fhillimore,  On  Int.  Laic,  vol.  3,  §§  407,  et  seq ;  Gro 
tins,  De  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  6,  §  3 ;  Bynkershoek,  Quaesi 
Jur.  Pub.,  lib.  1,  cap.  5;  Loccenius,  Jus.  Maritimum,  2, 4, 4,  §§ 4, 8 
Dalloz,  Pepertoire,  verb.  Prises  Mariiimes,  sec.  2 ;  Voet.  J.  Comm 
ad  Pandectas,  lib.  49,  tit.  15,  §3;  Kent,  Com.   on  Am.  Law. 
vol.  1,  pp.  101,  102 ;  Martens,  Precis  du  Droit  des  Gens,  liv.  3 
ch.  7,  f  322 ;  Goss  et  al  v.  Withers,  2  Burr.  Eep.,  p.  693;   The 
Henrick  and   Maria,  4  Eob.  Rep.,   pp.  46,  55;   The   Ceylon, 
1  Dod.  Rep.,  p.  105;    The  L'Actif,  Edw.  Rep.,  p.  185;   The 
Nostra  Signora,  3  Rob.  Rep.,  p.  10;  Assievedo  v.  Cambridge,  10 
Mod.  Rep.,  p.  77;  Brymer  v.  Atkins,  1  H.  Black.  Rep.,  pp. 
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189-190;    The  Flodoyen,  1  Kob.  Eep.,  p.  117 ;    The  Usirelh, 
4  Wheaton,  Rep.,  p.  298.) 

§  5.  It  is  incumbent  on  the  captor  to  bring  his  prize,  as 
speedily  as  may  be  consistent  with  his  other  duties,  within 
the  jurisdiction  of  a  court  competent  to  adjudicate  upon  it. 
But,  if  prevented  by  imperious  circumstances  from  bringing 
it  in,  he  may  be  excused  for  taking  it  to  a  foreign  port,  or 
for  selling  it,  provided  he  afterwards  reasonably  subjects  its 
proceeds  to  the  jurisdiction  of  a  competent  court  of  prize. 
The  court  within  whose  jurisdiction  the  proceeds  of  the  sale 
are  brought,  takes  cognizance  of  the  case,  and  adjudicates 
not  only  upon  the  validity  of  the  original  capture,  but  also 
upon  the  disposition  which  has  been  made  of  the  captured 
property.  But  this  subject  will  be  more  particularly  consi- 
dered in  another  place.  (Bello,  Derecho  Internacional,  pt.  2,  cap. 
^,^^)  FhiUmiore,  On  Int.  Law,  vol.  3,  §§  361-364;  Wildman, 
On  Int.  Law,  vol.  2,  pp.  164, 168-170 ;  The  Feaccck,  4  Eob.  Eep., 
p.  192;  Jecker  ei  al.  v.  Montgomery,  13  Howard  Rep.,  p.  516; 
The  Principe,  Edw.  Rep.,  p.  70  ;  The  Wilhelmina,  5  Rob.  Rep., 
p.  143;  The  Washington,  6  Rob.  Rep.,  p.  275;  The  Madonna 
del  Burso,  4  Rob.  Rep.,  p.  169;  The  Gorier  Maritimo,  1  Rob. 
Rep.,  p.  287.) 

§  6.  Joint  captures  are  those  made  by  two  or  more  vessels 
acting  in  conjunction,  or  by  one  or  more  vessels  with  the 
cooperation  of  land  forces.  Where  all  captured  property  is 
condemned  to  the  government,  it  is  of  very  little  importance 
who  are  to  be  considered  the  real  captors,  where  several  lay 
claim  to  that  title;  but  where  captured  property  is  condemned 
as  prize  to  the  benefit  of  the  captors,  it  becomes  a  question 
of  special  interest  to  determine  who  are,  in  law,  to  be  consi- 
dered as  captors,  and,  consequently,  to  share  in  the  prize. 
As  a  general  rule,  all  the  parties  who  are  actually  engaged 
in  the  seizure,  or  who  directly  contribute  to  the  surrender, 
are  properly  to  be  considered  as  joint  captors,  and,  conse- 
quently, share  in  the  prize,  but  the  actual  amount  of  assist- 
ance necessary  to  constitute  joint  capture,  under  the  different 
circumstances  of  chase  and  surrender,  as  determined  by  the 
decisions  of  courts  of  prize,  depends  in  a  great  measure 
upon  the  character  of  the  vessels  and  their  position  at  the 
time  of  actual  seizure.     {Fhillimore^    On  Int.   Laiv,  vol.   3, 
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§§  886,  et  seq. ;  Wildman^  Int.  Law,  vol.  2,  pp.  327,  et  seq. ; 
Bynkershoek,  Quaesi.  Jur.  Pub.,  lib.  1,  cap.  18 ;  Pisioye  et 
Duverdy,  Traite  des  Prises,  tit.  9,  ch.  2,  sec.  4 ;  Dalloz,  Reper- 
toire, verb.  Prises  Mariiimes,  sec.  8.) 

§  7.  We  will  first  consider  joint  capture  by  public  vessels  of 
war.  All  ships  of  war  which  are  in  sight  at  the  time  of  the 
actual  seizure,  are  deemed  to  be  constructively  assisting,  and, 
therefore,  are  entitled  to  share  in  the  prize.  The  reason  of 
this  rule  is,  that  public  ships  are  under  a  constant  obligation 
to  attack  the  enemy  wherever  seen,  and,  therefore,  from  the 
mere  circumstance  of  being  in  sight,  a  presumption  is  suffi- 
ciently raised  that  they  are  there  animo  capiendi;  and  this 
rule  is  additionally  supported  by  the  obvious  policy  of  pro- 
moting harmony  in  the  naval  service.  But  the  vessel  claim- 
ing such  constructive  assistance,  must  be  actually  in  sight  at 
the  time  of  capture,  or  at  least  at  the  commencement  of  the 
engagement  or  chase,  for  there  must  be  some  actual  contri- 
bution of  endeavor  as  well  as  of  general  intention.  If  the 
circumstances  of  the  case  repel  the  presumption  of  the  ani- 
mus capiendi,  as  where  the  public  ship  is  steering  an  opposite 
or  a  different  course,  inconsistent  with  the  notion  of  an  intent 
to  capture,  the  claim  to  joint  capture  cannot  be  sustained. 
But  the  mere  sailing  on  a  different  course  is  not  sufficient 
to  defeat  this  claim  ;  for  it  is  not  always  necessary  that  two 
vessels  should  pursue  the  same  line,  where,  acting  with  an 
unity  of  purpose,  the  same  object  being  sometimes  better 
accomplished  by  one  vessel  sailing  in  one  direction,  and 
another  in  a  different  direction.  But,  if  the  ship  claiming 
as  joint  captor  has  changed  her  course  before  the  actual  cap- 
ture, in  such  a  manner  as  to  show  that  she  had  abandoned  all 
design  of  continuing  the  pursuit,  the  claim  is  defeated.  So, 
also,  if  the  prize  has  been  merely  reconnoitered,  without  any 
attempt  at  pursuit.  It  is  very  doubtful  whether  merely  see- 
ing the  prize  from  masthead,  however  clearly  the  animus  capi- 
endi may  be  proved,  will  bring  the  case  within  the  rule  of 
being  in  sight.  In  all  cases  of  constructive  joint  capture,  the 
onus  probandi  rests  upon  the  party  claiming  the  benefit  of  the 
rule.  !N"or  is  it  sufficient  to  prove  that  the  joint  captor  was 
in  sight  of  the  actual  captor ;  it  is  also  necessary  that  she 
was  seen  by  the  prize.     Both  these  facts  must  be  established; 


Cli.  XXX. — Rights  and  Duties  of  Captors,      731 

the  one  by  direct  evidence,  and  the  other  by  implication  and 
necessary  inference.  Being  in  sight,  means  been  seen  by 
the  prize,  as  well  by  the  actual  captor,  and  thereby  causing 
intimidation  to  the  enemy,  and  encouragement  to  the  friend. 
One  of  these  will  not  do  without  the  other.  {Bi/nkershoek^ 
Quaest.  Jur.  Pub,,  lib.  1,  cap.  18 ;  Du  Pouceau,  Translaiion  of 
Bynkershoek,  note,  p.  144 ;  Phillimore,  On  Int,  Law,  voL  3, 
§  437  ;  Wilchnan,  Int.  Law,  vol.  2,  pp.  327,  343-345 ;  The  Drie 
Gebroeders,  5  Rob.  Rep.,  p.  339 ;  The  Jan  Frederick,  5  Rob.  Rep., 
p.  120;  La  Melanie,  2  Dod.  Rep.,  p.  122;  The  Robert,  3  Rob. 
Rep.,  p.  194 ;  Le  Neimen,  1  Dod.  Rep.,  p.  9 ;  The  Lord  Mid- 
dleton,  4  Rob.  Rep.,  p.  153  ;  The  Spankler,  1  Dod.  Rep.,  p.  359; 
The  Union,  1  Dod.  Rep.,  p.  346  ;  The  Rattlesnake,  2  Dod.  Rep., 
p.  35.) 

§  8.  But  actual  sight  is  not  absolutely  necessary  to  consti- 
tute constructive  joint  capture.  If  it  be  showm  that  the  asser- 
ted joint  captor  w^as  in  sight  when  the  darkness  came  on,  and 
that  she  continued  steering  the  same  course  by  which  she 
was  before  n earing  the  prize,  and  that  the  prize  itself  also 
continued  the  same  course,  it  amounts  almost  to  a  demon- 
stration that  the  vessels  would  have  seen,  and  been  seen  by 
each  other  at  the  time  of  capture,  if  darkness  had  not  inter- 
vened. In  such  a  case,  the  vessel  so  pursuing  is  let  in  to  the 
benefit  of  joint  capture.  But,  if  the  seizure  is  made  at  such 
a  distance  from  the  asserted  joint  captor  that  she  could  not 
have  been  in  sight  if  it  had  not  been  day,  the  claim  cannot 
be  sustained.  {Wildman,  Int.  Law,  vol.  2,  p.  343  ;  PhilUmore, 
On  Int.  Law,  voL  3,  §§  394,  395;  The  Union,  1  Dod.  Rep.,  p. 
346 ;  The  Financier,  1  Dod.  Rep.,  p.  61.) 

§  9.  In  respect  to  joint  chase,  muca  depends  upon  whether 
the  vessels  are  acting  in  association,  or  separately  w^ith  a 
common  object  in  view.  In  the  latter  case,  the  question  of 
actual  or  constructive  sight  will  generally  determine  the 
claim  to  joint  capture,  as  stated  in  the  preceding  paragraph. 
If  the  claimant,  or  the  prize,  changed  her  course  in  the  night, 
and,  at  the  time  of  actual  capture  could  not  have  been  seen 
by  each  other  in  daylight,  the  mere  fact  that  the  chase  had 
the  effect  of  throwing  the  prize  into  the  hands  of  the  actual 
taker,  will  not  vary  the  case.  Constructive  captures  are 
never  allowed  to  be  deduced  from  such  assistance,  whether 
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designed  or  accidental.  {Phillimore,  On  Int.  Law,  vol.  3,  §  393; 
Le  Neimen,  1  Dod.  Rep.,  p.  9;  The  Financier,  1  Dod.  Eep., 
p.  61 ;   The  Melanie,  2  Dod.  Eep.,  p.  122.) 

§  10.  1^0  antecedent  or  subsequent  services  in  the  expedition 
will  entitle  a  party  to  the  benefit  of  joint  capture,  where  he 
would  not  otherwise  he  entitled  to  share.  Thus,  a  ship  of 
war  sent  for  reinforcements  to  Lord  "William  Bentnick,  on 
hearing  the  firing  of  the  fleet  upon  Genoa,  returned  from 
Leghorn,  and  was  in  sight  at  the  time  of  the  capitulation ; 
but,  as  the  ship  was  ignorant  of  the  object  of  the  attack,  and 
the  captors  were  ignorant  of  her  approach,  she  was  not 
allowed  to  come  in  as  a  joint  captor.  So,  of  a  ship  of  war 
which  was  dispatched  to  join  the  contingent  expedition 
against  Buenos  Ayres,  but  did  not  arrive  till  after  the  sur- 
render. {Fhillimore,  On  Int.  Law,  vol.  3,  §  192;  Wildman, 
Int.  Law,  vol.  2,  p.  338;  The  Buenos  Ayres,  1  Dod.  E-ep.,  p. 
28 ;  Genoa  and  Lavona,  2  Dod.  Rep.,  p.  88.) 

§  11.  In  respect  to  captures  made  by  ships  which  are  asso- 
ciated in  the  same  service  or  joint  enterprize,  under  the  same 
superior  oflicer,  as  a  general  rule  all  are  entitled  to  share  as 
joint  captors,  although  not  in  sight  at  the  time  of  capture. 
The  fleet  so  associated  is  considered  as  one  body,  acting 
together  for  one  single  object,  and  what  is  done  by  a  part 
enures  to  the  benefit  of  all.  The  only  question  to  be  con- 
sidered is,  whether  the  capturing  ships  at  the  time  the  cap- 
ture was  made,  composed,  de  facto,  a  part  of  the  particular 
fleet.  Thus,  where  a  capture  was  made  by  ships  composing 
part  of  a  squadron  employed  in  the  blockade  of  the  Texel, 
out  of  sight  of  the  fleet  and  without  any  concurrence  in 
chasing,  the  court  held  that  the  blockading  fleet  were  all 
joint  captors.  So,  where  a  prize  coming  out  or  entering  a 
blockaded  port  is  taken  by  one  of  the  ships  of  a  blockading 
squadron  stationed  ofi"  the  mouth  of  the  harbor,  while  the 
rest  of  the  squadron,  maintaining  the  blockade,  are  stationed 
at  some  distance.  In  the  case  of  l^he  Guillaume  Tell,  a  squa- 
dron was  stationed  to  watch  the  harbor  of  La  Vallette.  The 
prize,  in  attempting  to  escape,  was  pursued  and  taken  by  a 
part  of  the  squadron,  while  the  others  remained  stationary. 
The  claim  to  joint  capture  was  allowed,  notwithstanding  the 
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physical  impossibility  of  active  cooperation  arising  from  the 
state  of  the  wind.  [Fhillimore,  On  Int.  Law,  vol.  3,  §  398  ; 
Wildman,  Int.  Law,  vol.  2,  pp.  330-332;  The  Jborsigheid,  3 
Eob.  Rep.,  p.  311 ;  Edw.  Eep.,  p.  124 ;  The  Harmonie,  3  Rob. 
Rep.,  p.  318 ;  The  Henriette,  2  Dod.  Rep.,  p.  96 ;  The  Guil- 
laume  Tell,  Edw.  Rep.,  p.  6 ;  The  Lmpress,  1  Dod.  Rep.,  p.  368.) 

§  12.  But  mere  association  is  not  sufficient  to  entitle  vessels 
to  share  as  constructive  joint  captors;  they  must  have  a  mili- 
tary character,  and  be  capable  of  rendering  military  service ; 
in  other  words,  there  must  be  an  animus  capiendi.  Thus,  a 
ship  forming  part  of  a  blockading  squadron,  but  totally 
unrigged,  and  incapable  of  rendering  any  service  at  the 
time  of  capture,  is  held  to  be  as  much  excluded  as  one 
totally  unconcious  of  the  transaction  ;  because,  by  no  possi- 
bility could  that  ship  be  enabled  to  cooperate  in  time.  So  of 
transports  and  store-ships,  although  associated  in  the  same 
service  with  the  actual  captor,  if  destitute  of  a  military 
character,  and  incapable  of  rendering  assistance,  they  cannot 
be  regarded  as  joint  captors.  It  is  not  sufficient  that  the 
enemy  may  have  have  been  intimidated  by  the  presence  of 
such  vessels.  Mere  intimidation  may  be  produced  without 
any  cooperation  having  been  given  or  intended.  If  a  frigate 
were  going  to  attack  an  enemy's  vessel,  and  four  or  five 
large  merchant  ships,  unconcious  of  the  transaction,  should 
appear  in  sight,  they  might  be  objects  of  terror  to  the  enemy, 
but  such  terror  would  not  entitle  them  to  share  in  the  prize 
as  joint  captors.  (Wildman,  Int.  Law,  vol.  2,  pp.  332,  335; 
Phillimore,  On  Int.  Law.,  vol.  3,  §  398 ;  The  Cape  of  Good 
Hope,  2  Rob.  Rep.,  p.  274  ;  The  Twee  Gesuster  and  Le  Franc, 
2  Rob.  Rep.,  pp.  284,  285,  note ;  The  Guillaume  Tell,  Edw. 
Rep.,  p.  6.) 

§  13.  Convoying  ships  are  under  no  disability  of  claiming 
as  joint  captors  an  account  of  their  employment,  if,  in  other 
respects,  entitled  to  share  in  the  prize,  unless  the  capture  is 
made  at  such  a  distance  as  would  remove  them  from  the  per- 
formance of  the  special  duty  of  protecting  their  convoy. 
Being  military  ships  and  capable  of  rendering  assistance, 
(where  not  interfering  with  this  special  duty,)  they  are  enti- 
tled to  all  the  benefits  of  constructive  capture,  whether  the 
construction  arises  from  association,  sight,  or  otherwise.    But 
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if  the  convoying  ship  desert  her  duty,  she  forfeits  all  benefit 
of  capture.  [Wildman,  Int.  Law,  vol.  2,  p.  345;  The  Waak- 
samheid,  3  Eob.  Rep.,  p.  1 ;  The  Fury,  3  Rob.  Rep.,  p.  9 ; 
Fhillimore,  On  Int.  Law,  vol.  3,  §  395.) 

§  14.  If  a  vessel  be  detached  from  the  fleet  at  the  time  of 
capture  so  as  to  separate  her  from  the  joint  object,  she  can- 
not be  considered  as  a  constituent  part  or  member  of  the 
association,  and  cannot  claim  the  benefit  of  joint  capture 
with  the  fleet,  nor  can  the  fleet  be  allowed  to  come  in  as 
joint  captors  in  any  prize  taken  by  her  after  she  was  detached. 
Thus,  where  two  vessels  of  a  blockading  squadron  were  sent 
to  look  out  for  an  enemy's  ship  and  captured  her,  the  rest 
which  maintained  their  station,  were  held  not  entitled  to 
share.  So,  where  two  vessels  were  detached,  one  by  stress 
of  weather  and  another  in  chase,  they  were  held  not  entitled 
to  share  in  a  capture  made  in  their  absence.  But  where  two 
vessels  where  sent  to  chase  and  the  rest  of  the  fleet  were 
bearing  up  to  suport  them,  the  claim  of  the  latter  to  joint 
capture  was  allowed.  And  a  ship,  forming  a  part  of  a 
blockading  squadron  and  continuing  as  such,  although  tem- 
porarily detached  at  the  time  of  the  summons,  and  not 
returning  till  after  the  capitulation  of  the  place  so  blockaded, 
was,  nevertheless,  entitled  to  share  as  joint  captor  with  the 
rest  of  the  blockading  force.  So,  a  ship  in  joint  chase  of  one 
vessel,  being  ordered  by  a  superior  to  chase  another,  the  two 
chasing  vessels  are  regarded  as  associated  for  the  joint  object 
of  capturing  both  of  those  chased,  and,  although  only  one  is 
captured,  they  jointly  share  in  the  prize.  But  if  neither 
received  or  was  actually  under  the  orders  of  the  other,  or  of  a 
common  superior,  the  case  would  be  different.  {Phitlimore, 
On  Int.  Law,  vol.  3,  §  398 ;  Wildman,  Int.  Law,  vol.  2,  pp.  330- 
338;  The  Forsicjheid,  3  Rob.  Rep.,  p.  311;  Edw.  Rep.,  p.  124; 
The  Island  of  Trinidad,  5  Rob.  Rep.,  p.  92;  The  Stella  del 
Norte,  5  Rob.  Rep.,  p.  349;  The  Empress,  1  Dod.  Rep.,  p.  368; 
L'Ftoile,  2  Dod.  Rep.,  p.  106 ;  The  Naples  Grant,  2  Dod.  Rep., 
p.  273 ;  The  Nordsiern,  cited,  Edw.  Rep.,  p.  126 ;  The  Gene- 
reux,  cited,  Edw.  Rep.,  p.  16.) 

§  15.  When  land  and  sea  forces  act  in  conjunction,  and  no 
express  provision  is  made  by  statute  for  the  distribution  of 
prizes  taken  by  their  joint  operation,  resort  must  be  had  to 
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the  principles  established  by  judicial  decisions.  It  has  been 
held  that  a  mere  general  cooperation,  in  the  same  general 
objects,  will  not  be  sufficient  to  make  land  forces  joint  cap- 
tors with  a  fleet ;  there  must  be  an  actual  assistance  and 
cooperation  in  the  particular  capture.  Where  there  is  pre- 
concert, a  very  slight  service  is  sufficient.  So,  where  soldiers 
are  landed  on  the  coast,  to  cooperate  with  a  fleet,  in  a  con- 
junct expedition,  or  in  a  particular  engagement,  they  are 
entitled  to  share  in  the  capture.  In  the  case  of  a  claim  on 
the  part  of  the  army,  to  share  in  a  capture  made  by  the  fleet, 
the  onus  probandi  lies  upon  them  to  show  that  there  was  an 
actual  cooperation  on  their  part,  assisting  to  produce  the  sur- 
render. Without  a  pre-concert,  or  conjunct  expedition, 
they  are  not  entitled  to  the  benefit  of  constructive  capture ; 
therefore,  to  establish  a  claim  of  joint  capture  between  them, 
there  must  be  a  contribution  of  actual  assistance,  and  the 
mere  presence,  or  being  in  sight,  will  not  be  sufficient. 
Between  public  ships  of  war,  there  is  alwa^^s  conceived  to  be 
a  privity  of  purpose,  which  constitutes  a  community  of  inter- 
est; and  this  community  of  interest  extends  to  public  ships 
of  different  countries,  if  allies;  but  between  land  and  sea 
forces,  acting  independently  of  each  other,  no  such  privity 
can  be  presumed.  Hence,  the  difference  of  the  rules  appli- 
cable to  the  two  cases.  (Fhillimore,  On  Int.  Lcnv,  vol.  3, 
§399;  Wildma7i,  Int.  Law,  vol.2,  p.  339;  The  Stella  Del 
Norte,  5  Rob.  Rep.,  p.  349 ;  The  Dordrecht,  2  Rob.  Rep.,  p.  ^^.) 

§  16.  The  public  ships  of  allies,  serving  together,  are  enti- 
tled to  share  in  captures,  the  same  as  those  of  a  single  bellig- 
erent. There  is  no  difference  in  this  respect,  whether  the 
benefit  of  joint  capture  goes  to  the  government  or  to  the 
vessels,  their  commanders  and  crews.  If,  of  two  allied  joint 
captors,  the  government  of  one  has  made  a  grant  of  the  prize, 
and  the  other  has  not,  the  condemnation  will  be,  in  the  for- 
mer case,  directly  to  the  joint  captor,  and  in  the  latter,  to  the 
government,  according  to  the  share  of  each.  A  question 
may  arise,  in  case  of  joint  capture  by  allies,  with  respect  to 
the  court  which  shall  be  entitled  to  adjudicate  upon  the  cap- 
ture. By  the  convention  of  May  20th,  1854,  entered  into 
between  France  and  England,  it  was  stipulated,  (art.  2,)  that 
when  a  joint  capture   shall  be  made  by  the    naval  forces 


736  International  Law. 

of  the  two  countries,  the  jurisdiction  of  the  country  whose 
flag  shall  have  heen  borne  by  the  officer  haying  the 
superior  command  in  the  action;  and,  (art.  2,)  that  when 
a  capture  shall  have  been  made  by  a  cruizer  of  either 
of  the  two  allied  nations,  in  the  presence  and  in  the  sight  of 
a  cruizer  of  the  other,  such  cruizer  coutributing  to  the  cap- 
ture, the  adjudication  of  the  case  shall  belong  to  the  jurisdic- 
tion of  the  country  of  the  actual  captor.  These  rules  are 
founded  in  reason,  and  will  probably  be  adopted  in  all  simi- 
lar cases.  {Phillimore,  On  Int.  Law,  yol.  3,  §  401 ;  Merlin, 
Heperioire,  Prise  Maritime,  §  14;  Ortolan,  Li-plomaiiede  la  3Ier., 
tome  2,  appen.  special ;  Pistoye  etLuverdy,  des  Prises,  tome  2, 
app. ;  Dalloz,  Repertoire,  Prise  Maritime,  sec.  8,  art.  3.) 

§  17.  It  has  already  been  stated  that,  as  public  ships  of  war 
are  under  a  constant  obligation  to  attack  the  enemy  where- 
ver seen,  and  as  a  neglect  of  tbis  duty  is  not  to  be  presumed, 
there  is  a  privity  of  purpose,  which  constitutes  a  community 
of  interest,  and  the  mere  circumstance  of  being  in  sight,  is 
sufficient  to  entitle  such  a  vessel  to  the  benefit  of  joint  cap- 
ture. But  as  the  same  obligation  does  not  rest  upon  priva- 
teers, the  law  does  not  give  them  the  benefit  of  the  same 
presumption  of  an  animus  capiendi.  They  generally  clothe 
themselves  with  commissions  of  war  for  private  advantage 
only ;  and,  however  allowable  this  maj^  be  when  combined 
with  other  considerations  of  public  policy,  it  will  not  lead 
to  the  same  inference,  as  in  the  case  of  public  ships  of  war. 
Hence,  the  animus  capiendi  of  a  privateer  must  be  demonstra- 
ted by  some  overt  act,  by  some  variation  of  conduct,  which 
would  not  have  taken  place,  but  with  reference  to  that  par- 
ticular object,  and  if  the  intention  of  acting  against  the 
enemy  had  not  been  entertained.  A  different  rule  would 
induce  privateers  to  follow  in  the  wake  of  public  sbips  of 
war,  and  keeping  in  sight  of  them,  merely  to  become  entitled 
to  the  joint  benefit  of  the  captures  which  thay  might  make. 
But  a  public  ship  of  war,  is  entitled  to  the  benefit  of  con- 
structive joint  capture,  where  the  actual  taker  is  a  privateer, 
the  same  as  though  both  were  vessels  of  war.  The  reason  of 
this  rule  is  obvious.  {Phillimore,  On  Lit.  Law,  vol.  3,  §§  388  ; 
389  ;  Wildman,  Int.  Laic,  vol.  2,  p.  341 ;  Bynkershoek,  Quaest. 
Jur.   Pah.,  lib.   1,  cap.   18;  L'Amitie,   6  Rob.  Rep.,  p.  261; 


Cli.  XXX. — Rights  and  Duties  of  Captors,      737 

The  Santa  Brigada,  3  Rob.  Eep.,  p.  52  ;  The  Forsegheid,  3 
Rob.  Rep.,  p.  311 ;  Talbot  v.  Three  jBriggs,  1  Dallas.  Rep.,  p. 
95  ;  La  Flore,  5  Rob.  Rep.,  p.  238 ;  The  Galen,  2  Dod.  Rep., 
p.  19  ;   The  Dree  Gebroeders,  5  Rob.  Rep.,  p.  339.) 

§  18.  Revenue  cutters  are  sometimes  furnished  with  letters 
of  marque  and  cruize,  beyond  the  ordinary  limits  of  their 
duty  as  coast  guards,  for  the  purpose  of  capturing  enemy's 
merchant  vessels.  They  are  public  vessels,  but  not  public 
vessels  of  war,  and,  with  respect  to  the  benefits  of  joint  cap- 
ture, are,  by  English  courts,  considered  in  the  light  of  priva- 
teers, and  the  rule  of  constructive  assistance,  from  being  in 
sight,  does  not  apply  to  them ;  for,  not  beingunder  the  same 
obligations  as  king's  ships  to  attack  the  enemy,  they  are  not 
entitled  to  the  same  presumption  in  their  favor."  {Philli- 
more,  On  Int.  Law,  vol.  3,  §  395 :  Wildman,  Lnt.  Law,  vol.  2, 
p.  351;  The  Bellona,  Edw.  Rep.,  p.  63;  Dalloz,  JRej^erioire, 
verb.  Prises  Mariiimes,  sec.  8.) 

§  19.  "With  respect  to  captures  made  by  boats,  it  is  a  general 
rule,  that  the  ships  to  which  they  belong,  are  entitled  to  share 
as  joint  captors ;  or  rather,  the  capture  is  considered  as  made 
by  the  ship,  the  boats  being  a  part  of  the  force  of  the  ship. 
But  if  the  capturing  boat  has  been  detached  from  the  ship  to 
which  it  belongs,  and  attached  to  another,  only  the  ship  to 
which  it  is  attached  at  the  time  of  capture,  shares  in  the  prize. 
Mere  constructive  capture  by  boats,  will  hardly  entitle  the 
ships  to  which  they  belong,  to  be  allowed  to  come  in  as  joint 
captors,  for  the  fact  of  boats  being  in  sight,  does  not  neces- 
sarily raise  the  presumption  of  assistance,  by  the  intimida- 
tion of  the  enemy,  and  the  encouragement  of  the  friend. 
Thus,  where  the  boats  of  a  ship,  lying  in  a  harbor,  were 
within  sight  of  a  capture,  it  was  held  the  ship  could  not  be 
allowed  to  share  as  joint  captor.  {Phillmore,  On  Lnt.  Law, 
vol.  3,  §  396;  Wildmaii,  Lit.  Law,  vol.  2,  p.  349;  The  Anna 
Maria,  3  Rob.  Rep.,  p.  211 ;  The  Odin,  4  Rob.  Rep.,  p.  318  ; 
The  Melomane,  5  Rob.  Rep.,  p.  41.) 

§20.  Captures  made  by  tenders  are  regulated  by  the  same 
rules  as  those  made  by  boats,  the  ship  to  which  the  tender  is 
attached  being  entitled  to  share,  however  distant  she  may  be 
at  the  time  of  eapture.     But,  in  order  to  support  the  aver 
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ment  that  the  claimant  was  the  principal,  and  the  capturing 
vessel  a  mere  tender,  it  must  be  shown,  either  that  there  had 
been  some  express  designation  of  her  as  of  that  character, 
or  that  there  had  been  a  constant  employment  and  occupa- 
tion in  amanner  peculiar  to  tenders,  equivalent  to  an  express 
designation,  and  sufficient  to  impress  that  character  upon 
her.  {Phillimore,  On  Int.  Xaz/;,  vol.  3,  §  397;  Wildman,  Jut. 
Law,  vol.  2,  pp.  334,  335 ;  The  Carl,  Spink  Rep.,  p.  261 ; 
The  Charlotte,  5  Rob.  Eep.,  p.  580;  The  Melomane,  5  Rob. 
Rep.,  p.  41 ;  The  Island  of  Curagoa,  5  Rob.  Rep.,  p.  282, 
note ;   The  Anna  Idaria,  3  Rob.  Rep.,  p.  211.) 

§21.  Prizes  hold  the  same  relation  to  their  captors,  as  do 
the  boats  of  the  same  vessel.  Hence,  prize  interests  acquired 
by  a  prize-master  on  board  of  a  captured  vessel,  enure  to 
the  benefit  of  the  whole  ship's  company.  This  is  the  natu- 
ral and  reasonable  result  of  that  community  of  interest  exist- 
ing between  the  prize-master  and  prize-crew,  and  the  captu- 
ring vessel,  the  former  being  merely  temporaril}^  detached  to 
take  the  prize  into  port,  but  without  any  real  separation  of 
object  or  interest.  {Wildman,  Int.  Law,  vol.  2,  §  334;  Fhil- 
lirnore,  On  Int.  Laic,  vol.  3,  §  396 ;  The  Anna  Maria,  3  Rob. 
Rep.,  p.  211 ;  The  Odin,  4  Rob.  Rep.,  p.  318  ;  The  Mclomane, 
5  Rob.  Rep.,  p.  41 ;  The  Belle  Coquette,  1  Dod.  Rep.,  p.  18 ; 
The  JS'ancy,  4  Rob.  Rep.,  p.  327,  note.) 

§22.  The  general  rules  of  joint  capture  for  commissioned 
privateers,  are  also  applicable  to  non-commissoned  vessels; 
with  this  distinction: — that  all  captures  by  the  latter  must 
be  condemned  to  the  government  as  droits  of  admiralty,  the 
captors  only  receiving  compensation  in  the  nature  of  salvage, 
which  is  usually  awarded  by  the  prize  court,  where  tlieir  con- 
duct has  been  fair;  and  in  cases  where  there  has  been  great 
personal  gallantry  and  merit,  the  whole  value  of  the  prize  is 
given  them.  Where  a  vessel  has  a  commission  against  one 
enemy,  but  none  against  another  whose  property  is  captured, 
it  is  regarded  as  non-commissioned  with  respect  to  that  par- 
ticular capture.  If,  at  the  time  of  the  capture  by  a  vessel 
commissioned  by  letter  of  nriarque,  the  master  of  the  captur- 
ing vessel  be  not  on  board,  the  capture  is  considered  as  made 
without  commission,  and  enures  to  the  government.     So  of 
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a  vessel  fitted  out  and  manned  by  a  sliip  of  war,  and  acting 
without  any  authority  or  commision  ;  unless  brought  within 
the  definition  of  a  tender^  it  is  deemed  a  non-commissioned 
vessel,  and  its  captures  enure,  not  to  the  benefit  of  the  man- 
of-war,  but  to  the  government.  But  the  question  whether 
the  capture  is  made  by  a  duly  commissioned  captor,  or  not, 
is  one  between  the  government  and  the  captor,  with  which 
claimants  liave  nothing  to  do;  they  have  no  legal  standing 
to  assert  the  right  of  the  state.  ( Wildman,  Int.  Law,  vol.  2, 
pp.  336,  SSI  i^PIdllhnore,  On  Ini.  Laiv,  vol.  3,  §  383;  The 
Charlotte,  5  Rob.  Rep.,  p.  280 ;  The  Melomane,  5  Rob.  Rep., 
p.  41 ;  The  Dos  Hermanos,  2  Wheat.  Rep.,  p.  76 ;  The  Cape 
of  Good  Hope,  2  Rob.  Rep.,  274.) 

§23.  Where  a  privateer  or  a  non-commissioned  vessel  is 
the  actual  captor,  and  a  man-of-war  only  a  joint  captor,  the 
latter  has  no  right  to  dispossess  the  former,  but  is  entitled  to 
put  some  one  on  board  to  take  care  of  the  interests  she  may 
have  in  the  capture.  It  is  not  essential,  but  a  measure  of 
proper  precaution  and  of  great  convenience,  that  an  interest 
should  be  asserted  at  the  time.  Where  expenses  were  incur- 
red by  the  actual  captor  in  consequence  of  an  omission  of 
this  precaution,  they  were  directed  to  be  paid  out  of  the  pro- 
ceeds. Where  a  man-of-war  and  a  privateer  were  joint 
chasers,  and  the  privateer  came  up  first,  and  struck  the  first 
blow,  but  the  man  of-war  was  the  actual  taker,  they  were 
held  to  be  joint  actual  captors.  {WUdman,  Ini.  Law,  vol.  2, 
p.  345 ;  La  Flore,  5  Rob.  Rep.,  p.  271 ;  The  Marianne,  5  Rob. 
Rep.,  p.  13;  The  Sacra  Familia,  5  Rob.  Rep.,  p  362;  The 
San  Jose,  6  Rob.  Rep.,  p.  244 ;  The  Amitie,  6  Rob.  Rep.,  p. 
268 ;   The  ^Yanstead,  Ewd.  Rep.,  p.  268.) 

§24.  Any  misconduct  or  fraud  on  the  part  of  the  captur- 
ing vessel,  intended  to  deceive  another,  in  order  to  prevent 
her  from  taking  part  in  a  capture,  is  generally  punished  by 
admitting  the  claim  of  the  latter  to  the  benefit  of  joint  cap- 
tor. Thus,  in  the  case  of  The  Merman  Parlo,  the  actual 
captor  extinguished  his  lights  in  order  to  prevent  other  ships 
from  seeing  the  chase  or  capture.  In  the  case  of  The  Den- 
draught,  the  captor  hoisted  American  colors,  and  offered  to 
protect  the  prize  against  the  other  vessels  who  were  chasing 
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her;  by  this  means,  the  actual  capture  was  deferred  till  the 
other  vessels  were  out  of  sight.  In  both  these  cases  the 
claims  to  joint  capture  were  admitted,  although  the  claimants 
were  not  in  sight  when  the  capture  took  place.  Moreover, 
in  the  latter  case  the  claimants  were  awarded  costs  against 
the  actual  captor.  Where  two  convoying  ships  were  detached 
to  reconnoitre  two  ships  in  sight,  which  turned  out  to  be  a 
British  frigate  and  an  enemy's  vessel.  The  frigate  signalled 
her  number,  but  made  no  signal  of  an  enemy's  ship  ahead, 
thereby  causing  the  convoying  ships  to  be  recalled.  He 
afterwards  made  the  capture,  and  the  convoying  ships  were 
admitted  as  joint  captors,  on  account  of  her  neglect  to  make 
the  proper  signal.  So,  where  a  non-commissioned  schooner 
which  had  had  an  engagement  with  an  enemy's  vessel,  and 
though  beaten  off,  was  still  hanging  upon  her,  was  induced  to 
sheer  off  by  the  actual  captor  coming  up  and  hoisting  French 
colors,  the  claim  of  the  admiralty  to  joint  capture  for  the 
schooner,  was  sustained  by  the  prize  court.  (Fhillimore,  On. 
Int.  Law,  vol.  3,  §  389  ;  Wildman,  Int.  Law,  vol.  2,  pp.  343,  344; 
The  Herman  Parlo,  3  Rob.  Rep.,  p.  8  ;  The  Eendrauyht,  3  Rob. 
Eep.,  appcn.,  p.  35;  The  SpanJder,  1  Dod.  Rep.,  p.  359;  The 
Waaksainheid,  3  Rob.  Rep.,  p.  1 ;  La  Vivginic,  5  Rob.  Rep., 
p.  124 ;   The  Robert,  3  Rob.  Rep.,  p.  194.) 

§  25.  The  distribution  of  prize  among  joint  captors  is 
usually  regulated  by  statute,  but  in  cases  where  no  statute 
exists,  resort  is  had  to  the  general  rule  of  prize  law  estab- 
lished by  the  courts,  which  is,  that  joint  captors  share  in 
proportion  to  their  relative  strength.  And  this  relative 
strength  is  usually  determined  by  the  number  of  men  on 
board  the  actual  taker,  and  the  ships  assisting  in  the  capture. 
The  same  rule  seems  applicable  to  the  caseof  a  joint  capture 
by  a  public  and  private  ship,  whether  the  latter  be  commis- 
sioned or  not;  as  also  where  an  ally  cooperates  in  the  capture. 
(Phillimore,  On  Int.  Law,  vol.  3,  §  402 ;  Bynkershock,  Quaest. 
Jut.  Pub.,  lib.  1,  cap.  18;  Roberts  v.  Hartley,  Doug.  Rep.,  p. 
311;  Duckwork  v.  Tucker,  2  Taunt.  Rep.,  p.  7;  The  Bisjmtch, 
2  Gallis.  Rep.,  p.  1 ;  The  Twee  Gesustcr,  2  Rob.  Rep.,  p.  284, 
note ;  Le  Drinc,  2  Rob.  Rep.,  p.  285,  note.) 

§  26.  The  foregoing  remarks  respecting  joint  capture  refer 
to  benefit  in  prize;  but  some  states  also  allow  a  bounty,  or  head 
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money ^  for  the  taking  or  destroying  of  vessels  of  the  enemy. 
Such  provision  is  made  by  the  fifth  section  of  the  English 
prize  act.  As  grants  of  this  description  are  considered  as 
made  to  reward  immediate  personal  exertion,  and,  moreover, 
are  pithlic  rjrards,  the  courts  construe  them  with  much  more 
rigor  than  they  do  the  conflicting  claims  of  individuals  for 
shares  of  prize  money.  In  these,  as  in  all  other  public  grants, 
the  presumption  is  in  favor  of  the  grantor,  and  against  the 
grantee.  Hence,  all  claims  of  constructive  joint  capture,  as 
from  sight,  association  in  chase,  etc.,  are  rejected.  Originally 
the  reward  was  confined  to  actually  combat  only;  but,  it  is 
now  held,  that  where  a  capture  can  be  considered  as  a 
continuation  of  a  general  action,  the  whole  fleet  is  equally 
entitled  to  head  money,  notwithstanding  the  particular  com- 
bat and  formal  taking  or  destroying  by  a  single  ship  belong- 
ing to  the  fleet.  It  is  otherwise  where  the  capture  is  not  the 
immediate  consequence  of  the  general  action.  In  a  general 
engagement  there  can  be  no  distinction  of  combatants;  the 
whole  fleet  is  supposed  to  contend  wdth  the  whole  opposing 
force;  it  is  often  so  in  fact,  and  always  so  in  supposition  of 
the  law.  But  if  the  capture  is  made  under  such  circum- 
stances as  to  destroy  all  supposition  of  a  continuity  of  the 
general  engagement,  the  court  will  pronounce  against  the 
claim  of  the  fleet  to  share  in  the  head  money.  ( Wildman, 
Int.  Law,  vol.  2,  pp.  321-32G;  riic  Clarinde,  1  Dod.  Rep.,  p. 
436;  La  Gloire,  Edw.  Eep.,  p.  280;  L'Alerie,  6  Rob.  Rep.,  p. 
238,  The  Villc  de  Varsovie,  2  Dod.  Rep.,  p.  301;  LI  Bayo,  1 
Dod.  Rep.,  p.  42;  The  Babilion,  Edw.  Rep.,  p.  39;  L' Elisc, 
1  Dod.  Rep.,  p.  442;  The  Butch  Schuyts,  6  Rob.  Rep.,  p.  48 ; 
The  3:faiUda,  1  Dod.  Rep.,  p.  367 ;  IVie  San  Josej^h,  6  Rob. 
Rep.,  p.  331;  The  Uranie,  2  Dod.  Rep.,  p.  172;  La  Francha, 
1  Rob.  Rep.,  p.  157 ;  The  Sarda  Brigada,  3  Rob.  Rep.,  p.  58; 
The  Bellone,  2  Dod.  Rep.,  p.  343.) 

§  27.  In  all  cases  of  collusive  captures,  the  captors,  whethe.r 
single  or  joint,  acquire  no  title  to  the  prize,  and  the  captured 
property  is  condemned  to  the  government.  If  collusion  be 
alleged,  the  usual  simplicity  of  the  prize  proceedings  is 
departed  from  in  order  to  discover  the  fraud,  if  any  exj^/ 
Evidence  invoked  from  other  prize  causes  is  somfi'  .^ 
resorted  to,  as  proof  of  collusion.     Thus,  where    "^      "^^  ^ 
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vessel  has  been  proved  gnilty  of  collusion  in  another  case, 
dnriiig  the  same  cruise,  the  court  will  take  cognizance  of  that 
fact  in  the  claim  before  it.  The  British  prize  act  (section 
twent}^  provides  for  forfeiture  in  all  cases  of  capture  by 
collusion,  or  connivance,  or  consent,  and  anv  bond  given  by 
the  captain  or  commander  of  the  captured  vessel,  is,  also, 
declared  to  be  forfeited  to  the  crown.  But  even  without  a 
statutory  provision,  the  same  result  would  follow  from  the 
general  rules  of  maritime  capture,  for  prize  courts  generally 
will  decree  forfeiture  of  the  rights  of  prize  against  the  captors 
for  gross  irregularity  or  feud,  or  for  any  other  criminal  con- 
duct. Although  the  capture  may  be  a  good  prize,  if  there 
should  prove  to  be  fraud  and  collusion  between  the  captors 
and  the  captured,  the  former  will  have  forfeited  their  rights, 
and  the  property  is  condemned  to  the  government  generally. 
Forfeiture  may,  also,  be  declared  in  favor  of  the  government 
for  other  acts  of  misconduct,  and  for  willful  and  obstinate 
violation  of  duty  on  the  part  of  the  captors.  ( Wildmaii,  Lit. 
Law,  vol.  2,  pp.  298,  et  seq. ;  Kent^  Com.  on  Am.  LaiCj  vol.  1, 
p.  359;  The  Johanna  Tholen,  6  Eob.  Eep.,  p  .72;  The  George, 
etc.,  1  Wheaton  Bep.,  p.  403;  Osicell  v.  Vigne,  15  East.  Eep., 
p.  70 ;  The  George,  2  TTheaton  Rep.,  p.  278 ;  The  Hxperimait, 
8  ^Theaton  Rep.,  p.  261;  The  Bothnea  and  The  Jahnstoff,  2 
TVheaton  Rep.,  p.  169 ;  Dalloz,  Repertoire,  verb.  Prists  Jlari- 
times,  sec.  5.) 

§  28.  So,  in  all  cases  of  forfeiture  of  interest  in  the  prize  hy 
the  captors,  the  condemnation  is  to  the  government.  The 
captor  may  forfeit  his  right  of  prize  in  various  ways :  as,  by 
an  unreasonable  delay  in  bringing  the  question  of  prize  or 
no  prize  to  an  adjudication  by  a  competent  court;  by  unne- 
cessarily taking  the  captured  vessel  to  a  neutral  port ;  by 
cruel  treatment  of  the  captured  crew ;  by  breaking  bulk  on 
board,  except  in  case  of  necessity;  by  embezzlement;  by 
breach  of  instructions,  or  any  oitense  against  the  law  of 
nations,  etc.  But  irregularities  on  the  part  of  captors,  origi- 
nating in  mere  mistake  or  negligence,  which  work  no  irrepa- 
rable mischief,  and  are  consistent  with  good  faith,  will  not 
%rfeit  their  right  of  prize.  In  order  that  a  prize  court  may 
-  c^  forfeiture  or  restitution,  it  is  not  necessary  that  the 
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that  a  proceeding  be  instituted  by  the  claimants  against  the 
captor.  Thus,  if  the  prize  be  lost  at  sea,  the  court  still  has 
jurisdiction  of  the  case,  and  may  proceed  to  its  adjudication 
at  the  instance  of  either  the  captors  or  the  claimants.  So,  if 
captured  property  be  converted  by  the  captors,  the  jurisdic- 
tion of  the  prize  court  over  the  case  continues;  it  may  always 
proceed  in  rem..,  wherever  the  prize,  or  the  proceeds  of  the 
prize,  can  be  traced  to  the  hands  of  any  person  whatever; 
and  this  it  may  do,  notwithstanding  any  stipulation  in  the 
nature  of  bail  had  been  taken  for  the  property.  But  the 
court  may  exercise  a  sound  discretion  whether  it  will  inter- 
fere in  favor  of  the  captors,  in  case  the  captured  property  has 
been  unjustifiably  or  illegally  converted,  and  in  case  the  dis- 
position of  the  captured  vessel  and  crew  has  not  been  accor- 
ding to  duty.  "If  no  sufficient  cause,"  says  Chief  Justice 
Taney,  "  is  shown  to  justify  the  sale,  and  the  conduct  of  the 
captor  has  been  unjust  and  oppressive,  the  court  may  refuse 
to  adjudicate  upon  the  validity  of  the  capture,  and  award 
restitution  and  damages  against  the  captor;  although  the 
seizure  as  prize  was  originally  lawful,  or  made  upon  probable 
cause.  And  the  same  rule  prevails  where  the  sale  was  justi- 
fiable, and  the  captor  has  delayed,  for  an  unreasonable  time, 
to  institute  proceedings  to  condemn  it.  Upon  a  libel  filed 
by  the  captured,  as  for  a  marine  trespass,  the  court  will  refuse 
to  award  a  monition  to  proceed  to  adjudication  on  the  ques- 
tion of  prize  or  no  prize,  but  will  treat  the  captor  as  a  wrong- 
doer from  the  beginning."  {Witcbnaii,  Int.  Law,  vol.  2,  pp. 
298,  299;  Ke7it,  Com.  on  Am..  Law,  vol.  1,  pp.  358,  359;  The 
Susannah,  G  Rob.  Rep.,  p.  48;  The  Falcon,  6  Rob.  Rep.,  p. 
194;  L'Ecole,  6  Rob.  Rep.,  p.  220;  La  Dame  Cccile,  6  Rob. 
Rep.,  p.  257;  The  Pomona,  1  Dod.  Rep.,  p.  25;  The  Arabella 
and  Madeira,  1  Gallis.  Rep.,  p.  368 ;  Jecker,  et  al.  v.  Alordgomery, 
13  Howard  Rep.,  p.  516;  British  Prize  Act,  sec.  30;  Dalloz, 
Peperioire,  verb.  Prises  Mariiimes,  sec.  5.) 

§  29.  Probable  cause  of  seizure  is,  by  the  general  usage  of 
nations  and  the  decisions  in  admiralty,  a  sufficient  excuse  in 
cases  of  capture  dejure  belli,  and  this  question  belongs  exclu- 
sively to  the  court,  which  has  jurisdiction  to  restore  or  con- 
demn. The  general  principles  which  govern  cases  of  this 
character,  are  embodied  in  the  statute  laws  of  the  United 
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States.  The  act  of  June  26tb,  1812,  section  six,  provides  that 
the  courts  of  the  United  States  in  which  the  case  may  be 
finally  decided,  "  shall  and  may  decree  restitution,  in  whole 
or  in  part,  when  the  capture  shall  have  been  made  without 
just  cause;  and  if  made  without  jyrobable  causey  or  otherwise 
■unreasonably,  may  order  and  decree  damages  and  costs  to 
the  party  injured."  If  there  be  a  reasonable  suspicion,  it  is 
proper  to  make  the  capture,  and  submit  the  cause  for  adjudi- 
cation before  the  proper  tribunal,  and,  although  the  court 
should  acquit  without  the  formality  of  further  proof,  the 
captors  will  be  justifiable,  by  reason  of  such  probable  cause; 
but  w^here  the  seizure  is  wholly  w^ithout  excuse,  they  are 
liable  for  costs,  and  for  the  damages  which  ensue  from  the 
seizure,  and  such  damages  and  costs  will  be  decreed  to  the 
party  injured.  The  liability  of  the  captor  for  damages  and 
costs,  depends,  in  general,  upon  his  good  faith  and  intentions  ; 
a  court  will  seldom  impose  damages  for  a  mere  error  of  judg- 
ment, unless  the  irregularity  is  very  gross,  and  works  a  serious 
injury  to  the  claimants.  They  are  never  responsible  for  the 
neglect  or  error  of  the  captured  vessel.  Thus,  if  a  vessel, 
although  not  liable  to  condemnation,  has  defective  documents 
on  board,  or  does  not  show  proper  papers,  the  captor  is  not 
liable  for  either  costs  or  damages,  but,  on  the  contrary,  the 
court  will  generally  allow^  him  costs  and  expenses,  to  be  paid 
by  the  claimants  to  whom  the  restitution  is  made.  But,  if 
he  unreasonably  delay  to  procure  an  adjudication,  or  is  other- 
wise guilty  of  negligence  or  good  faith,  he  is  liable  for  costs 
and  damages.  The  owners  of  captured  property,  which  is 
lost  through  the  fault  or  negligence  of  the  captors,  are  enti- 
tled to  compensation  in  damages,  and  the  value  of  the  vessel, 
cost  of  cargo,  with  all  charges,  and  the  prem.ium  of  insurance 
if  paid,  are  allowed  in  ascertaining  the  amount  of  damages. 
Where  a  ship  w^as  justifiably  captured,  but  not  liable  to  be 
condemned,  w^as  lost  by  the  culpable  negligence  of  the  prize- 
master,  restitution  in  the  value  of  ship  and  freight  was 
decreed.  Where  freight  is  decreed,  it  is  to  be  estimated  on 
the  footing  of  a  fair  commercial  profit.  A  captor  is  liable 
for  demurrage,  in  all  cases  of  unjustifiable  delay;  for  sending 
his  prize  into  an  inconvenient  port;  for  loss  of  the  ship  if  he 
refuses  to  take  a  pilot,  but  not  wdiere  there  is  a  regTilar  pilot 
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on  board ;  for  deficiency  of  cargo ;  but  not,  without  negligence 
or  misconduct,  for  goods  stolen  from  a  warehouse  after  com- 
mission of  unlivery.  All  claims  to  costs  and  damages  are 
extinguished  by  accepting  an  unconditional  release  of  the 
vessel.  ( Wildma7i,  Int.  Law,  vol.  2,  pp.  153-177  ;  U.  S.  Sta- 
iuies  at  Large,  vol.  2,  p.  761 ;  The  Palmyra,  12  "Wheaton  Eep., 
p.  1;  The  George,  1  Mason  Kep.,  p.  24;  Locke  v.  The  U.  S., 
7  Cranch.  Rep.,  p.  339;  Shattuck  v.  Maley,  1  Wash.  Rep.,  p. 
245 ;  Jecker,  et  ah,  v.  Montgor)iery,  13  Howard  Rep.,  p.  505 ; 
Bello,  Derecho  Internacional,  pt.  2,  cap.  5,  §  5.) 

§30.  Questions  w^ith  respect  to  the  liability  of  admirals 
of  fleets,  and  commanders  of  squadrons,  for  captures  made 
by  vessels  and  officers  under  their  commands,  and  of  own- 
ers of  privateers  for  the  acts  of  their  captains,  have  often 
been  adjudicated  upon  by  the  courts.  The  commander  of 
a  squadron,  or  the  admiral  of  a  fleet,  is  liable  to  individuals 
for  the  trespasses  of  those  under  his  command,  in  case  of 
actual  presence  and  cooperation,  or  of  positive  orders. 
Where,  in  such  cases,  the  capture  has  actually  taken  place, 
the  prize-master  is  considered  as  a  bailee  to  the  use  of  the 
whole  fleet  or  squadron,  who  are  to  share  in  the  prize  money, 
and  thus  the  commander  may  be  made  responsible ;  but  not 
so  as  to  mere  trespasses,  unattended  with  a  conversion  to  the 
use  of  the  fleet  or  squadron.  With  respect  to  costs  and  dam- 
ages,  it  is  a  general  rule  in  relation  to  public  ships,  that  the 
actual  wrong-doer,  and  he  alone,  is  responsible.  It  is  not 
meant  by  this  that  the  crew  of  the  capturing  ship  are  respon- 
sible for  a  seizure  made  in  obedience  to  the  commands  of 
their  superior;  but  that  the  persoii  actually  ordering  the  sei- 
zure is  the  one  to  be  held  liable  for  costs  and  damages.  Thus, 
the  commander  of  a  single  vessel  is  liable  for  the  acts  of  all 
under  his  command,  and  the  commander  of  a  fleet  or  squad- 
ron, in  case  of  actual  presence  and  cooperation,  or  of  positive 
orders.  In  the  United  States  he  is  also  held  responsible  for 
acts  done  under  his  2^e7'missive  orders ;  but  not  so  in  Eng- 
land. The  captain,  there,  must  be  looked  to  as  the  actual 
wroDg-doer,  and  the  admiral  is  responsible  to  him  if  he  has 
given  express  orders  for  the  particular  seizure.  {Kent,  Com, 
on  Am.  Lcav,  vol.  1,  p.  100  ;  Phillimore,  On  Int.  Law,  vol.  3,  § 
457  ;  The  Mentor,  1  Rob.  Rep.,  p.  177  ;  The  Diligentia,  1  Dod. 
Rep.,  p.  404;  The  Eleanor,  2  Wheaton  Rep.,  p.  346.) 
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§  31.  In  the  case  of  privateers,  the  owners,  as  well  as  the 
masters,  are  responsible  for  the  damages  and  costs  occasioned 
by  illegal  captures,  and  this  to  the  extent  of  the  actual  loss 
and  injury,  even  if  it  exceed  the  amount  of  the  bond  usually 
given  upon  the  taking  out  of  the  commission.  But  such 
owners  who  are  only  constructively  liable,  are  not  bound  to 
the  extent  of  vindictive  damages,  although  the  original  wrong- 
doers, in  case  of  gross  and  wanton  outrage  in  an  illegal  sei- 
zure, may  be  made  responsible  beyond  the  loss  actually  sus- 
tained. The  sureties  to  the  bond  are  responsible  only  to  the 
extent  of  the  sum  in  which  they  are  bound.  But,  if  a  person 
appear  on  behalf  of  the  captain  of  a  privateer,  and  give 
security  in  his  own  name  as  principal  in  the  stipulation,  with 
other  sureties,  he  is  liable,  in  the  same  manner  as  the  cap- 
tain, as  principal.  A  part  owner  of  a  privateer  is  not 
exempted  from  being  a  party  to  the  suit,  in  consecpience  of 
having  made  compensation  for  his  share  to  the  claimant  and 
received  a  release  from  him.  A  person  may  be  holden  a 
part  owner  of  a  privateer,  although  his  name  has  never  been 
inserted  in  the  bill  of  sale  or  in  the  ship's  register.  {DalloZy 
liejMtoire,  verb.  Prises  Marliinies,  sec.  2,  art.  3 ;  Hlquelme, 
Derecho  Pah.  Int.,  lib.  1,  tit.  2,  cap.  13;  Brown,  Civil  and  Adm. 
Law,  vol.  2,  p.  140;  Phillimore,  On  Int.  Law,  vol.  3,  §  458; 
Bi/nkershoek,  Quaest.  Jur.  Pub.,  lib.  1,  cap.  19;  Pothier,  De 
Propriele,  Iso.  92;  Valin,  siir  V  Ordonnance,  liv.  3,  tit.  9.;  Tal- 
bot V.  Three  Brigs,  1  Dal.  Eep.,  p.  95 ;  The  Die  Fire  Danier,  5 
Eob.  Eep.,  p.  318 ;  The  Der  3Iohr,  3  Eob.  Eep.,  p.  129;  The 
Gerolama,  3  Ilagg.  Eep.,  p.  187;  Del  Col.  v.  Arnold,  3  Ball. 
Eep.,  p.  333 ;  The  Anna  Maria,  2  Wheaton  Eep.,  p.  327 ;  King 
V.  Ferguson,  Edw.  Eep.,  p.  84;  The  Karasan,  5  Eob.  Eep.,  p. 
2G0;  The  William,  4  Eob.  Eep.,  p.  214;  Bcllo,  Derecho  Inter- 
national, pt.  2,  cap.  5,  §  5;  Code  de  Commerce,  liv.  2,  tit.  3, 
art.  217  ;  Bedarride,  Droit  Com.,  §§  300,  et  seq.) 

§  32.  It  is  the  duty  of  the  prize  master,  immediately  on  his 
arrival  in  port,  to  institute  proceedings  in  the  proper  court 
for  the  adjudication  of  his  prize.  He  should  also  deliver 
over  to  the  commissioner,  or  proper  officer  of  the  court,  all 
the  papers  and  documents  found  on  board,  and,  at  the  same 
time,  make  affidavit  that  they  are  delivered  up  as  taken, 
without  fraud,  addition,  subdivision  or  embezzlement.     He 
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should  also  have  the  nicister  and  principal  officers,  and  some 
of  the  crew,  of  the  captured  vessel,  brought  in  for  examina- 
tion. This  examination  should  take  place  as  soon  as  possible 
after  the  arrival  of  the  vessel.  Prize-masters  are  considered 
as  bailees  to  tlie  use  of  the  captors,  who  are  to  share  in  prize 
money.  If  the  prize  be  lost  by  the  misconduct  of  the  prize- 
master,  or  for  neglecting  to  take  a  pilot,  or  to  put  on  board  a 
proper  prize-crew,  the  captors  are  held  responsible.  So,  also, 
in  claims  for  demurrage  in  not  bringing  in  the  prize  in  due 
time,  or  neglecting  to  have  the  case  adjudicated  before  a 
competent  court.  Courts  of  prize  have  jurisdiction  of  all 
prize  agents,  and  determine  upon  the  legality  of  their 
appointment,  and  the  disposition  which  they  may  make  of 
the  proceeds  of  sales  of  prizes,  etc.  If  they  pay  such  pro- 
ceeds over  to  the  captors  without  an  order  of  the  court,  they 
are  responsible  to  the  owners  of  the  captured  property 
for  the  net  amounts  so  received  by  them,  in  case  restitution 
is  received.  The  duties  and  responsibilities  of  prize-agents, 
where  not  regulated  by  statutes,  are  usually  determined  by 
the  rules  and  orders  of  the  courts.  {JBello,  Derecho  Interna- 
clonal,  pt.  2,  cap.  5,  §  5  ;  FhiUimore,  On  Int.  Law,  vol.  3,  §§  472, 
et  seq.;  The  Der  31ohr,  3  liob.  liep.,  p.  129 ;  lice  Speculation, 
2  Rob.  Rep.,  p.  293 ;  The  miliam,  6  Rob.  Rep.,  p.  31G  ;  Bel 
Col  V.  Arnold,  3  Dall.  Rep.,  p.  333 ;  ^Vilcox  v.  U.  Ins.  Co., 
2  Binn.  Rep.,  p.  571;  Home  v.  Camden,  1  11.  Black.  Rep., 
pp.  374,  524;  Willis  v.  Commissioners,  5  East.  Rep.,  p.  22; 
The  Noysomhed,  7  Yes.  Rep.,  p.  593 ;  Smart  v.  ^Volff,  3  Burn, 
and  East.  Rep.,  p.  323 ;  The  Pomona,  1  Dod.  Rep.,  p.  25 ; 
The  Herkimer,  Stew.  Rep.,  p.  328 ;  The  Louis,  5  Rob.  Rep., 
p.  146;  The  Folly,  5  Rob.  Rep.,  p.  147,  note ;  The  Frlntz 
Henrlck,  6  Rob.  Rep.,  p.  95;  The  Exeter,!  Rob.  Rep.,  p.  173; 
The  Frlncessa,  2  Rob.  Rep.,  p.  31 ;  The  St.  Lawrence,  2  Gallis, 
Rep.,  p.  19 ;  The  Brutus,  2  Gallis.  Rep.,  p,  526  ;  Bingham  v. 
Cabot,  3  Dallas  Rep.,  p.  19 ;  Kean  v.  Brig  Gloucester,  2  Dall, 
Rep.,  p.  36;  Hill  v.  Moss,  3  Dall.  Rep.,  p.  331;  Fenhallowv, 
Doane,  3  Dall.  Rep.,  p,  54.) 
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tor—  ^3.  Apparent  exceptions  torule  —  ^4.  Rule  varied  by  municipal  regu- 
lations—  I  5.  By  treaty  stipulations -^§  6.  Prize  courts  in  general  —  §  Y. 
In  Great  Britain  —  g  8.  In  the  United  States  —  ^9,  The  President  cannot 
confer  prize  jurisdiction  —  g  10.  Court  may  sit  in  the  country  of  captor  or 
his  ally  —  j^  11.  But  not  in  neutral  territory  —  ^  12.  In  conquered  territory 
—  §13.  Extent  of  jurisdiction  —  ^14.  Location  of  prize  —  §15.  Decision 
conclusive  —  §  16.  But  state  responsible  for  unjust  condemnation  —  §  17. 
Cases  of  England  and  Prussia  in  1753,  and  the  United  States  and  Denmark 
in  1830  —  ^18.  When  jurisdiction  may  be  inquired  into  —  §19.  Plow  far 
governed  by  municipal  laws  —  ^20.  Character  of  proceedings,  of  proofs, 
etc. —  §  21.  Custody  of  property  —  §  22.  Conduct  of  suit  by  captors  —  g  23. 
Who  may  appear  as  claimants  —  §24.  Duties  of  claimants  —  ^25.  Nature 
and  form  of  decrees. 

§  1.  It  has  been  shown  elsewhere,  that  in  war  on  land,  the 
title  to  personal  and  movable  property  is  considered  as  lost 
to  the  owner  as  soon  as  the  captor  has  acquired  a  firm  pos- 
session, which,  as  a  general  rule,  is  considered  as  taking  place 
after  a  lapse  of  tweiiiy-four  hours ;  but,  that  this  rule  does  not, 
at  least  in  Great  Britain  and  the  United  States,  applj^  to 
maritime  captures,  which  are  held  in  abeyance  till  the  lega- 
lity of  the  capture  is  determined  by  some  court  of  competent 
jurisdiction.     A  different  principle,  however,  is  applied  in 
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case  of  the  recapture  of  property  of  the  continental  nations 
of  Europe,  who  adhere  to  the  old  rule  of  perductio  infra  prae- 
sidia,  or  of  reclamation  ante  occasum  soUs.  Kent,  and  other 
modern  writers  of  authority,  contend  for  the  ahsoluteness  of 
the  rule,  as  one  fully  established  by  usage  and  incorporated 
into  the  code  of  international  jurisprudence,  that,  "the  pro- 
perty is  not  changed  in  favor  of  the  neutral  vendee  or  recap- 
tor,  so  as  to  bar  the  original  owner,  until  a  regular  sentence 
of  condemnation  has  been  pronounced  by  some  court  of  com- 
petent jurisdiction,  belonging  to  the  sovereign  of  the  captor; 
and  the  purchaser  must  be  able  to  show  documentary  evi- 
dence of  that  fact  to  support  his  title."  Such  is  undoubt- 
edly the  practice  of  Great  Britain  and  the  United  States,  but 
with  respect  to  recaptures,  it  is  b}'  no  means  universal,  some 
states  retaining  the  ancient  practice,  and  others  adopting  the 
rule  of  reciprocit3\  But  this  question  will  be  particularly^ 
considered  under  the  head  of  recaptures.  (Kent,  Com.  on  Am.. 
Laiv,  vol.  1,  pp.  101,  102 ;  JBello,  Berecho  LHernacional,  pt.  2, 
cap.  5,  §  4;  Whcatoii,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §§  11,  12; 
Dalloz,  Repertoire,  verb.  Prises  des  Maritimes ;  Wildman,  Int. 
Law,  vol.  2,  pp.  277-280;  PJiUlimore,  On  Int.  Law,  vol.  3, 
§§  407,  et  seq. ;  Grotius,  de  Jur.  Bel.  ac  Pac.,  lib.  3,  cap.  6,  §  3; 
Bynkershoek,  Quaest.  Jur.  Pub.,  lib.  1,  cap.  5;  Valin,  Comm. 
sur  V  Ordonnance,  liv.  3,  tit  9,  §  8 ;  Pistoyc  et  Buvcrdi/,  Bcs  Pri- 
ses, tits.  7,  8.) 

§  2.  The  validity  of  a  maritime  capture  must  be  deter- 
mined by  a  prize  court  of  the  government  of  the  captor,  and 
cannot  be  adjudicated  by  the  court  of  any  other  country. 
The  reason  of  this  rule  is  based  upon  the  responsibility  which 
the  law  of  nations  imposes  upon  the  government  of  the  cap- 
tor in  case  of  unlawful  condemnation  of  the  captured  pro- 
perty. If  the  court  of  any  country  other  than  that  of  the 
captor  were  to  condemn,  the  government  of  the  captor 
could  not  be  held  responsible  to  the  government  whose 
citizen  is  unlawfully  deprived  of  his  property.  Tliis  rule 
necessarily  excludes  the  jurisdiction  of  a  prize  court  of  an 
ally  over  captures  made  by  his  co-belligerent.  The  govern- 
ment of  the  captor  is  held  responsible  to  other  states  for  the 
acts  of  his  own  subjects,  but  not  for  those  of  his  allies.  It 
is,  therefore,  evident  that  the  courts  of  an  ally  cannot  deter- 
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mine  whether  captured  property  shall  be  restored  to  the  ori- 
gmal  owner,  or  whether  the  captor's  government  shall 
assume  the  responsibilit}^  of  its  condemnation.  Mr.  Philli- 
more  asserts,  that  the  question  of  prize  may  be  adjudicated 
in  "the  court  of  the  captor  or  of  his  ally,"  on  the  ground 
that  unarn  constituunt  ciritaicin;  but  none  of  the  authorities  to 
which  he  refers  support  his  position  ;  they  refer  to  the  locality 
of  the  prize  when  condemned,  or  to  the  ^)?rtce  where  the  court 
was  sitting  at  the  time  of  condemnation,  but  not  to  the  ori- 
gin of  the  court  itself;  in  none  of  the  cases  to  which  he  refers 
was  it  held  that  the  court  of  an  ally  may  condemn.  On  the 
contrary,  Chancellor  Kent  says  distincth',  "  The  prize  court 
of  an  ally  cannot  condemn  ;"  and  Mr.  Wheaton  is  equally 
distinct  and  emphatic  :  "Where  the  property  is  carried  into 
the  port  of  an  ally,  there  is  nothing  to  prevent  the  govern- 
ment of  the  country,  although  it  cannot  itself  condemn,  from 
permitting  the  exercise  of  that  linal  act  of  hostility,  etc." 
For  the  same  reason,  the  condemnation  of  a  capture  cannot 
be  pronounced  in  the  prize  court  of  a  neutral ;  for,  as  the  gov- 
ernment of  the  captor  is  answerable  to  other  states  for  such 
condemnation,  it  is  proper  that  it  should  be  made  by  its  ow^n 
courts.  Moreover,  if  the  courts  of  neutral  cou,ntries  were 
allowed  to  determine  such  questions,  their  decisions  would 
inevitably  involve  their  respective  governments  in  hostilities 
wdth  one  or  the  other  of  the  belligerent  parties,  or  with  other 
neutral  states,  the  property  of  whose  citizens  might  be  con- 
demned for  some  violation  of  neutral  duties.  Their  exclu- 
sion rests  not  only  on  the  fact  that  the  exercise  of  this  autho- 
rity would  be  inconsistent  with  the  neutral  character,  but 
also,  on  the  well  established  practice  and  usage  of  nations. 
[Kent,  Com.  on  Am.  Laiv,  vol.  1,  p.  103 ;  Wheaton,  Elem.  Int. 
Law,  pt.  4,  ch.  2,  §§  13,  16 ;  Phillimore,  On  Int.  Law,  vol.  3, 
§§  365,  et  scq. ;  Manning,  Law  of  Naiioiis,  pp.  379-390;  Huhner, 
de  la  Saisie  des  Batiniens,  etc.,  liv.  1,  ch.  11,  §  8 ;  31artens,  Pre- 
cis du  Droit  des  Gens,  liv.  8,  ch.  7,  §  312;  D' Llauterive  and  De 
Ciissg,  Traiies  de  Commerce,  t.  9,  p.  375 ;  Pistoye  et  Duverdy, 
Des  Prises,  tit.  8 ;  The  Flad  Oyen,  1  Rob.  Eep.,  p.  135 ;  The 
Perseverance,  2  Rob.  Rep.,  p.  240;  The  Kierligheit,  3  Rob. 
Rep.,  p.  95 ;  Ilavelock  v.  BocJacood,  8  Durn.  and  East  Rep.,  p. 
268 ;   Donaldson  v.   Tho7ni)so7i,  1  Cowp.  Rep.,  p.  429 ;    The 
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Invincible,  2  Gallis.  Eep.,  p.  28;  1  Wheaton  Eep.,  p.  238; 
Idaissomiaire  v.  Keating,  2  Gallis.  Eep.,  p.  224  ;  The  Finlay 
and  JMlliam,  1  Peters  Eep.,  p.  12 ;  Wheelrighi  v.  Depeyster, 
1  Johns.  Eep.,  p.  471;  Page  y.  Lenox,  15  Johns.  Eep.,  p. 
172  ;  Bdlo,  Derccho  Piter nacioiial,  pt.  2,  cap.  5,  §  4 ;  IPffter, 
Droit  International,  §  172 ;  IPmtcfeuille,  Pes  Nations  Neutres, 
tit.  12,  ch.  2;  Dalloz,  Repertoire,  verb.  Prises  Mar iiimes,  sec.  6; 
Poiiget,  Proii  Maritime,  tome  1,  app.) 

§  3.  There  are  two  apparent  exceptions  to  this  exclusive 
jurisdiction  of  the  prize  courts  of  the  captor's  country  over 
questions  of  prize;  first,  where  the  capture  is  made  within 
the  territory  of  a  neutral  state,  and  second,  where  it  is  made 
by  a  vessel  fitted  out  within  the  territory  of  the  neutral  state. 
In  either  of  these  cases,  the  judicial  tribunals  of  such  neu- 
tral state  have  jurisdiction  to  determine  the  validity  of  cap- 
tures so  made,  and  to  vindicate  its  own  neutrality  by  resto- 
ring the  property  of  its  own  subjects,  or  of  other  states  in 
amity  with  it,  "A  neutral  nation,"  says  the  supreme  court 
of  the  United  States,  ''  which  knows  its  duty,  will  not  inter- 
fere between  belligerents,  so  as  to  obstruct  them  in  the 
exercise  of  their  undoubted  right  to  judge,  through  the 
medium  of  their  own  courts,  of  the  validity  of  every  capture 
made  under  their  respective  commissions,  and  to  decide  on 
every  question  of  prize  law  which  may  arise  in  the  progress 
of  such  discussion.  But  it  is  no  departure  from  this  obliga- 
tion, if,  in  a  case  m  which  a  captured  vessel  be  brought,  or 
voluntarily  comes,  infra  'prasidia,  the  neutral  nation  extends 
its  examination  so  far  as  to  ascertain  whether  a  trespass  has 
been  committed  on  its  own  neutrality  by  the  vessel  which 
has  made  the  capture.  So  long  as  a  nation  does  not  inter- 
fere in  the  w^ar,  but  professes  an  exact  impartiality  toward 
both  parties,  it  is  its  duty,  as  well  as  right,  and  its  safety, 
good  faith  and  honor  demand  of  it,  to  be  vigilant  in  pre- 
venting its  neutrality  from  being  abused,  lor  the  purpose  of 
hostility  against  either  of  them.  *  *  *  jj^^  n^^  perfor- 
mance of  this  duty,  all  the  belligerents  must  be  supposed  to 
have  an  equal  interest;  and  a  disregard,  or  neglect  of  it, 
would  inevitably  expose  a  neutral  nation  to  the  charge  of 
insincerity,  and  to  the  just  dissatisfaction  and  complaints  of 
the  belligerent,  the  property  of  whose  subjects  should  not, 
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under  such  circumstances,  be  restored."  These  are  not,  pro- 
perly considered,  exceptions  to  the  general  rule  of  prize 
jurisdiction,  but  are  cases  where  the  courts  of  a  neutral  state 
are  called  upon  to  interfere  for  the  purpose  of  maintaining 
and  vindicating  its  neutrality.  (Dalloz,  Repertoire,  verb.  Pri- 
ses Maritime,  sec.  6 ;  Plstoye  et  Diwerdy,  Des  Prises,  tit.  8 ; 
Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §  14 ;  The  Estrella, 
4  Wheaton,  Eep.,  p.  298 ;  The  Saniissima  Trinidad,  7  Whea- 
ton Eep.,  p.  284;  L' Invincible,  1  Wheaton  Kep.,  p.  238  ;  La 
Amisiad  de  Rues,  5  Wheaton  Eep.,  p.  385  ;  Brig  Alert  and  Car- 
go V.  Bias  Moran,  9  Cranch.  Eep.,  p.  359  ;  La  Concepcion,  6 
Wheaton  Eep.,  p.  235 ;  Talbot  v.  Jansen,  3  Dallas  Eep.,  p. 
133  ;  Bello,  Derecho  Interna cional,  pt.  2,  cap.  5,  §  4 ;  Hefftcr, 
Droit  International,  §  172  ;  Ilauiefeidlle,  Des  Nations  Neutres, 
tit.  12,  ch.  2.) 

§  4.  Attempts  have  been  made  by  some  states  to  give  to 
their  own  tribunals  prize  jurisdiction  of  all  captured  property 
brought  within  their  territorial  limits.  Such  a  municipal 
regulation  was  made  by  France,  in  1681,  and  its  justice  was 
defended  on  the  ground  of  compensation  for  the  privilege  of 
asylum  granted  to  the  captor  and  his  prizes  in  a  neutral  port. 
"  There  can  be  no  doubt,"  says  Mr.  Wheaton,  ''that  such  a 
condition  may  be  annexed  by  the  neutral  state  to  the  privi- 
lege of  bringing  belligerent  prizes  into  its  ports,  which  it 
may  grant  or  refuse,  at  its  pleasure,  provided  it  be  done 
impartially  to  all  the  belligerent  powers  ;  but  such  a  condi- 
tion is  not  implied  in  a  mere  general  permission  to  enter  the 
neutral  ports.  The  captor  who  avails  himself  of  such  a  per- 
mission, does  not  thereby  lose  the  military  possession  of  the 
captured  property,  which  gives  to  the  prize  courts  of  his  own 
country  exclusive  jurisdiction  to  determine  the  lawfulness  of 
the  capture.  -^  ^  ^  The  claim  of  any  neutral  proprietor, 
even  a  subject  of  the  state  into  whose  ports  the  captured  ves- 
sel or  goods  may  have  been  carried,  must,  in  general,  be 
asserted  in  the  prize  court  of  the  belligerent  country,  which 
alone  has  jurisdiction  of  the  question  of  prize  or  no  prize." 
Wheaton,  Elcm.  Int.  Laio,  pt.  4,  ch.  2,  §  14 ;  Valin,  Comm..  sur 
VOrd.,  liv.  3,  tit.  9;  Lanipredl,  Commerce  des  Neutres,  pt.  1,  § 
14;  pt.  2,  No.  3;  Phillimore,  On  Int.  Law,  vol.  3,  §366; 
Plstoge  et  Duverdg,    Des    Prises,  tit.   8 ;    Manning,    Law  of 
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Nations,  p.  380 ;  Bello,  Derecho  Intemacional,  pt.  2,  cap.  5,  §  4; 
Heffier,  Droit  International,  §  172 ;  Hautefeuille,  Des  Nations 
Neutres,  tit.  12,  ch.  2 ;  Dalloz,  Berpertoire,  verb.  Prises  Mari- 
times,  sec.  6.) 

§  5.  The  rule  has  sometimes  been  varied  by  treaty  stipula- 
tions. Thus,  in  the  treaty  between  the  United  States  and 
the  Republic  of  Columbia  in  1825,  art.  21,  and  between  the 
United  States  and  Chile  in  1832,  art.  21,  it  was  agreed  that 
the  established  courts  for  prize  cases  in  the  country  to  which 
the  prizes  may  be  conducted,  should  alone  take  cognizance 
of  them.  But  it  must  be  observed  that  such  stipulations  can 
bind  only  those  who  make  the  engagements.  The  courts  of 
neutral  states  would  not  be  bound  to  exercise  such  jurisdic- 
tion, nor  could  states  not  parties  to  the  treaty  be  debarred 
from  claiming  the  right  of  trial  by  their  own  prize  courts, 
which  alone,  under  the  general  law  of  nations,  have  jurisdic- 
tion of  prize  causes.  ( U.  S.  Statutes  at  Large,  vol.  8,  pp.  316, 
439 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  104,  note ;  Philli- 
more,  on  Int.  Law,  vol.  3,  §  365 ;  Manning,  Law  of  Nations, 
p.  388 ;  Bello,  Derecho  International,  pt.  2,  cap.  5,  §  4.) 

§  6.  There  is  evidently  a  wide  distinction  between  the  ordi- 
nary municipal  tribunals  of  the  state,  proceeding  under  the 
municipal  laws  as  their  rule  of  decision,  and  prize  tribunals 
appointed  by  its  authority,  and  professing  to  administer  the  law 
of  nations  to  foreigners  as  well  as  subjects.  "  The  ordinary 
municipal  tribunals,"  says  Wheaton,  "  acquire  jurisdiction 
over  the  person  or  property  of  a  foreigner,  either  expressed 
by  his  voluntarily  bringing  the  suit,  or  implied  by  the  fact  of 
his  bringing  his  person  or  property  within  the  territory.  But 
when  courts  of  prize  exercise  their  jurisdiction  over  vessels 
captured  at  sea,  the  property  of  forereigners  is  brought  by 
force  within  the  territory  of  the  state  by  which  those  tribu- 
nals are  constituted.  By  natural  law,  the  tribunals  of  the 
captor's  country  are  no  more  the  rightful  exclusive  judges  of 
captures  in  war,  made  on  the  high  seas  from  under  the  neu- 
tral flag,  than  are  the  tribunals  of  the  neutral  country.  The 
equality  of  nations  would,  on  principle,  seem  to  forbid  the 
exercise  of  a  jurisdiction  thus  acquired  by  force  and  violence, 
and  administered  by  tribunals  which  cannot  be  impartial 
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between  the  litigating  parties,  because  created  by  the  sover- 
eign of  the  one  to  judge  the  other.  Such,  however,  is  the 
actual  constitution  of  the  tribunals  in  which,  by  the  positive 
international  law,  is  vested  the  exclusive  jurisdiction  of  prizes 
taken  in  war."  From  this  evident  and  wide  distinction 
between  ordinary  cases  of  litigation,  under  municipal  law, 
and  the  condemnation  of  maritime  captures,  under  the 
law  of  nations,  there  has  resulted  the  rule  that  no  court  can 
have  prize  jurisdiction  unless  it  be  expressly  made  a  prize 
tribunal  by  the  authority  of  the  State  to  which  it  belongs. 
But,  the  organization  of  the  court,  and  the  manner  of  exer- 
cising this  jurisdiction,  must  depend  upon  the  constitution 
and  local  laws  of  each  state,  and  are  different  in  diiferent 
countries.  [Kent,  Com.,  on  Am,  Laiv,  p.  103;  Wheaton, 
Eleyn.  Int.  Law,  pt.  4,  ch.  2,  §  13 ;  Jecker  et  al.  v.  Mont- 
gomery, 13  Howard  Rep.,  p.  515 ;  Phillimore,  on  Int.  Law, 
vol.  3,  §§  437,  et  seq.;  Lindo  v.  Bodney,  Doug.  Rep.,  pp.  613- 
616 ;  Hautefeidlle,  Les  Nations  JSfeutres,  tit.  2,  ch.  2,  sec.  2 ; 
Dalloz,  Repertoire,  verb.  Prises  Maritimes,  sec.  6 ;  Pistoye  et 
Luverdy,  Les  Prises,  tit.  8 ;  Llphinstone  v.  Ledreeehund, 
Knapp  Rep.,  pp.  360,  361.) 

§  7.  The  English  court  of  admiralty  is  divided  into  two 
distinct  tribunals,  one  of  which  is  called  the  instance  court, 
and  the  other  the  prize  court  -/  the  former  having  generally 
all  the  jurisdiction  of  the  admiralty,  except  in  prize  cases, 
and  the  latter,  acting  under  a  special  commission,  distinct 
from  the  usual  commission  given  to  judges  of  the  admiralty, 
to  enable  the  judge,  in  time  of  war,  to  assume  the  jurisdic- 
tion of  prizes.  "The  manner  of  proceeding,"  says  Lord 
Mansfield,  "  is  totally  different.  The  whole  system  of  liti- 
gation and  jurisprudence  in  the  prize  court  is  peculiar  to 
itself;  it  is  no  more  like  the  court  of  admiralty  than  it  is  to 
any  other  court  in  Westminster  Hall."  ''  The  courts  of 
Westminster  Hall  never  have  attempted  to  take  cogni- 
zance of  the  question,  prize  or  no  prize  ;  not  from  the  locality 
of  being  done  at  sea,  as  I  have  said,  but  from  their  incom- 
petence to  embrace  the  whole  of  the  subject."  [Keyit,  Com. 
on  Am.  Law,  vol.  1,  pp.  353,  354  ;  Brown,  Civil  and  Adm. 
Law,  chs.  4,  5 ;  Lindo  v.  Bodney,  Doug.  Rep.,  pp.  613,  616  ; 
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Ex  parte  Lynch^  1  Maddock  Rep.,  p.  15;  Phillimore,  on  Int. 
Law,  vol.  3,  §  439.) 

§  8.  The  constitution  of  the  United  States  extends  the  judi- 
cial power,  "  to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion." Under  the  general  head  of  admiralty  jurisdiction,  are 
included  all  captures  and  questions  of  prize,  arising  ;wre  belliy 
as  well  as  acts,  torts  and  inquiries  strictly  of  civil  cognizance, 
independent  of  belligerent  operations  and  contracts,  claims 
and  services,  purely  maritime,  and  rights  and  duties  apper- 
taining to  commerce  and  navigation.  Prize  jurisdiction, 
therefore,  as  a  branch  of  admiralty,  belongs  to  the  federal 
courts.  "  It  is  obvious  upon  the  slightest  consideration," 
says  Story,  "  that  cognizance  of  all  questions  of  prize,  made 
under  the  authority  of  the  United  States,  ought  to  belong 
exclusively  to  the  national  courts.  How,  otherwise,  can  the 
legality  of  the  captures  be  satisfactorily  ascertained,  or  deli- 
berately vindicated?  It  seems  not  only  a  natural,  but  a 
necessary  appendage  to  the  power  of  war,  and  negociation 
with  foreign  nations.  It  would  otherwise  follow,  that  the 
peace  of  the  whole  nation  might  be  put  at  hazard  at  any 
time,  by  the  misconduct  of  one  of  its  members."  The  dis- 
trict courts  of  the  United  States,  as  courts  of  admiralty,  are 
prize  courts  as  well  as  instance  courts.  Their  jprize  jurisdic- 
tion, however,  was  originally  much  questioned,  on  the  ground 
that  it  was  not  an  ordinary  inherent  branch  of  admiralty 
jurisdiction,  but  an  extraordinary  power,  requiring,  as  in 
England,  a  special  commission  on  the  breaking  out  of  war, 
to  call  it  into  action.  This  question  in  1794,  came  up  directly 
to  the  supreme  court  of  the  United  States,  and  it  was  decided 
by  the  unanimous  opinion  of  the  judges,  "that  every  district 
court  of  the  United  States,  possesses  all  the  powers  of  a  court 
of  admiralty,  whether  considered  as  an  instance  or  a  'prize 
court."  This  decision  was  reaffirmed  in  other  cases,  and  the 
jurisdiction  claimed,  was  expressly  sanctioned  by  the  prize 
act  of  June  26th,  1812.  The  district  courts  of  the  United 
States  are  therefore  prize  courts  of  admiralty,  possessing  all 
the  powers  incident  to  their  character  as  such  under  the  law 
of  nations.  {Conkling,  Treatise,  etc.,  p.  135;  Glass,  et  al.  v. 
The  Sloop  Betsey,  etal,  3  Dallas.  Rep.,  p.  6;  Kent.  Com.  on  Am. 
Law,  vol.  1,  p.  355;  Story,  On  the  Constitution,  b.  2,  ch.  38, 
§866.) 
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§  9.  It  has  also  been  decided  by  the  supreme  court,  that 
neither  the  President  of  the  United  States,  nor  any  officer 
acting  under  his  authority,  can  give  prize  jurisdiction  to 
courts  not  deriving  their  authority  from  the  constitution  or 
laws  of  the  United  States.  The  alcalde  of  Monterey,  a  port 
of  Mexico,  in  the  possession  and  military  occupation  of  the 
United  States,  as  conquered  territory,  was  appointed  by  the 
governor  of  California  as  a  judge  of  admiralty  with  prize 
jurisdiction,  and  the  appointment  was  ratified  by  the  presi- 
dent, on  the  ground  that  prize  crews  could  not  be  spared  from 
the  squadron  to  bring  captured  vessels  into  a  port  of  the 
United  States.  The  supreme  court  held  that  such  a  court 
could  not  decide  upon  the  rights  of  the  United  States,  or  of 
individuals,  in  prize  cases,  nor  administer  the  laws  of  nations; 
that  its  sentence  of  condemnation  was  a  mere  nullity,  and 
could  have  no  effect  upon  the  rights  of  any  party.  ( Whea- 
ton,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §  13,  note  a;  Jecker,  etal.  v- 
Montgomery,  13  Howard  Eep.,  p.  498.) 

§  10.  Having  shown  that  the  prize  court  of  the  captor's 
country  has  exclusive  jurisdiction  of  the  question  of  prize  or 
no  prize,  and  that  no  mere  municipal  court  can  exercise  such 
jurisdiction,  unless  it  is  especially  conferred  by  the  constitu- 
tion or  local  laws  of  the  state  to  which  it  belongs  ;  we  now 
come  to  the  inquiry  where  such  court  may  sit  or  exercise  its 
authority.  We  have  already  seen  that  the  prize  court  of  an 
ally  cannot  condemn ;  but  may  not  the  prize  court  of  the  cap- 
tor sit  in  the  territory  of  an  ally?  The  objections  made  to 
the  jurisdiction  of  an  ally's  court,  do  not  apply  to  a  court 
belonging  to  the  country  of  the  captor  sitting  in  an  ally's 
territory.  Hence,  Chancellor  Kent  says,  that  such  court,  so 
sitting,  may  lawfully  condemn.  It  has  also  been  held  by 
the  English  courts,  that  a  prize  carried  into  a  state  in  alliance 
with  the  captors,  and  at  war  with  the  country  to  which  the 
captured  vessel  belongs,  may  be  legally  condemned  there  by 
a  consul  belonging  to  the  nation  of  the  captors,  or  in  to  the 
country  of  the  captors.  It  was  at  one  time  supposed,  that  the 
authority  of  the  Flad  Oyen,  was  against  the  legality  of  such  a 
condemnation,  but  Sir  William  Scott,  subsequently  pointed 
out  and  explained  the  distinction.  {Abbot,  On  Shipping, 
Amer.  Ed.  1846,  p.  33;  Phillimore,  On  Int.  Law,  vol.  3,  §§  365, 
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et  seq. ;  Wheaton,  JElem.  Int.  Law,  pt.  4,  ch.  2,  §  13 ;  Kent, 
Com.  on  Am.  Laiv,  vol.  6,  p.  103 ;  The  Flad  Oyen,  1  Rob. 
Rep.,  p.  135;  The  Christopher,  2  Rob.  Rep.,  p.  209 ;  The  Har- 
mony, 2  Rob.  Rep.,  p.  210,  note  ;  The  Adelaide,  2  Rob.  Rep., 
p.  210,  note;  The  Betsey  Kruger,  2  Rob.  Rep.,  p.  210,  note; 
Oddy  V.  Bovill,  2  East.  Rep.,  p.  473 ;  Wheelwright  v.  De'peyster, 
1  Johns.  Rep.,  p.  471 ;  Hautefeuille,  Des  Nations  Neutres,  tit.  12, 
ch.  2 ;  Pistoye  et  Duverdy.  Des  Prises  tit.  8 ;  Dalloz,  Repertoire, 
verb.  Prises  Maritimes,  sec.  6.) 

§  11.  But  a  prize  court  of  the  captors  cannot  sit  in  a  neu- 
tral territory,  nor  can  its  authority  be  delegated  to  any  tribu- 
nal sitting  in  neutral  territory.  The  reason  of  this  rule  is 
obvious.  I^eutral  ports  are  not  intended  to  be  auxilliary  to 
the  operations  of  the  belligerents,  and  it  is  not  only  impro- 
per but  dangerous  to  make  them  the  theatre  of  hostile  pro- 
ceedings. A  sentence  of  condemnation  by  a  belligerent 
prize  court  in  a  neutral  port  is,  therefore,  considered  insuf- 
ficient to  transfer  the  ownership  of  vessels  or  goods  captured 
in  war,  and  carried  into  such  port  for  adjudication.  This 
question  was  first  decided  by  the  supreme  court  of  the  United 
States  in  1794,  and  in  1799  it  was  reexamined  and  discussed 
at  much  length  by  Sir  William  Scott,  who  decided  that  an 
enemy's  prize  court  in  neutral  territory,  could  not  lawfully 
condemn.  [Kent,  Com.  on  Am.  Law,  vol.  1,  p.  103;  Glass  et 
al,  V.  The  Sloop  Betsey,  etal.,  3  Dallas  Rep.,  p.  6;  The  Flad 
Oyen,  1  Rob.  Rep.,  p.  136;  The  Ilenrick  and  Maria,  4  Rob. 
Rep.,  p.  45;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §13; 
Hautefeuille,  Des  Nations  Neutres,  tit.  12,  ch.  2.) 

§12.  The  objections  made  to  the  establishment  of  a  prize 
court  in  neutral  territory  would  not  apply  to  conquered  terri- 
tory in  the  possession  and  military  occupation  of  the  captors. 
Such  territory  is  de  facto  within  the  jurisdiction  of  the  con- 
queror, and  a  condemnation  regularly  made  by  a  prize  court 
legally  established  in  such  conquered  territory  would  not  be 
set  aside  for  that  reason  alone.  The  legality  of  the  court  may, 
however,  be  a  question  of  some  difficulty,  and  must  be  deter- 
mined by  the  constitution  and  local  laws  of  the  captor's  coun- 
try. It  will,  hereafter,  be  shown  that,  in  this  respect,  the 
laws  of  diflerent  countries  are  very  difi:erent ;  that  the  laws 
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of  Great  Britain  instantly  extend  over  conquered  territory ; 
but,  that  territory  in  the  military  occupation  of  the  United 
States  is  not  a  part  of  the  federal  union ;  that  when  the  con- 
quest is  confirmed,  the  inhabitants  of  such  territory  become 
entitled  to  the  rights,  privileges,  and  immunities  guaranteed 
by  the  constitution,  but  that  the  action  of  congress  is  requi- 
site to  extend  the  general  laws  of  the  United  States  over  ter- 
ritory, even  after  cession  or  confirmation  of  conquest.  It  has 
already  been  shown  that  neither  the  executive  nor  military 
authorities  of  the  United  States  have  power  to  establish  prize 
courts  in  conquered  territory  to  administer  the  law  of  nations. 
But,  it  is  different  with  Great  Britain ;  for,  as  the  limits  of 
the  empire  are  extended,  ijpso  facto,  by  the  conquest,  and  as 
the  conquered  territory  becomes  instantly  a  dominion  of  the 
crown,  the  king,  who  issues  prize  commissions  of  his  own 
authority,  may  erect  courts  there  for  the  exercise  of  such 
jurisdiction.  In  speaking  of  the  island  of  Heligoland,  which 
had  been  taken  possession  of  by  British  forces,  but  had  not 
been  confirmed  to  Great  Britain  by  a  treaty  of  peace.  Sir 
William  Scott  remarked:  "It  might  have  erected  a  court 
there,  for  the  exercise  of  admiralty  jurisdiction  ;  and,  if  it  did 
not,  I  presume  it  refrained  from  so  doing  because  it  was  not 
thought  that  the  public  convenience  required  it.  The  enemy 
certainly  had  no  right  to  say  that  a  court  of  that  kind  should 
not  be  there  erected.  {Jecker,  et  al.  v.  Montgomery,  13  How- 
ard Rep.,  p.  515;  Cross,  et  al.  v.  Harrison,  16  Howard  Rep., 
p.  165;   The  Flotina,  1  Dod.  Rep.,  p.  452.) 

§  13.  The  ordinary  prize  jurisdiction  of  the  admiralty 
extends  to  all  captures  in  war  made  on  the  high  seas;  to 
captures  made  in  foreign  ports  and  harbors ;  to  captures 
made  on  land  by  naval  forces  ;  to  surrenders  made  to  naval 
forces  alone,  or  acting  conjointly  with  laud  forces  ;  to  captures 
made  in  rivers,  creeks,  ports  and  harbors  of  the  captor's  own 
country  in  time  of  war,  and  to  seizures,  reprisals  and  embar- 
goes, in  anticipation  of  war.  It  also  extends  to  all  ransom 
bills  upon  captures ;  to  money  received  as  a  ransom,  or  com- 
mutation on  a  capitulation  to  naval  forces,  alone  or  jointly 
with  land  forces ;  in  fine,  to  all  uses  of  maritime  capture 
arising  Jwre^e^Zz,  and  to  all  matters  incidental  thereto.  Prize 
courts  also  have  exclusive  jurisdiction  and  an  enlarged  dis- 
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cretion,  as  to  allowance  of  freight,  damages,  expenses  and 
costs,  and  as  to  all  torts,  personal  injuries,  ill-treatments,  and 
abnse  of  power,  connected  with  maritime  captures  dejure  belli, 
and  thej  frequently  award  large  and  liberal  damages  in  such 
cases.  This  rule  rests  upon  the  ground  that  where  the  prize 
court  has  the  sole  and  exclusive  jurisdiction  of  the  original 
matter,  it  ought  also  to  have  such  jurisdiction  of  all  its  con- 
sequences, and  of  every  thing  necessarily  incidental  thereto. 
It  is,  therefore^  held  in  England  that  the  courts  of  common 
law  can  have  no  jurisdiction  at  all  of  such  incidental  ques- 
tions, and  this  doctrine  has  been  re-affirmed  by  the  courts  of 
the  United  States.  Indeed,  so  far  as  questions  have  been 
decided  by  the  federal  courts  of  the  United  States,  they  have 
claimed  and  exercised  a  jurisdiction  equally  as  ample  and 
extensive  as  the  prize  courts  of  Great  Britain.  All  cases  of 
recapture  are  held  to  be  cases  of  prize,  and  are  to  be  pro- 
ceeded with  as  such.  It  is  understood  in  England  that  the 
admiralty,  merely  by  its  own  inherent  powers,  never  exercise 
jurisdiction  of  captures,  or  seizures  as  prize,  made  on  shore 
without  the  cooperation  of  naval  forces.  Such  were  the 
views  of  Lord  Mansfield,  and  his  opinion  on  this  point  was 
adopted  by  Sir  William  Scott.  As  before  remarked,  we 
know  of  no  decision  by  the  courts  of  the  United  States  bear- 
ing directly  upon  the  question ;  in  the  case  of  The  Emulous, 
although  the  court  gave  no  opinion  as  to  the  right  of  the 
admiralty  to  take  cognizance  of  mere  captures  made  on  the 
land,  exclusively  by  land  forces,  yet  it  was  declared  to  be 
very  clear,  that  its  jurisdiction  was  not  confined  to  captures 
at  sea.  But  prize  courts  do  not,  in  general,  take  jurisdiction 
of  questions  of  mere  booi^.  If,  however,  the  jurisdiction  of  a 
prize  court  has  once  attached,  that  is,  if  the  capture  be  such 
as  to  bring  it  within  the  jurisdiction  of  the  admiralty,  the 
process  of  the  prize  court  will  follow  the  goods  on  shore,  and 
its  jurisdiction  still  continues,  not  only  over  the  capture,  but 
also  over  all  questions  incident  to  it.  So,  also,  if  the  prize 
should  be  unwarrantably  carried  into  a  foreign  port  and 
there  given  up  by  the  captors  on  security.  In  this  respect 
the  prize  court  holds  a  firmer  jurisdiction  than  the  instance 
court;  for,  in  cases  of  wreck  and  derelict,  if  the  goods  are 
once  on  shore  or  landed,  the  cognisance  of  the  common  law 
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attaches.  {Kent,  Com.,  on  Am.  Law,  vol.  1,  p.  35,  §  358 ;  The 
Peacock,  4  Rob.  Eep.,  p.  185;  The  Two  Friends,  1  Eob.  Eep., 
pp.  237,  238 ;  The  Emulous,  1  Gallis.  Rep.,  p.  563 ;  Phillimore, 
On  Int.  Law,  vol.  3,  §§  126,  et  seq.;  Mphinstonev.  Bedreechund, 
Knapp  Rep.,  p.  316.) 

§  14.  The  next  question  for  consideration,  is  the  locality  of 
the  captured  property.  If  it  be  carried  into  a  port  of  the 
captor's  country,  there  can  be  no  doubt  respecting  the  juris- 
diction of  the  prize  court  of  the  same  country.  But  what 
particular  tribunal  of  that  country  shall  exercise  the  prize 
jurisdiction  of  a  particular  case,  will  depend,  of  course,  upon 
the  local  laws  under  which  such  tribunals  are  organized,  and 
their  respective  jurisdictions  are  assigned  and  limited.  This 
is  entirely  a  question  of  local  law.  So,  also,  if  the  captured 
property  is  carried  into  a  port  of  the  captor's  co-belligerent, 
it  may  be  adjudicated  by  a  properly  constituted  prize  tribu- 
nal of  the  captor's  country ;  for,  although  the  government  of 
an  ally  cannot  itself  condemn,  there  is  nothing  to  prevent  it 
from  permitting  the  exercise  of  that  final  act  of  hostility  on 
the  part  of  its  co-belligerent,  the  condemnation  of  property 
captured  in  a  common  war.  "  There  is  a  common  interest," 
says  Wheaton,  "between  the  two  governments,  and  both  may 
be  presumed  to  authorize  any  measures  conducing  to  give 
effect  to  their  arms,  and  to  consider  each  other^  porta  as 
mutually  subservient.  Such  an  adjudication  is,  therefore? 
sufficient  in  regard  to  property  taken  in  the  course  of  the 
operations  of  a  common  war."  It  was  at  one  time  supposed 
that  a  prize  court,  though  sitting  in  the  country  of  its  own 
sovereign,  or  of  his  ally,  had  no  jurisdiction  over  prizes  lying 
in  a  neutral  port.  Sir  William  Scott  admitted  that,  on  prin- 
ciple, the  exercise  of  such  jurisdiction  was  irregular,  as  the 
court  wanted  that  possession  which  was  deemed  essential  in 
a  proceeding  in  rem;  but  he  considered  that  the  English 
admiralty  had  gone  too  far  in  its  practice,  to  be  recalled  to 
the  original  principle.  Sir  William  Glrant,  in  delivering  the 
judgment  of  the  court  of  appeals,  in  the  same  case,  expressed 
the  same  opinion,  and  the  English  rule  is  now  considered  as 
definitively  settled.  The  supreme  court  of  the  United  States 
has  followed  the  English  rule,  and  has  held  valid  the  con- 
demnations, by  a  belligerent  court,  of  prizes  carried  into  a 
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neutral  port  and  remaining  there,  the  practice  being  justi- 
fiable on  the  ground  of  convenience  to  belligerents,  as  well  as 
neutrals ;  and  though  the  prize  was,  in  fact,  within  neutral 
territory,  it  was  still  to  be  deemed  under  the  control,  or  sub 
potesiate,  of  the  captor,  whose  possession  is  considered  as  that 
of  his  sovereign.  It  may,  also,  be  remarked,  that  the  rule 
thus  established  by  the  highest  courts  of  England  and  the 
United  States,  is  sanctioned  by  the  practice  of  France,  Spain, 
and  Holland.  But  several  French  publicists  deny  its  legality. 
For  the  same  reason  that  a  prize  court  of  the  captor  may 
condemn  captured  property  while  in  a  neutral  port,  it  may 
condemn  such  property  situate  in  any  foreign  port,  which  is 
in  the  military  possession  of  the  captor.  ^'  As  a  general  rule," 
says  Chief  Justice  Taney,  delivering  the  opinion  of  the 
supreme  court,  "  it  is  the  duty  of  the  captor  to  bring  it  within 
the  jurisdiction  of  the  prize  court  of  the  nation  to  which  it 
belongs,  and  to  institute  proceedings  to  have  it  condemned. 
This  is  required  by  the  act  of  congress,  in  cases  of  capture  by 
ships  of  war  of  the  United  States ;  and  this  act  merely  enforces 
the  performance  of  a  duty  imposed  upon  the  captor  by  the 
law  of  nations,  which,  in  all  civilized  countries,  secures  to 
the  captured  a  trial  in  a  court  of  competent  jurisdiction, 
before  he  can  be  finally  deprived  of  his  property.  But  there 
are  cases  where,  from  existing  circumstances,  the  captor  may 
be  excused  from  the  performance  of  this  duty,  and  may  sell, 
or  otherwise  dispose  of,  the  property,  before  condemnation. 
And  where  the  commander  of  a  national  ship  cannot,  with- 
out weakening  inconveniently  the  force  under  his  command, 
spare  a  sufBicient  prize  crew  to  man  the  captured  vessel,  or 
where  the  orders  of  his  government  prohibit  him  from  doing 
so,  he  may  lawfully  sell  or  otherwise  dispose  of  the  captured 
property  in  a  foreign  country,  and  may  afterwards  proceed  to 
adjudication  in  a  court  of  the  United  States."  (Bpikershoek 
Quaest.  Jilt.  Fub.,  lib.  1,  cap.  5 ;  Wheaton,  Hist.  Law  of  Nations 
p.  321 ;  Manning^  Law  of  Nations,  p.  882 ;  Kent,  Com.  on  Am 
Law,  vol.  1,  pp.  103,  358  ;  Wheaton,  Mem.  Int.  Law,  pt.  4,  ch 
2,  §  13  ;  Jecker,  et  al,  v.  Montgomery,  13  Howard  Eep.,  p.  516 
The  Peacock,  4  Rob.  Rep.,  p.  185 ;  Hudson  v.  Guestier,  4  Cranch 
Rep.,  p.  298 ;  Williams,  et  al,  v.  Armoyd,  1  Cranch.  Rep.,  p 
523  ;   The  Arabella  and  Madeira,  2  Gallis.  Rep.,  p.  368 ;  The 
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Henric  and  Maria,  6  Rob.  Eep.,  p.  138,  note ;  The  Falcon,  6 
Roh.  Rep.,  p.  198 ;  La  Lame  Cecile,  6  Rob.  Rep.,  p.  257 ; 
HauiefeuiUe,  Des  Nations  Neuires,  tit.  12,  cb.  2 ;  Azuni,  Droit 
Maritime,  tome  2,  cb.  4,  art.  3,  §  8 ;  Galiani,  De  Boveri,  pt.  1, 
c.  9,  §  8 ;  Masse,  Droit  Commercial,  liv.  2,  tit.  1,  cb.  2 ;  Fis- 
toye  et  Duverdy,  Des  Prises,  tit.  8 ;  Dalloz,  Bepertoire,  verb. 
Prises  Maritimes;  Phillimore,  On  Lit,  Law,  vol.  3,  §§  361, 375.) 

§  15.  Tbe  sentence  of  a  competent  prize  court  of  tbe  captor's 
country,  is  conclusive  upon  tbe  question  of  property  in  tbe 
captured  tbing ;  it  forecloses  all  controversy  respecting  tbe 
validity  of  tbe  capture,  as  between  tbe  claimants  and  tbe 
captors  of  tbose  claiming  under  tbem,  and  terminates  all 
ordinary  judicial  inquiry  upon  tbe  subject  matter.  Tbe 
captors  cannot  be  beld  responsible  in  tbe  court  of  any  otber 
country,  nor  can  tbe  question  of  tbe  ownersbip  of  tbe  captured 
property  be  made  a  matter  of  judicial  investigation  wben 
once  decided  by  a  competent  prize  court.  A  contrary  rule^ 
allowing  tbe  prize  courts  of  one  country  to  review  and  reverse 
tbe  decisions  of  tbe  prize  courts  of  an  otber  country,  would 
lead  to  great  irregularities  and  endless  disputes  and  litigation. 
Tbe  competency  of  tbe  court  and  its  jurisdiction  may,  bow- 
ever,  as  will  be  sbown  bereafter,  be  made  tbe  subject  of  judi- 
cial inquiry.  (Dalloz,  Repertoire,  verb.  Prises  Maritimes,  sec.  7; 
Wheaton,  Elem.  Int.  Law,  pt.  4,  cb.  2,  §  16;  Butherforth,  Insti- 
tutes, b.  2,  cb.  9,  §  19;  Phillimore,  Int.  Law,  vol.  3,  §§  368,  369; 
The  Cosmopolite,  3  Rob.  Rep.,  p.  334 ;  Pello,  Derecho  Interna- 
cional,  pt.  2,  cap.  5,  §  4.) 

§  16.  "  Wbere  tbe  responsibility  of  tbe  captor  ceases,"  says 
Mr.  "Wbeaton,  "  tbat  of  tbe  state  begins.  It  is  responsible  to 
otber  states  for  tbe  acts  of  tbe  captors  under  its  commission, 
tbe  moment  tbese  acts  are  confirmed  by  tbe  definitive  sen- 
tence of  tbe  tribunals  wbicb  it  bas  appointed  to  determine 
tbe  validity  of  captures  in  war."  Tbe  sentence  of  tbe  judge 
is  conclusive  against  tbe  subjects  of  tbe  state,  but  it  cannot 
bave  tbe  same  controlling  efiiciency  toward  tbe  subjects  of  a 
foreign  state.  It  prevents  any  furtber  judicial  inquiry  into 
tbe  subject  matter,  but  it  does  not  prevent  tbe  foreign  state 
from  demanding  indemnity  for  tbe  property  of  its  subjects 
wbicb  may  bave  been  unlawfully  condemned  by  tbe  prize 
court  of  anotber  nation.     "  Tbe  institution  of  tbese  tribunals, 
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BO  far  from  exempting,  or  being  intended  to  exempt,  the 
sovereign  of  the  belligerent  nations  from  responsibility  for 
the  acts  of  his  commissioned  cruisers,  is  designed  to  ascertain 
and  ±ix  that  responsibility.  Those  cruisers  are  responsible 
only  to  the  sovereigns  whose  commissions  they  bear.  So 
long  as  seizures  are  regularly  made  upon  apparent  grounds 
of  just  suspicion,  and  followed  by  prompt  adjudication  in 
the  usual  mode,  and  until  the  acts  of  the  captors  are  con- 
firmed by  the  sovereign  in  the  sentences  of  the  tribunals 
appointed  by  him  to  adjudicate  in  matters  of  prize,  the  neu- 
tral has  no  ground  of  complaint,  and  what  he  suffers  is  the 
inevitable  result  of  the  belligerent  right  of  capture.  But  the 
moment  of  the  decision  of  the  tribunal  of  the  last  resort  has 
been  pronounced,  (supposing  it  not  to  be  warranted  by  the 
facts  of  the  case,  and  by  the  law  of  nations  applied  to  those 
facts,)  and  justice  has  been  thus  finally  denied,  the  capture 
and  the  condemnation  become  the  acts  of  the  state,  for  which 
the  sovereign  is  responsible  to  the  government  of  the  claim- 
ant." l!^ot  only  may  a  state  demand  indemnity  for  the  pro- 
perty of  its  citizens  unlawfully  condemned  by  a  foreign  prize 
court,  but,  if  refused,  it  may  resort  to  reprisals  or  even  to 
war.  The  right  of  redress  in  this  case  rests  upon  the  same 
grounds  as  the  right  of  redress  for  injuries  received,  and  a 
denial  of  justice  persisted  in.  This  principle  is  supported 
by  the  authority  of  publicists,  and  by  historical  examples. 
If  justice  is  not  done  to  the  other  claimants  by  the  prize 
courts  of  the  captors,  says  Eutherforth,  "  they  may  apply  to 
their  own  state  for  a  remedy ;  which  may,  consistently  with 
the  law  of  nations,  give  them  a  remedy,  either  by  solemn 
war  or  reprisals.  In  order  to  determine  when  their  right  to 
apply  to  their  own  state  begins,  we  must  inquire  when  the 
exclusive  right  of  the  other  state  to  judge  in  this  controversy 
ends.  As  this  exclusive  right  is  nothing  else  but  the  right 
of  the  state,  to  which  the  captor  belongs,  to  examine  into  the 
conduct  of  its  members  before  it  becomes  answerable  for 
what  they  have  done,  such  exclusive  right  cannot  end  until 
their  conduct  has  been  thoroughly  examined.  Natural 
equity  will  not  allow  that  the  state  should  be  answerable  for 
their  acts,  until  those  acts  are  examined  by  all  the  ways 
which  the   state  has  appointed  for  this  purpose.     Since, 
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therefore,  it  is  usual  in  maritime  countries  to  establish  not 
only  inferior  courts  of  marine,  but  likewise  superior  courts 
of  review,  to  w^hich  the  parties  may  appeal,  if  they  think 
themselves  aggrieved  by  the  inferior  courts;  the  subjects  of 
a  neutral  state  can  have  no  right  to  apply  to  their  own  state 
for  a  remedy  against  an  erroneous  sentence  of  an  inferior 
court,  till  they  have  appealed  to  the  superior  court,  or  to  the 
several  superior  courts,  if  there  are  more  courts  of  this  sort 
than  one,  and  till  the  sentence  has  been  confirmed  in  all  of 
them.  For  these  courts  are  so  many  means  appointed  by 
the  state,  to  which  the  captors  belong,  to  examine  into  their 
conduct ;  and,  till  their  conduct  has  been  examined  by  all 
these  means,  the  state's  exclusive  right  of  judging  continues. 
After  the  sentence  of  the  inferior  courts  has  been  thus  con- 
firmed, the  foreign  claimants  may  apply  to  their  own  state 
for  a  remedy,  if  they  think  themselves  aggrieved ;  but,  the 
law  of  nations  will  not  entitle  them  to  a  remedy,  unless 
they  have  been  actually  aggrieved.  When  the  matter  has 
been  carried  thus  far,  the  two  states  become  the  parties  to 
the  controversy."  {Manning^  Law  of  Nations,  p.  383;  Whea- 
ton,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §  16;  RutJierforih,  Institutes, 
b.  2,  ch.  9,  §  19;  Grotius,  De  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  2, 
§  5;  Bynkershock,  Quaest.  Jur.  Pub.,  lib.  1,  cap.  24;  Vatiel, 
Droit  des  Gens,  liv.  2,  ch.  18,  §  350;  Bello,  Lerecho  Inter- 
national, pt.  2,  cap.  5,  §  4 ;  Dalloz,  Repertoire,  verb.  Prises 
Maritimes,  sec.  6.) 

§  17.  In  1753  the  King  of  Prussia  undertook  to  set  up 
within  his  (5wn  dominions  a  commission  to  re-examine  the 
sentences  pronounced  against  his  subjects  in  the  British  prize 
courts  ;  this  was  deemed  an  innovation  upon  the  settled 
usage  of  nations.  But,  although  the  British  government 
asserted  the  proceedings  of  their  prize  tribunals  to  be  the 
only  legitimate  mode  of  determining  the  validity  of  captures 
made  in  war,  it  did  not  consider  these  proceedings  as  exclu- 
ding the  demand  of  Prussia  for  redress  upon  the  government 
itself.  The  king  even  resorted  to  reprisals,  by  stopping  the 
interest  upon  a  loan  due  to  British  subjects,  and  secured  by 
hypothecation  upon  the  revenues  of  Silecia,  until  he  actually 
obtained  from  the  British  government  an  indemnity  for  the 
Prussian  vessels  unjustly  captured  and  condemned.    So,  also 
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under  the  treaty  of  1794,  between  the  Cnited  States  and 
Great  Britain,  a  mixed  commission  was  appointed  to  deter- 
mine the  claim  of  American  citizens,  arising  from  the  cap- 
ture of  their  property  by  British  cruisers  during  the  existing 
war  with  France,  and  a  full  and  satisfactory  indemnity  was 
awarded,  in  many  cases  where  there  had  been  a  final  con- 
demnation by  courts  of  prize.  Again,  in  the  negociation 
between  the  Danish  and  American  governments  respecting 
the  captures  of  American  vessels  by  the  cruisers  of  .Denmark 
during  the  war  between  that  power  and  England,  it  Was 
admitted  that,  although  the  jurisdiction  of  the  tribunals  of 
the  capturing  nation  was  exclusive  and  complete,  and  had 
the  effect  of  closing  forever  all  private  controversy  between 
the  captors  and  the  captured,  still,  the  American  government 
might  demand  indemnity  for  unlawful  condemnations.  "  The 
demand  which  the  United  States  made  upon  the  Danish 
government  was  not  for  a  judicial  reversal  of  the  sentences 
pronounced  by  its  tribunals,  but  for  the  indemnity  to  which 
the  American  citizens  were  entitled,  in  consequence  of  the 
denial  of  justice  by  the  tribunal  in  the  last  resort,  and  of  the 
responsibility  thus  incurred  by  the  Danish  government  for 
the  acts  of  its  cruisers  and  tribunal.  The  Danish  govern- 
ment was,  of  course,  free  to  adopt  any  measures  it  might 
think  proper  to  satisfy  itself  of  the  injustice  of  those  sen- 
tences, one  of  the  most  natural  of  which  would  be  a  reex- 
amination and  discussion  of  the  cases  complained  of,  con- 
ducted by  an  impartial  tribunal,  under  the  sanction  of  the 
two  governments,  not  for  the  purpose  of  disturbing  the  ques- 
tion of  title  to  the  specific  property  which  had  been  irrevo- 
cably condemned,  or  of  reviving  the  controversy  between 
the  individual  captors  and  claimants,  which  had  been  forever 
terminated,  but  for  the  purpose  of  determining  between  gov- 
ernment and  government  whether  injustice  had  been  done 
by  the  tribunals  of  one  power  against  the  citizens  of  the 
other,  and  of  determining  what  indemnity  ought  to  be 
granted  to  the  latter."  There  are  many  other  instances 
where  arrangements  of  this  kind  have  been  made  between 
states,  for  determining  and  settling  claims  which  arise  from 
the  unjust  condemnation  of  prize  tribunals.  ( Wheaton,  Mem. 
Int.  Law,  pt.  4,  ch.  2,  §  16 ;  Butherforih,  Insiiiuies,  b.  2,  ch.  9, 
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%  19 ;  Groiius,  de  Jiir.  Bel.  ac  Pac,  lib.  1,  cap.  24 ;  Vailel, 
Droit  des  Gens,,  liv.  2,  ch.  T,  §  84 ;  ch.  18,  §  350  ;  Wheaion, 
Hist.  Law  of  Nations,  pp.  206—217 ;  Martens,  Nauveau 
Recueil,  tome  8,  p.  350 ;  Cong.  Doc,  H.  R.  Ex.  Doc.  1831-2, 
No.  249,  pp.  24-30  ;  Manning,  Law  of  Nations,  p.  383.) 

§  18.  We  have  already  stated  the  general  principle  that 
the  sentence  of  a  prize  court,  of  competent  jurisdiction,  in 
rem,  is  conclusive  upon  the  title  to  the  property  condemned. 
It  may  be  added,  that  the  general  presumption  is,  that  the 
jurisdiction  exercised  by  a  foreign  tribunal,  is  lawful.  But 
that  presumption  may  be  overturned  by  competent  evidence. 
Where  a  claim  is  set  up  under  a  sentence  of  condemnation  of 
a  foreign  court,  every  court  has  a  right  to  examine  into  the 
jurisdiction  of  such  foreign  court,  so  far,  at  least,  as  to  ascer- 
tain its  competency,  in  international  law,  to  pronounce  the 
adjudication.  Whenever  the  jurisdiction  cannot,  consist- 
ently with  the  law  of  nations,  be  exercised,  the  sentence  will 
be  disregarded.  If,  therefore,  a  vessel  be  condemned  under 
circumstances  which  show  that  the  court  could,  under  the 
rules  of  international  law,  have  no  jurisdiction,  such  sentence 
will  be  regarded  as  a  nullity.  For  instance,  a  condemnation 
of  a  prize,  by  the  consul  of  the  belligerent,  in  a  neutral 
country,  is  deemed  invalid,  because  such  a  jurisdiction  can- 
not be  exercised  consistently  with  the  law  of  nations.  More- 
over, the  jurisdiction  may  be  inquired  into,  not  only  with 
respect  to  the  subject  matter,  but  also  with  respect  to  the 
authority  from  which  it  has  emanated  ;  and  if  the  jurisdic- 
tion be  unauthorized  from  either  cause,  it  is  a  decisive  objec- 
tion to  the  sentence.  [Phillips,  On  Insurance,  vol.  2,  pp.  680. 
et  seq. ;  Abbot,  On  Shipping,  6th  Am.  ed.,  p.  31,  note ;  Arm- 
royd  V.  Williams,  2  Wash.  Eep.,  p.  608 ;  7  Cranch.  Rep.,  p. 
423;  Glass,  et  al.  v.  The  Betsey,  3  Dallas  Rep.,  p.  6;  Wheel- 
wright V.  Dcpeyster,  1  Johns.  Rep.,  p.  471 ;  Cherrot  v.  Fous- 
sat,  3  Binn.  Rep.,  p.  220  ;  Snell  v.  Foussat,  1  Wash.  Rep.,  p. 
271 ;  Bradstreet  v.  Nep.  Ins.  Co.,  3  Sumner  Rep.,  p.  600 ; 
Francis  v.  Ocean  Ins.  Co.,  6  Cowen  Rep.,  p.  404 ;  Cuculler  v. 
Lou.  Ins.  Co.,  5  Martin  ^.  S.,  p.  464 ;  Ocean  Ins.  Co.  v.  Fran- 
cis, 2  Wend.  Rep.,  p.  Q^ ;  Heffter,  Droit  International,  §  172.) 

§  19.  We  have  already  pointed  out  the  distinction  between 
prize  courts  and  municipal  tribunals,  with  respect  to  their 


CK  XXXL— Prize  Courts,  767 

constitntion  and  character.  The  same  distinction  exists  with 
respect  to  the  laws  which  they  administer.  Prize  courts  are 
in  no  way  bound  to  regard  local  ordinances  and  municipal 
regulations,  unless  they  are  sanctioned  by  the  law  of  nations. 
Indeed,  if  such  ordinances  and  regulations  are  in  contraven- 
tion of  the  established  rules  of  international  jurisprudence, 
prize  courts  must  either  violate  their  duty,  or  entirely  disre- 
gard them.  They  are  not  binding  on  the  prize  courts,  even 
of  the  country  by  which  they  are  issued.  The  stipulations  of 
treaties,  however,  are  obligatory  upon  the  nations  which 
have  entered  into  them,  and  prize  courts  must  observe  them 
in  adjudicating  between  subjects  or  citizens  of  the  contract- 
ing parties.  The  language  of  Sir  William  Scott,  in  deliver- 
ing the  judgment  of  the  court  in  the  case  of  The  Maria,  is 
peculiarly  just  and  appropriate.  "  In  forming  my  judgment, 
I  trust  it  has  not  escaped  my  anxious  recollection  for  one 
moment,  what  it  is  that  the  duty  of  my  station  calls  from 
me;  namely,  to  consider  myself  as  stationed  here,  not  to 
deliver  occasional  and  shifting  opinions,  to  serve  present  pur- 
poses of  particular  national  interest,  but  to  administer,  with 
indifference,  that  justice  which  the  law  of  nations  holds  out, 
without  distinction,  to  independent  states,  some  happening 
to  be  neutral,  and  some  to  be  belligerent.  The  seat  of  judi- 
cial authority  is,  indeed,  locally  here,  in  the  belligerent  coun- 
try, according  to  the  known  law  and  practice  of  nations ;  but 
the  law  itself  has  no  locality/.  It  is  the  duty  of  the  person 
who  sits  here,  to  determine  this  question  exactly  as  he  would 
determine  the  same  question,  if  sitting  at  Stockholm ;  to 
assert  no  pretensions  on  the  part  of  Great  Britain,  which  he 
would  not  allow  to  Sweden  in  the  same  circumstances ;  and 
to  impose  no  duties  on  Sweden,  as  a  neutral  country,  which 
he  would  not  admit  to  belong  to  Great  Britain,  in  the  same 
character.  If,  therefore,  I  mistake  the  law  in  this  matter,  I 
mistake  that  which  I  consider,  and  which  I  mean  should 
be  considered,  as  universal  law  upon  the  question."  In 
speaking  of  the  right  of  a  prize  court  to  adjudicate  upon  mar- 
itime captures,  Rutherforth  remarks :  "  The  right  which  it 
exercises,  is  not  civil  jurisdiction;  and  the  civil  law,  which 
is  peculiar  to  its  own  territory,  is  not  the  law  by  which  it 
ought  to  proceed.     JN'either  the  place  where  the  controversy 
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arose,  nor  the  parties  who  are  concerned  in  it,  are  subject  to 
this  law.  The  only  law  by  which  this  controversy  can  be 
determined,  is  the  law  of  nature,  applied  to  the  collective 
bodies  of  civil  societies,  that  is,  the  law  of  nations ;  unless, 
indeed,  there  have  been  any  particular  treaties  made  between 
the  two  states,  to  which  the  captors  and  the  other  claimants 
belong,  mutually  binding  them  to  depart  from  such  rights  as 
the  law  of  nations  would  otherwise  have  supported.  Where 
such  treaties  have  been  made,  they  are  a  law  to  the  two 
states,  as  far  as  they  extend,  and  to  all  the  members  of  them 
in  their  intercourse  with  one  another.  The  state,  therefore, 
to  which  the  captors  belong,  in  determining  what  might  or 
what  might  not  be  lawfully  taken,  is  to  judge  by  these  par- 
ticular treaties,  and  by  the  law  of  nations  taken  together." 
[Mahly^  Droit  des  Gens,  tome  2,  pp.  350,  351 ;  Phillimore,  On 
Int.  Law,  vol.  3,  §§  434,  et  seq. ;  Wheaton,  Hist.  Laiv  of 
Nations,  p.  171 ;  Luer,  On  Insurance,  vol.  1,  p.  445  ;  Wheaton, 
Elem.  Int.  Law,  pt.  4,  ch.  2,  §  15  ;  Butherforth,  Institutes,  b.  2, 
ch.  6,  §  19 ;  The  Maria,  1  Rob.  Rep.,  p.  340 ;  The  Siiipe, 
Edw.  Rep.,  p.  381 ;  The  Recovery,  6  Rob.  Rep.,  p.  348 ;  Heff- 
ter,  Droit  International,  §  173.) 

§20.  "No  proceedings,"  says  Mr.  Justice  Story,  ''can  be 
more  unlike  than  those  in  the  courts  of  common  law  and  in 
admiralty.  In  prize  courts,  in  an  especial  manner,  the  alle- 
gations, the  proofs,  and  the  proceedings,  are,  in  general, 
modeled  upon  the  civil  law,  with  such  additions  and  altera- 
tions as  the  practice  of  nations  and  the  rights  of  belligerents 
and  neutrals  unavoidably  impose."  The  parties  in  a  prize 
case  are,  therefore,  not  limited  in  their  recovery,  secundum 
allegata  et  probata,  as  in  the  case  of  a  declaration  at  common 
law;  but  the  court  having  jurisdiction  over  the  property, 
exerts  its  authority  over  all  the  incidents,  and  will  shape  its 
decree  as  the  circumstances  of  the  case  may  require.  After 
the  first  hearing  of  the  cause,  orders  are  made  for  further 
proof,  not  only  in  the  court  below,  but  also  in  the  appellate 
court.  Not  only  the  proceedings,  but  also  the  rules  of  evi- 
dence, are,  in  many  respects,  different  from  those  of  courts 
of  common  law ;  and  prize  courts  not  only  decide  upon  the 
claims  of  the  captors,  but  also  upon  their  conduct  in  making 
the  capture,  and  subsequently,  and  not  unfrequently  declare 
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a  forfeiture  of  their  rights,  with  vindictive  damages.  We 
subjoin  a  digest  of  some  of  the  decisions  of  the  supreme 
court  of  the  United  States  on  proceedings  in  prize  cases,  and 
the  duties  and  liabilities  of  captors.  In  prize  causes,  the 
evidence  to  acquit  or  condemn,  must  come,  in  the  first 
instance,  from  the  papers  and  crew  of  the  captured  ship.  It 
is  the  duty  of  the  captors  to  bring  the  ships'  papers  into  the 
registry  of  the  district  court,  verify  them  on  oath,  and  to 
have  the  examinations  of  the  principal  officers  and  seamen 
of  the  captured  ship  taken  on  the  standing  interrogatories, 
and  not  viva  voce.  It  is  exclusively  upon  these  papers  and 
examinations  that  the  cause  is  to  be  heard  in  the  first  instance. 
If,  from  this  evidence,  the  property  clearly  appears  to  be  hos- 
tile or  neutral,  condemnation  or  restitution  immediately  fol- 
lows. If  the  property  appears  to  be  doubtful,  or  the  case 
suspicious,  further  proof  may  be  granted  according  to  the 
rules  which  govern  the  legal  discretion  of  the  court,  if  the 
claimant  has  not  forfeited  his  right  to  it  by  a  breach  of  good 
faith.  The  supreme  court  hears  the  cause,  in  the  first 
instance,  upon  the  evidence  transmitted  from  the  circuit 
court,  and  decides  upon  that,  whether  it  is  proper  to  allow 
further  proof.  If  the  court  below  has  denied  an  order  for 
further  proof,  when  it  ought  to  have  been  granted,  or  has 
allowed  it,  when  it  ought  to  have  been  denied,  and  the  objec- 
tion was  made  by  the  party,  and  appears  on  the  record,  the 
appellate  court  can  administer  the  proper  relief.  Where  the 
national  character  does  not  distinctly  appear,  or  where  the 
question  of  proprietary  interest  is  left  in  doubt,  further  proof 
is  usually  ordered.  If  the  parties  have  had  the  benefit  of 
plenary  proof  in  the  court  below,  an  order  for  further  proof 
is  not  allowed  by  the  appellate  court,  except  under  very  spe- 
cial circumstances.  If  there  is  reason  to  believe  that  the 
applicant  has  suppressed  important  documentary  evidence, 
or  that  the  parties  have  been  guilty  of  gross  fraud,  or  miscon- 
duct, or  illegality,  further  proof  is  not  allowed.  Further 
proof  by  the  claimant,  inconsistent  with  that  already  in  the 
case,  is  refused.  Where  an  order  for  further  proof  is  made, 
and  a  party  neglects  to  comply  with  it,  courts  of  prize  are  in 
the  habit  of  considering  such  negligence  as  fatal  to  his  claim. 
The  concealment  or  spoliation  of  papers  by  an  enemy-master 
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carrying  a  cargo  cliiefly  hostile,  does  not  thereby  preclude  a 
neutral  claimant,  to  whom  no  fraud  is  imputable,  from  fur- 
ther proof.  The  circumstance  of  goods  being  found  on  board 
an  enemy's  ship,  raises,  in  general,  a  legal  presumption  that 
they  are  enemy's  property,  and  the  onus  probandi  of  a  neutral 
interest  rests  on  the  claimant.  Afl3.davits,  to  be  used  as  a 
farther  proof,  must  be  taken  under  a  commission.  Depostions 
taken  on  further  proof,  in  one  prize  cause,  cannot  be  invoked 
into  another.  Where  the  affidavits  produced  as  further  proof 
are  positive,  but  their  credibility  impaired  by  the  non-produc- 
tion of  letters  mentioned  therein,  a  second  order  for  further 
proof  will  be  allowed  in  the  appellate  court.  ( The  Dos  Her- 
manos,  2  Wheaton  Rep.,  p.  76  ;  The  Pizarro,  2  Wheaton  Rep., 
p.  227 ;  The  Amiable  Isabella,  6  Wheaton  Rep.,  p.  1 ;  The 
London  Packet,  2  Wheaton  Rep.,  p.  371 ;  Schooner  Adeline  and 
cargo,  9  Cranch.  Rep.,  p.  244;  The  Venus,  5  Wheaton  Rep., 
p.  127  ;  The  Atalania,  5  Wheaton  Rep.,  p.  433 ;  The  Foriuna, 
3  Wheaton  Rep.,  p.  236 ;  The  Euphrates,  8  Cranch.  Rep.,  p. 
385 ;  The  Experiment,  4  Wheaton  Rep.,  p.  84.) 

§  21.  A  vessel  libelled  as  prize,  is  in  the  custody  of  law, 
and  under  the  control  of  the  court.  The  prizo  court  in 
which  proceedings  were  instituted,  has  power  to  order  a  sale, 
even  after  an  appeal ;  and  although  such  sale,  after  an 
appeal,  is  irregular,  this  irregularity  will  not  render  the  cap- 
tors liable  to  pay  the  amount  of  the  sales,  which  did  not 
come  into  their  hands,  but  were  under  the  control  of  the 
court.  A  sale  made  before  condemnation,  by  one  acting 
under  the  possession  of  the  captor,  does  xiot  divert  the  prize 
court  of  its  jurisdiction  to  decide  the  question  of  prize,  and 
the  subsequent  condemnation,  relates  back  to  the  capture, 
affirms  its  legality,  and  establishes  the  title  of  the  purchaser. 
In  the  United  States  a  warrant  immediately  goes  to  the 
marshal  to  take  possession  of  the  property,  and  he  is  bound 
to  keep  it  in  salvd  et  arctd  cusiodid;  and  if  any  loss  happen  by 
his  negligence,  he  is  responsible  for  it  to  the  court.  In 
England,  it  formerly  actually  remained  in  the  custody  of  the 
court,  and  does  so  now  in  contemplation  of  law,  although  the 
admiralty,  merely  for  convenience,  allow  the  captors  to 
retain  the  possession  in  England,  but  as  the  agents  of  the 
court,  and  not  in  the  right  of  property.     And  the  court  still 


Ch,XXXI.—Pri^  CmrU.  771 

retains  its  custody,  notwithstanding  an  unlivery  and  deposit 
in  public  warehouses.  {PhilUmorey  On  Int.  Law,  vol.  3, 
§§  442-444;  Smart  v.  Walff,  3  Durn.  and  East.  Eep.,  pp.  323, 
329 ;  The  Herkimer,  Stewart  Eep.,  p.  128 ;  The  Maria,  4  Rob. 
Eep.,  p.  348  ;  The  Rendsherg,  6  Eob.  Eep.,  pp,  142,  174;  The 
Concord,  9  Cranch.  Eep.,  p.  387;  The  Nereide,  1  Wheat.  Eep., 
p.  171 ;  The  Hoop,  4  Eob.  Eep.,  p.  145  ;  Bello,  Derecho  Inter- 
nacional,  pt.  2,  cap.  5,  §  5.) 

§  22.  As  has  already  been  remarked,  it  is  the  duty  of  the 
captors  to  send  their  prize  into  a  convenient  part  of  their  own 
country,  and  to  immediately  bring  the  case  before  the  proper 
court  for  abjudication.  If  they  fail  to  do  this,  the  claimant 
may  apply  to  the  court  for  a  monition  to  the  captors  to  pro- 
ceed forthwith  for  adjudication,  and  if  they  neglect  to  do  so 
after  service  and  return  of  such  monition,  the  court  will,  if 
a  proper  case  be  laid  before  it,  proceed  to  award  not  only- 
restitution,  but  also  damages  and  costs.  Even  if  the  captors 
agree  to  a  restitution,  if  they  have  unreasonably  delayed  to 
make  it,  demurrage  will  be  allowed  against  them.  The  libel 
filed  by  the  captors  is  usually  in  very  general  terms,  setting 
forth  the  facts  of  the  capture,  and  alleging  the  captured  pro- 
perty to  be  a  subject  of  prize  rights ;  but  the  captors  are  not 
required  at  the  commencement  of  the  suit  to  allege  the 
particular  grounds  upon  which  they  base  their  claim  to  a 
condemnation.  But  the  court  may,  in  its  discretion,  after- 
wards order  special  pleadings.  In  case  of  joint  captures,  the 
libel  is  filed  by  the  actual  seizors,  and  those  claiming  the 
benefit  of  joint  capture  afterwards  file  their  claim,  giving 
bonds  to  the  required  amount  for  costs.  On  the  filing  of  the 
libel,  the  usual  practice  is  to  issue  a  monition,  citing  all 
persons  who  are  interested  to  appear  by  a  given  day,  and 
show  cause  why  the  specified  property  should  not  be  con- 
demned as  prize,  etc.  (Bello,  Derecho  Iniernacional,  pt.  2, 
cap.  5,  §  5;  Wildman,  Int.  Law,  vol.  2,  p.  378;  Phillimore, 
On  Int.  Law,  vol.  3,  §  470,  et  seq. ;  The  Betsey,  1  Eob.  Eep., 
p.  93 ;  The  Mentor,  1  Eob.  Eep.,  p.  181 ;  The  Huldah,  3  Eob. 
Eep..  p.  239  ;  The  Der  Mohr,  3  Eob.  Eep.,  p.  129 ;  The 
George,  3  Eob.  Eep.,  p.  212  ;  The  William,  4  Eob.  Eep.,  p.  215 ; 
The  Susanna,  6  Eob.  Eep.,  p.  48 ;  The  Adeline,  9  Cranch. 
Eep.,  p.  244 ;  The  Foriuna,  1  Dod.  Eep.,  p.  81 ;  The  Conqueror, 
2  Eob.  Eep.,  p.  303 ;  Prize  Act,  17  Vic.  C.  18,  §  47.) 
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§  23.  As  a  general  rule,  the  subject  of  the  enemy  cannot' 
appear  as  a  claimant,  for  he  has  no  persona  siandiin  the  court. 
But  if  the  captured  vessel  was  sailing  under  a  cartel,  or  flag 
of  truce,  and  was  captured  by  mistake  or  under  circumstan- 
ces of  suspicion,  it  is  considered  to  form  an  exception  to  this 
rule,  and  the  enemy  master  is  allowed  to  appear  and  claim 
restitution.  A  party  to  be  entitled  to  assert  a  claim  in  a 
prize  court,  must  be  the  general  owner  of  the  property ;  a 
person  who  has  a  mere  lien  on  the  property  for  a  debt, 
whether  liquidated  or  unliquidated,  is  not  entitled  to  assert 
his  claim ;  nor  can  the  mortgagee  assert  any  claim,  where 
the  mortgagor  has  been  left  in  possession.  An  appearance 
by  a  proctor  for  the  claimants,  duly  entered,  cures  all  defects 
of  process,  such  as  the  want  of  monition  or  of  due  notice. 
And,  even  assuming,  that  one  partner  has  no  authority  to 
appoint  a  proctor  for  all  the  parties,  yet  a  general  appearance 
for  all  by  a  proctor  is  good  and  legally  binding.  A  claim 
must  be  made  by  the  parties  interested,  if  present,  or,  in 
their  absence,  by  the  master  of  the  ship,  or  some  agent  of 
the  owners.  A  mere  stranger  will  not  be  permitted  to  inter- 
pose a  claim  merely  to  speculate  on  the  chances  of  an  acquit- 
tal. (Phillimore,  On  Int.  Laiv,  vol.  3,  §§  461-466  ;  The  Falcon, 
6  Kob.  Eep.,  p.  199 ;  The  Daifjie,  3  Rob.  Rep.,  p.  143 ;  The 
Mary,  5  Rob.  Rep.,  p.  199 ;  The  Eenrom,  2  Rob.  Rep.,  p.  1 ; 
The  Tobago,  5  Rob.  Rep.,  p.  218 ;  The  Frances,  8  Cranch. 
Rep.,  pp.  355,  418 ;  The  Marianna,  6  Rob.  Rep.,  p.  24 ;  Balch 
V.  Barrel,  Bees  Rep.,  p.  74:  Penhallow  v.  Doane,  2  Dallas  Rep., 
p.  54;   Hills  v.  Ross,  3  Dallas  Rep.,  p.  231.) 

§  24.  A  claimant  who  wishes  to  procure  the  restitution  of 
any  property  captured  as  prize,  must,  after  the  libel  is  filed, 
and  at  or  before  the  return  of  the  monition  thereon,  or  within 
the  time  assigned  by  the  court,  enter  his  claim  for  such  pro- 
perty, accompanied  with  an  affidavit,  stating  briefly  the  facts- 
respecting  the  claim  and  its  verity.  If  the  parties  themselves 
are  not  within  the  jurisdiction  of  the  court,  or  at  a  very  great 
distance,  the  claim  may  be  sworn  to  by  an  agent.  Before 
the  claim,  duly  sworn  to,  is  put  in,  the  claimants  are  not,  as . 
a  general  rule,  permitted  to  examine  the  ship's  papers,  as 
this  might  lead  to  great  abuses,  but  sometimes,  on  special 
application,  the  court  will  permit  so  many  of  the  papers  to  be 
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examined  as  it  may  deem  proper,  in  order  to  enable  the 
claimant  to  set  forth  the  particular  grounds  of  his  claim. 
The  pleadings  both  on  the  part  of  the  captors  and  claimants, 
are  of  a  very  simple  character,  formed  upon  the  rules  and 
practice  of  the  Roman  law.  Both  the  libel  and  claim  are  of 
a  general  character,  special  allegations  of  particular  circum- 
stances not  being  usually  made.  With  respect  to  the  recep- 
tion of  evidence,  courts  allow  every  relaxation  of  technical 
rules  which  are  permitted  to  prevail  in  the  country  in  which 
it  is  taken.  As  a  general  rule  no  claim  is  admitted  which 
stands  in  entire  opposition  to  the  ship's  papers  and  to  the 
preparatory  examinations.  I^or  can  any  person  be  permitted 
to  claim  in  a  prize  where  the  transaction  in  which  he  is 
engaged  is  in  violation  of  the  municipal  law  of  his  own  coun- 
try, or  of  that  where  the  court  is  sitting.  Claimants  must 
give  bonds  for  costs  and  expenses  to  the  amount  required  by 
statute  or  the  rules  of  the  court.  {Phillimore,  On  Int.  Law, 
vol.  1,  §§  466-470 ;  The  Port  Mary,  3  Rob.  Rep.,  p.  233 ;  The 
Vrouw  Anna  Catharina,  5  Rob.  Rep.,  pp.  15-19 ;  La  Flora,  6 
Rob.  Rep.,  p.  1;  TheWalshingham  Packet,  2  Rob.  Rep.,  p.  77  ; 
The  Eutnisco,  4  Rob.  Rep.,  p.  262 ;  The  Cornelis  and  Maria, 
5  Rob.  Rep.,  p.  23;  The  Abby,  5  Rob.  Rep.,  p.  251;  The 
Recovery,  6  Rep.  Rep.,  p.  341;  The  Peacock,  4  Rob.  Rep., 
p.  185  ;   The  Arabella  and  Madeira,  2  Gallis.  Rep.,  p.  368.) 

§  25.  When  a  sentence  is  pronounced  either  of  acquittal 
or  condemnation,  it  is  generally,  in  the  English  prize  court, 
by  an  interlocutory  decree,  but  in  the  United  States  it  is  the 
more  common  practice,  to  reserve  a  decree  until  a  final  deci- 
sion of  all  the  questions  before  the  court.  Decrees  of  acquit- 
tal, may  be  either  with  or  without  damages  and  costs,  or  on 
condition  of  paying  costs  and  expenses.  If  the  specific  pro- 
perty remains  in  the  custody  of  the  court  and  restitution  is 
decreed,  it  is  directed  to  be  delivered  to  the  claimant ;  but  if 
disposed  of,  the  proceeds  are  so  delivered.  In  case  of  con- 
demnation in  favor  of  a  privateer,  it  is  usual  in  England,  to 
deliver  a  decree,  with  a  proper  commission  to  the  master  of 
the  privateer  to  make  sale  of  the  prize  and  return  an  account 
to  the  court ;  but  in  the  United  States  all  sales  before  and 
after  condemnation,  are  made  by  the  marshal,  who  returns 
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the  funds  to  the  court  to  be  distributed  by  its  order.  (Phil- 
limore,  On  Int.  Laic,  vol.  3,  §§  493-497 ;  Marriotfs  Forms,  pp. 
194,  196  ;  Benedict,  Admiralty,  §§  558,  559  ;  The  Lively,  1  Gal- 
lis.  Kep.,  p.  315 ;  The  Rendsherg,  6  Rob.  Rep.,  p.  142 ;  The 
Fortuna,  4  Rob.  Rep.,  p.  278  ;  The  Verms,  4  Rob.  Rep.,  p. 
235 ;   U.  S,  Statutes  at  Large,  vol.  2,  pp.  792,  793.) 
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CHAPTER    XXXII. 


RIGHTS    OF    MILITARY    OCCUPATION. 


CONTENTS. 

I  1.  Military  occupation  and  complete  conquest  distinguished  —  ^2.  When  rights 
of  military  occupation  begin  —  ^3.  Submission  sufficient —  ^  4.  Effect  upon 
political  laws — ^5.  Upon  municipal  laws  —  g  6.  Punishment  of  crimes  in 
such  territory  —  ^  7.  Laws  of  England  instantly  extend  over  conquered  ter- 
ritory—  §8.  Territory  so  occupied  no  part  of  the  American  Union,  but  a 
part  of  the  United  States  with  respect  to  other  countries  —  §  9.  Effect  of 
this  distinction  —  ^  10.  American  decisions  —  ^  11,  Powers  of  the  President 
respecting  such  revenues  —  ^  12.  Change  of  ownership  of  private  property 
during  military  occupation  —  ^  13.  Laws  relating  to  such  transfers  —  §  14- 
Allegiance  of  inhabitants  of  occupied  territory —  g  15.  Lawful  resistance  and 
insurrection  —  ^16.  Implied  obligation  of  the  conquered — ^17.  Of  the 
conqueror —  ^  18.  Right  of  revolution  —  ^  19.  Right  of  insurrection  in  war 
—  §20.  Punishing  military  insurrections  —  §21.  Historical  examples  — 
§  22.  Alienations  of  territory  occupied  by  an  enemy — §  23.  Alienations  made 
in  anticipation  of  conquest —  §  24.  Private  grants  so  made  —  §  25.  Transfer 
of  territory  to  neutrals  —  g  26.  Effect  of  military  occupation  on  incorporeal 
rights — §27.  Debts  due  to  the  government  of  the  territory  occupied  — 
^  28.  If  former  government  be  restored  —  §  29.  Examples  from  ancient  his- 
tory —  §  30.  Examples  from  modern  history. 

§  1.  The  term  conquest,  as  it  is  ordinarily  used,  is  applicable 
to  conquered  territory  the  moment  it  is  taken  from  the  enemy ; 
but,  in  its  more  limited  and  technical  meaning,  it  includes 
only  the  real  property  to  which  the  conqueror  has  acquired  a 
complete  title.     Until  the  ownership  of  such  property  so  taken 
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is  confirmed  or  made  complete,  it  is  held  by  the  right  of 
military  occupation^  {oecupatio  bellica,)  which,  by  the  usage  of 
nations  and  the  laws  of  war,  differs  from,  and  falls  far  short 
of,  the  right  of  complete  conquest,  {dehelatio  ultima  victoria,) 
These  will  form  the  subjects  of  the  next  two  chapters.  The 
right  of  one  belligerent  to  occupy  and  govern  the  territory 
of  the  enemy  while  in  its  military  possession,  is  one  of  the 
incidents  of  war,  and  flows  directly  from  the  right  to  conquer. 
"We,  therefore,  do  not  look  to  the  constitution,  or  political 
institutions  of  the  conqueror,  for  authority  to  establish  a 
government  for  the  territory  of  the  enemy  in  his  possession, 
during  its  military  occupation,  nor  for  the  rules  by  which 
the  powers  of  such  government  are  regulated  and  limited. 
Such  authority,  and  such  rules,  are  derived  directly  from  the 
laws  of  war,  as  established  by  the  usage  of  the  world,  aud 
confirmed  by  the  writings  of  publicists,  and  the  decisions  of 
courts  —  in  fine,  from  the  law  of  nations.  But,  when  the 
conquest  is  made  complete,  in  whatsoever  mode,  the  right  to 
govern  the  acquired  territory  follows  as  the  inevitable  con- 
sequence of  the  right  of  acquisition,  and  the  character,  form, 
and  powers  of  the  government  established  over  such  con- 
quered territory,  are  determined  by  the  constitution  and  laws 
of  the  state  which  acquires  it,  or  with  which  it  is  incorporated. 
The  government  established  over  an  enemy's  territory  during 
its  military  occupation,  may  exercise  all  the  powers  given  by 
the  laws  of  war  to  the  conqueror  over  the  conquered,  and  is 
subject  to  all  the  restrictions  which  that  code  imposes.  It  is 
of  little  consequence  whether  such  government  be  called  a 
military  or  a  civil  government;  its  character  is  the  same,  and 
the  source  of  its  authority  the  same :  in  either  case,  it  is  a 
government  imposed  by  the  laws  of  war,  and  so  far  as  it 
concerns  the  inhabitants  of  such  territory,  or  the  rest  of  the 
world,  those  laws  alone  determine  the  legality,  or  illegality 
of  its  acts.  But  the  conquering  state  may,  of  its  own  will, 
whether  expressed  in  its  constitution,  or  in  its  laws,  impose 
restrictions  additional  to  those  established  b}^  the  usage  of 
nations,  conferring  upon  the  inhabitants  of  the  territory  so 
occupied  privileges  and  rights  to  which  they  are  not  strictly 
entitled  by  the  laws  of  war;  and,  if  such  government  of 
military  occupation  violate  these  additional  restrictions  so 
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imposed,  it  is  accountable  to  the  power  wliicli  established  it, 
but  uot  to  the  rest  of  the  world.  (Coccejus,  De  Jure  Victoriae, 
passim  ;  Heftcr,  Droit  International,  §§  131,  186  ;  Flemming  ei 
al.  V.  Fage,  9  Howard  Eep.,  p.  603;  Cross  et  al.  v.  Harrisony 
16  Howard  Eep.,  p.  164;  Marcy  to  Kearny,  June  11th,  1847, 
Ex.  Doc.  No.  17,  31st  Cong.  1st  sess.  H.  E. ;  Kamptz,  Lit- 
ter atur  des  Volk.,  §  307 ;  Isambert,  Ann.  Pol.  et  Dips.,  Int.,  p. 
115;  Cushing,  Opinions  U.  S.  Atfys  Genl,  vol.  8,  p.  365; 
Gardner,  Institutes,  p.  208 ;  Puffendorf,  de  Jure  Nat.  et  Gent.., 
lib.  8,  cap.  6,  §§  17,  27 ;  Yattel,  Droit  des  Gens,  liv.  3,  eh. 
13,  §  197.) 

§  2.  We  will  here  consider  the  question,  when  do  the  rights 
of  militar}^  occupation  begin,  or  how  are  we  to  ^li  the  date  of 
a  conquest  ?  Bouvier  defines  a  conquest  to  be,  "the  acquisi- 
tion of  the  sovereignty  of  a  country  hy  force  of  arms,  exercised 
by  an  independent  power,  which  reduces  the  vanquished  to 
the  submission  of  its  empire."  It  follows,  then,  that  the  rights 
of  militar}^  occupation  extend  over  the  enemy's  territory  only 
so  far  as  the  inhabitants  are  vanquished  or  reduced  to  sub- 
mission to  the  rule  of  the  conqueror.  Thus,  if  a  fort,  town, 
city,  harbor,  island,  province,  or  particular  section  of  country 
belonging  to  one  belligerent,  is  forced  to  submit  to  the  arms 
of  the  other,  such  place  or  territory  instantly  becomes  a  con- 
quest, and  is  subject  to  the  laws  which  the  conqueror  may 
impose  on  it ;  although  he  has  not  yet  acquired  the  plenum 
domiyiium  et  utile,  he  has  the  temporary  right  of  possession  and 
government.  As  this  temporary  title  derives  its  validity 
entirely  from  the  force  of  arms  on  the  one  side,  and  submis- 
sion to  such  force  on  the  other,  it  necessarily  follows  that  it 
extends  no  further,  and  continues  no  longer,  than  such  sub- 
jugation and  submission  extend  and  continue.  Thus,  if  one 
belligerent  take  possession  of  a  port,  or  town,  or  province  of 
the  other,  he  cannot,  therefore,  pretend  to  extend  his  govern ; 
ment  and  laws  over  places  or  provinces  which  he  has  not  yet 
reduced  to  submission,  or,  by  reason  of  a  particular  posses- 
sion, to  claim  a  general  control  and  authority.  By  occupying 
a  port  of  an  enemy's  coast,  we  have  a  right,  so  long  as  w^e 
retain  its  possession,  to  exclude  neutral  vessels  from  such 
port,  or  admit  them  on  such  terms  as  to  us  may  seem  fit  and 
proper;  but  we  cannot  exclude  neutral  vessels,  or  impose  our 
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regulations  upon  neutral  commerce  in  ports  of  the  enemy 
which  are  not  in  our  possession.  To  extend  the  rights  of 
military  occupation,  or  the  limits  of  conquest,  hy  mere  inten- 
tion, implication  or  proclamation,  would  be  establishing  a 
fwper  conquest^  infinitely  more  objectionable  in  its  character 
and  effects  than  a  jpaper  blockade.  "  The  rule  is,"  says  Wild- 
man,  "  that  the  whole  is  possessed  by  the  occupation  of  a 
part,  if  an  intention  to  appropriate  the  whole  accompany  such 
occupation,  and  all  others  he  excluded  Jrom  occupying  the  residue. 
Otherwise,  possession  of  real  property  would  be  impossible, 
as  it  does  not  admit  of  manual  apprehension  or  corporal 
incumbency  in  all  its  parts.  Two  persons  cannot  have  seve- 
ral possessions  of  the  same  thing  at  the  same  time ;  such 
possession  of  one  excludes  the  possession  of  another.  Hence, 
if  one  be  in  possession,  and  another  enter  upon  part  which  is 
not  in  the  actual  possession  of  the  first,  by  such  entry  he 
gains  possession  of  no  more  than  he  actually  occupies.  The 
constructive  occupation  of  the  owner  is  defeated  by  actual 
occupation,  so  far  as  it  extends.  Thus  it  is  said  by  Celsus, 
if  an  enemy  enter  a  territory  by  force  of  arms,  it  is  in  pos- 
session of  so  much  only  as  it  occupies.  When  he  speaks  ot 
force,  he  supposes  resistance  on  behalf  of  the  sovereign,  in 
defence  of  his  possession.  An  army  only  possesses  a  country 
so  far  as  it  compels  the  enemy's  forces  to  retire.  The  meaning 
of  Paulus  is  probably  the  same,  when  he  says  that  possession 
of  part,  with  an  appropriating  mind,  is  possession  of  the  whole 
up  to  its  boundary.  By  boundary,  he  signifies  the  com- 
mencement of  another's  possession.  Upon  these  principles, 
the  extent  of  hostile  possession  may  be  distinctly  defined. 
If  an  army  be  in  possession  of  a  principal  town  of  a  province, 
it  is  not  thereby  in  possession  of  the  towns  and  forts  within 
the  same,  which  hold  out  for  the  enemy.  Forcible  possession 
extends  so  far  only  as  there  is  an  absence  of  resistance.  The 
occupation  of  part  by  right  of  conquest,  with  intent  to  appro- 
priate the  whole,  gives  possession  of  the  whole,  if  the  enemy 
maintain  military  possession  of  no  portion  of  the  residue.  Under 
such  circumstances,  military  possession  of  a  capital  would  be 
possession  of  a  whole  kingdom.  But  if  any  part  hold  out,  so 
much  only  is  possessed  as  is  actucdly  conquered.  Thus,  both  the 
States-deneral  and  the  king  of  Spain  maintained,  during  the 
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controversies  that  arose  out  of  the  trnce  between  Spain  and 
the  United  Provinces,  that  the  possession  of  the  surrounding 
country  follows  the  possession  of  a  town.  The  military 
possessors  of  a  town  must  necessarily  have  the  surrounding 
country  in  their  power,  unless  there  be  a  fortress  within  it ; 
in  which  case,  the  country  commanded  by  the  fortress  would 
not  be  in  their  possession.  These  principles  show  the 
absurdity  of  the  pretentions  of  the  western  and  eastern 
empires  that  have  been  founded  on  the  possession  of  Rome 
and  Constantinople."  The  same  principles  are  recognized  in 
the  decision  o*f  Calvin's  case.  "Il^ow  come  we,"  says  Lord 
Coke,  "■  to  France  and  the  members  thereof,  as  Calais,  Guynes, 
Tournay,  etc.,  which  descended  to  King  Edward  III.,  as  son 
and  heir  to  Isabel,  daughter  and  heir  to  Philip  le  Beau,  king 
of  France.  Certain  it  is,  whilst  King  Henry  VI.  had  both 
England  and  the  heart  and  greatest  part  of  France  under  his 
actual  legiance  and  obedience,  (for  he  w^as  crow^ned  king  of 
France  in  Paris,)  that  they  that  w^ere  then  born  in  those  parts 
of  France  that  were  under  actual  legiance  and  obedience,  were  no 
aliens,  but  capable  of,  and  heritable  to,  lands  in  England." 
Those  born  in  parts  of  France  not  under  actual  legiance  and 
obedience,  and  prior  to  King  Henry's  recognition  and  coro- 
nation, were  regarded  as  antenatis,  and  received  letters  patent 
of  denization,  as  in  the  case  of  Reynel.  (Boiivier,  Law  Die., 
verb.  Conquest;  Bynkershoek,  Quaesi.  Jur.  Pub.,  lib.  1,  cap.  6 ; 
Duponceau,  Translation  of  Bynkershoek,  p.  116,  note ;  Grotius, 
de  Jur.  Bel,  ac  Pac,  lib.  2,  ch.  22,  §  13 ;  Wildman,  Int.  Law, 
voh  1,  pp.  163,  164;  Calvin's  Case,  Coke  Pep.,  pt.  7,  p.  220; 
Fleming,  et  al.,  v.  Page,  9  Howard  Pep.,  p.  603 ;  Justinian, 
Pandects,  xli.,  2  ;  xviii.,  4  ;  Heffter,  Droit  International,  §  186,; 
Schwartz,  de  Jure  Vic,  in  Pes  Incorp.,  th.  27.) 

§  3.  It  must  not  be  inferred  from  what  has  just  been  said, 
that  the  conqueror  can  have  no  control  or  government  of  hos- 
tile territory  unless  he  actually  occupies  it  with  an  armed 
force.  It  is  deemed  sufficient  that  it  submits  to  him  and 
recognizes  his  authority  as  a  conqueror;  for  conquests  are  in 
this  way  extended  over  the  territory  of  an  enemy  without 
actual  occupation  with  armed  force.  But  so  much  of  such 
territory  as  refuses  to  submit,  or  to  recognize  the  authority 
of  the  conqueror,  and  is  not  forcibly  occupied  by  him,  cannot 
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be  regarded  as  under  liis  control  or  within  tlie  limits  of  Lis 
conquest;  and  he  therefore  cannot  j^retend  to  govern  it  or  to 
claim  the  temporary  allegiance  of  its  inhabitants,  or  in  any 
way  to  direct  or  restrict  its  intercourse  with  neutrals.  It 
remains  as  the  territory  of  its  former  sovereign, —  hostile  to 
him,  as  a  belligerent,  and  friendly  to  others,  as  neutrals.  The 
government  of  the  conqueror  being  dc  facto  and  not  de  jure, 
it  must  always  rest  upon  the  fact  of  possession,  which  is 
adverse  to  the  former  sovereign,  and  therefore  can  never  be 
inferred  or  presumed.  In  other  words,  the  rights  of  the  con- 
queror are  those  of  possession  and  not  of  title,  and  whenever 
brought  in  question  they  must  be  proved,  and  cannot  be  pre- 
sumed. ]N"ot  only  must  the  possession  be  actually  acquired, 
but  it  must  be  maintained.  The  moment  it  is  lost,  the  rights 
of  military  occupation  over  it  are  also  lost.  In  the  words  of 
Chief  Justice  Tane}^,  *'By  the  laws  and  usages  of  nations, 
conquest  is  a  valid  title  lohile  the  victor  maintains  the  exclusive 
possession  of  the  conquered  country."  [Heffter,  Droit  Interna- 
tional, §  131 ;  F'lemming,  et  al.  v.  Page,  9  Howard  Eep.,  p.  613  ; 
Duponceau,  Translation  of  Bynker shock,  j).  116,  note;  Wildman, 
Int.  Law,  vol.  1,  pp.  163,  et  seq.;  Schwartz,  DeJure  Vic.  in  Res 
Incorp.,  th.  27,) 

§  4.  Political  laws,  as  a  general  rule,  are  suspended  during 
the  military  occupation  of  a  conquered  territory.  The  politi- 
cal connection  between  the  people  of  such  territory  and  the 
state  to  which  they  belong  is  not  entirely  severed,  but  is 
interrupted  or  suspended  so  long  as  the  occupation  continues. 
Their  lands  and  immovable  property  are,  therefore,  not  sub- 
ject to  the  taxes,  rents,  etc.,  usually  paid  to  the  former  sove- 
reign. These,  as  we  have  said  elsewhere,  belong  of  right  to 
the  conqueroi',  and  he  may  demand  and  receive  their  pay- 
ment to  himself.  They  are  a  part  of  the  spoils  of  war,  and 
the  people  of  the  captured  province  or  town  can  no  more  pay 
them  to  the  former  government  than  they  can  contribute 
funds  or  militar}'  munitions  to  assist  that  government  to  pro- 
secute the  war.  To  do  so  would  be  a  breach  of  the  implied 
conditions  under  which  the  people  of  a  conquered  territory 
are  allowed  to  enjoy  their  private  property,  and  to  pursue 
their  ordinary  occupations,  and  would  render  the  ofiender 
liable  to  punishment.     They  are  subject  to  the  laws  of  the 
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conqueror,  and  not  to  the  orders  of  the  displaced  government. 
Of  lands  and  immovable  property  belonging  to  the  con- 
quered state,  the  conqeror  has,  by  the  rights  of  war,  acquired 
the  use  so  long  as  he  holds  them.  The  fruits,  rents  and 
profits  are,  therefore,  his,  and  he  may  lawfully  claim  and 
receive  them.  Any  contracts  or  agreements,  however,  which 
he  may  make  with  individuals  farming  out  such  property, 
will  continue  only  so  long  as  he  retains  control  of  them,  and 
will  cease  on  then'  restoration  to,  or  recovery  by,  their  former 
owner.  [Heffter,  Droit  International,  §  131-133,  186 ;  Vattel^ 
Droit  des  Gens,  liv.  3,  ch.  13,  §  197,  et  seq.;  Am.  Ins.  Co.  v. 
Canter,  1  Peters  Rep.,  p.  542 ;  Flemming,  et  al.  v.  Page,  9  How- 
ard Rep.,  p.  603  ;  Bmiamaqui,  Droit  de la  Nat.  et  des  Gens,  tome 
5,  pt.  4,  ch.  7 ;  Schwartz,  De  Jure  Vic.  in  Res  Incorp.,  th.  27 ; 
Wildnian,  Int.  Law,  vol.  1,  pp.  163,  et  seq.) 

§  5.  The  municipal  laws  of  a  conquered  territory,  or  the 
laws  which  regulate  private  rights,  continue  in  force  during 
military  occupation,  except  so  far  as  they  are  suspended  or 
changed  by  the  acts  of  the  conqueror.  Important  changes 
of  this  kind  are  seldom  made,  as  the  conqueror  has  no  inte- 
rest in  interfering  with  the  municipal  law^s  of  the  country 
which  he  holds  by  the  temporary  rights  of  military  occupa- 
tion, lie  nevertheless  has  all  the  powers  of  a  de  facto  gov- 
ernment, and  can,  at  his  pleasure,  either  change  the  existing 
laws,  or  make  new  ones.  Such  changes,  however,  are,  in 
general,  only  of  a  temporary  character,  and  end  with  the 
government  which  made  them.  On  the  confirmation  of  the 
conquest  by  a  treaty  of  peace,  the  inhabitants  of  such  terri- 
tory are,  as  a  general  rale,  remitted  to  the  municipal  laws 
and  usages  which  prevailed  among  them  prior  to  the  con- 
quest. Neither  the  civil  nor  the  criminal  jurisdiction  of  the 
conquering  state  is  considered,  in  international  law,  as 
extending  over  the  conquered  territory  during  military  occu- 
pation. Although  the  national  jurisdiction  of  the  conquered 
power  is  replacotl  by  that  of  military  occupation,  it  by  no 
means  follows  that  this  new  jurisdiction  is  the  same  as  that 
of  the  conquering  state.  On  the 'contrary,  it  is  usually  very 
clifierent  in  its  character,  and  always  distinct  in  its  origin. 
Hence,  the  ordinary  jurisdiction  of  the  conquering  state  does 
not  extend  to  actions,  whether  civil  or  criminal,  originating 
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in  the  occupied  territory.  "Military  occupation  and  military 
government,"  says  Ortolan,  "  is  not  sufficient  to  change  the 
national  jurisdiction,  and  to  substitute  the  jurisdiction  of  the 
occupying  state  for  that  of  the  territory  temporarily  occupied. 
Sach  an  eiFeet  is  produced  only  by  incorporation  or  defini- 
tive occupation.  We  refer  here  only  to  the  jurisdiction  of 
common  law,  and  the  ordinary  and  usual  cognisance  of  cases, 
without  in  any  manner  diminishing  the  rights  derived  from 
war  and  the  measures  necessary  for  the  government  of  mili- 
tary occupation."  The  author  then  refers  to  a  decision  of 
the  court  of  cassation  on  appeal  from  tlie  court  of  assizes  of 
the  Pyrenees  Orientales,  in  the  case  of  Yillasseque,  a  French- 
man, charged  with  the  crime  of  assassination  committed  in 
the  territory  of  Catalonia,  Spain,  during  the  military  occupa- 
tion by  France,  in  the  summer  of  1811.  It  was  contended 
by  the  prosecution  that,  inasmuch  as  Catalonia  was  occupied 
by  French  troops,  and  the  government  administered  by 
French  authorities,  it  must  be  considered  as  French  terri- 
tory )  but  the  court  in  its  decision  (Arret  du  22  Janvier, 
1818,)  said:  "This  occupation  and  this  administration  by 
French  troops  and  French  authorities,  had  not  communica- 
ted to  the  inhabitants  of  Catalonia  the  title  of  Frenchmen,  nor 
to  their  territory  the  quality  of  French  territory;  this  com- 
munication could  result  only  from  an  act  of  union  emana- 
ting from  the  public  authority,  which  never  existed."  The 
same  view  has  been  taken  by  the  Attorney  General  of  the 
United  States,  with  respect  to  crimes  committed  in  Mexico 
during  the  military  occupation  of  that  country  by  the  United 
States.  [JETeffter,  Droit  International^  §  131 ;  Ortolan,  Diplomatie 
de  la  3Ier,  liv.  2,  ch.  13 ;  CaynjMl  v.  Hall,  1  Cowper  Rep., 
p.  204;  Cro55,  ei!«^.  v.  i7arn.9o?2, 16  Howard  Rep.,  p.  193;  Touce^y 
Opinions  U.  S.  Aifys  Gen' I,  vol.  5,  p.  55;  Kamptz,  Liter atiir 
des  Volkerrecht,  §  307 ;  Cocccius,  De  Jure  Vic.  in  Bes  Incorp, 
passim.) 

§  6.  How  then  are  crimes  to  be  punished  which  are  com- 
mitted in  territory  occupied  by  force  of  arms,  but  which  are 
not  of  a  military  character  nor  provided  for  in  the  military 
code  of  the  conquering  state?  To  solve  this  question  it  will 
be  sufficient  to  recur  to  the  principles  already  laid  down. 
Although  the  laws  and  jurisdiction  of  the  conquering  state 
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do  not  extend  over  such  foreign  territory,  yet  the  laws  of 
war  confer  upon  it  ample  power  to  govern  such  territory, 
and  to  punish  all  oiFenses  and  crimes  therein  by  whomsoever 
committed.  The  trial  and  punishment  of  the  guilty  parties 
may  be  left  to  the  ordinary  courts  and  authorities  of  the 
country,  or,  they  may  be  referred  to  special  tribunals  organ- 
ized for  that  purpose  by  the  government  of  military  occupa- 
tion ;  and  where  they  are  so  referred  to  special  tribunals,  tlie 
ordinary  jurisdiction  is  to  be  considered  as  suspended  quoad 
hoc.  It  must  be  remembered  that  the  authority  of  such  tri- 
bunals has  its  source,  not  in  the  laws  of  the  conquering,  nor 
in  those  of  the  conquered  state,  but,  like  any  other  powers 
of  the  government  of  military  occupation,  in  the  laws  of 
war;  and,  in  all  cases  not  provided  for  by  the  laws  actually 
in  force  in  the  conquered  territory,  such  tribunals  must  be 
governed  and  guided  by  the  principles  of  universal  public 
jurisprudence.  How  far  the  laws  of  the  former  government 
continue  in  force  after  the  conquest,  and  how  far  they  are 
replaced  by  those  of  the  conquering  state,  by  those  enac- 
ted by  the  government  (ie  facto ^  or  by  new  principles  of  juris- 
prudence, or  usages  and  customs  introduced  with  the  conque- 
rors, is  considered  in  other  places,  and  need  not  be  repeated 
here.  In  the  war  between  the  United  States  and  the  repub- 
lic of  Mexico,  it  was  found  that  no  provisions  had  been 
made  in  the  United  States  rules  and  articles  of  war  for  nume- 
rous cases,  civil  and  criminal,  between  citizens  of  the  United 
States  and  between  such  citizens  and  foreigners,  in  Mexican 
territory  occupied  by  our  troops,  and  consequently  without 
the  jurisdiction  of  any  court  of  the  United  States.  All  such 
cases,  of  a  criminal  character,  arising  in  the  territory  of 
Mexico  occupied  by  the  "main  army"  under  General  Scott, 
were  referred  by  him  to  "  military  commissions,"  which  were 
special  tribunals  constituted  and  appointed  for  that  purpose  ; 
in  California,  they  were  usualy  left  to  be  decided  by  the  ordi- 
nary tribunals  of  the  country,  although  special  tribunals 
were  there  organized,  in  a  few  special  cases,  by  the  govern- 
ment of  military  occupation.  This  was  in  conformity  to 
principle, —  martial  law  of  the  conqueror,  or,  as  it  has  been 
called,  "  extra-territorial  martial  law,'*  was  the  governing 
rule,  while  the  civil  or  special  tribunal  was  the  instrument 
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of,  or  acted  in  subordination  to,  the  military  power,  and  the 
limitations  to  this  power  were  the  laws  of  war.  [Heffter, 
Droit  International,  §  131;  Ortolan,  Diplomaiie  de  la  Mer,  liv.  2, 
ch.  13 ;  Kamptz,  Literatitr  des  Volk,  §§  307,  308 ;  Gardner, 
Inst,  of  Am.  Int.  Law,  p.  208;  Cushing,  Opinions  of  U.  S.  A. 
G.,  pp.  365,  et  seq. ;  Howard,  Pari.  Deb.,  N.  S.,  vol.  115,  p. 
880;  Scott,  Gen'l  Orders,  No.  20,  Feb.  19th,  1847;  Marcy,  to 
Scott,  Feb.  15,  1847 ;  Co72g.  Doc,  No.  60,  30th  Cong.,  1st  sess. 
H.  of  E.,  p.  874.) 

§  7.  It  is  said  by  English  writers,  that  when  a  country  has 
been  conquered  by  British  arms,  it  immediately  becomes  a 
dominion  of  the  king  in  right  of  his  crown,  and  that  the 
inhabitants  of  such  conquered  territory,  once  received  under 
the  king's  protection,  become  his  subjects  and  are  univer- 
sally to  be  regarded  in  that  light,  and  not  as  enemies  or 
aliens.  As  no  other  act  than  that  of  conquest  is  requisite 
to  make  the  conquered  territory  a  dominion  of  the  crown, 
and  nothing  more  than  submission  to  the  king's  authority 
and  protection,  on  the  part  of  the  inhabitants  of  such  terri- 
tory, is  necessary  to  make  them  subjects  of  the  kiug,  such 
territory  is  no  longer  to  be  regarded,  either  by  other  nations 
or  by  other  parts  of  the  British  empire,  as  a  foreign  country, 
or  its  inhabitants  as  aliens.  In  other  words,  foreign  territory 
becomes  a  dominion,  and  its  inhabitants  the  subjects  of  the 
king,  ipso  facto,  by  the  conquest  made  by  the  British  arms", 
without  any  action  of  the  legislature, —  the  parliament  of 
Great  Britain.  {Calvin's  Case,  Coke  Kep.,  part  7;  Elphinstone 
V.  Bedreechund,  Knapp.  Eep.,  p.  338  ;  Campbell  v.  Hall,  23  State 
Trials,  p  322  ;  Campbell  y.  Hall,  1  Cowper  Rep.,  p  205;  Lab- 
rigas  v.  31oslyn,  1  Cowper  Rep.,  p.  165  ;  Callet  v.  Lord  Kdth,  2 
East  Rep.,  p.  260;  Blankard  v.  Giddy,  4  Mod.  Rep.,  p.  225.) 

§8.  But  a  different  rule  holds  in  the  United  States.  The 
peculiar  character  of  our  government,  and  the  powders  vested 
in  it  by  the  federal  constitution,  have  given  rise  to  rules  some- 
what peculiar  and  anomalous,  with  respect  to  the  government 
of  conquered  territory.  The  President,  in  the  exercise  of 
his  constitutional  power  as  commander-in-chief  of  the  army, 
and  the  military  officers  under  his  authority,  may,  when  war 
has  been  declared,  seize  the  enemy's  possessions,  and  estab- 
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lisli  a  government  and  laws  for  the  territory  so  seized  and 
occupied.  Such  territory  is  subject  to  the  sovereignty  and 
dominion  of  the  United  States  as  soon  ?s  the  enemy  is  driven 
out  or  submits  to  our  arms.  But  neither  the  President  nor 
his  officers  can  extend  the  limits,  or  enlarge  the  boundaries 
of  the  union.  This  can  only  be  done  by  congress.  As  the 
institutions  and  laws  of  the  United  States  do  not  extend 
beyond  the  limits  before  assigned  to  them  by  the  legislative 
power,  the  inhabitants  of  a  conquered  territory,  during  its 
military  occupation  by  the  United  States,  can  claim  none  of 
the  rights  and  privileges  established  by  such  laws.  And 
even  where  these  institutions  and  laws  are  adopted  by  the 
government  of  military  occupation,  the  rights  which  they 
confer  upon  the  inhabitants  of  the  conquered  territory,  do  not 
extend  to  the  states  or  territories  of  the  United  States.  The 
conquered  territory  is  under  the  sovereignty  and  authority 
of  the  union  ;  but  it  is  not  a  part  of  the  United  States ;  nor 
does  it  cease  to  be  a  foreign  country,  or  its  inhabitants  cease 
to  be  aliens,  in  the  sense  in  which  these  words  are  used  in  our 
laws.  They  are  to  be  governed  by  martial  law,  as  regulated 
and  limitecf  by  public  law.  But  while  such  territory  forms 
no  part  of  the  union,  and  its  inhabitants  have  none  of  the 
rights,  immunities,  and  privileges  of  citizens  of  the  United 
States,  under  the  federal  constitution  and  laws ;  nevertheless, 
other  nations  are  bound  to  regard  the  conquered  territory, 
while  in  our  possession,  as  territory  of  the  United  States, 
and  to  respect  it  as  such,  and  to  regard  its  inhabitants  as 
under  our  protection  and  government;  "  for,  by  the  laws  and 
usages  of  nations,"  says  Chief  Justice  Taney,  '^conquest  is 
a  valid  title,  while  the  victor  maintains  the  exclusive  posses- 
sion of  the  conquered  countr3\  The  citizens  of  no  other 
nation,  therefore,  have  a  right  to  enter  it  without  the  permis- 
sion of  the  American  authorities,  nor  to  hold  intercourse 
with  its  inhabitants,  nor  to  trade  with  them.  As  regards  all 
other  nations,  it  is  a  part  of  the  United  States,  and  belongs 
to  them  as  exclusively  as  the  territory  included  in  our  estab- 
lished boundaries."  [Gardner,  Institutes,  ip,  208 ;  Ftemming, 
et  at.  V.  Page,  9  Howard  Rep.,  p.  615 ;  Cross,  et  at,  v.  RarnsoUy 
16  Howard  Eep.,  p.  164.) 
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§9.  This  distinction  between  conquered  territory  in  the 
military  occupation  of  the  United  States,  and  territory  of  the 
United  States  within  the  limits  of  the  federal  union,  as  estab- 
lished by  congress,  is  a  very  important  one,  and  leads  to  very 
important  consequences.  It  has  been  recognized  and  estab- 
lished by  the  decisions  of  the  highest  judicial  authority,  and 
must  be  regarded  as  the  law  of  the  land.  The  relations 
between  the  inhabitants  of  such  conquered  territor}^  and 
foreign  nations,  are,  therefore,  very  different  from  the  rela- 
tions between  the  people  of  the  United  States  and  such 
nations,  as  previously  established  by  treaties  and  commercial 
law.  The  intercourse  of  foreign  nations  with  such  territory, 
is  regulated  b}'  the  government  of  occupation,  under  the 
direction  of  the  President  of  the  United  States,  as  comman- 
der-in-chief of  the  arm}^,  or,  in  other  words,  by  martial  law. 
Hence,  the  scale  of  duties  on  goods  imported  into  the  con- 
quered territory,  and  the  tonnage  on  vessels  entering  its  ports, 
may  be  different  from  those  on  vessels  and  goods  brought 
into  the  United  States.  The  victor  may  either  prohibit  all 
commercial  intercourse  with  his  conquest,  or  place  upon  it 
such  restrictions  and  conditions  as  may  be  deemed  suitable 
to  his  purpose.  To  allow  intercourse  at  all,  is  a  relaxation 
of  the  rights  of  war.  So,  also,  the  rules  of  intercourse  and 
trade,  between  the  inhabitants  of  the  United  States  and  such 
conquered  territory,  may  be  very  different  from  the  rules 
regulating  the  intercourse  and  trade  between  different  parts 
of  the  union.  An  American  vessel  entering  a  port  of  the 
conquered  territory,  during  its  military  occupation  by  the 
United  Sta^s,  must  conform  to  the  regulations  adopted,  and 
pay  the  duties  exacted,  by  the  government  of  such  territory; 
and  an  American  vessel,  returning  to  the  United  States  from 
a  port  of  such  territory,  is  regarded  as  coming  from  a  foreign 
port,  and  not  as  engaged  in  the  coasting  trade  ;  and  the  cargo 
is  not  exempt  from  the  pa3'mcnt  of  duties  as  fixed  by  the 
laws  of  the  United  States  for  goods  imported  from  a  foreign 
country.  The  right  of  the  victor  to  the  revenues  of  the  con- 
quered territory,  is  firmly  established  and  recognized  by  the 
laws  of  war,  and  the  usage  of  nations.  It  is  immaterial  whether 
these  revenues  arise  from  imports  taxes,  rents  of  public  pro- 
perty, duties  on  imports  and  exports,  or  from  any  other  source, 
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they  are  a  part  of  the  conquest,  and  rightfully  belong  to  the 
conqueror.  Those  who  are  permitted  to  hold  commercial 
intercourse  with  such  territory,  whether  they  he  subjects  of 
the  conqueror,  or  of  foreign  states,  must  conform  to  the  regu- 
lations, and  pay  the  duties  established  by  the  conquering 
power;  and,  in  case  of  conquest  by  the  United  States,  the 
President,  in  the  absence  of  legislative  enactments,  exercises 
this  power.  {Burlamaqui,  Droit  de  la  Nat.  et  des  Geiis,  tome  5, 
pt.  4,  ch.  7  ;  Beff'ter,  Droit  International,  §§  131-133  ;  Flemming, 
et  al.  V.  Page,  9  Howard  Eep.,  p.  603 ;  Cross,  et  al.  v.  Ilarrisony 
16  Howard  Rep.,  p.  164 ;  Gardner,  Institutes,  p.  208 ;  Cashing, 
Opinions  U.  S.  Att'ys  Gen'l,  vol.  8,  §§  365,  et  seq.) 

§  10.  The  eflect  of  military  occupation,  by  one  belligerent, 
of  a  portion  of  the  territory  of  the  other,  so  far  as  respects 
revenue  laws,  has  been  adjudicated  upon  by  the  supreme 
court  of  the  United  States ;  1st,  with  respect  to  neutral  ter- 
ritory in  possession  of  the  enemy ;  2d,  with  respect  to  terri- 
tory of  the  United  States  in  possession  of  the  enemy ;  and 
3d,  with  respect  to  the  enemy's  territory  in  the  possession  of 
the  United  States.  1.  In  the  case  of  the  island  of  Santa 
Cruz,  belonging  to  the  Kingdom  of  Denmark,  but  in  the 
military  occupation  of  British  forces,  the  supreme  court  says : 
^'Although  acquisitions  made  during  war  are  not  considered 
as  permanent  until  confirmed  by  treaty,  yet,  to  every  com- 
mercial and  belligerent  purpose,  they  are  considered  as  a 
part  of  the  domain  of  the  conqueror,  so  long  as  he  retains 
the  possession  and  government  of  them.  The  island  of 
Santa  Cruz,  after  its  capitulation,  remained  a  British  island 
until  it  was  restored  to  Denmark."  2.  Castine,  in  the  United 
States,  was  captured  by  the  British  forces  on  the  first  day  of 
September,  1814,  and  remained  in  their  exclusive  possession 
until  after  the  ratification  of  the  treaty  of  peace,  in  February, 
1815.  "By  the  conquest  and  military  occupation  of  Cas- 
tine," says  the  supreme  court,  "the  enemy  acquired  that 
firm  possession  which  enabled  him  to  exercise  the  fullest 
rights  of  sovereignty  over  that  place.  The  sovereignty  of 
the  United  States  over  the  territory  was,  of  course,  sus- 
pended, and  the  laws  of  the  United  States  could  no  longer 
be  rightfully  enforced  there,  or  be  obligatory  upon  the 
inhabitants  who  remained  and  submitted  to  the  conquerors. 


785  International  Law, 

By  tlie  surrender,  the  inliabitants  passed  under  a  temporary 
allegiance  to  the  British  government,  and  were  bound  by 
such  laws,  and  such  only,  as  it  choose  to  recognize  and  im- 
pose. From  the  nature  of  the  case,  no  other  laws  could  be 
obligatory  upon  them  ;  for  where  there  is  no  protection  or 
allegiance,  or  sovereignty,  there  can  be  no  claim  to  obedi- 
ence. Castine  was,  therefore,  during  this  period,  so  far  as 
respected  our  revenue  laws,  to  be  deemed  a  foreign  port,  and 
goods  imported  into  it  by  the  inhabitants  were  subject  to 
such  duties  oi\\j  as  the  British  government  choose  to  require. 
Such  goods  were,  in  no  correct  sense,  imported  into  the 
United  States."  3.  In  the  case  of  Tampico,  in  Mexico, 
which  was  captured  and  occupied  by  the  arms  of  the  United 
States,  during  the  war  with  Mexico,  the  supreme  court  held 
that  cargoes  of  goods  landed  there  were  liable  to  the  duties 
charged  on  them  by  the  military  authorities  of  the  United 
States,  whether  shipped  from  the  United  States  or  from  for- 
eign countries.  ( Thirty  Hogsheads  of  Sugar  v.  Boyle,  9  Cranch. 
Rep.,  p.  191 ;  United  States  v.  Rice,  4  Wheaton  Rep.,  p.  246  ; 
Flemmiiig,  et  at.  v.  Page,  9  Howard  Rep.,  p.  603;  Cross,  etal. 
V.  Harrison,  16  Howard  Rep.,  p.  164.) 

§  11.  In  the  absence  of  any  laws  of  Congress  on  this  sub- 
ject, the  regulating  and  collecting  of  such  revenues,  in  ene- 
my's territory  in  our  possession,  devolves  upon  the  Presi- 
dent of  the  United  States,  as  the  constitutional  commander- 
in-chief,  and  upon  the  military  and  naval  officers  under  his 
direction.  The  moneys  derived  from  these  sources  may  be 
used  for  the  support  of  the  government  of  the  conquered 
territory,  or  for  the  expenses  of  the  war.  They  are  war 
revenues  and  do  not  belong  to  the  treasury  of  the  United 
States  until  so  directed  by  a  law  of  Congress.  Being  no 
part  of  the  moneys  of  the  treasury  of  the  United  States 
their  expenditure  is  not  regulated  by  the  general  laws  of  the 
United  States,  but  by  the  direction  of  the  president  of  the 
United  States,  under  whose  authority  they  were  collected. 

During  the  war  of  1846,  between  the  United  States  and 
Mexico,  and  on  the  conquest  of  the  ports  of  the  latter  repub- 
lic on  the  Gulf  of  Mexico,  the  president  of  the  United  States 
formed  a  tariff  of  duties  on  goods  from  the  United  States, 
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and  foreign  countries,  aclraitted  into  such  ports  in  our  mili- 
tary possession.  A  different  one,  however,  had  been  previ- 
ously adopted  for  California,  by  the  military  and  naval  com- 
manders on  the  Pacific  coast  and  gulf  of  California,  which, 
with  certain  modifications  was,  with  the  tacit  approval  of 
the  president,  continued  to  the  end  of  the  w^ar.  Certain  mis- 
sions and  other  public  property  in  California  were  rented  by 
the  military  commander  and  governor,  and  certain  movable 
property  belonging  to  the  former  government  was  sold  by 
the  same  authority.  The  monej^s  derived  from  these  sources 
constituted  the  "military  contribution  fund,"  which  was 
used  for  the  expenses  of  the  government  of  occupation,  and 
for  carrying  on  the  war.  By  subsequent  acts  of  Congress 
the  moneys  so  collected,  and  not  expended  were  made  to 
form  a  portion  of  the  funds  in  the  treasury  of  the  United 
States,  and  the  expenditures  were  settled  and  audited  by  the 
proper  officers  of  the  treasury  department.  [Flemming^  et  at. 
V.  Page,  9  Howard  Rep.,  p.  603 ;  Cross,  et  at.  v.  Harrison,  16 
Howard  Rep.,  p.  164;  Dunlaf,  Digest  of  Laws  of  U.  S.,  p. 
1342.) 

§  12.  As  military  occupation  produces  no  effect,  (except  in 
special  cases,  and  in  the  application  of  the  severe  right  of 
w^ar,  by  imposing  military  contributions  and  confiscations) 
upon  private  property,  it  follows  as  a  necessary  consequence, 
that  the  ownership  of  such  property  may  be  changed  during 
such  occupation,  by  one  belligerent  of  the  territory  of  the 
other,  precisely  the  same  as  though  war  did  not  exist.  The 
right  to  alienate  is  incident  to  the  right  of  ownership,  and 
unless  the  ownership  be  restricted  or  qualified  by  the  victor, 
the  right  of  alienation  continues  the  same  during  his  military 
possession  of  the  territory  in  which  it  is  situate,  as  it  was 
prior  to  his  taking  the  possession.  A  municipality  or  corpo- 
ration, has  the  same  right  as  a  natural  person  to  dispose  of 
its  property  during  a  war,  and  all  such  transfers  are,  prima 
facie,  as  valid  as  if  made  in  time  of  peace.  If  forbidden  by 
the  conqueror,  the  prohibition  is  an  exception  to  the  general 
rule  of  public  law,  and  must  be  clearly  established.  {Kent, 
Com.  on  Am.  Laiv,  vol.  1,  p.  92 ;  Wheaion,  Elem.  Int.  Law, 
pt.  4,  ch.  2,  §§5,  6;  Pdquehne,  Derecho  Pub.  Int.,  lib.  1,  tit.  1, 
cap.  32;  Ueffter,  Droit  International,  §§131,  186;   Cobraz  v. 
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Baisin,  3  Cala.  Eep.,  p.  445;  Welch  v.  SidUvan,  8  Gala.  Rep., 
p.  165;  Isamberi,  Am.  Pol.  ct  Dip.  hit,  p.  115;  Kampiz,  Lite- 
ratur,  etc.,  §  307 ;  Hart  v.  Burnett,  15  Gala.  Rep.,  p.  559 ; 
Payne  ^^  Deweij  v.  TreadwelL  16  Cala.  Rep.,  p.  220.) 

§  13.  It  has  been  stated  elsewhere,  that  the  lex  loci  rei  sitae 
governs  in  everything  relating  to  the  tenure,  title  and  trans- 
fer of  real  property ;  also,  that  the  municipal  laws  of  a  con- 
quered territory  continue  in  force  during  military  occupation, 
except  so  far  as  they  are  suspended  or  changed  by  the  acts  of 
the  conqueror.  It  is  not  necessar}^  however,  that  such 
change  should  be  made  by  special  decree,  it  may  be  done  by 
the  introduction  of  a  different  system  of  jurisprudence,  or  a 
different  usage  and  custom.  As  a  general  rule,  there  can  be 
no  custom  in  relation  to  a  matter  regulated  by  positive  law, 
as  custom  derives  its  force  from  the  tacit  consent  of  the  legis- 
lative power  and  the  people.  But,  the  sovereign  will  maybe 
implied  or  presumed,  as  well  as  expressed  by  words.  A 
series  of  fxcts,  as  a  public,  uniform,  general  and  continued 
usage,  constitutes  a  custom,  which  has  the  force  of  law, 
because  the  sovereign  will  is  therein  implied.  Time  is  the 
important  element  of  customary  or  common  law,  in  an  esta- 
blished and  continuous  government.  But,  where  a  new  gov- 
ernment, with  different  institutions,  a  different  system  of  laws 
and  different  customs,  is  suddenly  established  by  the  opera- 
tions of  war  and  the  rights  of  conquest,  the  same  effect  upon 
the  common  law  of  the  country  may  be  immediately  produced, 
which,  under  other  circumstances,  would  require  ^'time, 
whereof  the  memory  of  man  runneth  not  to  the  contrary." 
During  the  military  occupation  of  California  by  the  forces  of 
the  United  States,  the  use  of  Mexican  stamped  paper  was 
necessarily  dispensed  with,  for  conveyances,  and  other  official 
writings  and  private  contracts.  And,  as  the  local  officers  of 
the  then  existing  government  of  California,  were  generally 
ignorant  of  the  Spanish  language  and  Spanish  forms  of  con- 
veyancing, real  estate  was  usuall}^  transferred  by  the  simple 
deeds  of  conveyance  commonly  used  in  the  United  States. 
As  such  conversances  were  seldom  executed  in  conformity  with 
the  requisitions  of  Mexican  municipal  law,  their  validity 
rested  upon  the  usage  introduced  with  the  government  of  mili- 
tary occupation.     Titles  to  many  millions  of  property  in  that 
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country  were  transferred  in  this  way,  and  the  usage  continued 
after  the  restoration  of  peace,  and,  until  tlie  enactment  of  other 
laws  by  the  local  government,  after  its  organization  as  a 
state.  Conveyances  so  made  and  executed,  have  always  been 
regarded  as  valid  and  sufficient  for  the  transfer  of  real  pro- 
perty. In  the  first  place,  the  law  requiring  the  use  of  stamped 
paper  was  a  law  for  revenue,  and,  consequently,  was  suspended, 
with  other  political  laws,  ipso  facto,  by  the  conquest,  and 
completely  abrogated  by  the  cession.  In  the  second  place, 
by  the  lex  loci  sitae,  with  respect  to  the  forms  and  execution 
of  conveyances  of  real  property  was  also  suspended  in  its 
operation,  by  the  introduction  of  a  different  usage  with  the 
government  of  the  conquerors,  and,  from  the  nature  of  the 
case,  the  inhabitants  of  California  could  hardly  be  consi- 
dered as  remitted  to  this  law  by  the  restoration  of  peace. 
But  this  point  will  be  more  particularly  discussed  in  the  next 
chapter.  [Vide  Post,  ch.  xxxiii;  Ueffier,  Droit  International, 
§185;  Boycr,  Universal  Pub.  Law,  ch.  16;  Boiivier,  Law  Die, 
verb.  Custom;  Febrero  3Iexicano,  tit.  prelim.,  cap,  4.) 

§  14.  It  may  be  stated,  as  a  general  proposition,  that  the 
duty  of  allegiance  is  reciprocal  to  the  duty  of  protection. 
When,  therefore,  a  state  is  unable  to  protect  a  portion  of  its 
territory  from  the  superior  force  of  an  enemy,  it  loses,  for  the 
time,  its  claim  to  the  allegiance  of  those  whom  it  fails  to  pro- 
tect, and  the  inhabitants  of  the  conquered  territory  pass 
nnder  a  temporary  or  qualified  allegiance  to  the  conqueror. 
The  sovereignty  of  the  state  which  is  thus  unable  to  protect 
its  territory  is  displaced,  and  that  of  the  conqueror  is  substi- 
tuted in  its  stead.  But  this  change  of  sovereignty  may  be 
only  of  a  temporary  character,  for  the  conquered  territory 
may  be  recaptured  by  the  former  owner,  or  it  may  be 
restored  to  him  by  a  treaty  of  peace.  During  mere 'military 
occupation  the  sovereignty  of  the  conqueror  is  unstable  and 
incomplete.  Hence  the  allegiance  of  the  inhabitants  of  the 
territory  so  occupied  is  a  temporary  and  qualified  allegiance, 
which  becomes  complete  only  on  the  confirmation  of  the 
conquest,  and  with  the  express  or  implied  consent  of  the  con- 
quered. [Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  5, 
pt.  4,  ch.  6 ;  Flemming,  ct  al.  v.  Page,  9  Howard  Eep.,  p.  603; 
American  Ins.  Co.  v.  Cauter,  1  Peters  Eep.,  p.  542 ;   Calvin's 
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case,  Coke  Eep.,  part  7 ;  Bayneval,  Inst,  du  Droit  Nat,  etc., 
liv.  3,  ch.  20 ;  Heffier,  Droit  International,  §§  132,  186 ;  Puf- 
fendorf,  De  Jur.  Nat.  et  Gent.,  lib.  8,  ch.  6,  §  21.) 

§  15.  But  when  does  this  charge  of  temporary  allegiance 
actually  takes  place  ?    And  under  what  circumstances  may 
the  inhabitants  of  a  conquered  city  or  province  take  up  arms 
to  repel  the  conqueror,  and  assist  their  former  sovereign  in 
recovering  his  lost  possessions?    These  are  delicate  ques- 
tions, not  always  easy  of  decision.     And  yet,  their  resolution 
involve  matters  of  the  utmost  importance ;  for  the  decision 
of  the  first  fixes  the  line  between  justifiable  homicide  and 
murder,  and  that  of  the  second  will  determine  whether  those 
taken  in  arms  are  to  be  treated  as  prisoners  of  war,  or  may 
be  executed  as  military  insurgents.     As  a  general  rule,  the 
inhabitants  of  a  place  lose  their  right  to  resist  on  its  complete 
capture  or  formal  surrender,  and  the  conqueror  then  loses 
his  right  to  kill.     Those  who  retain  their  arms  and  refuse  to 
surrender,  are  still  enemies,  exercising  the  rights  of  war,  and 
subject  to  its  consequences  ;  but  those  who  submit  are  bound 
by  the  conditions,  express  or  implied,  of  such  submission. 
Obedience  to  the  laws  which  the  conqueror  raa}^  impose  by 
the  right  of  conquest,  is  undoubtedly  one  of  these  implied 
conditions.     But  is  there  no  limit  to  such  obedience,  and 
may  not  those  who  have  thus  submitted  to  the  authority  of 
the  victorious  enemy,  throw  off,  at  any  time,  this  temporary 
allegiance  to  the  conqueror,  and  restore  the  former  and  right- 
ful sovereignty  ?   In  other  words,  does  not  their  duty  to  their 
own  country  involve  the  right  of  insurrection  against  that  of 
the  conqueror?     In  order  to  arrive  at  a  satisfactory  answer 
to  this  question,  it  may  be  well  to  consider  the  more  general 
right  of  revolution.    For,  although  there  is  a  broad  and  obvi- 
oojs  distinction  between  an  insurrection  of  a  conquered  city 
or  province  against  the  conqueror,  and  a  revolution  against 
an  established  government,  yet  it  will  be  found,  on  examina- 
tion that  both  rest  upon  the  same  general  principle  —  the 
relation  of  protection  and  allegiance,  or  the  reciprocity  of 
right  and  obligation.     {Vattel,  Droit  dcs   Gens,  liv.  3,  ch.  8, 
§§  136-140 ;  Biirlaraaqid,  Droit  de  la  Nat.  et  des  Gens,  tome  5, 
pt.  4,  ch.  6;   Wheaton,  Diem.  Int.  Law,  pt.  4,  ch.  2,  §§  1,  2; 
Leiher,  Political  Elides,  b.  3,  ch.  1,  §  1 ;  Puffendorf,  De  Jure 
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Nat.  et  Gent,  lib.  8,  ch.  6,  §  21 ;  Hefter,  Droit  Internaeional, 

§  124.) 

§  16.  In  ancient  times,  wlien  a  city  or  district  of  country 
was  conquered,  the  principal  male  inhabitants,  capable  of 
resistance,  were  put  to  the  sword.  This  was  an  exercise  of 
the  extreme  right  of  war,  and  justified  on  the  ground  of 
necessity,  as  the  hostility  and  continued  resistence  of  the 
inhabitants  of  the  conquered  place,  would  otherwise  prevent 
the  conqueror  from  pursuing  his  military  operations,  for  the 
purpose  of  securing  the  object  of  the  war.  But,  in  more  civi- 
lized ages,  when  a  place  is  taken  by  one  of  the  belligerents, 
and  the  people  lay  down  their  arms,  they  are  allowed  to  con- 
tinue their  ordinary  peaceful  occupations,  without  hindrance 
or  ^restraint,  but  with  the  tacit  or  implied  agreement,  that 
they  will  oppose  no  further  resistance  to  the  power  of  the 
conqueror.  They  are  virtually  in  the  condition  of  prisoners 
of  war  on  parole,  l^o  word  of  honor  has  been  given,  but  it 
was  implied ;  for  only  on  that  condition  would  the  conqueror 
have  relinquished  the  extreme  right  of  war  which  he  held 
over  their  lives,  and  have  suffered  them  freely  and  peacefully 
to  pursue  their  ordinary  avocations.  But  this  implied  obli- 
gation does  not  bind  those  who  remain  in  arms,  or  those  who 
are  retained  as  prisoners  of  war ;  their  right  of  resistance 
continues.  It  is  only  those  who  enjoy  the  favors  of  the  con- 
queror, by  a  relaxation  of  the  rights  of  war  for  their  benefit, 
that  are  tacitl}^  bound  by  the  acceptance  of  such  favors.  If 
they  decline  the  favor,  they  do  not  assume  the  obligation. 
Thus,  a  prisoner  of  war  who  refuses  to  give  his  parole,  may 
kill  his  guard  and  effect  his  escape,  without  any  violation  of 
the  laws  of  war,  or  the  obligations  of  honor  and  morality. 
( Vattel,  Droit  des  Gens,  liv.  3,  ch.  8,  §§  136-138 ;  Bmiamaqui, 
Droit  de  la  Nat  et  des  Gens,  tome  5,  pt.  4,  ch.  6  ;  Grotius,  de 
Jur.  Bel.  ac  Vac,  lib.  3,  cap.  8 ;  Heffter,  Droit  International, 
§§  119,  124.) 

§  17.  It  must  also  be  observed,  that  this  tacit  agreement  is 
mutual  and  equally  binding  upon  both  parties.  If  the  con- 
quered are  under  the  implied  obligation  to  make  no  further 
resistance  to  the  conqueror,  it  is  only  in  consideration  of  the 
favors  and  privileges  they  are  to  derive  from  a  relaxation  of 
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the  extreme  rights  of  war,  by  being  allowed  peacefully  to 
pursue  their  ordinary  occupations,  without  any  further 
restraint  than  may  be  necessary  for  the  safety  of  the  conque- 
ror. But  if  the  conqueror  should  impose  unusual  and  unne- 
cessary restraints,  should  treat  them  with  unmerited  harsh- 
ness, should  destroy  or  confiscate  their  property,  taking  away 
the  liberty  of  some  and  the  lives  of  others, —  such  conduct 
on  his  part,  would  release  them  from  the  obligation  of  non- 
resistance,  and  restore  to  them  the  rights  of  belligerents  in 
actual  war.  Insurrections,  in  such  cases,  are  justified  by  the 
law  of  necessity  and  the  natural  right  of  protecting  life,  lib- 
erty, and  property.  {Leiber,  Pol.  Ethics,  b.  3,  ch.  1,  §  1 ;  b. 
4,  ch.  2,  §  29 ;  Vatiel,  Droit  des  Gens,  liv.  3,  ch.  9,  §§  139,  140 ; 
Burlamaqui,  Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  6  ; 
Heffter,  Droit  International,  §  124 ;  Abegg,  Uniersuchungen, 
p.  86 ;  Heffter,  Lehrbuch  des  Criminalrechies,  §  37.) 

§  18.  The  abstract  question  of  the  right  of  a  people  to  take 
up  arms  against  the  authorities  of  an  established  government, 
has  often  been  discussed  by  speculative  writers.  However 
opposed  it  may  be  to  the  general  theory  of  political  organi- 
zation and  government,  it  can  hardly  be  doubted  that  a  revo- 
lution, in  certain  circumstances,  would  be  justifiable.  But 
in  what  circumstances  ?  Here  opinions  diverge,  and  doubts 
and  difficulties  increase  as  we  advance,  till  all  hope  of  a  satis- 
factory conclusion  is  lost.  Abandoning,  then,  all  chance  of 
deciding  what  constitutes  justifiable  causes  of  civil  revolu- 
tions, we  must  judge  of  them  by  their  effects.  If  we  turn  to 
history,  we  find  that  they  form  some  of  its  brightest  and  some 
of  its  darkest  pages.  Sometimes  nations  have  been  bene- 
fited by  them,  and  sometimes  they  have  proved  the  utter 
ruin  of  whole  states.  While,  therefore,  the  right  of  revolu- 
tion is  opposed  by  the  jurisconsult  on  technical  grounds,  and 
admitted  by  the  philosopher  on  the  ground  of  necessity,  all 
agree  that  such  a  terrible  rupture  of  the  frame-work  of  civil 
society  should  be  resorted  to  only  where  all  other  means  ot 
redress  have  failed.  "  Governments,  long  established,  should 
not  be  changed  for  light  and  transient  causes.  *  *  * 
But  when  a  long  train  of  abuses  and  usurpations,  pursuing 
invariably  the  same  object,  evinces  a  design  to  reduce  them 
under  an  absolute  despotism,  it  is  their  right,  it  is  their  duty. 
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to  throw  off  such  government,  and  to  provide  new  guards 
for  their  future  security."  {Vatiel,  Droit  des  Gens,  liv.  3,  ch. 
18,  §§  390,  291 ;  Taylor,  On  Revolutions,  passim  ;  Burlamaqui, 
Droit  de  la  Nat.  et  des  Gens,  tome  5,  pt.  2,  ch.  6  ;  Declaration 
of  American  Independence;  Encyclopcedia  Americana,  verb.  Insur- 
rection; Leiber,  Political  Ethics,  b.4,  ch.  8,  §§28,  29.) 

§  19.  The  right  of  insurrection  in  war,  therefore,  rests 
upon  the  same  principle  as  the  right  of  revolution  against  an 
established  government.  The  general  duty  of  obedience  to 
the  laws,  results  from  the  protection  they  afford  to  the  lives 
and  property  of  the  citizens  and  subjects;  but  when  a  civil 
government  fails  to  afford  that  protection,  and  obstinately 
persists  in  a  course  injurious  to  the  people,  and  when  the 
probable  evils  accompanying  the  change  are  not  greater  than 
the  blessings  to  be  obtained  by  it,  revolution  becomes  a  duty 
as  well  as  a  right.  So,  also,  with  respect  to  the  military  gov- 
ernment of  occupation  established  by  the  conqueror;  its 
course  may  be  so  injurious  to  the  conquered  people  as  to 
render  submission  intolerable,  and  to  justify  them  in  resort- 
ing to  the  necessary,  but  cruel  alternative,  of  insurrection. 
The  principle  is  plain  and  clear,  but  there  is  great  difficulty 
in  its  application  to  particular  cases.  The  historians  of  the 
conquered  power  almost  invariably  justify  such  insurrections 
on  the  score  of  patriotism,  while  those  of  the  opposite  party 
as  uniformly  condemn  them  as  in  violation  of  the  laws  of 
war,  and  the  implied  obligation  of  submission.  As,  in  revo- 
lutions, success  or  failure  usually  gives  to  a  military  insur- 
rection the  popular  character  of  patriotic  resistance,  or  of  a 
cruel  and  injustifiable  sacrifice  of  human  IJfe.  They  are  too 
often  judged  of  by  the  results  produced,  father  than  by  the 
causes  which  originated  them,  and  the  motives  for  which 
they  were  undertaken.  Of  all  the  operations  of  a  war  they 
are  the  most  doubtful  in  their  character  and  unsatisfactory 
in  their  results,  being  usually  attended  by  the  most  atrocious 
cruelties,  and  not  unfrequently  terminating,  even  when  suc- 
cessful, in  the  most  horrible  crimes.  As  might  naturally  be 
expected,  where  the  fiercer  passions  are  unbridled,  the  inno- 
cent and  guilty  suffer  alike,  without  respect  to  age,  sex,  or 
condition.  Hence,  the  good  produced  by  a  military  insur- 
rection seldom  compensates  for  the  evils  which  attend  it  or 
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follow  its  train.  {Heffier,  Droit  Iniernacional,  §  124 ;  Abegy, 
Tinier suchung en,  etc.,  p.  86 ;  Leiber,  PoUticat  Ethics,  b.  4,  ch.  3, 
§  28  ;  Alison,  Hist.  Europe,  vol.  1,  pp.  405,  468 ;  Vattel,  Droit 
des  Gens,  liv.  3,  cb.  18,  §§  290,  291.) 

§  20.  As  the  conquered  inhabitants,  in  a  military  insurrec- 
tion, throw  off  all  implied  obligations  of  submission  to  the 
authority  of  the  conqueror,  and  resort  to  the  extreme  rights 
of  war,  it  follows  that  the  conqueror  may,  in  such  a  case, 
resume  towards  the  insurgent  enemy  the  severe  and  extreme 
rights  of  the  same  code  over  life  and  property.     The  insur- 
gents taken  in  arms,  as  well  as  their  instigators,  may  there- 
fore be   put   to   death,   and   their   property   confiscated   or 
destroyed.     But  this  extreme  right  of  the  conqueror   over 
military  insurgents,  is  limited  by  the  laws  of  humanity,  and 
he  is  not  justifiable  if  he  resort  to  cruel  and  unnecessary  pun- 
ishments.    Such  severe  rights  should  always  be  used  with 
moderation,  and  their  exercise  tempered  with  mercy.    Hence, 
in  modern  wars,  only  the  leaders  and  instigators  of  a  military 
insurrection  are  usually  punished  with  death,  while  the  com- 
mon people  who  are  engaged  in  it  are  more  leniently  dealt 
with.     Sometimes,  heavy  contributions  are  levied  by  way  of 
punishment  upon  the  place  or  district  of  country  where  the 
insurrection  occurs.     This  practice  is  justified  on  the  ground 
that  the  instigators  and  leaders,  being  usually  the  originators 
of  the  insurrection,  should  sufter  the  punishment  due  to  the 
offence,  and  that  a  community  is  to  be  held  responsible  for 
the  acts  of  its  members  where  the  individual  offenders  can- 
not be  otherwise  reached.     It  must  be  remembered,  how- 
ever, that  although  by  the  rules  of  war  the  conqueror  has  a 
lawful  right  to  impose  the  severest  punishment  upon  military 
insurgents,  it  by  no  means  follows  that  he  is  justifiable  in  so 
doing.     We  must  here  distingush  between  what  is  permitted 
by  the  law  and  what  is  forbidden  by  morality.     As  there  is 
no  legal  tribunal  to  determine  upon  the  justice  of  a  war, 
neither  is  there  one  to  determine  upon  the  cause  of  a  military 
insurrection,  or  the  justice  of  the  punishment  imposed  upon 
the  insurgents.     But  there  is  a  tribunal  of  public  opinion  to 
which  all  are  subject.     If,  therefore,  the  conqueror  has,  by 
acts  of  tyranny  and  oppression,  given  good  cause  for  a  revolt 
in  a  place  occupied  by  force  of  arms,  his  own  conduct  will 
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be  condemned,  and  that  of  the  insurgents  approved  at  the 
bar  of  conscience  and  in  the  opinion  of  all  good  men.  ( Vide 
Ante,  chapter  xviii,  and  xix;  Vattel,  Droit  des  Gens,  liv.  3, 
ch.  18,  §§  290,  291 ;  Beffter,  Droit  Inter nacional,  §§  126,  12T  ; 
Fuffendorf,  De  Jur.  Nat.  et  Gent.,  lib.  8,  ch.  6,  §§  21,  22 ; 
Barbeyrac,  Note  sur  Fuffendorf,  tome  2,  p.  474.) 

§  21.  History  abounds  in  examples  of  this  kind  of  insur- 
rection, and  of  punishments  inflicted  by  the  conqueror  upon 
the  insurgents.    Without  recurring  to  the  wars  of  the  middle 
ages,  of  the  reformation,  of  Charles  V.,  Louis  XIV.,  and 
Frederick  II.,  before  the  principles  of  international  law  were 
fully  established  or  generally  recognized,  we  find  numerous 
examples  in  the  wars  of  Napoleon,  in  Europe,  and  of  the 
English,  in  India.    And,  without  noticing  the  military  opera- 
tions of  Clive,  Hastings,  Sir  Eyre  Coote,  and  Wellington, 
we  have,  in  the  recent  war  in  the  latter  country,  some  most 
terrible  examples  of  the  severit}^  with  which  military  insur- 
rections are  punished  at  the  present  day,  and  by  the  most 
civilized  conquerors.     But,  a  few  illustrations  drawn  from 
the  wars  of  Napoleon,  will  sufiice  for  our  purpose.     In  the 
Italian  campaign    of  1796,   the  inhabitants  of  Pavia   rose 
against    the    French    troops,    and    made    them    prisoners. 
Lannes  routed  a  portion  of  the  insurgents,  and   burnt  the 
village  of  Brescia;    but,  as  this  severe   example  failed  in 
producing  intimidation,  Napoleon  himself  returned  to  the 
revolted   city,    shot   the   leaders   of    the    insurrection,    and 
delivered  up  the  place  to  plunder.    "This  terrible  example," 
says  the  English  historian,  "crushed  the  insurrection  over 
the  whole  of  Lombardy."    In  the  campaign  of  1797,  a  Vene- 
tian insurrection  was  organized  on  the  Adige,  four  hundred 
wounded  French  in  the  hospital  of  Verona  were  killed  in 
cold  blood,  and  the  French  garrison  of  fort  Chiusa,  which 
capitulated  for  want  of  provisions,  was  inhumanly  put  to 
death.     The  insurrection  was  immediately  suppressed,   its 
authors  shot,  and  a  contribution  of  one  million  one  hundred 
thousand  francs  levied  on  the  city.     In  the  peninsular  war 
many  of  the  Spaniards  and  Portuguese,  after  submitting  to 
the  French,  took  advantage  of  every  opportunity  to  rise 
upon  a  small  garrison    or  detachment,  and  to  murder  all 
stragglers.     They  w^ere  punished  with  severity.     "So  many 
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complaints,"  says  JJTapier,  "were  made  of  the  cruelty  com- 
mitted by  Massena's  army  while  at  Santarem,  that  Lord 
Wellington  had  some  thoughts  of  reprisals ;  but  having  first 
caused  strict  inquiry  to  be  made,  it  was  discovered  that  in 
most  cases,  the  ordenan9as  after  having  submitted  to  the 
French,  and  received  their  protection,  took  advantage  of  it 
to  destroy  the  stragglers  and  small  detachments,  and  the 
cruelty  complained  of  was  only  the  infliction  of  legitimate 
punishment  for  such  conduct;  the  projected  retaliation  was 
therefore  changed  for  an  injunction  to  the  ordenan9as  to 
cease  from  such  a  warfare."  {Jamini,  Des  Guerres  de  la 
Revolution,  ch.  73;  Thiers,  Revolution  Francaise,  tome  8,  ch.  4; 
tome  9,  ch.  2;  Alison,  Hist  Europe,  voL  1,  pp.  405,  468; 
Napier,  Hist.  Peninsular  War,  vol.  2,  p.  451 ;  Napoleon, 
Memoires,  tome  3,  p.  195 ;   tome  4,  p.  149.) 

§  22.  Military  occupation,  as  has  already  been  stated, 
suspends  the  sovereignty  and  dominion  of  the  former  owner 
BO  long  as  the  conquered  territoiy  remains  in  the  possession 
of  the  conqueror,  or  in  that  of  his  allies.  The  temporary 
dominion  of  the  latter  completely  excludes,  for  the  time 
being,  the  original  dominion  of  the  former.  The  vanquished 
sovereign,  therefore,  has  no  power,  as  against  the  conqueror, 
to  alienate  any  part  of  his  own  territory  which  may  be  at 
the  time  in  the  possession  of  the  latter.  If  the  conquest  be 
completed,  or  confirmed,  the  title  passes  to  the  conqueror 
precisely  as  it  was  when  the  latter  first  acquired  the  posses- 
sion. Xo  other  party  can  claim  any  rights  over  it  arising 
from  any  conveyance  or  transfer  from  the  vanquished,  while 
it  was  in  the  conqueror's  possession.  But,  if  it  be  surren- 
dered up  to  the  former  owner,  or  recovered  by  him,  such 
conveyances  would  become  valid,  for  the  alienor  would 
not  be  permitted  to  deny  his  own  act.  It  is  a  principle  of 
jurisprudence  that  possession  of,  and  the  right  to,  the  thing 
alienated — the  jus  ad  rem  and  the  jus  in  re — are  necessary 
in  the  grantor  in  order  to  constitute  a  complete  title.  During 
military  occupation  these  exist  together  neither  in  the  original 
owner,  nor  in  the  conqueror.  The  title  conveyed  by  either 
is  therefore  imperfect;  if  by  the  former,  it  is  made  good  by 
a  restoration  of  the  conquest;  and,  if  by  the  latter,  it  is 
completed  by  a  confirmation  of  the  conquest,  whether  by 
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treaty  or  any  other  mode  recognized  in  international  law. 
(  Wildman,  Int.  Law,  vol.  1,  p.  160 ;  Kent,  Com.  on  Am.  Law, 
vol.  1,  p.  180;  TheFlotina,  1  Dod.  Rep.,  p.  450;  The  Farm, 
5  Rob.  Rep.,  p.  97;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  2,  ch.  6, 
§  1 ;  Puffendorf,  de  Jur.  Nat.  et  Gent.,  lib.  4,  ch.  9,  §  8;  Heffter, 
Droit  International,  §  131.) 

§  23.  But  suppose  war  to  be  declared  and  actually  com- 
menced, and  that  one  of  the  belligerents  has  made  manifest 
his  intention  to  effect  the  permanent  acquisition  of  a  particu- 
lar portion  of  the  territory  of  the  other,  which  intention  is 
afterwards  accomplished  by  actual  conquest,  and  that  after 
the  declaration  of  such  intention  and  while  preparation  was 
making  to  carry  it  out,  the  original  owner  should  alienate 
that  territory,  in  whole  or  in  part, —  is  the  conqueror  bound 
to  regard  such  alienation  as  a  valid  transfer,  or  may  he  dis- 
regard it  in  toto,  as  being  an  illegal  attempt  to  deprive  him  of 
the  rights  of  war  ?  In  other  words,  did  not  his  avowed 
determination  to  effect  the  permanent  acquisition  of  such 
territory,  his  preparation  to  make  the  conquest,  and  his  abi- 
lity to  effect  it,  as  proved  by  the  result,  give  to  the  conqueror 
some  incohate  or  inceptive  right  to  the  territory  subsequently 
conquered ;  or  did  they  not  at  least  suspend  the  right  of  the 
original  owner  to  alienate  it?  In  order  to  obtain  a  satisfac- 
tory solution  of  this  question,  we  will  recur  to  fundamental 
principles.  The  rights  of  conquest  are  derived  from  force 
alone.  They  begin  with  possession,  and  end  with  the  loss  of 
possession.  The  possession  is  acquired  by  force,  either  from 
its  actual  exercise,  or  from  the  intimidation  it  produces. 
There  can  be  no  antecedent  claim  or  title,  from  which  any 
right  of  possession  is  derived  ;  for  if  so,  it  would  not  be  a  con- 
quest. The  assertion  and  enforcement  of  a  right  to  possess  a 
particular  territory  do  not  constitute  a  conquest  of  that  terri- 
tory. By  the  term  conquest,  we  understand  the  forcible  acqui- 
sition of  territory  admitted  to  belong  to  the  enemy.  It 
expresses,  not  a  right,  but  a  fact,  from  which  rights  are 
derived.  Until  the  fact  of  conquest  occurs,  there  can  be  no 
rights  of  conquest.  A  title  acquired  by  conquest  cannot, 
therefore,  relate  back  to  a  period  anterior  to  the  conquest. 
That  would  involve  a  contradiction  of  terms.  The  title  of 
the  original    owner  prior  to  the  conquest,  is,   by  the  very 
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nature  of  the  case,  admitted  to  be  valid.  His  rights  are, 
therefore,  suspended  by  force  alone.  If  that  force  be  over- 
come, and  the  original  owner  resumes  his  possession,  his 
rights  revive,  and  are  deemed  to  have  been  uninterrupted. 
It,  therefore,  cannot  be  said,  that  the  original  owner  loses  any 
of  his  rights  of  sovereignty,  or  that  the  conqueror  acquires  any 
rights  whatever,  in  the  conquered  territory,  anterior  to  actual 
conquest.  The  former  are  suspended  by,  and  the  latter 
derived  from,  the  fact  of  conquest,  and,  in  order  to  deter- 
mine the  date  of  such  suspension  or  acquisition  of  rights, 
we  must  refer  to  the  fact  of  conquest,  and  not  to  any  prior 
intention  or  determination  of  the  conqueror.  If  these  pro- 
positions be  true,  it  follows  that  grants  to  individuals  made, 
after  the  commencement  of  hostilities,  by  the  original  sove- 
reign of  lands  lying  in  territory,  of  which  he  still  retains  the 
dominion  and  ownership,  rests  upon  the  same  foundation  as 
those  made  before  the  war.  If  the  title  thus  conveyed  is,  by 
municipal  law,  complete  and  perfect,  the  land  becomes  pri- 
vate property,  and  must  be  so  regarded  by  the  conqueror. 
If  it  be  incohate  and  imperfect,  but  bona  fide  and  equitable, 
it  nevertheless  constitutes  "  property  "  in  the  sense  in  which 
that  term  is  used  in  international  law.  It  is  true  that,  by  the 
extreme  rights  of  war,  the  conqueror  may  disregard  indivi- 
dual ownership,  and  take  private  property  and  convert  it  to 
his  owm  use.  But  such  a  proceeding,  as  has  already  been 
said,  is  contrary  to  modern  practice,  and  cannot  be  resorted 
to,  except  in  particular  cases  and  under  peculiar  circum- 
stances. As  neither  actual  hostilities,  nor  a  formal  declara- 
tion of  war,  can  suspend  or  terminate  the  sovereignty  of  the 
original  owner,  he  retains  and  may  exercise  his  dominion 
over  every  portion  of  his  territory,  till  actual  conquest. 
[Bouvier,  Laiv  Dictionary  verb.  Conquest;  Flemming^  et  al.,  v. 
Fage,  9  Howard  Rep.,  p.  616 ;  Phillimore,  On  Int.  Law,  vol.  3, 
§  223 ;  Vattel,  Droit  des  Gens,  liv.  2,  ch.  13,  §  197  ;  Heffter, 
Droit  International,  §  131.) 

§  24.  But,  suppose  that  the  vanquished  power,  while  the 
conqueror  is  actually  taking  forcible  possession  of  a  part  of  its 
territory,  should  send  its  agent  with  the  retreating  army, 
and,  as  the  hostile  force  advances  its  standard  from  district 
to  district,  should  deliver  to  individual  subjects  title  deeds  of 
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the  territory  at  the  moment  it  was  about  to  fall  into  the  pos- 
session of  the  advancing  foe,  with  the  evident  intention  to 
deprive  him  of  the  fruits  of  his  conquest.  Must  the  conque- 
ror recognize  such  grants  as  valid ;  and  if  not,  how  shall  he 
draw  the  line  of  distinction  between  them  and  other  titles 
issued  by  the  same  authority  after  the  commencement  of 
hostilities  and  before  actual  conquest  ?  The  want  of  good 
faith  ou  the  part  of  such  grantees,  as  well  as  on  the  part  of 
the  grantor,  would  deprive  them  of  the  rights  of  bona  fide 
purchasers.  The  destinction  between  such  titles  and  those 
acquired  in  good  faith  and  granted  in  good  faith,  and  in  the 
ordinary  exercise  of  the  rights  of  original  sovereignty,  is 
abundantly  manifest.  The  fraudulent  intent  vitiates  the  entire 
transaction,  and  renders  the  titles  mere  nullities,  and  the 
conqueror,  both  during  military  occupation  and  after  com- 
plete conquest  by  the  cessation  of  hostilities,  may  refuse  to 
recognize  them,  unless  by  some  express  treaty  stipulation  he 
has  agreed  to  regard  them  as  valid.  But  it  must  be  observed 
that  the  same  rule  applies  to  grants  made  prior  to  the  war; 
if  not  bona  fide,  the  conqueror  is  not  bound  to  recognize  them 
as  valid.  The  fact  of  the  conqueror  being  in  possession  of 
a  part  of  the  country,  or  even  of  its  capital,  produces  no  effect 
upon  the  part  which  remains  in  the  possession  of  the  former 
sovereign.  This  question  has  been  discussed  in  another  sec- 
tion. {Mass  V.  Riddle  ^  Co.,  5  Cranch.  Rep.,  p.  357;  Wild- 
man,  Int.  Law,  vol.  1,  pp.  163,  164  ;  Groiius,  de  Jur.  Bel.  ac 
Pac.,  lib.  2,  cap.  22,  §  13 ;  Bynkershoek,  Quaest.  Jur.  Pub., 
lib.  1,  cap.  6.) 

§  25.  Again,  suppose  a  belligerent  should,  after  a  declara- 
tion of  war,  and  in  anticipation  that  a  particular  portion  of 
its  territory  will  necessarily  fall  into  the  power  of  the  other 
party,  transfer  it  to  a  neutral  for  the  manifest  purpose  of 
depriving  his  enemy  of  an  opportunity  to  acquire  it  by  con- 
quest: is  the  latter  bound  to  recognize  the  validity  of  such 
transfer  ?  Every  sovereign  and  independent  state  has  an 
undoubted  right  to  alienate  any  part  of  its  own  territory,  so 
long  as  it  retains  the  ownership  and  dominion ;  and  other 
sovereign  states  have  an  equal  right  to  acquire  such  owner- 
ship and  dominion  by  any  of  the  modes  recognized  in  inter- 
national law.     But  a  mere  treaty-cession  of  a  province  or 
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territory  by  one  power  to  another,  can  never  operate,  by 
itself,  as  an  immediate  and  complete  transfer  of  the  owner- 
ship and  dominion  of  the  land,  or  of  the  allegiance  of  its 
inhabitants.     To  produce  such  effect,  a  solemn  delivery  of 
the  possession  by  the  ceding  power,  and  an  assumption  of 
the  dominion  and  government  by  that  to  which  the  cession 
is  made,  are  indispensable.     Until  then,  the  territory  con- 
tinues to  belong  to  the  original  sovereign   owner,  and  its 
inhabitants  remain  the  subjects  of  the  power  to  which  their 
allegiance  was  due  prior  to  such  treaty-cession.     Such  ceded 
territory  is,  therefore,  still  liable  to  conquest  as  the  territory 
of  the  enemy.     But  suppose  the  transfer  be  completed  by  a 
formal  delivery  of  the  possession  to  the  neutral  grantee,  and 
the  assumption  by  him  of  the  dominion  and  government  of 
the  ceded  territory  ?     If  the  transaction  is  evidently  mola  fide 
and  the  transfer  is  made  with  the  manifest  intent  to  defraud 
the  belligerent  of  the  rights  of  conquest,  the  pretended  own- 
ership of  the  neutral  sovereign  will  not  be  recognized  by  the 
conqueror.     Moreover,  such  an  attempt  on  the  part  of  a  neu- 
tral to  hold  territory  for  the  benefit  of  one  of  the  parties  to 
a  war,  and  in  fraud  of  the  belligerent  rights  of  the  other 
party,  is  regarded  as  a  violation  of  neutral  duty,  and  as  an 
act  of  hostility  toward  the  party  whose  rights  he  thus  attempts 
to  defeat.     Such  transfers  of  territory  by  a  belligerent  to  a 
neutral  are  mere  nullities,  for  fraud  vitiates  the  transactions 
of  states  as  well  as  of  individuals.     But  the  general  right  of 
neutrals  to  purchase  the  property  of  belligerents,  flagrante 
bello,  if  the  sale  be  bona  fide,  is  universally  conceded.     The 
character  of  each  transaction  must  be  decided  upon  its  own 
merits,  and  the  determination  of  the  question  belongs  to  the 
political  power  of  the  state.     Although  the  transfer  may 
have  been  made  with  the  evident  intent  to  defraud  the  bel- 
ligerent of  the  rights  to  which  he  is  entitled  by  the  laws  of 
war,  nevertheless,  policy  may  induce  him  to  treat  it  as  a 
bona  fide  transaction,  rather  than  to  involve  himself  in  hos- 
tilities with  the  pretended  purchaser.     {Heffter,  Droit  Interna- 
tional, §  131 ;  Duer,    On  Insurance,  vol.  1,  pp.  437,  438 ;    The 
Fama,  5  Rob.  Eep.,  p.  97  ;  The  Johanna  Emelia,  29  Eng.  Law 
and  Equity  Rep.,  p,  562;    Gushing,  Opinions  of  Aifys  Gen'l, 
vol.  6,  p.  638.) 
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§  26.  We  have  next  to  consider  the  effect  of  military  occu- 
pation upon  incorporeal  things  and  rights,  as  dehts,  etc.  Of 
these  it  has  been  justly  remarked:  *^  They  cannot  in  them- 
selves be  the  subject  of  actual  possession  ;  they  are  not  exter- 
nal things  on  which  the  conqueror  can  lay  his  armed  hand. 
They  are  rights  which  exist  in  mental  apprehension  as  con- 
nected with  a  given  subject  to  which  they  are  attached, 
and  with  a  material  object  upon  which  they  can  be  exercised. 
Therefore,  the  Roman  law  philosophically  said,  ipsum  jus 
ohligationes  incorporale  est,  smd  again,  vec  possideri  videiur  jus 
incorporate.''  It  is,  therefore,  only  by  the  actual  possession 
of  corporeal  thing  to  which  the  incorporeal  right  attaches 
that  the  conqueror  can  be  considered  as  occupying  the  latter; 
but,  if  he  possess  himself  of  the  former,  he  is  considered  to 
be  in  possession  of  both.  A  distinction,  however,  is  made 
between  incorporeal  rights  attached  to  a  corporeal  thing  and 
those  attached  to  2i  person.  Man,  it  is  said,  as  the  subject  of 
rights,  cannot  be  compared  to  a  thing ;  his  rights  do  not,  so 
to  speak,  hang  upon  him  as  they  hang  upon  a  piece  of  land; 
they  rather  proceed  from  him  ;  they  constitute  his  intellectual 
or  spiritual  property,  which  cannot,  by  the  agency  of  what 
Grotius  calls  a  nudum,  factum^  be  separated,  without  his  con- 
sent, from  his  person.  It  follows,  therefore,  that  when  a 
person  to  whom  certain  rights  belong  is  captured  by  an 
enemy,  such  capture  gives  to  the  captor  only  the  corporeal 
and  actual  things  in  the  possession  of  the  prisoner;  the  pos- 
session of  the  creditor's  person  does  not  give  a  jus  exigendi 
of  his  debts.  It  therefore  follows,  that  incorporeal  things, 
such  as  debts,  do  not  accrue  to  the  conqueror  as  a  conse- 
quence of  his  possession  of  the  person  who  is  entitled  to 
them.  The  rule  was  somewhat  different  when  prisoners  of 
w^ar  were  made  slaves.  But  may  not  debts  accrue  to  the 
conqueror  from  his  possession  of  the  instruments  or  docu- 
ments which  contain  the  legal  statement  of  the  obligation 
of  the  obligor,  as  promissory  notes,  mortgages,  etc.  ?  We 
have  shown  in  a  preceding  chapter  that  such  documents  are 
only  evidences  of  debts,  but  not  the  debts  themselves,  and 
that  the  mere  fact  of  their  posse^ssion  does  not  of  itself  au- 
thorize the  possessor  to  exact  payment  from  the  promisor. 
The  original  creditor  may  be  entitled  to  recover  his  debt 
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though  these  instruments  be  lost  or  destroyed.  (Digests^  i.  t. 
viii.,  1 ;  xli.  t.  iii.,  4,  s.  27 ;  xli.,  t.  ii.,  3 ;  jBrunleyer^  Diss,  de 
OccKpaiione  Bellica,  Argent^  1702;  Ffeiffer,  Das  Becht  der 
Kreigseroberwig,  etc.,  pp.  44-60  ;  Phillimore,  on  Int.  Law,  vol. 
3,  §§  545-548 ;  Burlamaqui,  Droit  de  la  Nat.  et  des  Gens., 
tome  5j  pt.  4,  ch.  3,  §  14  ;  Puffendorf,  De  Jure  Nat.  et  Gent, 
lib.  8,  cap.  6,  §  22  ;  Heffter,  Droit  International,  §  134 ;  Real, 
Science  du  Government,  tome  5,  ch.  2,  sec.  5.) 

§  27.  We  will  next  consider  the  effect  of  a  military  occu- 
pation of  a  state  upon  debtso  wing  to  its  government.  Does 
such  conquest  of  the  state  carry  with  it  the  incorporeal  rights 
of  the  state,  such  as  debts,  etc.  ?  In  other  words,  do  these 
rights  so  attach  themselves  to  the  territory  that  the  military 
possession  of  the  latter  carries  with  it  the  right  to  possess  the 
former  ?  There  are  two  distinct  cases  here  to  be  considered ; 
Jirst,  where  the  imperium  of  the  conqueror  is  established  over 
the  whole  state,  {victoria  universalis ;)  and  second,  where  it  is 
established  over  only  a  part,  as  the  capital,  a  province,  or  a 
colony  {victoria  particidaris.)  As  has  already  been  stated,  all 
rights  of  military  occupation  arise  from  aciucd  possession,  and 
not  from  constructive  conquests ;  they  are  de  facto,  and  not 
de  jure  rights.  Hence,  by  a  conquest  of  part  of  a  country, 
the  government  of  that  country,  or  the  state,  is  not  in  the 
possession  of  the  conqueror,  and  he,  therefore,  cannot  claim 
the  incorporeal  rights  which  attach  to  the  whole  country  as 
a  state.  But,  by  the  military  possessions  of  a  part,  he  will 
acquire  the  same  claim  to  the  incorporeal  rights  which  attach 
to  that  part,  as  he  would,  by  the  military  occupation  of  the 
whole,  acquire  to  those  which  attach  to  the  whole.  We  must 
also  distinguish  with  respect  to  the  situations  of  the  debts, 
or  rather  the  locality  of  the  debtors  from  whom  they  are 
owing,  whether  in  the  conquered  country,  in  that  of  the 
conqueror,  or  in  that  of  a  neutral.  If  situated  in  the  con- 
quered territory,  or  in  that  of  the  conqueror,  there  is  no  doubt 
but  that  the  conqueror  may,  by  the  rights  of  military  occu- 
pation, enforce  the  collection  of  debts  actually  due  to  the 
displaced  government,  for  the  de  facto  government  has,  in 
this  respect,  all  the  powers  of  that  which  preceded  it.  But 
if  situated  in  a  neutral  state,  the  power  of  the  conqueror, 
being  derived  from  force  alone,  does  not  reach  them,  and  he 
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cannot  enforce  payment.  It  rests  with  the  neutral  to  decide 
whether  he  will,  or  will  not,  recognize  the  demand  as  a  legal 
one,  or,  in  other  words,  whether  he  will  regard  the  govern- 
ment of  military  occupation  as  sufficiently  permanent  to  be 
entitled  to  the  rights  of  the  original  creditor.  He  owes  the 
debt,  and  the  only  question  with  him  is,  who  is  entitled 
to  receive  it  ?  In  deciding  this  question  he  will  necessarily 
be  determined  by  the  particular  circumstances  of  the  case, 
and  will  probably  delay  his  action  till  all  serious  doubts  are 
removed.  {Real,  Science  du  Gouvermnent,  tome  5,  ch.  2,  sec.  5 ; 
Wolfius,  Jus  Gentium,  cap.  7,  §§  833,  864 ;  Vaiiel,  Droit  des 
Gens,  liv.  3,  ch.  14,  §  213 ;  Burlamaqui,  Droit  de  la  Nat.  et  des 
Gens,  tome  5,  pt.  4,  ch.  8 ;  Fhillimore,  On  Int.  Law,  vol.  3, 
§§549-556;  Lauterbach,  Colleg.  Pandect.,  lib.  49,  t.  15,  §  7; 
Pfeiffer,  Dos  Recht.  der  Kreigseroberung,  pp.  109, 160;  Heffter, 
Droit  International,  §  134.) 

§  28.  If  the  debt,  from  whomsoever  owing,  be  paid  to  the 
government  of  military  occupation,  and  the  conquest  is  after- 
ward made  complete,  no  question  as  to  the  legality  of  the 
payment  can  subsequently  arise.  But  should  the  former 
sovereign  or  government,  after  a  lapse  of  time,  be  restored, 
and  the  debtor  has  received  his  discharge,  may  the  original 
creditor  demand  a  second  payment?  The  burthen  of  proof, 
in  SQch  a  case,  lies  upon  the  debtor ;  and  in  order  to  render 
the  payment  valid,  and  make  it  operate  as  a  complete  dis- 
charge of  the  debt,  he  must  show:  1st,  that  the  sum  was 
actually  paid,  for  an  acquittance  or  a  receipt,  without  actual 
payment,  is  no  bar  to  the  demand  of  the  original  creditor; 
2d,  that  the  debt  was  actually  due  at  the  time  when  it  was 
paid  ;  3d,  that  the  payment  has  not  been  delayed  by  a  Vfiora 
on  the  part  of  the  debtor,  which  had  thus  operated  to  defeat 
the  claim  of  the  original  creditor.  If  the  debtor  be  a  citizen  of 
the  conquered  country,  or  a  subject  of  the  conqueror,  he  must 
also  show :  4th,  that  the  payment  was  compulsory, — the  effect 
of  a  vis  major  upon  the  debtor, — not  necessarily  extorted  by 
the  use  of  physical  force,  but  paid  under  an  order,  the  diso- 
bedience of  which  was  threatened  with  punishment.  If  the 
debtor  be  a  neutral  or  stranger,  he  cannot  plead  compulsion 
as  a  justiiication  of  his  making  payment  to  the  conqueror, 
but  he  must  also  show :  5th,  that  the  constitutional  law  of  the 
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state  recognized  the  payment,  as  made  by  him,  to  be  valid ; 
in  other  words,  that  it  was  made  in  good  faith,  and  to  the 
de  facto  authority  authorized  by  the  fundamental  laws  to 
receive  it.  It  is  not  a  necessary  condition,  but  it  is  a  sub- 
stantive defense  against  the  original  creditor,  that  the  money 
has  been  applied  to  his  benefit;  thus,  in  the  case  of  a  state 
creditor,  if  the  money  has  been  applied  to  the  benefit  of  the 
state, — if  there  has  been  what  the  civilians  term  a  versio  in 
rem, — the  payment  will  be  regarded  as  valid.  [Phillimore,  On 
Int.  Law,  vol.  3,  §§  157,  158 ;  Kluber,  LJurop.  Volkerrecht, 
§§  258,  259  ;  Pfeiffer,  Dos  Recht  der  Kreigseroherung,  pp.  161- 
164 ;  Wolfius,  Jus  Genihtm,  cap.  7,  §  840 ;  Yattel,  Droit  des  Gens, 
liv.  3,  ch.  5,  §  77 ;  J.  Voet,  Com.  ad  Pandecias,  lib.  19,  tit.  2, 
§  28 ;  Heffier,  Droit  International,  §  134.) 

§  29.  The  earliest  historical  example  of  the  efi^ect  of  mili- 
tary occupation  or  conquest,  on  the  payment  or  cancelling  of 
debts  due  the  conquered  state,  is  that  of  the  hundred  talents 
borrowed  by  the  Thessalonians  from  Thebes,  and  remitted 
by  Alexander,  as  has  been  stated  in  another  chapter.  This 
case,  however,  belongs  rather  to  complete  conquests,  than  to 
mere  military  occupation ;  for  the  debt  not  being  paid,  but 
remitted,  as  a  gift,  the  validity  of  the  gift  could  be  sustained 
only  on  the  ground  that  Alexander  had  become  so  entirely 
and  absolutely  master  of  Thebes,  as  to  constitute  him  the 
heir  and  universal  successor  to  the  defunct  and  extinguished 
state.  In  the  civil  war  between  Csesar  and  Pompey,  the 
former  remitted  to  the  city  of  Dyrrachium,  the  payment  of 
a  debt  which  it  owed  to  Caius  Flavins,  the  friend  of  Decius 
Brutus.  The  jurists  who  have  commented  on  this  transac- 
tion, agree  that  the  debt  was  not  legally  diFcharged  ;  1st, 
because  in  a  civil  war  there  could  be,  properly  speaking,  no 
occupation;  and  2d,  because  it  was  a  private  and  not  a  public 
debt.  Another  classical  example  was  that  of  the  confiscation 
of  Khodian  houses  and  debts  within  the  Syrian  dominions, 
by  Antiochus,  king  of  Syria;  but  this  was  settled  by  the 
peace  which  provided  for  the  status  quo  ante  helium.  {Philli- 
raore,  On  Int.  Laiv,  vol.  3,  §§  561-563  ;  Quintilian,  Inst.  Oral., 
lib.  5,  cap.  10;  Puffendorf,  De  Jur.  Nat.  et  Gent,  lib.  8,  cap. 
6,  §  23 ;  Grotius,  De  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  8,  §  4 ; 
Alhericus  Gentilis,  de  Jure  Belli.,  lib.  3,  cap.  5;   Cocceius,  Gro- 
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tins  lUusiraius,  t.  3.,  pp.  202,  236;  Vatiel,  Droit  des  Gens,  liv.  3, 
ch.  14,  §  212 ;  Polybius,  Histor.  Exerjptae  Legaiiones,  cap.  35 ; 
Ffeifer,  Dos  JRecht  der  Rreigseroberung,  pp.  165-180 ;  Heffier, 
Droit  International,  §  134 ;  Tittman,  Neber  den  Bund  des  Amph., 
p.  135  ;  Kamptz,  Literatiir,  etc.,  §  307.) 

§  30.  The  first  example  in  modern  times,  referred  to  by 
jurists,  occurred  in  1349.  A  Fleming  lent  a  Frenchman  a 
thousand  crowns  ;  the  latter  contrived  to  delay  the  payment 
until  war  broke  out  between  Flanders  and  France,  and  then 
paid  the  money  into  the  French  treasury.  After  the  peace 
the  Fleming  again  demanded  his  debt,  but  the  Frenchman 
defended  himself  by  alleging  the  payment  to  the  royal  trea- 
sury. He,  however,  was  condemned  to  pay  back  so  much  of 
the  thousand  crowns  as  he  should  be  proved  to  have  expen- 
ded to  his  own  benefit;  in  other  words,  the  court  of  his  own 
country  relieved  him  only  to  the  extent  of  the  sum  actually 
paid  to  the  sovereign  of  the  debtor.  The  fraudulent  moi^a 
does  not  seem  to  have  entered  into  the  judicial  investigation 
of  this  case.  In  a  war  between  Pisa  and  Florence,  toward 
the  close  of  the  fifteenth  century,  the  former  compelled,  by 
threats  of  punishment,  its  subjects,  who  were  debtors  to  Flo- 
rentine subjects,  to  pay  their  debts  into  the  Pisan  treasury. 
A  Pisan  debtor,  named  Ludovicus,  who  had  so  paid  his  debt, 
was  nevertheless  sued  for  it  by  his  Florentine  creditor;  the 
question  was  referred  to  Philip  Decius,  a  Milanese  jurist  of 
the  highest  reputation,  who,  reciting  the  premises,  concludes  : 
^'Ex  quibus  omnibus  concludo  et  indubitanter  existimo,  quad 
Ludovicus  mediante  tali  solutione  fuerit  liberatus."  In  the 
year  1495,  when  Charles  VIII.  of  France  overrun  Italy,  and 
temporarily  replaced  the  house  of  Anjou  upon  the  throne  of 
ISTaples,  the  debts  due  to  the  state  from  the  opposite  faction 
were  called  in,  as  a  means  of  enriching  the  Angevin  party. 
Some  of  the  debtors  paid  honestly  the  full  amount  of  their 
debts;  others  paid  a  portion,  and  obtained  a  receipt  in  full ; 
others  again  obtained  a  written  discharge,  without  paying 
anything.  Four  months  afterward,  Ferdinand  of  Arragon 
was  restored  to  power,  and  the  French  and  Angevins  driven 
out;  and  the  validity  of  these  payments  and  receipts  was 
sharply  contested.  The  opinion  of  Matthacus  de  Affictis,  a 
jurist  of  the  highest  authority,  was  invoked,  which  concluded 
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in  the  following  words  :  "  Prima  conclusion  quod  illi  debitores 
regum  de  Arregonia,  qui  fuerunt in  mora solvendi  dictis  regibus 
pecuniam  debitam  in  genere,  et  jussu  reyis  Caroli  et  suorum 
officialium  solverunt  ipsis  donotmis  non  sunt  Uberati,  ettenen- 
tur  solvere  dictis  regibus,  veris  creditoribus.     Segunda  con- 
clusio  sit  ista,  quod  illi  debitores  qui  non  fuerunt  in  mor^  sol- 
vendi  dictis  creditoribus,  sed  jussi  fuerunt  ab  officialibus  regis 
Franciae,  quod  solvant  illis  Gallis,  virtu te  largitatis  regis,  et 
ipsi  fecerunt,  quidquid  eis  fuit  possibile,  ut  non  solverent,  et 
realiter  eis  solverunt  propter  jussum  poenalem,  et  isti  sunt 
liberati.     Tertia  conclusio  sit  esta,  quod  si  debitor  fuit  in  mor^, 
sed  erat  infra  tempus  purgandi  moram,  et  infra  illud  tempus 
sed  exactus  ab  illis  Gallis  jussu  magistratus,  tune  solvendo 
Gallis  perinde  habetur,  ac  si  non  esset  in  mora,  et  sic  erit  libe- 
raius.     Quaria  conclusio  sit  ista,  quod  debitor,  qui  solvit  Gallis 
illam  pecuniam  debitam  regibus  de  Arragonia  virtute  jussus 
magistratus,  cui  nonpotuitresistere,  et  pecuniam  illam  debitam 
post  diem  solutionis  faciendi  erat  solitum,  quod  ipsi  debitores 
penes  se  retinebant  pro  expensis,  occurentibus  in  administra- 
tione  officii  nomine  regio,  siipsam  pecuniam  Gallis  solverunt, 
sunt  liberati,  etiam  quod  fuerunt  in  mora.     Quinta  conclusio 
sit  ista,  qaod  illi  debitores,  qui  solutionem  probant  per  confes- 
sionem  Gallorum  publicam  vel  privatam,  ita  quod  non  probant 
veram  numeration  era  pecuniae  eis  factum,  7ion  sunt  liberati,  sed 
debent  solvere  veris  creditoribus,  quantum  cunque,  ostende- 
rint  dictum  jussum.     Sexta  conclusio,  quod  illi  debitores,  qui 
se  concordaveruent,  et  non   ostendunt  reram  solutionem  in 
totum  vel  in  partem,  non  sunt  liberati.     Exitus  rei  approbavit 
istas  conclusion es."     The  case  of  the  debtors  of  the  Prince 
of  Hesse-cassel,  which  has  furnished  such  a  fruitful  subject 
for  discussion  by  modern  jurists,  belongs  rather  to  complete 
conquests  than  mere  military  occupation,  and  will,  therefore, 
be  considered  in  the  next  chapter.     The  only  additional  case 
in   modern  times,   to  which  we  shall   here  refer,   occurred 
during  the  war  between   the  United  States  and  the  republic 
of  Mexico.     The  Messrs.  Laurents,  British  subjects  domi- 
ciled in  Mexico,  had  purchased  of  the  Mexican  government, 
in  1847,  certain  church  property,  the  sale  of  which  had  been 
previously  authorized   by  a  law  of  the  Mexican  congress. 
The  contract  of  sale  was  duly  signed  hj  the  Laurents  as  pur- 
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chasers,  and  by  the  agents  of  the  government  as  the  sellers, 
and  the  purchase  money  deposited  in  the  hands  of  a  banker, 
to  await  the  execution  of  the  conveyance  by  the  proper  gov- 
ernment olficer.  By  some  neglect  the  instrument  had  not 
been  signed,  but  the  purchasers  were  in  possession  of  the 
property,  and  the  money  still  remained  on  deposit  when  the 
city  of  Mexico  was  captured  by  the  American  forces.  This 
money  was  seized  and  confiscated  by  General  Scott  as  the 
property  of  the  Mexican  government.  On  the  return  of 
peace  the  church  reclaimed  the  property,  and,  on  suit,  recov- 
ered its  possession  from  the  Messrs.  Laurents,  not  on  the 
ground  of  a  default  of  payment,  but  of  illegality  of  sale. 
The  Laurents  then  made  reclamation  against  the  United 
States  for  the  money  confiscated,  as  British  subjects,  before 
the  joint  commission  of  the  two  governments.  The  com- 
missioners being  unable  to  agree,  the  case  was  referred  to  the 
umpire,  who  decided  that,  according  to  the  rules  of  interna- 
tional law,  the  claimants  were,  at  least  for  the  time  being,  to 
be  regarded  as  Mexican  citizens,  and  not  British  subjects. 
Their  claim  was,  therefore,  rejected.  (Paponius,  Recueil 
d' Arrets,  liv.  5,  tit.  6,  arret  2 ;  PhilUmore,  On  Int.  Laic,  vol.  3, 
§§  565-569  ;  Commission  of  Claims  betiveen  U.  S.  and  G.  Britain^ 
pp.  120-160 ;  Philip  Decius,  Consilia,  cap.  25 ;  Matihaeus  de 
Affliciis,  Decisiones  Nap.,  Dec.  150 ;  Pfeiffer,  Das  Bechi  der 
Kriegserherung^  pp.  191-192.) 

54 
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^1.  Conquest,  how  completed  —  ^2.  Acquisition  of  parts  of  a  state  —  ^3,  Sub- 
jugation of  an  entire  state  —  ^4.  Retroactive  effect  of  confirmation  of  con- 
quest—  I  5.  Transfer  of  personal  allegiance  by  conquest —  ^6.  The  assent 
of  the  subject  required — §7.  Such  assent  determined  by  domicil  —  ^8. 
Reason  of  this  rule — g  9.  Application  to  naturalized  citizens  and  foreign 
subjects  —  g  10.  Rule  varied  by  treaty  and  by  municipal  law  —  ^11.  Right 
to  citizenship  under  new  sovereignty  —  gl2.  English  law  on  this  subject  — 
§13.  American  decisions — ^14.  Laws  of  the  conquered  territory  —  §15. 
Conquered  territory  under  British  laws —  §  16.  Under  the  United  States  — 
§  17.  Laws  of  conquered  state,  how  affected  by  the  new  sovereignty — §  18. 
How  affected  by  laws  of  military  occupation  —  §  19.  What  laws  of  new 
sovereignty  extend  over  it —  |  20.  Conquests  and  discoveries —  §  21.  Laws 
contrary  to  fundamental  principles  of  new  sovereignty — §22.  American 
decisions  —  §23.  Revenue  laws  in  California  —  §24.  Conquest  changes 
political  rights,  but  not  rights  of  property — §25.  Titles  to  real  estate  — 
§26.  Necessity  of  remedial  laws  for  such  titles  —  §  27.  Effect  of  conquest 
on  the  property  of  the  state  —  §  28.  Alienated  domains  of  Hesse-Cassel  — 
§  29.  Debts  of  Hesse-Cassel. 

§  1.  As  already  remarked,  the  conqueror's  title  to  immov- 
able property  taken  from  the  enemy,  may  he  completed  in 
various  waj-s,  as,  by  a  treaty  of  peace  or  of  cession,  by  entire 
subjugation  and  the  incorporation  with  the  conquering  state, 
by  civil  revolution  and  the  consent  of  the  inhabitants,  or  by 
the  mere  lapse  of  time  and  the  inability  of  the  former  sove- 
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reignty  to  recover  its  lost  possessions.     We  will  proceed  to 
consider  these  different  modes  of  confirmation.     The  title  to 
conquered  territory  is  made  complete  by  a  treaty  of  peace, 
either  by  express  provisions  of  cession,  or  by  the  implied 
condition  of  uii  possidetis.     If  the  stipulation  of  cession  is 
introduced  in  the  treaty,  it  is  usual  to  require  of  the  con- 
queror certain  stipulations  with  respect  to  the  inhabitants  of 
the  ceded  conquered  territory,  in  order  to  secure  to  them 
rights  not  guarantied  by  the  positive  law  of  nations.     But 
the  conqueror's  title  is  equally  made  complete  by  the  silent 
operation  of  a  general  treaty  of  peace,  for,  as  the  principle 
of  uii  possidetis  is  the  basis  of  every  such  treaty,  unless  the 
contrary  is  expressed,  the  conquered  territory  remains  with 
the   conqueror,  and  his  title  cannot  afterward  be  called  in 
question.     But,  a  treaty  is  not  the  only  mode  in  which  the 
rights  of  conquest  are  confirmed  and  made  valid.     If  the 
state  to  which  the  conquered  territory  belonged  is  entirely 
subjugated,  and  its  power  destroyed,  the  title  of  the  con- 
queror is  considered  complete  from  the  date  of  the  subjuga- 
tion of  the  former  sovereign  owner.     In  this  case  there  could 
be  no  treaty  of  cession  or  confirmation,  for,  by  supposition, 
the  former  owner  no  longer  exists  as  a  sovereign  state ;  it, 
therefore,  can  neither  confirm  nor  call  in  question  the  con- 
queror's title.     So,  also,  if  the  state  to  which  the  conquered 
territory  belonged  be  so  weakened  by  the  war  as  to  afford 
no  reasonable  hope  of  ever  being  able  to  recover  its  lost  ter- 
ritory, but,  from  pride  or  obstinacy,  it  refuses  to  make  any 
formal  treaty  of  peace,  although  destitute  of  the  requisite 
means  of  prolonging  the  contest;  the  conqueror  is  not  obliged 
to  continue  the  war  in  order  to  force  the  other  party  into  a 
treaty.     He  may  content  himself  with  the  conquest  already 
made,  and  annex  it  to,  or  incorporate  it  with,  his  own  ter- 
ritory.    His  title  will  be  considered  complete  from  the  time 
he  proves  his  ability  to  maintain  his  sovereignty  over  his  con- 
quest, and  manifests^  by  some  authoritative  act,  as  of  annexa- 
tion or  incorporation,  his  intention  to  retain  it  as  a  part  of  his 
own  territory.     Both  of  these  requisites — ability  to  maiyitain 
and  intention  to  retain — are  necessary  to  complete  the  conquest; 
and  the  latter  must  be  manifested  by  some  unequivocal  act, 
as  annexation  or  incorporation,  made  by  the  sovereign  author- 

54* 


812  International  Law, 

ity  of  the  conquering  state.  Without  some  such  authoritive 
act,  the  conquered  territory  is  held  by  the  rights  of  military 
occupation  only,  and  not  as  a  complete  conquest.  So  far  as 
neutrals  are  concerned,  it  belongs  to  the  conquering  state, 
but  does  not  form  a  part  of  it.  It  is  held  by  the  right  of 
possession  and  not  by  complete  title,  and  is  therefore  subject 
to  the  rights  of  postliminy.  Again,  if  the  conquest  be  accom- 
panied by  a  civil  revolution  and  a  change  of  internal  govern- 
ment, as  where  a  colony  or  province  revolts  against  the  former 
sovereign,  and,  with  the  assistance  of  the  conqueror,  estab- 
lishes its  own  independence,  and  unites  itself  to  the  con- 
queror, the  sovereignty  of  the  former  owner  may  be  regarded 
as  extinguished  by  the  act  of  separation,  independence  and 
voluntary  annexation  or  incorporation,  and  without  a  treaty 
of  peace,  or  of  cession.  The  new  internal  government  so 
organized  and  recognized,  acts  for  itself,  independently  of  its 
former  sovereign.  Such  cases,  however,  are  of  rare  occur- 
rence. In  whatever  way  the  conquest  is  completed,  the 
institutions  of  the  conquering  power  usually  require  some 
definitive  act  in  order  to  annex  or  incorporate  the  conquered 
territory,  so  as  to  complete  the  conquest  and  perfect  the  title. 
In  such  cases  no  alienation  to  a  third  party  can  be  made 
complete  till  the  conquest  itself  is  perfected  by  such  definitive 
act.  Thus,  the  President  of  the  United  States,  when  war  is 
duly  declared,  may  conquer  and  take  possession  of  foreign 
territory,  but  the  joint  action  of  the  president  and  senate  is 
required  to  complete  it  by  treaty,  and  congress  alone  can 
annex  it,  or  incorporate  it  into  the  union.  Without  such 
act  of  treaty  confirmation,  or  of  lawful  annexation  or  incor- 
poration, the  title  to  any  conquest  made  by  the  United  States 
would  still  be  considered  in  international  law  as  incomplete. 
( Wildman,  Int.  Laiv,  vol.  1,  p.  162 ;  Vaitel,  Droit  des  GenSy 
liv.  3,  ch.  13,  §  201;  Wheaton,  Elem.  Int.  Law,  pt.  2,  ch.  4, 
§  5;  Flemming,  et  al.  v.  Page^  9  Howard  Eep.,  p.  603;  Real, 
Science  du  Gouvernement,  tome  5,  ch.  2,  sec.  5;  Ileffter,  Droit 
International,  §§  69,  133,  178,  185 ;  Ihillimore,  On  Int.  Law, 
vol.  3,  §§  568,  et  seq. ;  Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit. 
1,  cap.  12 ;  Kamjptz,  Literatur,  etc.,  §  312 ;  Cocceius,  Grotius 
Illus.,  lib.  1,  cap.  4,  §15;  Shaiimann,  Die  Rechtl.  Verhalinisse; 
Grotius,  de  Jur,  Pel,  ac  Pac,  lib.  3,  ch.  6,  §  4;  Meerman^  Von 
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Bern  Recht  der  Eroherung^  passim ;  Kluber,  Droit  des  Gens 
Mod.,  §  256;  Martens,  Precis  dii  Droit  des  Gens,  §  277  ;  Sirey, 
Recueil,  etc.,  xvii.  1,  217;  xxx.  1,  280;  Riquelme,  Derecho  Pub. 
Int.,  lib.  1,  tit.  1,  cap.  12;  Puffendorf,  De  Jure  Nat.  et  Gent., 
lib.  8,  ch.  6,  §  20 ;  The  Boedes  Lust,  5  Rob.  Rep.,  pp.  233- 
251;   The  Flotina,  1  Dod.  Rep.,  p.  450.) 

§  2.  The  conqueror  who  acquires  a  province  or  town  from 
the  enemy,  acquires  thereby  the  same  rights  which  were 
possessed  by  the  state  from  which  it  is  taken.  If  it  formed 
a  constituent  part  of  the  hostile  state,  and  was  fully  and 
completely  under  its  dominion,  it  passes  into  the  power  of 
the  conqueror  upon  the  came  footing.  It  is  united  with  the 
new  State  upon  the  same  terms  on  which  it  belonged  to  the 
old  one  ;  that  is,  with  only  such  political  rights  as  the  con- 
stitution and  laws  of  the  new  state  may  see  fit  to  give  it.  It 
retains  no  political  privileges  or  immunities,  but  may  acquire 
those  it  never  possessed  before.  In  political  rights  it  may 
be  the  gainer  or  the  loser  by  the  change ;  if  from  being  a 
part  of  an  absolute  monarchy  it  becomes  a  part  of  a 
republic,  its  liberties  will  be  enlarged,  or,  if  the  reverse,  they 
will  be  restricted.  But  such  restriction,  in  any  case,  must 
be  in  conformity  with  the  rights  of  conquest  and  the  laws  of 
war.  "When  ISTew  Mexico  formed  a  part  of  the  Mexican  Re- 
public, it  enjoyed  the  right  of  representation  in  the  Mexican 
congress;  on  the  conquest  of  that  territory  by  the  arms  of  the 
United  States,  under  Gen.  Kearny,  a  clause  was  introduced 
into  the  new  organic  law  for  sending  a  representative  to  the 
Congress  of  the  United  States.  This  part  of  the  organic 
law  was  disapproved  by  the  president,  and  even  without  such 
disapproval,  it  was  utterly  inoperative,  for  this  right  of  repre- 
sentation was  a  political  right,  which  was  lost  by  the  very 
act  of  conquest,  and  could  be  restored  to  it  only  by  the 
action  of  congress,  after  its  permanent  incorporation  into  the 
conquering  republic.  The  case,  however,  is  different  where 
the  enemy  possessed  only  a  quasi-sovereignty,  or  limited 
political  rights,  over  the  conquered  province  or  town.  The 
conqueror  acquires  no  other  rights  than  such  as  belonged  to 
the  state  against  which  he  has  taken  up  arms.  "War," 
says  Yattel,  ''  authorizes  him  to  possess  himself  of  what 
belongs  to  his  enemy.     If  he  deprives  that  enemy  of  the 
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sovereignty  of  a  town  or  province,  he  acquires  it,  such  as  it 
is,  with  all  its  limitations  and  modifications.  Accordingly, 
care  is  usually  taken  to  stipulate,  both  in  particular  capitu- 
lations and  in  treaties  of  peace,  that  the  towns  and  countries 
ceded  shall  retem  «?Z  their  liberties^  privileges  and  immunities,'' 
But  where  such  conquered  provinces  and  towns  have  them- 
selves taken  up  arms  against  him,  thus  making  them- 
selves directly  his  enemies,  the  conqueror  may  regard 
them  as  vanquished  foes,  and  treat  them  precisely  as 
he  would  treat  other  conquered  territory.  [Vattel^  Droit 
des  Gens.,  liv.  3,  ch.  13,  §  199;  Groiius,  de  Jur.  Bel.  ac 
Fac,  lib.  3,  ch.  8,  §  2 ;  Heffter,  Droit  International,  §§  131,  et 
seq.;  Hiquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  12 ;  JReal, 
Science  du  Gouvernement,  tome  5,  ch.  2,  sec.  5 ;  Cross  v.  Harri- 
son, 16  How.  Rep.,  p.  194;  American  Ins.  Co.  v.  Canter,  1 
Peters  Eep.,  p.  542;  Marcy  to  Kearny,  Jan'y  11th,  1847,  Ex. 
Doc,  1^0.  17,  31st  Cong.,  1st  sess.  H.  E.) 

§  3.  If  the  hostile  nation  be  subdued  and  the  entire  state 
conquered,  a  question  arises  as  to  the  manner  in  which  the 
conqueror  may  treat  it  without  transgressing  the  just  bounds 
established  by  the  rights  of  conquest.  If  he  simply  replaces 
the  former  sovereign,  and,  on  the  submission  of  the  peo- 
ple, governs  them  according  to  the  laws  of  the  state,  they 
can  have  no  cause  of  complaint.  Again,  if  he  incorporate 
them  with  his  former  states,  giving  to  them  the  rights,  privi- 
leges and  immunities  of  his  own  subjects,  he  does  for  them 
all  that  is  due  from  a  humane  and  equitable  conqueror  to 
his  vanquished  foes.  But  if  the  conquered  are  a  fierce, 
savage  and  restless  people,  he  may,  according  to  the  degree 
of  their  indocility,  govern  them  with  a  tighter  rein,  so  as  to 
curb  their  "impetuosity,  and  to  keep  them  under  subjection." 
Moreover,  the  rights  of  conquest  may,  in  certain  cases,  jus- 
tify him  in  imposing  a  tribute  or  other  burthen,  either  a  com- 
pensation for  the  expenses  of  the  war,  or  as  a  punishment 
for  the  injustice  he  has  suffered  from  them.  But  if  he 
attempts  to  reduce  the  conquered  people  to  a  state  of  abso- 
lute subjection,  or  slavery,  there  is  no  complete  conquest,  for 
the  state  of  warfare  between  that  nation  and  himself  is  per- 
petuated. The  Scythians  said  to  Alexander  the  Great  : 
"  There  is  never  any  friendship  between  the  master  and  the 
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slave.  In  the  midst  of  peace,  tlie  rights  of  war  still  subsist." 
( Vaiiel,  Droit  des  Gens.,  liv.  3,  ch.  13,  §  201 ;  2  Curtius,  His- 
tory, etc.,  liv.  7,  cap.  8 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  3, 
caps.  8,  15  ;  Puffendorf,  de  Jur.  Nat.  et  Gent,  lib  8,  cap.  6,  § 
24 ;  Peal,  Science  dii  Gouvernemeni,  tome  5,  ch.  2,  sec.  5 ;  Ifeff- 
ter.  Droit  International,  §  124;  Abegg.  Untersuchimgen,  etc., 
p.  86.) 

§  4.  We  have  already  remarked,  that  when  one  belligerent 
acquires  military  possession  of  territory  belonging  to  an 
enemy,  the  sovereignty  and  dominion  of  the  latter  is  sus- 
pended. If  such  possession  be  retained  till  the  completion  or 
confirmation  of  the  conquest,  the  temporary  dominion  thus 
acquired  by  the  conqueror  becomes  full  and  complete,  jo^m?/w 
dominium,  et  utile.  Moreover,  this  confirmation  or  completion 
of  the  conquest  has,  so  far  as  ownership  is  concerned,  a 
retroactive  effect,  confirming  the  conqueror's  title  from  the 
date  of  the  conquest,  and,  therefore,  making  definitively  valid 
his  acts  of  ownership  —  alienation  included — during  his  milij 
tary  occupation.  But  it  can  hardly  be  said,  that  the  con- 
firmation of  the  conqueror's  title,  by  such  retroactive  effect, 
changes  the  previous  legal  condition  of  the  conquered  terri- 
tory, and  especially  in  its  external  relations.  That  is,  the 
confirmation  of  the  conquest  does  not  make  it  a  part  of  the 
conquering  state  during  the  time  it  was  held  simply  under 
the  rights  of  military  occupation.  Thus,  the  duties  imposed 
on  foreign  goods,  imported  into  such  territory  during  mili- 
tary occupation,  may  have  been  very  different  from  those 
which  the  conqueror  could  have  imposed  upon  the  same 
goods,  when  imported  into  his  own  state  ;  if  the  confirmation 
of  the  conquest  made  such  territory,  in  all  respects,  a  part  of 
the  conquering  state,  from  the  date  of  its  military  occupation, 
it  would  be  necessary  to  refund  the  difference  between  the 
collections  made  in  it,  as  simply  a  foreign  conquered  terri- 
tory, and  those  which  could  have  been  made  in  it,  as  a  con- 
stituent part  of  the  conquering  state.  This  could  hardly  be 
claimed.  The  true  theory  is,  that  the  retroaction  of  complete 
conquest  only  goes  so  far  as  to  give  permanency  to  the  acts 
of  the  conqueror,  done  during  military  occupation.  {Wild- 
man,  Pit.  Law,  vol.  1,  p.  162;  Cross,  et  al.  v.  Harrison,  16 
Howard  Rep.,  p.  164 ;  Vide  Ante,  chapter  xxii.) 
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§  5.  It  is  a  general  rule  of  international  law  that,  on  the 
transfer  of  territory  by  complete  conquest  or  cession,  the  alle- 
giance of  the  inhabitants  of  the  conquered  or  ceded  territory, 
is   transferred  to  the  new  sovereign.     Even   the  perpetual 
allegiance  of  the  English  common  law  yields  to  treaty,  and 
it  is  held  that  when  the  king  cedes  by  treaty,  the  inhabitants 
of  the  ceded  territory  become   aliens.     In  the  absence  of 
express  treaty  stipulations,  or  legislation  by  the  conqueror, 
the  relations  between  the  conquered  and  the  conqueror,  are 
determined  by  the  law  of  nations,  which  establishes  the  gene- 
ral rule,  that  the  allegiance  of  the  conquered  is  transferred 
to  the  new  sovereign.     It  was  held  by  the  early  civilians  that 
such  transfer  of  allegiance  was  absolute  and  unconditional, 
unless  otherwise  provided  by  some  treaty  stipulation ;  but 
the  rule,  as  now  understood  and  interpreted,  is  more  liberal 
and  just  towards  the  inhabitants  of  the  conquered  territory. 
Burlamaqui  very  justly  remarks  that,  "the  end  of  a  just  war 
does  not  always  demand  that  the  conqueror  should  acquire 
an  absolute  and  perpetual  right  of  sovereignty  over  the  con- 
quered.    It  is  only  a  favorable  occasion  of  obtaining  it,  and 
for  that  purpose  there  must  be  an  express  or  tacit  consent  of 
the  vanquished.     Otherwise,  the  state  of  war  still  subsisting, 
the  sovereignty  of  the  conqueror  has  no  other  title  than  that 
of  force,  and  lasts  no  longer  than  the  vanquished  are  unable 
to  throw  off  the  yoke."     It  has  been  shown  in  the  preceding 
chapter,  that  on  mere  military  conquest,  the  conquered  may, 
but  do  not  necessarily,  cease  to  be  regarded  as  aliens  to  the 
government  of  the  conqueror;  that  mere  military  occupation 
does  not,  of  itself,  transfer  the  allegiance  of  the  inhabitants 
of  the  territory  so  occupied  absolutely  and  unconditionally, 
to  the  conqueror.     It  only  suspends  their  allegiance  to  their 
former  sovereign,  and  imposes  on  them  a  temporary  or  limited 
allegiance  to  the  government  of  military  occupation.     If  the 
conquest  is  surrendered  to  the  former  owner,  the  temporary 
allegiance  of  the  inhabitants  ends  with  the  temporary  sove- 
reignty of  the  conqueror,  and  the  former  owner,  in  recover- 
ing his  sovereignty,  recovers  his  claim  to  the  allegiance  of 
the  inhabitants,  and  resumes  the  duty  of  protecting  them. 
But,  if  the  conquest  is  confirmed,  the  allegiance  to  the  former 
sovereign  is   entirely  severed,   and  that   to  the  conqueror 
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remains  as  it  is,  or  becomes  absolute,  according  to  the  rela- 
tions which  the  inhabitants  of  the  conquered  territory  hold 
towards  the  new  sovereignty.  {Vatiel,  Droit  des  GenSy  liv.  3, 
ch.  13,  §  200 ;  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  8 ; 
Burlamaqid,  Droit  de  la  Nat.  et  des  Gens,  tome  4,  pt.  2,  ch.  3 ; 
Fufendorf,  de  Jur.  Nat.  et  Gent.,  lib.  8,  cap.  6,  §  24 ;  Flemming 
et  al.  V.  Page,  9  Howard  Eep.,  p.  608 ;  Am.  Ins.  Co.  v.  Can- 
ter,  1  Peters  Rep.,  p.  542 ;  Doe  d.  I'hoynan  v.  Acklam,  2  Barn- 
well &  Cress  Rep.,  p.  795 ;  Woodeson,  vol.  1,  lect.  14,  p.  382, 
cited,  2  Cranch.  Rep.,  p.  290 ;  United  States  v.  Perchman,  7 
Peters  Rep.,  p.  86  ;  Inglis  v.  TheS.  S.  Harbour,  3  Peters  Rep., 
p.  122  ;  Lucas  V.  Stroiher,  12  Peters  Rep.,  p.  436 ;  Campbell  v. 
Hall,  1  Cowper  Rep.,  p.  208 ;  Talbot  v.  Jansen,  3  Dallas  Rep., 
pp.  152,  153;  Lynch  w  Clarke,  1  Sandford  Rep.,  pp.  644,  646; 
M'llvane  v.  Coxe's  Lessee,  4  Cranch.  Rep.,  p.  211 ;  JRayneval, 
Inst,  du  Droit  Nat.,  etc.,  liv.  3,  ch.  20 ;  Wesilake,  Private  Int. 
Law,  §27;  Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  1.) 

§  6.  The  rule  of  public  law,  w^ith  respect  to  the  allegiance 
of  the  inhabitants  of  a  conquered  territory,  is,  therefore,  no 
longer  to  be  interpreted  as  meaning  that  it  is  absolutely  and 
unconditionally  acquired  by  conquest,  or  transferred  and 
handed  over  by  treaty,  as  a  thing  assignable  by  contract,  and 
without  the  assent  of  the  subject.  On  the  contrary,  the 
express  or  implied  consent  of  the  subject  is  now  regarded  as 
essential  to  a  complete  new  allegiance.  The  ligament  which 
bound  him  to  the  former  sovereign  is  dissolved  by  the  trans- 
fer of  the  territory,  for  that  sovereign  can  no  longer  afford 
him  any  protection  in  that  territory.  But  he  is  still  an  alien 
to  the  new  sovereign,  and  owes  to  him  only  that  kind  of 
allegiance  called  in  law,  local  or  temporary,  and  which  is  due 
from  any  alien,  while  resident  in  a  foreign  country,  for  the 
protection  which  is  afforded  him  by  the  government  of  such 
country.  If  the  inhabitants  of  the  ceded  conquered  terri- 
tory choose  to  leave  it  on  its  transfer,  and  to  adhere  to  their 
former  sovereign,  they  have,  in  general,  a  right  to  do  so. 
None  but  an  absolute  and  tyrannical  sovereign  would  force 
them  to  remain  and  become  his  unwilling  subjects.  By 
doing  so  he  holds  them  in  a  kind  of  slavery,  and,  as  justly 
remarked  by  Burlamaqui,  continues  the  state  of  war  between 
him  and  them.     The  rule  of  international  law  with  respect 
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to  the  transfer  of  the  allegiance  of  the  inhabitants  of  con- 
quered territory,  as  established  by  the  present  usage  of 
nations,  is  more  fully  and  correctly  stated  by  Chief  Justice 
Marshal,  in  delivering  the  opinion  of  the  supreme  court  of 
the  United  States,  as  follows:  ^'On  the  transfer  of  territory, 
the  relations  of  its  inhabitants  with  the  former  sovereign  are 
dissolved ;  the  same  act  w^hich  transfers  their  country,  trans- 
fers the  allegiance  of  those  who  remain  in  it.''  The  allegiance 
of  those  loho  do  not  remain^  of  course,  is  not  so  transferred 
w^ith  the  territory.  In  other  words,  they  do  not,  by  the 
transfer  of  the  country,  become  the  citizens  or  subjects  of 
the  conqueror,  nor  has  he  acquired  any  ''absolute  and  per- 
petual right  of  sovereignty  "  over  them.  There  is  no  "  con- 
sent," either  "express  or  tacit,"  on  their  part,  in  order  to 
make  the  transfer  of  allegiance  complete  and  binding. 
{Puffendorf  de  Jure  Nat.  ei  Gent.^  lib.  7,  cap.  7,  §§  3,  4 ;  Vattel, 
Droit  des  Gens,  liv.  3,  ch.  13,  §  200 ;  Burlamaqui,  Droit  de  la 
Nat.  et  des  Gens,  tome  5,  pt.  4,  ch.  8 ;  Am.  Ins.  Co.  v.  Canter, 
1  Peters  Rep.,  p.  542;  F lemming,  ei  at.  v.  Page,  9  How^ard 
Rep.,  p.  608 ;  Inglis  v.  The  S.  S.  Barbour,  3  Peters  Rep., 
p.  122 ;  M'llvaine  v.  Coxe's  Lessee,  4  Cranch.  Rep.,  p.  211  ; 
Heffier,  Droit  International,  §  131 ;  Riquelme,  Derecho  Pub.  Int., 
lib.  1,  tit.  1,  cap.  1 ;    Westlake,  Private  Int.  Laio,  §  27.) 

§7.  From  the  rule  of  international  law,  as  thus  announ- 
ced by  Chief  Justice  Marshall,  it  is  deduced  that  the  transfer 
of  territory  establishes  its  inhabitants  in  such  a  position  tow- 
ard the  new  sovereignty,  that  they  may  elect  to  become,  or 
not  to  become,  its  subjects.  Their  obligations  to  the  former 
government  are  cancelled,  and  they  may,  or  may  not,  become 
the  subjects  of  the  new  government,  according  to  their  own 
choice.  If  they  remain  in  the  territory  after  its  transfer? 
they  are  deemed  to  have  elected  to  become  its  subjects,  and 
thus  have  consented  to  the  transfer  of  their  allegiance  to  the 
new  sovereignty.  If  they  leave,  sine  animo  revertendi,  they 
are  deemed  to  have  elected  to  continue  aliens  to  the  new 
sovereignty.  The  status  of  the  inhabitants  of  the  con- 
quered and  transferred  territory,  is  thus  determined  by  their 
own  acts.  This  rule  is  the  most  just,  reasonable  and  conve- 
nient, which  could  be  adopted.  It  is  reasonable  on  the  part 
of  the  conqueror,  who  is  entitled  to  know  who  become  his 
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subjects,  and  who  prefer  to  continue  aliens  ;  it  is  very  conve- 
nient for  those  who  wish  to  become  the  subjects  of  the  new 
state  ;  and  is  not  unjust  toward  those  who  determine  not  to 
become  its  subjects.  According  to  this  rule,  domicil,  as 
understood  and  defined  in  public  law,  determines  the  ques- 
tion of  transfer  of  allegiance,  or  rather,  is  the  rule  of  evidence 
by  which  that  question  is  to  be  decided.  {Foelix,  Droit  Int. 
Frive,  §§  35,  36 ;  Am.  Ins.  Co.  v.  Canier,  1  Peters  Eep.,  p. 
542;  M' limine  v.  Coxe's  Lessee,  4  Cranch.  Rep.,  p.  211; 
Inglis  V.  The  S.  S.  Harbour,  3  Peters  Rep.,  pp.  122-126; 
Fiquelme,  JDerecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  1 ;  Wesilake, 
Private  Int.  Law,  §  27 ;  Boe  v.  Ac/dam,  2  Ba.  and  Ores.  Rep., 
p.  779;  Boe  v.  Mulchester,  5  Ba.  and  Cres.  Rep.,. p.  771;  Boe 
V.  Arkwright,  5  C.  and  P.  Rep.,  p.  575;  Jepson  v.  Riera,  3 
Knapp  Rep.,  p.  130  ;  In  Re  Bruce^  2  C.  and  J.  Rep.,  p.  436 ; 
Com.  V.  Bevreaux,  13  Sim.  Rep.,  p.  14 ;  Thompson  v.  Adv. 
Gen'l,  13  Sim.  Rep.,  p.  152 ;  12  CI.  and  F.  Rep.,  p.  1.) 

§  8.  This  rule  of  evidence,  with  respect  to  the  allegiance  of 
the  inhabitants  of  ceded  conquered  territory,  may  be  incon- 
venient to  those  who  do  not  become  subjects  of  the  new  sove- 
reignty, as  it  requires  them  to  change  their  domicil;  but  it 
is  necessary  for  the  protection  of  the  rights  of  those  who  elect 
to  become  subjects  of  the  new  government,  and  especially 
necessary  for  determining  the  rights  and  duties  of  the  gov- 
ernment which  acquires  their  allegiance,  and  is  bound  to 
afford  them  its  protection.  It  would  not  do  to  leave  the 
status  of  the  inhabitants  of  the  acquired  territory,  uncertain 
and  undetermined,  and  to  suffer  a  man's  citizenship  to  con- 
tinue an  open  question,  subject  to  be  disputed  by  any  person 
at  any  time,  and  to  change  with  his  own  intentions  and  reso- 
lutions, as  might  best  suit  his  convenience  or  interest.  The 
reasonableness  of  the  rule  is  manifest,  and  its  necessity  obvi- 
ous;  and  the  inconvenience  to  those  who  refuse  allegiance 
to  the  new  state,  is  unavoidable  in  a  public  law.  If  we 
abandon  the  old  principle  of  a  forcible  and  absolute  transfer 
of  allegiance,  and  adopt  that  of  an  express  or  implied  con- 
sent, it  is  necessary  to  adopt  some  rule  of  evidence  by  which 
that  consent  is  to  be  determined  ;  and  we  know  of  none  bet- 
ter than  that  of  domicil,  as  laid  down  by  the  supreme  court  of 
the  United  States,  and  approved  by  the  best  writers  on  pub- 
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lie  law.  (Am..  Ins.  Co.  v.  Canter^  1  Peters  Eep.,  p.  542 ;  M  '21- 
vame  v.  Coxe's  Lessee,  4  Crauch.  Eep.,  p.  211 ;  Lnglis  v.  The 
S.  S.  Harbour,  3  Peters  Rep.,  pp.  122-126 ;  Riquelme,  Lere- 
cho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  1 ;  Wesilake,  Private  Inierna- 
tionolLaw,  §  27;  Foelix,  Droit  Int.  Price.,  §§  35,  36.) 

§  9.  This  modern  and  more  benign  construction  of  the 
law  of  nations,  with  respect  to  the  allegiance  of  the  inhabi- 
tants of  conquered  or  ceded  territory,  as  announced  by  Chief 
Justice  Marshall,  avoids  all  questions  of  the  right  of  the  one 
state  to  transfer,  and  of  the  other  to  claim,  the  allegiance  of 
subjects  of  neutral  states  who  are  naturalized  or  domiciled  in 
the  territory  transferred  b}^  conquest  or  treaty.  All  are  alike 
aliens  to  the  new  sovereignty,  if  they  elect  to  continue  so, 
and  all  become  its  subjects,  if  it  consents  to  receive  them, 
and  they,  by  remaining  iu  the  transferred  territory,  signify 
their  election  to  become  such.  The  new  state  has  the  same 
undoubted  right  to  receive  the  voluntary  allegiance  of  the 
subjects  of  a  neutral  power,  who  are  naturalized  or  domi- 
ciled in  the  acquired  territory,  as  of  the  subjects  of  that  power 
when  they  voluntarily  enter  the  state  and  become  its  citizens 
by  the  ordinary  modes  of  naturalization.  The  former  govern- 
ment, by  the  act  of  cession  or  confirmation  of  conquest,  has 
relinquished  all  its  claim  to  the  allegiance  of  the  inhabitants 
of  the  transferred  territory,  whether  natives,  naturalized  citi- 
zens, or  domiciled  aliens.  The  old  state,  by  the  transfer  of 
the  territory,  relinquishes  its  claim  to  the  allegiance  of  its 
inhabitants,  and  the  new  state,  by  their  tacit  consent,  receives 
them  as  its  subjects.  The  neutral  state  can  no  more  com- 
plain of  the  conqueror,  for  receiving  as  citizens,  its  subjects 
who  wxre  naturalized  by  the  conquered  state,  than  it  had  to 
complain  of  the  latter  for  naturalizing  them,  itfaturalization 
by  conquest  and  incorporation,  can  no  more  be  complained 
of  than  naturalization  by  any  other  mode,  so  long  as  it  is  vol- 
untary on  the  part  of  the  person  naturalized.  And  the  trans- 
fer of  allegiance,  by  the  rule  of  domicil,  or  animo  manendi, 
in  the  conquered  territory,  is  certainly  voluntary  on  the  part 
of  those  who  so  remain.  {Am.  Lis.  Co.  v.  Canter,  1  Peters 
Pep.,  p.  542;  M'llvaine  v.  Coxe's  Lessee,  4  Cranch.  Rep., 
p.  211;  lnglis  v.  The  S,  S.  Barbour,  3  Peters  Rep.,  pp.  122- 
126 ;  Dubois  Case,  1  Martin  Rep.,  p.  285 ;    United  States  v. 
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Laveriy,  et  al,  Martin  Eep.,  p.  747 ;  Wesilake,  Private  Int. 
Law,  §  27 ;  Foelix,  Droit  hit.  Price.,  §  35 ;  Poihier,  Traiie  des 
Personnes,  tit.  2,  sec.  1.) 

.  §  10.  The  inconveniences  to  those  who  do  not  transfer 
their  allegiance,  arising  from  making  the  law  of  domicilthe 
rule  of  evidence  by  which  to  determine  the  consent  of  the 
conquered,  may  be  avoided  by  treaty  stipulations,  or  by  the 
municipal  laws  of  the  conqueror.  Provisions  are  sometimes 
made  in  treaties  for  special  modes  by  which  the  inhabitants 
of  ceded  territory  shall  exercise  their  right  of  election  other- 
wise than  by  domicil,  such  as  judicial  declarations  and  pub- 
lic registrations  of  intentions.  Thus,  in  the  eighth  article  of 
the  treaty  of  Guadalupe-IIidalgo,  between  the  United  States 
and  the  republic  of  Mexico,  in  1848,  it  was  provided  that 
Mexican  citizens  established  in  the  ceded  territory  might 
retain  the  character  of  Mexicans  by  declaring  their  inten- 
tions to  that  effect,  within  one  year  from  the  date  of  the 
exchange  of  ratifications  ;  but  without  such  declaration 
within  such  time,  they  were  to  be  considered  as  having 
elected  to  become  citizens  of  the  United  States.  But  no 
provisions  of  this  kind  were  made  in  the  treaties  by  which 
Louisiana  and  Florida  were  acquired ;  it,  therefore,  became 
necessary,  in  deciding  questions  of  citizenship,  in  the  absence 
of  any  special  modes,  to  resort  to  the  general  rule  of  interna- 
tional law,  which  makes  domicil  the  evidence  of  assent  or 
refusal,  on  the  part  of  the  inhabitants,  to  transfer  their  alle- 
giance to  the  new  sovereignty.  In  the  treaties  of  1814  and 
1815,  by  which  certain  portions  of  territory  acquired  since 
1791  by  France,  were  receded  to  the  allies,  it  was  stipulated 
that  the  inhabitants  of  such  territory  who  wished  to  remain 
in  France  might  become  Frenchmen  by  declaring  their  inten- 
tion within  a  specified  time.  But  this  stipulation  was 
objected  to  by  French  publicists  as  being  harsh  and  illiberal, 
because  it  assumed  that  the  national  character  of  the  inhabi- 
tants was  forcibly  changed  by  the  transfer  of  the  territory, 
leaving  them  no  option  to  retain  by  domicil  in  French  terri- 
tory their  character  of  Frenchmen.  ( U.  S.  Statutes  at  Large, 
vol.  8,  pp.  202,  256;  Am.  Ins.  Co.  v.  Canter,  1  Peters  Rep., 
p.  542;  Foelix,  Droit  Int.  Prive,  §§  35,  38;  Wesilake,  Private 
Int.  Law,  §  27  ;  PotJiier,  Traite  des  Personncs,  tit.  2,  sec.  1.) 
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§  11.  It  may  be  laid  down  as  a  general  rule,  that  tlie  inha- 
bitants of  a  conquered  territory  who  remain  in  it,  become 
citizens  of  the  new  state;  for  justice  would  seem  to  require 
that  the  rights  of  citizenship  should  be  given  them  in  return 
for  their  allegiance.  But  this  general  rule  of  justice  must 
yield  to  the  conditions  upon  which  the  conquered  are  incor- 
porated into  the  new  state,  and  to  the  peculiar  character  of 
the  institutions  and  municipal  laws  of  the  conqueror.  It 
could  not  reasonably  be  expected  that  the  conquering  state 
would  modify  or  change  its  laws  and  political  institutions  by 
the  mere  act  of  incorporating  into  it  the  inhabitants  of  a  con- 
quered territory.  The  inhabitants  so  incorporated,  therefore, 
may,  or  may  not,  acquire  all  the  rights  of  citizens  of  the  new 
government,  according  to  its  constitution  and  laws.  It  may, 
and  sometimes  does,  happen,  that  a  certain  class  of  the  citi- 
zens of  the  conquered  territory  are,  by  the  laws  of  the  new 
state,  precluded  from  ever  acquiring  the  full  political  rights 
of  citizenship.  This  is  the  necessary  and  unavoidable  result 
of  the  different  systems  of  law  which  prevail  in  different 
states.  Thus,  certain  persons  who  were  citizens  of  Mexico, 
in  California  and  ^ew  Mexico,  on  the  transfer  of  those  ter- 
ritories to  the  United  States,  by  the  treaty  of  Guadalupe- 
Hidalgo,  never  have  and  never  can  become  citizens  of  the 
United  States.  Such  citizenship  is  repugnant  to  the  federal 
constitution  and  federal  organization.  iTevertheless,  they 
may  be  citizens  of  California  or  New  Mexico,  according  to 
the  local  constitutions  and  laws  which  those  countries  have 
already  adopted,  or  which  they  may  hereafter  adopt.  [Dred 
Scoii  V.  Sandford,  19  Howard  Eep.,  p.  393 ;  Talbot  v.  Janson, 
3  Dallas  Rep.,  pp.  153,  154 ;  Am.  Ins.  Co.  v.  Canter,  1  Peters 
Eep.,  p.  542.) 

§  12.  As  has  already  been  remarked,  the  laws  of  different 
countries  with  respect  to  the  relations  between  the  conque- 
ror and  the  inhabitants  of  an  acquired  conquered  territory, 
are  very  different.  The  rules  of  English  law  on  this  subject 
are,  that  "  a  country  conquered  by  the  British  arms  becomes 
a  dominion  of  the  king  in  the  right  of  his  crown,  *  *  * 
that  the  conquered  inhabitants  once  received  under  the 
king's  protection,  become  subjects,  and  are  to  be  univer- 
sally considered  in  that  light,  not   as   enemies  or  aliens." 
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Although  they  owe  the  allegiance  of  subjects,  and  are 
entitled  to  the  protection  of  subjects,  it  does  not  follow  that 
they  are  entitled  to  all  the  political  rights  of  an  Englishman 
in  England.  They  have  the  rights  of  British  subjects  in  the 
conquered  territory^  but  not  necessarily  the  political  rights  of 
British  subjects  in  other  parts  of  the  empire.  It  is  said  that, 
"  an  Englishman  in  Ireland,  Minorca,  the  Isle  of  Man,  or 
the  plantations,  has  no  privilege  distinct  from  the  natives." 
But  an  Englishman  in  Minorca  has  not  the  political  rights 
of  an  Englishman  in  England.  The  inhabitants  of  a  con- 
quered territory  are  therefore  British  subjects,  with  the  local 
rights  of  British  subjects,  but  not  with  all  the  rights  of  Eng- 
lishmen in  the  realm.  {^V^lchnan,  Bit.  Law,  vol.  1,  p.  162; 
The  Flotina,  1  Dod.  Eep.,  p.  450  ;  Campbell  v.  Hall,  1  Cowper 
Rep.,  p.  204 ;  Calvin's  Case,  Coke  Rep.,  part  7  ;  Callet  v.  Lord 
Keith,  2  East  Eep.,  p.  260 ;  Blankard  v.  Giddy,  4  Mod.  Rep., 
p.  225.) 

§  13.  The  supreme  court  of  the  United  States  seems  to 
have  based  its  decisions  upon  the  same  general  principles. 
The  sixth  article  of  the  treaty  by  which  Spain  ceded  the  Flo- 
ridas  to  the  United  States,  is  as  follows  :  "  The  inhabitants 
of  the  territories  which  his  catholic  majesty  cedes  to  the  Uni 
ted  States,  by  this  treaty,  shall  be  incorporated  in  the  union 
of  the  United  States,  as  soon  as  may  be  consistent  with  the 
principles  of  the  federal  constitution,  and  admitted  to  all  the 
privileges,  rights,  and  immunities,  of  citizens  of  the  United 
States."  In  delivering  the  opinion  of  the  supreme  court  on 
this  clause.  Chief  Justice  Marshall  remarks:  "This  treaty 
is  the  law  of  the  land,  and  admits  the  inhabitants  of  Florida 
to  the  enjoyment  of  the  privileges,  rights,  and  immunities, 
of  the  citizens  of  the  United  States.  It  is  unnecessary  to 
inquire,  whether  that  is  not  their  condition,  independent  of 
treaty  stipulation.  They  do  not,  however,  participate  in 
political  power ;  they  do  not  share  in  the  government,  till 
Florida  shall  become  a  state."  The  word  citizen  is  here  used 
in  its  more  extended  sense,  as  understood  in  the  law  of 
nations,  including  men,  women  and  children,  and  not  in 
the  more  restricted  meaning  attached  to  it  in  municipal  law ; 
that  is,  a  person  who,  under  the  constitution  and  laws  of  the 
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TJDited  States,  has  a  right  to  vote  for  representatives  in  con- 
gress and  other  public  officers,  who  is  qualified  to  fill  offices 
under  the  federal  government,  and  who  may  sue  and  be  sued 
as  a  citizen  of  the  United  States.  There  can  be  little  or  no 
doubt  that  the  inhabitants  of  Florida,  as  intimated  by  Chief 
Justice  Marshall,  were  entitled,  without  the  treaty  stipula- 
tion, to  the  "privileges,  rights  and  immunities"  of  citizens, 
in  this  more  extended  sense  of  the  term ;  but  their  right  to 
be  incorporated  in  the  union  and  participate  in  political 
power,  was  derived  from  the  treaty,  and  not  a  necessary  con- 
sequence, under  the  law  of  nations,  of  the  transfer  of  their 
country  and  of  their  allegiance.  Their  political  power  under 
the  federal  constitution  and  the  laws  of  the  United  States, 
resulted  from  the  admission  of  Florida  into  the  union  as  a 
state,  and  the  political  rights  of  citizenship  of  the  United 
States  thereby  acquired,  were  determined  and  limited,  with 
respect  to  age,  sex,  color,  and  condition,  by  our  institutions 
and  laws.  It  must  also  be  remarked  that  a  man  may  become 
a  citizen  of  the  United  States  without  being  a  citizen  of  any 
particular  state,  or  may  become  a  citizen  of  a  particular  state 
without  being  a  citizen  of  the  United  States.  {U.  S.  Statutes 
at  Large,  vol.  8,  pp.  256,  257 ;  American  Ins.  Co.  v.  Canter j 
1  Peters  Rep.,  p.  542;  Talbot  v.  Jansen,  3  Dalla^  Eep.,  pp. 
152,  153  ;  Lynch  v.  Clarke,  1  Sandford  Rep.,  pp.  644-646 ; 
Bred  Scott  v.  Sandford,  19  Howard  Rep.,  pp.  405,  406.) 

§  14.  "  The  laws  of  a  conquered  country,"  says  Lord  Mans- 
field, "continue  in  force  until  they  are  altered  by  the  con- 
queror; the  absurd  exception  as  to  pagans,  mentioned  in 
Calvin's  case,  shows  the  universality  and  antiquity  of  the 
maxim.  For  that  distinction  could  not  exist  before  the  chris- 
tian era,  and  in  all  probability  arose  from  the  mad  enthusiasm 
of  the  crusades."  This  may  be  said  of  the  municipal  laws 
of  the  conquered  country,  but  not  of  its  political  laws,  or  the 
relations  of  the  inhabitants  with  the  government.  The  rule 
is  more  correctly  and  clearly  stated  by  Chief  Justice  Mar- 
shall, as  follows :  "  On  the  transfer  of  territory,  it  has  never 
been  held  that  the  relations  of  the  inhabitants  with  each 
other  undergo  any  change.  Their  relations  with  their  for- 
mer sovereign  are  dissolved,  and  new  relations  are  created 
between  them  and  the  government  which  has  acquired  their 


Ch.  XXXIII. —  Complete  Conquest  825 

territory; — the  law,  which  may  be  denominated  political,  is 
necessarily  changed,  although  that  which  regulates  the  inter- 
course and  general  conduct  of  individuals,  remains  in  force 
until  altered  by  the  newly  created  power  of  the  state. ' '  This  is 
now  a  well  settled  rule  of  the  law  of  nations,  and  is  universally 
admitted.  Its  provisions  are  clear  and  simple,  and  easily 
understood;  but  it  is  not  so  easy  to  distinguish  between  what 
are  political  and  what  are  municipal  laws,  and  to  determine 
when  and  how  far  the  constitution  and  laws  of  the  conqueror 
change  or  replace  those  of  the  conquered.  And  in  case  the 
government  of  the  new  state  is  a  constitutional  government, 
..of  limited  and  divided  powers,  questions  necessaril}^  arise 
respecting  the  authority,  which,  in  the  absence  of  legislative 
action,  can  be  exercised  in  the  conquered  territory  after  the 
cessation  of  war,  and  the  conclusion  of  a  treaty  of  peace. 
The  determination  of  these  questions  depends  upon  the  insti- 
tutions and  laws  of  the  new  sovereign,  which,  though  con- 
formable to  the  general  rule  of  the  law  of  nations,  affect  the 
construction  and  application  of  that  rule  to  particular  cases. 
{Hex  v.  Vaughan,  4  Burr.  Rep.,  p.  2500;  Calvin's  Case,  Coke 
Eep.,  part  7  ;  Campbell  v.  Hall,  1  Cowper  Rep.,  p.  209  ;  Am. 
Ins.  Co.  V.  Canter,  1  Peters  Rep.,  p.  542 ;  Blankard  v.  Galdy, 
2  Salkeld  Rep.,  p.  411 ;  Aify  Gen'l  v.  Stewart,  2  Meriv.  Rep., 
p.  154;  Sprague  v.  Stone,  Doug.  Rep.,  p.  38;  Sheddonv.  Good- 
rich, 8  Vesey  Rep.,  p.  482 ;  Mostyn  v.  Fabrigas,  1  Cowper 
Rep.,  p.  165 ;  Smith  v.  Brown,  2  Salkeld  Rep.,  p.  QQQ ;  Evelyn 
V.  Forster,  8  Yesey  Rep.,  p.  481;  Clark,  Colonial  Law,  p.  4; 
Bowyer,  Universal  Public  Law,  ch.  16,  p.  158 ;  Burge,  Commen- 
taries, vol.  1,  pp.  31,  32 ;  Morley,  Digest  of  Indian  cases,  pp.  169, 
170.) 

§  15.  It  seems  to  be  a  well  settled  principle  of  English  law, 
that  a  country  conquered  by  British  arms,  becomes  a  domin- 
ion of  the  king,  in  right  of  his  crown,  and  therefore  neces- 
sarily subject  to  the  legislature, —  the  parliament  of  Great 
Britain ;  that  the  king,  without  the  concurrence  of  parlia- 
ment, may  change  a  part  or  the  whole  of  the  political  form  of 
the  government  of  a  conquered  dominion,  and  alter  the  old, 
or  introduce  new  laws  into  the  conquered  country ;  but  that 
all  this  must  be  done  subordinate  to  his  own  authority  in 
parliament,  that  is,  subordinate  to  legislation ;  and  that  he 
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cannot  make  any  change  contrary  to  fundamental  principles ; 
that  he  cannot,  for  instance,  exempt  the  inhabitants  of  the 
conquered  territory  from  the  power  of  parliament,  or  the 
laws  of  trade,  or  give  them  privileges  exclusive  of  his  other 
subjects.     Thus,  Ireland  received  the  laws  of  England  by  the 
charters  and  commands  of  Henry  11.,  John,   Henry  HI., 
Edward  I.,  and  the  subsequent  kings,  without  the  interposi- 
tion of  the  parliament  of  England.     The  same  is  said  of 
"Wales,    Berwick,     Gascony,    Guienne,    Calais,    Gibraltar, 
Minorca,  etc.     So,  of  New  York ;  after  its  conquest  from  the 
Dutch,  Charles  11.  changed  its  constitution  and  political  gov- 
ernment by  letters  patent  to  the  Duke  of  York.     If  the  king 
comes  to  a  kingdom  by  conquest,  he  may  change  and  alter 
the  laws  of  that  kingdom ;  but  if  he  comes  to  it  by  title  and 
descent,  he  cannot  change  the  laws  of  himself  without  the 
consent  of  parliament.     The  constitutions  of  most  English 
provinces,  immediately  under  the  king,  have  arisen  not  from 
grants,  but  from  commissions  to  governors  to  call  assemblies. 
In  1722,  Sir  Philip  Yorke  and  Sir  Clement  Wearge  reported 
on  the  assembly  of  Jamaica's  withholding  the  usual  supplies, 
that  "  If  Jamaica  was  still  to  be  considered  a  conquered  island, 
the  king  had  a  right  to  levy  taxes  upon  the  inhabitants  ;  but  if 
it  was  to  be  considered  in  the  same  light  as  the  other  colonies, 
no  tax  could  be  imposed  on  the  inhabitants  but  by  an  assem- 
bly of  the  island,  or  by  an  act  of  parliament.'''     They  considered, 
says  Lord  Mansfield,  the  distinction  in  law  as  clear,  and  an 
indisputable  consequence  of  the  island  being  in  the  one  state 
or  in  the  other.     Whether  it  remained  a  conquest,  or  was 
made  a  colony,  they  did  not  examine.     A  maxim  of  consti- 
tutional law,  as  declared  by  all  the  judges  in  Calvin's  case, 
and  which  to  such  men,  in  modern  times,  as  Sir  Philip  Yorke 
and  Sir  Clement  Wearge,  took  for  granted,  will  require  some 
authorities  to  shake.     But,  on  the  other  side,  no  book,  no  say- 
ing, no  opinion  has  been  cited,  and  no  instance  in  any  period 
of  history  produced,  where  a  doubt  has  been  raised  concern- 
ing it.     ( Campbell  v.  Hall,  1  Cowper  Rep.,  p.  205 ;  iabrigas  v. 
Mostyn,  1  Cowper  Rep.,  p.  165 ;   Calvin's   Case,  Coke  Rep., 
part  7 ;  Callett  v.  Lord  Keith,  2  East.  Rep.,  p.  260 ;  Blankard  v. 
Guldy,  2  Salkeld.  Rep.,  p.  411 ;  Bowyer,  Universal  Public  Law, 
cb.  16,  p.  158.) 
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§16.  The  right  of  the  king  to  change  the  laws  of  a  con- 
quered territory,  after  the  war,  results,  according  to  the  deci- 
sions of  English  courts,  from  his  constitutional  power  to  make 
a  treaty  of  peace,  and  consequently  to  yield  up  the  conquest, 
or  to  retain  it  upon  whatever  terms  he  pleases,  provided  those 
terms  are  not  in  violation  of  fundamental  principles.  But 
the  President  of  the  United  States  can  make  no  treaty  with- 
out the  concurrence  of  two-thirds  of  the  senate,  and  his  autho- 
rity over  ceded  conquered  territory,  though  derived  from  the 
law  of  nations,  is  limited  hy  the  constitution  and  subordinate 
to  the  laws  of  congress.  It,  however,  is  well  settled  by  the 
supreme  court,  that,  as  constitutional  commander-in-chief,  he 
is  authorized  to  form  a  civil  or  military  government  for  the 
conquered  territory  during  the  war,  and  that  when  such  ter- 
ritory is  ceded  to  the  United  States,  as  a  conquest,  the  exist- 
ing government,  so  established,  does  not  cease  as  a  matter  of 
course  or  as  a  consequence  of  the  restoration  of  peace  ;  that, 
on  the  contrary,  such  government  is  rightfully  continued 
after  the  peace,  and  till  congress  legislates  otherwise ;  but, 
that  the  President  may  virtually  dissolve  this  government  by 
withdrawing  the  officers  who  administer  it ;  provided,  he  does 
not  thereby  neglect  his  constitutional  obligation  "to  take 
care  that  the  laws  be  faithfully  executed."  He  is  bound,  for 
example,  to  prevent  the  landing  of  foreign  goods  in  the 
United  States  out  of  any  collection  district  and  without  the 
payment  of  duties,  and  to  do  this  he  must  employ  the  con- 
stitutional means  at  his  disposal.  He  may  do  this  through 
the  government  which  he  had  established  during  the  war,  by 
the  right  of  conquest,  and  which  existed  when  that  conquest 
was  ratified  by  peace,  or,  if  he  dissolve  that  government,  the 
constitutional  obligation  remains  to  be  performed  by  other 
means.  So  long  as  that  government  continues,  with  the 
express  or  implied  sanction  of  the  president,  it  represents 
the  sovereignty  of  the  United  States,  and  has  the  legal  autho- 
rity to  enforce  and  execute  the  laws  which  extend  over  such 
territory.  Congress  may,  at  any  time,  put  an  end  to  this 
government  of  the  conquered  territory,  and  organize  a  new 
one ;  or  it  may  permit  the  people  of  such  territory  to  form  a 
constitution,  and  admit  it  as  a  new  state  into  the  union.  The 
power  of  congress  over  such  territory  is  clearly  exclusive  and 
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universal,  and  their  legislation  is  subject  to  no  other  control 
or  limit  than  the  stipulations  of  cession  and  the  constitution. 
But,  connected  with  these  general  rights  and  powers  of  con- 
gress, there  are  also  obligations  and  duties.     These  are  to  be 
ascertained  from  the  law  of  nations,  the  stipulations  of  ces- 
sion, and  the  principles  of  the  federal  constitution.     But  sO 
long  as  neither  congress  nor  the  President  direct  otherwise, 
the  government  established  during  the  war,  and  existing  on 
the  restoration  of  peace,  continues  with  the  implied  consent 
of  both.     "The  right  inference,"  says  Mr.  Justice  Wayne, 
in  delivering  the  unanimous  opinion  of  the  supreme  court, 
"from  the  inaction  of  both,  is,  that  it  was  meant  to  be  con- 
tinued until  it  had  been  legislatively  changed.     No  presump- 
tion of  a  contrary  intention  can  be  made.     Whatever  may 
have  been  the  cause  of  delay,  it  must  be  presumed  that  the 
delay  was  consistent  with  the  true  policy  of  the  government." 
California  and  New  Mexico  were  acqaired  by  conquest,  con- 
firmed by  cession.     During  the  war  they  were  governed  as 
conquered  territory  under  the  law  of  nations,  and  in  virtue 
of  the  belligerent  rights  of  the  United  States  as  the  con- 
queror, by  the  direction  and  authoritv  of  the  president,  as 
commander-in-chief.     By  the    ratification  of  the  treaty  of 
Guadalupe-Hidalgo,  on  the  20th  of  May,  1848,  they  became 
a  part  of  the  United  States,  as  ceded  conquered  territory. 
The  civil  governments,  established  in  each  during  the  war, 
and  existing  at  the  date  of  the  treaty  of  peace,  continued  in 
operation  after  that  treaty  had  been  ratified.     California,  with 
the  assent  and  cooperation  of  the  existing  government,  formed 
a  constitution,  which  was  ratified  by  its  inhabitants,  and  a 
state  government  was  put  in  full  operation  in  December, 
1849,  with  the  implied  assent  of  the  President,  the  officers  of 
the  existing  government  of  California  publicly  and  formally 
surrendering  all  their  powers  into  the  hands  of  the  newly 
constituted  authorities.      The  constitution   so  formed   and 
ratified  was  approved  by  congress,  and  California  was,  on  the 
9th  of  September,  1850,  admitted  into  the  union  as  a  state. 
New  Mexico  also  formed  a  constitution,  and  applied  to  con- 
gress for  admission  as  a  state ;  the  application  was  not  granted ; 
but,  on  the  9th  of  September,  1850,  New  Mexico  and  the 
part  of  California  not  included  within  the  limits  of  the  new 
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state  were  organized  into  territories,  witli  new  territorial 
governments,  wliicli  took  the  place  of  tho^e  organized  during 
the  war,  and  existing  on  the  restoration  of  peace.  {Campbell 
V.  Hall^  1  CoWper  Rep.,  p.  204 ;  U.  S.  Statutes  at  Large,  vol.  9, 
pp.  446, 452, 453 ;  Cross,  et  al.,  v.  Harrison,  16  Howard  Rep.,  p. 
164 ;  Dunlop,  Digest  of  Laws  of  U.  S.,  pp.  1238-1250 ;  Brightly, 
Digest  of  Laws  of  U.  S.,  pp.  105,  693,  890 ;  Story,  On  the  Con- 
siituiion,  b.  3,  ch.  31,  §  668 ;  Dred  Scott  v.  Sandford,  19  How. 
Rep.,  p.  393.) 

§  17»  It  seems  to  be  a  well  established  rule  of  the  law  ot 
nations,  that,  on  the  cession  of  a  conquered  territory  by  a 
treaty  of  peace,  the  inhabitants  of  such  territory  are  remitted 
to  the  municipal  laws  and  usages  which  prevailed  among 
them  before  the  conquest,  so  far  as  not  changed  by  the  con- 
stitution or  political  institutions  of  the  new  sovereignty, 
and  the  laws  of  that  sovereignty  which  proprio  vigor e 
extend  over  them.  This  leads  us  to  enquire,  first,  whether 
the  municipal  laws  in  force  prior  to  the  conquest,  and  sus- 
pended or  changed  during  the  war,  are  revived  ipso  facto  by 
the  treaty  of  peace ;  and  second,  what  laws  of  the  new  sov- 
ereignty are  considered  as  extending  over  the  acquired  terri- 
tory immediately  on  its  cession,  and  without  any  special  pro- 
visions to  that  effect,  either  in  the  laws  themselves,  or, 
as  enacted  by  the  legislative  power.  It  has  already  been 
shown  that,  according  to  the  decision  of  the  English  courts, 
the  laws  of  the  conquered  territory  must  be  subordinate  to 
the  British  constitution,  as  the  king  himself  cannot  there 
establish  laws,  or  confer  privileges  contrary  to  fundamental 
principles.  And  there  can  be  little  doubt  that  the  federal 
constitution  is  extended  over  conquered  territoiy  which,  by 
coufirmxation  or  cession,  becomes  a  part  of  the  United  States. 
It  is  true  that  the  territory  acquired  as  a  conquest  is  to  be  pre- 
served arid  governed  as  such,  until  the  sovereignty  to  which 
it  has  passed,  legislate  for  it,  or  gives  it  the  authority  to  legis- 
late for  itself  In  conquests  made  by  England,  this  may  be  done 
by  the  commands  or  letters-patent  of  the  king,  arid  in  those 
made  by  the  United  States,  by  the  law  of  congress.  In  the 
former  case,  the  local  government  acting  under  royal  autho- 
rity, represents  the  crown,  and  must  act  in  subordination  to 
parliament,  and  the  fundamental  principles  of  the  British 


830  International  Law. 

constitution.  In  the  latter  case,  the  local  government,  acting 
under  the  direction  of  the  president,  represents  the  sover- 
eignty of  the  United  States,  to  which  the  territory  has  passed. 
And,  as  that  sovereignty  is  the  United  States,  under  the  fede- 
ral constitution,  no  powers  can  be  exercised  in  that  territory, 
either  by  the  president,  or  by  congress,  which  are  opposed 
to  the  federal  constitution,  and  it  necessarily  follows  that  the 
inhabitants  of  such  territory,  acquire,  immediately  on  its 
becoming  a  part  of  the  United  States,  the  privileges,  rights, 
and  immunities  guaranteed  by  the  constitution.  They  do 
not,  indeed,  thereby  acquire  the  political  rights  of  citizens^ 
entitling  them  to  vote  for  representatives  in  congress,  or  to 
sue  and  be  sued  in  the  federal  courts ;  but  they  thereby  become 
privileged  as  subjects  of  the  United  States,  and  no  powers 
opposed  to  the  federal  constitution  can  be  exercised  over 
them  ;  they  owe  an  allegiance  to  the  government  of  the  Uni- 
ted States,  and  are  entitled  to  its  protection.  {CalvirCs  Case, 
Coke  Rep.,  part  7;  Campbell  v.  Hall,  1  Cowper  Eep.,  p.  204; 
Cross^  et  al.  v.  Harrison.,  16  Howard  Rep.,  p.  165 ;  Dred  Scott 
V.  Sandford,  19  Howard  Rep.,  p.  293.) 

§  18.  We  have  already  remarked,  that  the  relations  of  the 
inhabitants  of  the  conquered  terrritory,  inter  se,  are  not,  in 
general,  changed  by  the  act  of  conquest  and  military  occupa- 
tion ;  nevertheless,  that  the  conqueror,  exercising  the  powers 
of  a  de  facto  government,  may  suspend  or  alter  the  municipal 
laws  of  the  conquered  territory,  and  make  new  ones  in  their 
stead.  Such  changes  are  of  two  kinds,  viz:  those  which 
relate  to  a  suspension  of  civil  rights  and  civil  remedies,  and 
the  substitution  of  military  laws,  and  military  courts  and 
proceedings;  and  those  which  relate  to  the  introduction  Of 
new  municipal  laws,  and  new  legal  remedies  and  civil  pro- 
ceedings. There  can  be  no  doubt  that  when  the  war  ceases, 
the  inhabitants  of  the  ceded  conquered  territory  cease  to  be 
governed  by  the  code  of  war.  Although  the  government  of 
military  occupation  may  continue,  the  rules  of  its  authority 
are  essentially  changed.  It  no  longer  administers  the  laws 
of  war,  but  only  those  of  peace.  The  governed  are  no  longer 
subject  to  the  severity  of  the  code  military,  but  are  remitted 
to  their  rights,  privileges,  and  immunities,  under  the  code 
civil.     Hence,  any  laws,  rules,  or  regulations  introduced  by 
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the  government  of  military  occupation  during  the  war,  which 
infringe  upon  the  civil  rights  of  the  inhabitants,  necessarily 
cease  with  the  war  in  which  they  had  their  origin,  and  from 
which  they  derived  their  force.  But  if  this  government, 
during  military  occupation,  has  granted  to  the  inhabitants 
rights  which  they  did  not  possess  under  their  former  laws,  or 
if  it  has  abolished  former  municipal  laws  deemed  odious  and 
oppressive, —  as,  for  example,  laws  conferring  privileges  of 
rank,  or  distinguishing  between  the  civil  rights  of  classes 
and  castes, — these  will  not  be  revived  as  a  necessary  conse- 
quence of  peace.  They  may,  however,  be  revived  as  a  con- 
sequence of  the  institutions  and  laws  of  the  new  sovereignty ; 
and  even  rights  and  immunities,  not  suspended  or  infringed 
during  the  war,  may  entirely  cease  on  the  treaty  of  peace, 
as  a  consequence  of  the  cession,  and  the  introduction  of  the 
civil  government,  and  civil  jurisprudence  of  the  new  sov- 
ereign. [Bowyer,  Universal  Public  Law,  ch.  16,  p.  158 ;  Fab- 
rigas  v.  Mostyn,  1  Cowper  Rep.,  p.  165 ;  Gardiner  v.  Fell,  1 
Jacob  and  Walker  Eep.,  p.  27;  Flemming,  et  al.  v.  Fage^ 
9  Howard  Rep.,  p.  603 ;  Am.  Ins,  Co.  v.  Canter,  1  Peters 
Rep.,  p.  542 ;  Cross,  et  al.  v.  Harrison,  16  Howard  Rep.,  p. 
165 ;  Heffter,  Droit  International,  §  185.) 

§  19.  We  will  next  consider  what  laws  of  the  new  sovereign 
extend  over  the  ceded  conquered  territory  without  legislative 
action,  or  any  special  provisions  to  that  effect  in  the  laws 
themselves.  When  a  country  which  has  been  conquered,  is 
ceded  to  the  conqueror  by  the  treaty  of  peace,  the  plenum  et 
utile  dominum  of  the  conqueror  will  be  considered  as  having 
existed  from  the  beginning  of  the  conquest.  When  it  is  said 
that  the  law  political  ceases  on  the  conquest,  and  that  the 
law  municipal  continues  till  changed  by  the  will  of  the  con- 
queror, it  is  not  meant  that  these  latter  laws,  proprio  vigore, 
remain  in  force,  but  that,  it  is  presumed,  the  new  political 
sovereign  has  adopted  and  continued  them  as  a  matter  of 
convenience.  They  do  not  derive  any  force  from  the  will  of 
the  conquered,  for  the  person  capable  of  having  and  express- 
ing a  will — the  body  politic,  or  law-making  power  of  the 
conquered  —  is  extinguished  by  the  conquest.  When,  there- 
fore we  come  to  pronounce  upon  the  force  of  a  law  of  the 
conquered   people  after    the    conquest,   and   to    determine 
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whether  it  has  been  tacitly  adopted  by  the  conqueror,  we 
must  look  to  the  character  of  its  provisions,  and  compare 
them  with  the  laws  and  institutions  of  the  conquering  state; 
that  is,  with  the  will  of  the  conqueror  as  ex-pressed  by  himself 
in  similar  matters.  Whatever  is  in  conflict  with,  or  directly 
opposed  to  such  expressions  of  his  will,  we  cannot  presume 
to  have  b^en  adopted  by  his  tacit  consent.  Hence,  Lord 
Coke  says,  if  a  christian  king  should  conquer  an  infidel 
country,  the  laws  of  the  conquered,  ipso  facto,  cease,  because 
it  is  not  to  be  presumed  that  a  christian  king  has  adopted 
the  laws  of  an  infidel  race.  But,  where  there  is  no  such 
conflict  in  the  institutions  and  laws  of  the  two  countries, 
those  of  the  conquered  which  regulate  personal  relations, 
commercial  transactions,  and  property  in  all  its  modes  of 
transfer  and  acquisition,  are  presumed  to  have  been  adopted 
as  a  matter  of  convenience.  This  rule  of  international  law 
is  both  reasonable  and  just.  Each  case  must  rest  upon  its 
own  basis,  and  be  judged  of  by  its  own  circumstances.  From 
this  view  of  the  jurisprudence  of  the  conquered  country,  we 
must  determine  what  laws  of  the  acquired  territory  remain 
in  force,  and  what  laws  of  the  conqueror,  proprio  vigor e, 
extend  over  such  territory.  {^Calvin's  Case,  Coke  Kep.,  pt.  7; 
Gardiner  v.  Fell,  1  Jacob  &  Walk.  Rep.,  p.  22;  Cross,  et  al.  v. 
Harrison,  16  Howard  Rep.,  p.  165;  Collet  v.  Lord  Keith,  2 
East.  Rep.,  p.  260 ;  Blankard  v.  Guldy,  4  Mad.  Rep.,  p.  225.) 

§  20.  The  English  courts  make  a  distinction  between  ceded 
or  conquered  territory,  and  territory  acquired  by  discovery, 
or  occupancy,  and  peopled  by  the  discoverer.  British  colon- 
ists are  considered  as  carrying  with  them  such  laws  of  their 
sovereign  as  are  beneficial  to  the  colony  and  applicable  to 
the  new  condition  of  the  colonists;  but  penal  laws,  inflicting 
forfeitures  and  disabilities,  laws  of  tithes,  bankruptcy,  mort- 
main, and  police,  do  not  extend  to  colonies  not  in  esse.  And 
laws  passed  after  the  settlement  of  a  discovered  or  occupied 
country  do  not  aftect  such  colony,  without  special  provisions 
to  that  eflect,  unless  tbej  relate  to  the  exercise  of  the  powers 
of  the  sovereign  with  regard  to  foreign  relations,  navigation, 
trade,  revenue,  and  shipping.  But  the  rule  is  difierent  with 
respect  to  territory  acquired  by  cession  or  conquest,  for  the 
municipal  laws  of  such  territory  at  the  time  of  its  acquisition 
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remain  till  changed  by  competent  authority,  and  the  subjects 
of  the  new  sovereignty  who  enter  such  newly  acquired  ter- 
ritory do  not,  in  general,  carry  with  them  the  laws  of  their 
sovereign ;  but  with  respect  to  their  rights  and  relations 
inter  se,  they  are  in  the  same  condition  as  the  inhabitants  of 
such  territory;  that  is,  they  are  governed  by  the  laws  and 
usages  of  the  country  at  the  time  of  the  conquest  or  session. 
''Whoever  purchases,  lives,  or  sues  there,  puts  himself  under 
the  laws  of  the  place;  an  Englishman  in  Ireland,  Minorca, 
the  Isle  of  Man,  or  the  Plantations,  has  no  privilege  distinct 
from  the  natives."  (Dicarris  on  Statutes^  pp.  905,  527,  906  ; 
AtVy  Gen'l  v.  Stewart,  2  Meriv.  Rep.,  p.  143;  Dames  v.  Painter, 
Freeman  Rep.,  p.  175 ;  Hall  v.  Campbell,  1  Cowper  Rep.,  p. 
208;  Blackstone,  Com,,  vol.  1,  p.  102;  Bowyer,  Universal  Public 
Law,  ch.  16,  p.  158;   Clarke,  Colonial  Law,  p.  4.) 

§  21.  There  can  be  no  doubt  of  this  general  principal  of 
English  common  law — that  the  inhabitants  of  territory 
acquired  by  cession  or  conquest,  are  governed  in  their  rela- 
tions inter  se,  by  the  municipal  laws  of  such  territory  in  force 
at  the  time  of  the  cession  or  conquest,  and  that  statutes  pre- 
viously passed  do  not,  in  general,  extend  proprio  vigore  over 
such  territory;  nevertheless,  it  is  equally  true  that  50?7ie  of  the 
laws  of  the  new  sovereignty  do  extend  over  such  newly  acquired 
territory,  and  that  the  existing  municipal  laws  of  such  terri- 
tory are,  in  some  degree,  modified  and  changed  by  the  acts  of 
acquisition,  and  without  any  special  decree,  or  statute,  of  the 
executive  or  legislative  departments  of  the  new  sovereignty. 
Thus,  any  municipal  laws  existing  in  such  territory,  which 
are  in  violation  of  treaty  stipulations  with  foreign  nations, 
or  of  the  general  laws  of  trade,  navigation  and  shipping,  or 
which  give  privileges  exclusive  of  other  subjects,  are  not 
only  void  in  themselves,  but  the  king  even  cannot  intro- 
duce any  which  are  contrary  to  fundamental  principles. 
However  absurd  the  exception  as  to  pagans,  mentioned  in 
Calvin's  case,  there  can  be  no  doubt  of  the  correctness  of 
the  general  rule,  that  the  laws  of  the  conquered  territory 
which  are  contrary  to  the  fundamental  principles  of  the  gov- 
ernment of  the  conqueror,  cease,  on  the  complete  acquisi- 
tion of  the  conquered  territory,  because  they  are  opposed 
to  the  already  expressed  ivill  of  the  conqueror.     All  other  mu- 
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nicipal  laws  continue  in  force  till  changed  by  the  same  will 
subsequently  expressed ;  that  is,  the  king  himself  may  change 
these  laws,  or  he  may,  by  his  charters  and  commands^  autho- 
rize the  conquered  country  to  do  so.  Such  authority  is 
derived  directly  from  the  crown,  and  without  the  interposi- 
tion of  parliament.  (Bowyer,  Universal  Fublic  Law,  ch.  16  ; 
Campbell  v.  Hall,  1  Cowper  Rep.,  p.  205 ;  Fabrigas  v.  Mosiyriy 
1  Cowper  Rep.,  p.  165;  Gardiner  v.  Fell,  1  Jacob  &  Walk. 
Rep.,  pp.  27,  30,  note;  Att'y  Gen'l  v.  Stewart,  2  Merivale 
Rep.,  p.  159.) 

§  22.  The  supreme  court  of  the  United  States,  where  ques- 
tions of  this  kind  have  come  before  that  tribunal,  have 
adopted  the  decisions  of  the  English  courts,  so  far  as  appli- 
cable to  our  system  of  government.  While  recognizing  the 
general  principle  that  the  laws  of  the  conquered  territory 
remain  in  force  after  the  cession,  they  distinctly  assert  that 
the  ceded  territory  becomes  instantly  bound  and  privileged 
by  the  laws  which  congress  has  previously  passed  to  raise 
revenue  from  duties  on  imports  and  tonnage ;  and  that  such 
territory  is  subject  to  the  acts  of  congress,  previously  made 
to  regulate  foreign  commerce  with  the  United  States,  with- 
out other  special  legislation  declaring  them  to  be  so.  And 
although  congress  may  not  have  established  collection  dis- 
tricts or  custom  houses,  or  authorized  the  appointment  of 
officers  to  collect  the  revenue  accruing  upon  the  importation 
of  foreign  dutiable  goods  into  that  territory,  nevertheless,  it 
may  be  legally  demanded  and  lawfully  received  by  the  offi- 
cers of  the  government,  which  was  organized  in  such  terri- 
tory by  the  right  of  conquest,  and  existing  at  the  date  of  the 
cession.  California  became  a  part  of  the  United  States  as  a 
ceded  conquered  territory,  by  the  treaty  which  was  ratiiied 
on  the  30th  of  May,  1848 ;  but  the  act  of  congress,  including 
San  Francisco  within  one  of  the  collection  districts  of  the 
United  States,  was  not  passed  till  the  3d  of  March,  1849, 
and  the  collector  authorized  by  law  to  be  appointed  for  that 
port  did  not  enter  upon  the  duties  of  his  office  till  the  13th 
of  November,  1849.  The  ratification  of  the  treaty  ^as  not 
officially  announced  in  California  till  the  17th  of  August, 
1848.  The  civil  government  of  California,  which  had  been 
organized  during  the  war,  by  right  of  conquest  and  military 
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occupation,  continued  to  collect  duties  under  the  war  tariff 
till  officially  notified  of  the  ratification  of  the  treaty  of  peace ; 
it  then  declared  that  "  the  tariff  of  duties  for  the  collection 
of  military  contributions  will  immediately  cease,  and  the 
revenue  laws  and  tariff  of  the  United  States  will  be  substi- 
tuted in  its  place,"  and  continued  to  enforce  these  laws  and 
to  collect  the  revenue  accruing  under  them  upon  the  impor- 
tation of  foreign  dutiable  goods  into  California,  until  the 
13th  of  November,  1849,  when  the  collector,  duly  appointed 
under  the  authority  of  an  act  of  congress,  entered  upon  his 
duties.  The  importers  of  such  dutiable  goods  denied  the 
legality  of  these  collections,  and  protested  against  the  exac- 
tion of  duties,  aud  subsequently  brought  suit  against  the 
officers  of  the  civil  government  to  recover  the  moneys  so 
collected,  with  interest.  The  legality  of  the  acts  of  these 
officers  was  sustained  by  the  unanimous  opinion  of  the 
supreme  court  of  the  United  States ;  and  Mr.  Justice  Wayne, 
in  delivering  the  opinion  of  the  court,  said,  that  the  officers, 
in  coercing  the  payment  of  dutiable  goods  landed  in  Cali- 
fornia, "had  acted  with  most  commendable  integrity  and 
intelligence."  {Cross,  etal.  v.  Harrison,  16  Howard  Rep.,  p. 
201 ;  Dunlop,  Digest  of  Laws  of  U.  S.,  pp.  1214,  1215 ; 
Brightly,  Digest  of  Laws  of  U.  S,,  p.  115 ;  U.  S.  Statutes  at 
Large,  vol.  9,  p.  400.) 

§  23.  There  is  one  point  in  this  decision  deserving  of  par- 
ticular notice,  with  respect  to  the  operation  of  laws  which 
extend,  proprio  vigore,  over  ceded  conquered  territory.  A 
statute  law  of  the  United  States,  when  no  time  is  fixed  in  the 
law  itself,  takes  effect  in  every  part  of  the  Union  from  the 
very  day  it  is  passed,  l^ot  so,  however,  with  the  operation 
of  existing  revenue  laws  over  newly  acquired  territory,  which, 
though  a  part  of  the  [Jnited  States,  is  not  within  the  Union. 
As  already  remarked,  nearly  three  months  elapsed  between 
the  ratification  of  the  treaty  of  cession  and  its  official 
announcement  in  California.  During  that  interval,  tonnage 
and  impost  duties  were  imposed  and  collected  according  to 
the  war  tariff,  instead  of  the  tariff  of  the  United  States.  If 
the  revenue  laws  extended  over  California,  eo  instante,  on  the 
ratification  of  the  treaty  by  which  that  territory  was  acquired, 
these  duties  were  unlawfully  collected.     It  was  so  claimed 
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by  those  who  had  paid  them,  and  suit  was  brought  for  their 
recovery.  But  Mr.  Justice  Wayne,  in  delivering  the  opinion 
of  the  supreme  court  on  this  question,  remarked:  ''It  will 
certainly  not  be  denied  that  these  instructions  [imposing  the 
war  tariff]  were  binding  upon  those  who  administered  the 
civil  government  in  Calfornia,  until  they  had  notice  from 
their  own  government  that  a  peace  had  been  finally  con- 
cluded. Or  that  those  who  were  locally  within  its  jurisdic- 
tion, or  who  had  property  there,  were  not  bound  to  comply 
with  those  regulations  of  the  government,  which  its  function- 
aries were  ordered  to  execute.  Or  that  any  one  would  claim 
a  right  to  introduce  into  the  territory  of  that  government 
foreign  merchandise,  without  the  payment  of  duties  which 
had  been  originally  imposed  under  belligerent  rights,  because 
the  terriiory  had  been  ceded  by  the  original  possessor  and  enemy  to 
the  conqueror.  Or  that  the  mere  fact  of  a  territory  having 
been  ceded  by  one  sovereignty  to  another,  opens  it  to  a  free 
commercial  intercourse  with  all  the  world,  as  a  matter  of 
course,  until  the  new  possessor  has  legislated  some  terms 
upon  which  that  may  be  done.  There  is  no  such  commer- 
cial liberty  known  among  nations,  and  the  attempt  to  intro- 
duce it  in  this  instance,  is  resisted  by  all  of  those  considera- 
tions which  have  made  foreign  commerce  between  nations 
conventional.  The  treaty  that  gives  the  right  of  commerce, 
is  the  measure  and  rule  of  that  right.  V^attel,  liv.  1,  ch.  8, 
§  93.  The  plaintiffs  in  this  case  claim  no  privilege  for  the 
introduction  of  their  goods  into  San  Francisco,  between  the 
ratifications  of  the  treaty  with  Mexico  and  the  official 
announcement  of  it  to  the  civil  government  in  California, 
other  than  such  as  that  government  permitted  under  the 
instructions  of  the  government  of  the  United  States."  [Kent, 
Corn.,  on  Am.  Laic,  vol.  1,  pp.  454-459;  Mathews  v.  Zane, 
7  Wheaton  Kep.,  p.  104;  The  Ann,  1  Gallison  Eep.,  p.  62; 
Cross,  et  al.  v.  Harrison,  16  Howard  Rep.,  pp.  191,  192.) 

§  24.  It  has  already  been  remarked  that,  in  the  transfer  of 
territory  by  conquest  or  cession,  the  political  rights  of  its 
inhabitants  may  be  essentially  changed.  This  results  from 
a  diff'erence  in  the  powers  and  character  of  governments,  as 
depending  upon  their  constitutions  or  fundamental  laws.  The 
new  government  may  not  be  capable  of  receiving  or  exercise- 
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ing  all  the  powers  of  the  old  one,  or  it  may  not  extend  to  the 
governed  all  the  political  rights  which  they  enjoyed  under 
the  former  sovereign.  But  a  change  of  sovereignty  is  not, 
in  modern  times,  permitted  to  effect  any  change  in  the  rights 
of  private  property.  What  was  the  property  of  the  former 
sovereign  becomes  the  property  of  the  new  one,  and  what 
was  the  propeity  of  individuals  before,  remains  private  pro- 
perty, notwithstanding  the  conquest  or  cession.  '-'The 
modern  usage  of  nations,"  says  Chief  Justice  Marshall,  speak- 
ing of  the  transfer  of  a  country  from  one  government  to 
another,  ''which  has  become  a  law,  would  be  violated;  that 
sense  of  justice  and  of  right  which  is  acknowledged  and  felt 
by  the  whole  civilized  world,  would  be  outraged,  if  private 
property  should  be  generally  confiscated,  and  private  rights 
annulled.  The  people  change  their  allegiance ;  their  rela- 
tion to  thorv  ancient  sovereign  is  dissolved;  but  their  rela- 
tions to  each  other,  and  their  rights  of  property,  remain 
undisturbed."  The  rule  of  international  law,  thus  clearly 
enunciated  by  the  supreme  court  of  the  United  States  in 
1833,  has  since  been  repeatedly  recognized  in  the  decisions 
of  the  same  tribunal.  {United  States  v.  Perchman,  7  Peters 
Rep.,  p.  87;  Mitchel  v.  The  U.  S.,  9  Peters  Rep.,  p.  734; 
Strother  v.  Lucas,  12  Peters  Rep.,  p.  38 ;  New  Orlea7}s  v.  The 
U.  S.,  10  Peters  Rep.,  pp.  720,  729;  Biquelme,  Derecho  Pub, 
Int.,  lib.  1,  tit.  2,  cap.  12.) 

§  25.  A.S  the  new  state  merely  displaces  the  former  sove- 
reignty, and  acquires,  by  cession  or  complete  conquest,  no 
claim  or  title  whatever  to  private  property,  whether  of  indi- 
viduals, municipalities,  or  corporations,  and,  as  it  assumes 
the  duties  and  obligations  of  the  former  sovereign  with 
respect  to  private  property  within  such  acquired  territory,  it 
is  consequently  bound  to  recognize  and  protect  all  private 
rights  in  lands,  whether  they  are  held  under  absolute  grants 
or  inchoate  titles,  for  property  in  land  includes  every  class 
of  claim  to  real  estate,  from  a  mere  inceptive  grant  to  a  com- 
plete, absolute,  and  perfect  title.  A  mere  equity  is  protected 
by  the  law  of  nations  as  much  as  a  strictly  legal  title.  In 
the  words  of^Chief  Justice  Marshall,  "  The  term  '  property,' 
as  applied  to  lands,  comprehends  every  species  of  title,  incho- 
ate or   complete.     It  is  supposed  to  embrace  those  rights 
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which  lie  in  contract ;  those  which  are  executory ;  as  well  as 
those  which  are  executed.  In  this  respect  the  relation  of 
the  inhabitants  to  their  government  is  not  changed.  The 
new  government  takes  the  place  of  that  which  has  passed 
away."  {Soulard  et  at,  v.  The  United  States,  4  Peters  Kep.,  p. 
512;  Mitchelet  al  v.  The  United  States,  9  Peters  Eep.,  p.  733; 
United  States  v.  Perchman,  7  Peters  Eep.,  p.  51 ;  Chouteau's 
heirs  v.  The  United  States,  9  Peters  Rep.,  pp.  137,  147.) 

§  26.  There  can  be  no  question  of  the  correctness  of  the 
rule  of  international  law  as  thus  laid  down  by  Chief  Justice 
Marshall,  and  repeated  in  numerous  decisions  of  the  supreme 
court  of  the  United  States.  It  not  un frequently  happens, 
however,  that  much  injustice  and  inconvenience  will  result 
to  the  owners  of  property  in  a  ceded  or  conquered  territory, 
by  the  transfer  of  themselves  and  their  property  from  one 
system  of  laws  to  another  very  different  from  the  first,  and 
wholly  inadequate  to  afford  remedies  for  a  violation  of  the 
rights  of  property.  And  as  the  law  of  nations  and  the  usage 
of  the  civilized  world  impose  upon  the  new  sovereignty  the 
duty  to  maintain  and  protect  the  property  of  the  conquered 
inhabitants,  it  is  bound  to  take  the  necessary  steps  to  clothe 
equities  with  a  legal  title,  so  as  to  bring  them  within  the 
scope  of  legal  remedies  under  its  own  laws.  It  is  with  this 
view  that  congress  has  usually  passed  remedial  acts  for  the 
ascertainment  and  recognition  of  lands  of  private  ownership 
in  territories  acquired  hy  the  United  States.  Although  the 
maintenance  of  such  property  may  be  fully  guaranteed  by 
the  law  of  nations  and  the  stipulation  of  treaties,  yet,  in  order 
to  place  it  under  the  careful  guardianship  of  our  municipal 
laws,  it  is  necessary  to  invest  with  a  new  attribute  of  a  legal 
title,  without  which  the  owner  may  be  unable  either  to 
maintain  his  own  possession  or  eject  an  intruder.  For 
example,  a  right  or  title  to  lands  which,  under  Spanish 
or  Mexican  law,  is  abundantly  sufficient  for  the  security 
and  protection  of  the  owner  in  his  rights,  may  be  utterly 
useless  for  such  purposes  under  our  laws,  as  it  neither 
secures  him  in  the  possession  and  enjoyment  of  his  pro- 
perty, nor  enables  him  to  bring  a  suit  to  eject  an  aggres- 
sor. A  refusal  or  neglect  to  pass  the  necessary  reme- 
dial acts  in  such  cases  so  as  to  invest  equities  with  such 
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legal  attributes  as  will  place  all  private  property,  of  whatso- 
ever description,  under  the  guardianship  of  our  laws,  would 
be  a  violation  of  the  obligations  imposed  upon  us  by  the  law 
of  nations  and  the  usage  of  the  civilized  world.  A  delay  in 
applying  such  remedies  is  often  equivalent  to  a  denial  of 
justice,  or  a  confiscation  of  private  property,  and  is,  therefore, 
a  breach  of  public  law  and  a  violation  of  national  faith.  ( U. 
S.  Statutes  at  Large,  vol.  10,  p.  63 ;  United  States  v.  Reading, 
18  Howard  Rep.,  p.  8.) 

§  27.  It  follows,  from  the  principles  laid  down  in  this  and 
the  preceding  chapters,  that  complete  conquest,  by  whatever 
mode  it  may  be  perfected,  carries  with  it  all  the  rights  of  the 
former  government;  or,  in  other  words,  the  conqueror,  by 
the  completion  of  his  conquest,  becomes,  as  it  were,  the  heir 
and  universal  successor  of  the  defunct  or  extinguished  state. 
As  his  rights  are  no  longer  limited  to  mere  occupation,  or  to 
what  he  has  taken  physically  into  his  possession,  they  extend 
not  only  to  the  corporeal  property  of  the  state,  as  real  estate 
and  movables,  but  also  to  its  incorporeal  property,  as  debts, 
etc.  And  as  his  imperium  has  become  established  over  the 
whole  state,  he  is  considered,  in  law,  as  in  possession  of  the 
things,  (corpora,)  and  the  rights  (jura,)  to  things  which  apper- 
tain to  such  imperium,  and  may  use  and  dispose  of  them  as 
his  own.  It  was  on  this  ground  that  the  validity  of  Alexan- 
der's gift  to  the  Thessalonians  was  principally  sustained,  and 
those  who  advocated  the  claim  of  Thebes,  did  so,  mainly,  on 
the  supposition  that  the  conquest  was  not  complete,  and  that 
the  absolute  and  entire  dominion  over  the  universal  succes- 
sorship  to  Thebes,  had  not  accrued  to  Alexander.  Jurists 
have  much  more  difiiculty  in  agreeing  upon  the  question  of 
the  completion  of  the  conquest,  prior  to  the  restoration  of 
the  former  sovereign,  than  upon  the  legal  consequences  to  be 
deduced  from  the  conquest  when  complete ;  and  it  is  only 
in  case  of  a  restoration  that  any  question  arises  with  respect 
to  the  right  of  the  conqueror  to  dispose  of  either  the  domains 
or  debts  of  the  conquered  state.  (Phillimore,  On  Int.  Laio, 
vol.  3,  §§  561,  562 ;  Fuffendorf,  de  Jur.  Nat.  et  Gent.,  lib.  8, 
cap.  6,  §  23  ;  Bynkershoek,  Quaest.  Jur.  Pub.  lib.  1,  cap.  7 ; 
Grotius,  de  Jur.  Bel.  ac  Fac,  lib.  3,  cap.  8,  §  2 ;  Heffter,  Droit 
International,  §§  185, 186 ;  Kamptz,  Literatur  des  Volker.,  §  312; 
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Cocceius,  Grotius  Illus.,  lib.  1,  cap.  4,  §  15 ;  Schwartz,  De  Jut, 
Victoris,  etc.,  thes.  •  27.) 

§  28.  When  the  allied  powers  of  Europe  overthrew  the 
dynasty  of  ITapoleon,  and  restored  to  the  countries  which  he 
had  subdued,  their  legitimate  sovereigns,  no  general  provi- 
sion was  made  in  the  peace  of  Paris  for  the  protection  of 
rights  acquired  under  the  de  facto  rulers,  (the  amnesty  provi- 
ded for  in  the  27th  article  being  limited  in  its  extent,)  never- 
theless, reason,  good  sense,  and  the  law  of  nations,  were 
generally  allowed  to  prevail,  and  rights  and  titles  so  acquired 
were  left  undisturbed.  The  only  exceptions  were  confined 
to  one  or  two  small  German  states,  and  these  were  consid- 
ered as  most  discreditable  to  the  petty  sovereigns  who  made 
them.  The  most  noted  of  these  was  the  prince  of  Hesse- 
cassel,  who  was  driven  from  the  electorate  in  1806,  and  not 
restored  till  about  the  beginning  of  1814.  His  country  had 
remained  about  a  year  under  the  military  government  of 
IN'apoleon,  and  was  then  incorporated  into  the  newly  formed 
kingdom  of  Westphalia,  of  which  Jerome  Bonaparte  was 
recognized  as  king,  by  the  peaces  of  Tilsit  and  Schonbrunn. 
On  his  return  to  his  hereditary  dominions,  in  1814,  the  prince 
refused  to  recognize  the  validity  of  the  alienations  of  the 
domains  of  his  countr}^,  which  had  taken  place  under  the 
de  facto  governments,  since  his  expulsion,  in  October,  1806 ; 
the  purchasers  of  these  lands  were  deprived  of  their  posses- 
sions which  they  had  purchased  and  paid  for  in  good  faith, 
and  which  had  been  delivered  to  them  with  every  formality 
of  law.  The  supreme  court  of  appeal,  in  Cassel,  was  stopped 
by  an  inhibitormm  from  taking  cognizance  of  the  matter, 
and  the  unfortunate  proprietors  were,  in  some  instances, 
driven  from  their  possessions  by  a  troop  of  the  elector's  hus- 
sars. They  appealed  in  vain  for  protection  to  the  congress 
of  Vienna;  Prussia,  through  the  mouth  of  her  chancellor, 
Prince  Von  Hardenberg,  declared  in  their  favor ;  but  the 
other  nations  represented  in  that  congress,  gave  no  heed  to 
the  complaints  made  against  a  prince  whom  they  had  just 
restored  to  power.  Resort  was  then  had  to  the  german  con- 
federation but  this  modern  Amphictyonic  assembly,  either 
could  not,  or  would  not,  interfere  between  a  sovereign  prince 
and  his  own  subjects.     Public  jurists,  however,  have  not  failed 
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to  condemn  the  conduct  of  the  elector,  as  contrary  to  law  and 
justice.  His  pretext  for  denying  the  validity  of  these  aliena- 
tions, was  mainly  founded  upon  the  "  lex  de  capiivis  et  postlimi- 
nio"  of  the  Roman  law;  but  it  was  readily  shown  that  this 
law  could  not  be  applied  directly,  and  that  the  argument 
deduced  from  its  analogy  was  adverse  to  his  position.  He  vir- 
tually acknowledged  the  weakness  of  his  case,  by  refusing 
to  arbitrate  the  question,  or  even  to  permit  his  own  courts  to 
take  cognizance  of  it.  {Phillimore,  On  Int.  Law,  vol.  3,  §§ 
573,  574 ;  Ffeiffer,  Dos  Becht  des  Kreigseroberwig,  p.  237 ; 
Meffter,  Dr^oii  International,  §§  185,  186  ;  Schweikart,  Napoleon 
und  die  Curh.,  pp.  60,  et  seq. ;  Rotteck  und  Welcker,  Staats  Lexi- 
kon,  verb.  Domainenkaufer  ;  Conversationes  Lexikon,  verb.  Dom- 
ainenverkauf ;  Koch,  Hist,  de  Traites  de  Faix,  tome  3,  p.  364 ; 
Encyclopc^dia  Americana,  verb.  Domain,  digest,  xlix.  t.  xv.  12,  3.) 

§  29.  The  Prince  of  Hesse-Cassel,  also  denied  the  validity 
of  the  payment  or  cancellation  of  the  debts  which  were  owing 
to  his  government  in  1806,  and  which  had  been  paid  or  alien- 
ated prior  to  his  restoration.  Being  absolute  lord  over  his 
subjects,  who  were  exceedingly  poor,  he  had  enriched  him- 
self by  selling  their  valor  and  lives,  to  fight  the  battles  of 
other  sovereigns,  and  the  gold  thus  acquired  had  been 
invested  in  his  own  name,  as  sovereign,  in  loans  and  mort- 
gages, to  the  inhabitants  of  other  states.  On  the  conquest 
of  Hesse-Cassel,  by  J^apoleon,  these  debts  were  confiscated, 
and  made  payable  only  to  the  treasury  of  what  was  called 
the  ^' domaine  extraordinaire.''  And  when  the  greater  part  of 
this  Electorate  was  incorporated  into  the  kingdom  of  West- 
phalia, a  compact  was  entered  into  at  Berlin,  between  king 
Jerome  and  J^apoleon,  for  the  division  and  adjustment  of  the 
debts  owing  to  the  extinguished  electorate.  The  Bonapartes 
had  no  difficulty  in  collecting  those  due  from  the  subjects  of 
their  newly-acquired  dominions,  for  there  force  could  be 
resorted  to,  in  order  to  compel  payment;  but  where  the 
debtors  resided  in  other  states,  the  payment  was  in  a  mea- 
sure voluntary,  and  even  where  the  debtors  were  willing  to 
pay,  a  difficulty  occurred  in  releasing  the  mortgages,  as  the 
record  could  be  canceled  only  by  the  authority  of  the  creditor 
therein  named.  To  remove  this  difficulty  in  the  Duchy  of 
Mecklenburg,  the  duke  issued  an  order,  circular  rescript,  on 
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the  15th  of  June,  1810,  which,  after  reciting  the  complete 
conquest  of  Hesse-Cassel  by  JSTapoleon,  and  the  extiuguish- 
ment  of  the  former  sovereignty,  directed  the  court  of  regis- 
tration to  record,  as  extinguished,  those  mortgages  in  favor  of 
Hesse-Cassel  on  estates  in  that  duchy,  for  which  a  discharge 
or  receipt  had  been  given  by  Napoleon,  or  by  his  appointee 
for  that  purpose.  Among  the  estates  so  mortgaged  and 
released,  were  those  of  a  certain  count  Van  Hahn,  whose 
case  acquired  much  celebrity  and  will  serve  to  illustrate  the 
fact  and  the  law.  After  the  death  of  the  count  and  the  res- 
toration of  the  prince  of  Hesse-Cassel,  the  latter  instituted  pro- 
ceedings as  a  creditor  against  his  estate,  denying  the  validity 
of  the  payment  and  the  legality  of  the  discharge  of  the  mort- 
gage. The  first  tribunals,  (the  university  of  Breslau  in  1824, 
and  that  of  Kiel  in  1831,)  decided,  in  substance,  that  the  prince 
might  recover  that  portion  of  the  debt  which  had  not  been  actu- 
ally 'paid  to  ISTapoleon,  and  no  more.  Both  parties  being  dissa- 
tisfied with  this  judgment,  an  appeal  was  taken  to  another 
university,  (tribunal,)  which  learned  body  delivered  at  great 
length  the  reasons  of  their  final  decision,  which  was,  in  sub- 
stance, that  all  the  debts  to  Hesse-Cassel,  for  which  dis- 
charges had  been  given  in  full  by  Napoleon,  whether  the  whole 
sum  had  been  actually  'paid  or  not,  were  validly  and  efiectually 
canceled,  and  that  the  debtors  could  not  be  called  upon  to 
pay  a  second  time.  These  learned  jurists  drew  a  broad  dis- 
tinction between  the  acts  of  a  transient  conqueror  on  mere 
military  occupation,  and  those  of  one  whose  rights  and  titles 
had  been  ratified  by  the  public  acts  of  the  state,  and  recog- 
nized in  treaties  with  foreign  powers.  The  judgments  of 
the  tribunals  of  Breslau  and  Kiel,  were  based  on  the  suppo- 
sition that  the  conquest  was  only  a  temporary  one ;  but  the 
learned  judges  said  it  was  impossible  to  consider  the  return 
of  the  prince  of  Hesse-Cassel  as  a  continuation  of  his  former 
government.  They  rejected  the  consideration  of  the  justice 
or  injustice  of  the  war,  in  which  the  electorate  had  been  con- 
quered, nor  did  they  attach  any  importance  to  the  fact,  that 
the  prince  had  carried  away  with  him,  and  retained  possession 
of,  the  instruments  containing  the  written  acknowledgment  of 
the  debtor.  It  will  be  noticed  that  this  decision  virtually 
confirms   the   validity   of  the  alienation    of  domains   made 
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by  the  de  facto  governments  of  the  conquests  of  N'apoleon. 
{Schweckart,  Napoleon  und  die  Curh.,  pp.  8-104 ;  Pfeifer,  Das 
Rechi  der  Kriegseroberung,  pp.  240-252  ;  Heffier,  Droit  Interna- 
tional, §§  186,  188 ;  Rotteck  und  Welcker,  Staatt's  Lexikon,  tit. 
Domainenkaufer;  Zacharioe,  ueber  die  Verpflichtung,  etc.,  b.  iv,  p. 
104;  Conversations  Lexikon,  tit.  Dominen;  Encyclopedia  Ameri- 
cana, \Ai.  domain;  Phillimore,  On  Int.  Law,  vol.  3,  §§568-572.) 


844  Internatkmdl  Law. 


CHAPTER  XXXIV 


TREATIES   OF   PEACE. 


CONTENTS. 

1 1.  Peace  the  end  and  object  of  war — ^  2.  Power  to  make  war  does  not  neces- 
sarily imply  that  to  make  peace  —  §  3.  Laws  of  different  states  —  ^  4.  Power 
of  a  prisoner  of  war  to  treat — §  5.  Alienation  of  territory  and  private  pro- 
perty—  ^  6.  Duty  of  compensation — g  7.  Allies  and  associates,  in  regard 
to  a  treaty  of  peace  —  §8.  General  character  and  effects  of  such  treaty — 
^9.  Implied  amnesty — |  10.  New  grievances  from  same  cause  —  ^11- 
Claims  unconnected  with  causes  of  the  war — §  12.  Principle  of  uti  pos- 
seditis  —  ^  13.  Treaties  of  peace  bind  the  whole  state  —  §  14.  When  obliga- 
tions commence  —  ^15.  Upon  individuals — ^16.  Individuals  liable  for 
civil  damages  —  §  17.  Constructive  and  actual  knowledge  of  peace  —  §  18. 
Recaptures  after  treaty  of  peace  —  g  19.  In  what  condition  things  are  to  be 
restored  — 120.  Unpaid  military  contributions  —  §  21.  Effect  of  coercion  on 
validity  of  treaty  —  §  22.  Effect  of  peace  on  former  treaties  —  ^  23.  Breach 
of  a  treaty  of  peace — §24.  Delays,  etc.,  in  carrying  treaty  into  effect — 
§  25.  War  for  new  cause  or  for  breach  of  treaty  of  peace. 

§  1.  It  has  been  laid  down  as  "  an  unquestionable  proposi- 
tion of  international  law  that  there  is  a  legal  as  well  as  a 
moral  necessity  that,  with  the  ceasing  of  the  causes  which 
justified  the  inception  of  the  war,  the  war  itself  should 
cease."  Yattel  enforces  the  obligation  to  seek  peace  as  the 
end  of  war,  and  argues  that  no  matter  how  just  the  war  may 
have  been  at  the  commencement,  it  must  not  be  continued 
beyond  its   lawful   object,  which  is  to  procure  justice  and 
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safety,  and  the  moment  an  equitable  compromise  can  be 
procured,  it  should  cease.  The  obligation  to  accept  a  peace 
sufficiently  safe,  is  also  strenuously  argued  by  Grotius.  Other 
writers  say  that  when,  by  use  of  the  legal  means  of  war,  the 
invaded  right  has  been  obtained  or  secured,  the  injury 
redressed,  or  the  threatened  danger  averted,  the  abnormal 
state  of  war  must  cease,  and  the  normal  state  of  peace 
must  be  reestablished.  Some,  who  advocate  the  general 
right  of  external  intervention,  deem  it  a  most  proper 
occasion  to  exercise  that  right,  when  a  war,  though 
lawfully  begun,  is  unlawfully  continued  beyond  the  just 
objects  of  its  inception.  There  are  three  ways  by  which  a 
war  may  be  concluded  and  peace  restored :  1st,  By  the 
unconditional  submission  of  one  belligerent  to  another ;  2d, 
By  a  de  facto  cessation  of  hostilities,  and  a  de  facto  renewal 
of  the  relations  of  peace,  by  both  belligerents;  and  3d, 
By  a  formal  treaty  of  peace.  We  shall  here  discuss  only 
the  latter.  ( Vatiel,  Droit  des  Gens,  liv.  4,  ch.  1,  §§  6,  7,  9 ; 
Grotius,  De  Jur.  Bel.  ac  Pac,  lib.  3,  ch.  25,  §  3 ;  Phillimore, 
On  Int.  Law,  vol.  3,  §§  509,  et  seq.;  Bello,  Derecho  Inter- 
national, pt.  2,  cap.  9,  §  6  ;  Burlamaqui,  Droit  de  la  Nat.  et 
des  Gens,  tome  5,  pt.  4,  ch.  14 ;  Albericus  Gentilis,  De  Lega- 
tionihus,  lib.  3,  cap.  1 ;  Zouch,  De  Jure,  etc.,  part  2,  sec.  9 ; 
Wolfius,  Jus  Gentium,  cap.  8  ;  Kampts,  Liter atur  des  Voelk., 
§§321,  331;  Kent,  Com.,  on  Am.  Law,  vol.  1,  p.  165;  Wild- 
man,  Int.  Law,  vol.  1,  p.  139 ;  Rayneval,  Inst,  du  Droit  Nat., 
etc.,  liv.  3,  ch.  21 ;  Heffter,  Droit  Internacional,  §  179.) 

§  2.  The  power  to  declare  war  does  not  necessarily  include 
that  of  making  a  treaty  of  peace.  These  two  powers  are 
intimately  connected,  and  the  latter  would  seem  naturally  to 
follow  the  former.  They  are,  therefore,  generally  associated 
together,  though  not  always.  In  unlimited  monarchies  both 
reside  in  the  sovereign ;  and  even  in  limited  or  constitutional 
monarchies,  both  may  be  vested  in  the  crown,  yet  the  con- 
ditions of  the  treaty  of  peace  may  be  such  as  to  require  its 
ratification  by  other  authorities  of  the  state.  For,  although 
the  state  may  have  intrusted  to  the  prudence  of  her  ruler  the 
general  authority  to  determine  on  war  and  peace,  yet  this 
power  may  be  limited  in  many  particulars  by  the  fundamen- 
tal law  or  constitution.     A  nation  has  the  free  disposal  of  its 
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own  domestic  affairs  and  form  of  government,  and  its  sover- 
eign power  of  making  war  and  peace  may  be  intrusted  to  a 
single  person,  or  it  may  be  divided  among  a  number  of  per- 
sons. ( Wheaton,  Mem.  Int.  Law,  pt.  4,  ch.  4,  §  1 ;  Kent,  Com. 
on  Am.  Law,  vol.  1,  p.  165;  Chitiy,  Com.  Law,  vol.  1,  p.  378; 
Merlin,  Repertoire,  verb.  Declaration  de  Guerre;  Heffter,  Droit 
Internacional,  §§  81,  et  seq.;  Vattel,  Droit  des  Gens,  liv.  4, 
ch.  2,  §  10 ;   The  Hoop,  1  Eob.  Rep.,  p.  196.) 

§  3.  Thus,  Francis  I.,  of  France,  attempted  by  the  treaty  of 
Madrid,  to  cede  to  the  emperor  Charles  Y.  the  province  of 
Burgundy;  but  the  states-general,  under  the  constitution  of 
the  old  French  monarchy,  declared  that  the  king  had  no 
authority  to  alienate  any  part  of  the  kingdom  by  a  treaty  of 
peace.  The  cession  of  the  province  of  Burgundy  was,  there- 
fore, annulled,  as  contrary  to  the  fundamental  laws  of  the 
kingdom.  Under  Richelieu  and  Louis  XIY.  the  old  feudal 
constitution  of  France  was  abolished,  and  all  the  powers 
of  government  concentrated  in  the  hands  of  the  king.  Of 
the  different  constitutions  established  in  France  since  the 
revolution  of  1789,  some  have  limited  the  power  of  conclu- 
ding a  peace,  while  others  have  vested  it  in  the  crown  with- 
out any  nominal  limitation.  Nevertheless,  so  long  as  the 
chambers  exercise  a  legislative  authority,  they  necessarily 
exercise  an  influence  on  the  treaty-making  power,  in  their 
right  to  refuse  the  passage  of  laws  to  carry  such  treaties  into 
effect.  In  Great  Britain,  the  treaty-making  power,  as  a 
branch  of  the  prerogative  of  the  crown,  has,  in  theory,  no 
limits ;  but  in  the  practical  administration  of  the  constitu- 
tion this  power  is  limited  by  the  general  controlling  authority 
of  parliament,  which  body  can  compel  the  crown  to  make 
peav^e  by  withholding  the  supplies  necessary  for  carrying  on 
the  war,  and  its  approbation  is  necessary  to  carry  into  effect 
a  treaty  by  which  the  existing  territorial  arrangements  of  the 
empire  are  altered.  In  confederated  governments,  as  already 
stated,  the  treaty-making  power,  and  its  extent,  must  depend 
upon  the  nature  of  the  confederation  and  the  formation  and 
character  of  the  government.  By  the  constitution  of  the 
United  States  of  America,  the  president  has  the  exclusive 
power  of  making  treaties  of  peace,  which,  when  ratified  with 
the  advice  and  consent  of  the  senate,  become  the  supreme 
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law  of  the  land,  and  have  the  effect  of  repealing  all  other 
laws  of  congress,  or  of  the  states,  which  stand  in  the  way  of 
their  stipulations.  But  congress  may,  at  any  time  compel 
the  president  to  make  peace  by  refusing  the  means  of  carry- 
ing on  the  war,  and  its  approbation  is  necessary  for  the  pas- 
sage of  any  laws  which  might  be  required  for  carrying  into 
effect  the  stipulations  of  such  treaty.  ( Wheaion,  Elem.  InL 
Law,  pt.  4,  ch.  4,  §  2 ;  Siory,  On  the  Constitution,  b.  3,  ch.  37 ; 
Bello,  Derecho  Internacional,  pt.  2,  cap.  9,  §  6 ;  Chitty,  Com, 
Law,  vol.  1,  p.  378 ;  Blackstone,  Com.,  vol.  1,  p.  257 ;  The 
Hoop,  1  Rob.  Rep.,  p.  196.) 

§  4.  A  question  much  discussed  in  former  times,  was, 
whether  a  prisoner  of  war  can  make  a  treat}^  of  peace  ?  On 
this  subject  Vattel  remarks  :  "  Every  legitimate  government, 
whatever  it  may  be,  is  established  solely  for  the  good  and 
welfare  of  the  state.  This  incontestible  principle  being  once 
laid  down,  the  making  of  peace  is  no  longer  the  peculiar  pro- 
vince of  the  king;  it  belongs  to  the  nation.  Now,  it  is  cer- 
tain that  a  captive  prince  cannot  administer  the  government, 
or  attend  to  the  management  of  public  affairs.  How  shall 
he,  who  is  not  free,  command  a  nation  ?  How  can  he  gov- 
ern it  in  such  a  manner  as  best  to  promote  the  advantage  of 
the  people,  and  the  public  welfare  ?  He  does  not,  indeed, 
forfeit  his  rights  ;  but  his  captivity  deprives  him  of  the  power 
of  exercising  them,  as  he  is  not  in  a  condition  to  direct  the 
use  of  them  to  its  proper  and  legitimate  end.  He  stands  in 
the  same  predicament  as  a  king  in  his  minority,  or  laboring 
under  a  derangement  of  his  meutal  faculties.  In  such  cir- 
cumstances, it  is  necessary  that  the  person  or  persons  whom 
the  laws  of  state  designate  for  the  regency,  should  assume 
the  reins  of  government.  To  them  it  belongs  to  treat  of 
peace,  to  settle  the  terms  on  which  it  shall  be  made,  and  to 
bring  it  to  a  conclusion,  in  conformity  to  the  laws.  The 
captive  sovereign  may  himself  negotiate  the  peace,  and  pro- 
mise what  personally  depends  on  him ;  but  the  treaty  does 
not  become  obligatory  on  the  nation  till  ratified  by  itself,  or 
by  those  who  are  invested  with  the  public  authority  during 
the  prince's  captivit}^,  or,  finally,  by  the  sovereign  himself 
after  his  release."  {Vattel,  Droit  des  Gens,  lib.  4,  ch.  2,  §  13  ; 
Wolfius,  Jus  Gentium,  §  982  ;  Bello,  Derecho  Internacional,  pt.  2, 
cap.  9,  §  6.) 
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§  5.  Another  question  of  much  greater  practical  difficulty, 
i3  the  limitation  of  the  treaty-making  power,  expressed  or 
implied,  in  the  fundamental  law  or  constitution  of  the  state. 
The  general  authority  to  make  treaties  of  peace,  necessarily 
implies  the  power  to  stipulate  the  conditions  of  peace ;  and 
among  these  may  properly  be  involved  the  cession  of  the 
territory  and  other  property  of  the  state,  as  well  as  the  right 
of  sovereignty  or  jus  eminens  over  private  property.      "  If, 
then,"  says  Wheaton,  "there  be  no  limitation  expressed  in 
the  fundamental  laws  of  a  state,  or  necessarily  implied  from, 
the  distribution  of  its  constitutional  authorities,  on  the  treaty- 
making  power  in  this  respect,  it  necessarily  extends  to  the 
alienation  of  public  and   private  property,   when   deemed 
necessary  for  the  national  safety  or  policy."     "  There  can  be 
no  doubt,"  says  Kent,  "that  the  power  competent  to  bind 
the  nation  by  treaty,  may  alienate  the  public  domain  and 
property  by  treaty.     If  a  nation  has  conferred  upon  its  execu- 
tive department,  without  reserve,  the  right  of  treating  and 
contracting  with  other  states,  it  is  considered  as  having  inves- 
ted it  with  all  the  power  necessary  to  make  a  valid  contract. 
That  department  is  the  organ  of  the  nation,  and  the  aliena- 
tions by  it  are  valid,  because  they  are  done  by  the  reputed 
will  of  the  nation.     The  fundamental   laws  of  a  state  may 
withhold  from  the  executive  department  the  power  of  trans- 
ferring what  belongs  to  the  state  ;  but  if  there  be  no  express 
provision  of  that  kind,  the  inference  is  that  it  has  confided 
to  the  department  charged  with  the  power  of  making  trea- 
ties, a  discretion  commensurate  with  all  the  great  interests, 
wants  and  necessities  of  the  nation.     A  power  to  make  trea- 
ties of  peace,  necessarily  implies  a  power  to  decide  the  terms 
on  which  they  shall  be  made ;  and  foreign  states  could  not 
deal  safely  with  the  government  on  any  other  presumption. 
The  power  that  is  entrusted  generally  and  largely  with  autho- 
rity to  make  valid  treaties  of  peace,  can,  of  course,  bind  the 
nation  by  alienation  of  part  of  its   territory ;   and   this   is 
equally  the  case,  whether  that  the  territory  be  already  in  the 
occupation  of  the  enemy,  or  remains  in  the  possession  of  the 
nation,  and  whether  the  property  be  public  or  private."    The 
right  of  making  peace,  says  Vattel,  "  authorizes  the  sove- 
reign to  dispose  of  things  even  belonging  to  private  persons, 
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and  the  eminent  domain  gives  him  this  right."  ( Vaitel,  Droit 
des  Gens,  liv.  1,  ch.  20,  §  244  ;  ch.  21,  §  262 ;  liv.  4,  ch.  2, 
§§  11,  12  ;  Kent,  Com,,  on  Am.  Law,  vol.  1,  pp.  166, 167  ;  Whea- 
ton,  Mem.  Int.  Law,  pt.  4,  ch.  4,  §  2 ;  Bello,  Derecho  Interna- 
cional,  pt.  2,  cap.  9,  §  6 ;  Real,  Science  du  Gouvernement,  tome  5, 
ch.  3,  sec.  5  ;  Grotias,  Be  Jut.  Bel.  ac  Pac,  lib.  3,  ch.  20,  §  7; 
The  Schooner  Peggy,  1  Cranch.  Eep.,  p.  103 ;  Ware  v.  Hilton, 
3  Dallas  Rep.,  p.  199.) 

§  6.  With  respect  to  the  duty  of  the  state  to  make  compen- 
sation to  individuals,  and  the  limits  to  that  duty,  the  remarks 
of  Wheaton  are  peculiarly  appropriate  and  just.  "  The  duty," 
he  says,  "of  making  compensation  to  individuals,  whose  pri- 
vate property  is  sacriticed  to  the  general  welfare,  is  inculcated 
by  public  jurists,  as  correlative  to  the  sovereign  right  of  aliena- 
ting those  things  which  are  included  in  the  eminent  domain  ; 
but  this  duty  must  have  its  limits.  No  government  can  be 
supposed  to  be  able,  consistentl}^  with  the  welfare  of  the 
whole  community,  to  assume  the  burden  of  losses  produced 
by  conquest,  or  the  violent  dismemberment  of  the  state. 
Where,  then,  the  cession  of  territory  is  the  result  of  coercion 
and  conquest,  forming  a  case  of  imperious  necessity  beyond 
the  power  of  the  state  to  control,  it  does  not  impose  any  obliga- 
tion upon  the  government  to  indemnify  those  who  may  suffer 
a  loss  of  property  by  the  cession."  The  history  of  the  state 
of  New  York  furnishes  a  strong  illustration  of  this  rule  of 
public  law.  The  people  of  the  territory  now  composing  the 
state  of  Vermont,  separated  from  New  York  and  erected  that 
territory  into  a  separate  and  independent  state.  Individual 
citizens  wnose  property  would  be  sacrificed  by  the  event, 
claimed  compensation  of  New  York.  The  claim  was  rejected 
on  the  ground  that  the  independence  of  Vermont  was  an  act 
of  force  beyond  the  power  of  New  York  to  control,  and  equi- 
valent to  a  conquest  of  that  territory.  {Wheaton,  Elem.  Int. 
Law,  pt.  4,  ch.  4,  §  2  ;  Kent,  Com.,  on  Am.  Law,  vol.  1,  pp.  178, 
179  •'  Grotius,  de  Jur.  Bel.  ac  Pac,  lib.  3,  cap.  20,  §  7 ;  Vaitel, 
Droit  des  Gens.,  liv.  1,  ch.  20,  §  244  ;  liv.  4,  ch.  2,  §  12.) 

§7.  "  The  principal  party,"  says  Vattel,  "in  whose  name 
the  war  was  made,  cannot  justly  make  peace,  without  inclu- 
dino-  his  allies."     The  same  author  remarks,  that  states  which 
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have  been  associated  in  a  war,  or  have  directly  taken  part  in 
it,  are  respectively  to  make  their  treaty  of  peace  each  for 
itself;  but  that  the  alliance  obliges  them  to  treat  in  concert. 
Such  was  the  practice  at  ISTimeguen,  Reiswick,  and  Utrecht ; 
at  Vienna,  in  1814,  and  at  Paris,  in  1856,  the  allies  and  asso- 
ciates in  the  wars  concluded  by  these  conventions,  signed 
together,  treaties  of  peace.  As  associates  in  a  war  ally  them- 
selves together  for  the  purpose  of  carrying  on  the  war,  it  is 
right  and  proper  that  they  should  act  in  concert  in  making 
a  treaty  of  peace.  But  as  each  engages  in  the  war  for  him- 
self and  on  his  own  responsibility,  each  should  be  allowed  to 
make  his  own  treaty  of  peace.  To  determine  in  what  cases 
an  associate  in  the  war  may  detach  himself  from  the  alliance, 
and  make  his  own  separate  and  particular  peace,  is  a  ques- 
tion of  difficult  solution.  It  has  been  alluded  to  in  a  pre- 
ceding chapter,  and  is  particularly  discussed  by  V^attel.  Asso- 
ciations and  alliances  in  war,  as  already  stated,  oblige  the 
parties,  as  a  general  rule,  to  treat  in  concert.  Butif  any  one 
should  insist  upon  prosecuting  the  war  beyond  the  object  of 
the  association,  the  others  may  very  properly  make  peace 
for  themselves.  And  any  one  may  make  a  separate  peace 
for  himself,  if,  by  so  doing,  he  does  not  violate  his  obliga- 
tions, expressed  or  implied,  toward  his  associates.  His  right 
to  separate  himself  from  his  allies  depends  entirely  upon  the 
nature  and  object  of  the  alliance,  and  the  obligations  he  has 
incurred  by  joining  others  in  the  war  against  a  common 
enemy.  (Vattel,  Droit  des  GenSyViv.  2,  chs.  12  and  15;  liv.  3, 
ch.  6 ;  liv.  4,  ch.  2,  §  16 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  p. 
169;  Wildman,  Int.  Law,  vol.  1,  p.  168;  Puffendorff,  de  Jur. 
Nat.  et  Gent.,  liv.  8,  cap.  9,  §  5.) 

§  8.  Every  treaty  of  peace,  according  to  Yattel,  is  nothing 
more  than  a  compromise.  "Were  strict  and  rigid  justice  to 
be  insisted  on,  it  would  be  impossible  ever  to  make  a  treaty 
of  peace.  Not  only  the  character  of  the  original  cause  of 
the  war  would  have  to  be  determined,  in  order  to  sfettle  the 
question  as  to  which  of  the  belligerents  was  in  the  wrong, 
but  also  all  of  the  operations  of  the  war  itself,  and  the 
expenses  incurred  and  damages  suffered  by  each  party. 
This  would  be  impossible ;  no  other  expedient,  therefore, 
remains  but  to  compromise  all  the  claims  and  grievances  on 
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both  sides,  by  a  convention  as  fair  and  equitable  as  circum- 
stances will  admit  of,  all  parties  agreeing  upon  what  terms 
their  several  pretensions  are  to  be  regarded  as  withdrawn  or 
extinguished.  The  general  effect  of  a  treaty  of  peace  is  to 
put  an  end  to  the  war,  and  to  abolish  the  subject  of  it.  "It 
leaves  the  contracting  parties,"  says  Yattel,  "without  any 
right  of  committing  hostility,  either  on  account  of  the  subject 
matter  which  gave  rise  to  the  war,  or  of  anything  that  was 
done  during  its  continuance  ;  therefore  they  cannot  take 
up  arms  again  for  the  same  subject.  Accordingly,  in  such 
treaties,  the  contracting  parties  reciprocally  engage  to  pre- 
serve perpetual  peace,  which  is  not  to  be  understood  as  if  they 
promised  never  to  make  war  on  each  other  for  any  cause 
whatever.  The  peace  in  question  relates  to  the  war  which 
it  terminates ;  and  it  is  in  reality  perpetual,  inasmuch  as  it 
does  not  allow  them  to  renew  the  same  war  by  taking  up 
arms  again  for  the  same  subject  which  had  originally  given 
birth  to  it."  {Phillimore,  On  InU  Law,  vol.  3,  §  509;  Grotius, 
de  Jur.  Bel.  ac  Fac,  lib.  3,  cap.  20,  §  19;  Vatiel,  Droit  des 
Gens,  liv.  4,  ch.  2,  §  19 ;  Kent,  Com,,  on  Am.  Law,  vol.  1,  p. 
168;  The  Eliza  Ann,  1  Dod.  Rep.,  p.  249 ;  The  Molly,  1  Dod. 
Rep.,  p.  396.) 

§  9.  It  is  the  usual  practice  to  introduce  a  leading  article 
in  a  treaty  of  peace  declaring  an  amnesty  or  a  perfect  oblivion 
of  what  is  past;  but  although  the  treaty  should  be  silent  on 
this  subject,  the  amnesty  is,  by  the  very  nature  of  peace, 
necessarily  implied  in  it.  A  treaty  of  peace  puts  an  end  to 
all  claims  for  indemnity  for  tortious  acts  committed  during 
the  war  under  the  authority  of  one  government  against  the 
citizens  or  subjects  of  another,  unless  they  are  specially  pro- 
vided for  in  its  stipulations.  All  personal  complaints  of 
losses  sustained  or  injuries  committed  by  subjects  of  the 
belligerent  powers  during  the  war  are,  as  a  general  rule, 
silenced  and  extinguished  by  the  treaty  of  peace.  There  are, 
however,  certain  exceptions  to  this  rule,  in  cases  where  a 
valid  claim  may  be  subsequently  made  from  peculiar  trans- 
actions during  the  war,  as  in  cases  of  ransom  bills,  of  con- 
tracts made  by  prisoners  of  war  for  subsistence,  and  of  trade 
carried  on  under  a  license.  So,  also,  in  cases  of  debts  con- 
tracted, or  injuries  committed  during  the  war  by  such  belli- 
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gerent  subjects  in  a  neutral  country.  In  all  these  cases  the 
remedy  may  be  asserted  subsequently  to  the  peace.  Although 
private  rights  existing  before  the  war  may  not  be  remitted 
by  a  treaty  of  peace,  the  presumption  is  otherwise  as  to  the 
rights  of  kings  and  nations.  {Groiius,  de  Jut.  Bel.  ac  Pac, 
lib.  3,  cap.  20,  §  19;  Wheaton,  Mem.  Int.  Law,  pt.  4,  ch.  4, 
§  3;  Vattel  Droit  des  Gens,  liv.  4,  ch.  2,  §§  19-21 ;  The  Eliza 
Aim,  1  Dod.  Rep.,  p.  249;  The  Molly,  1  Dod.  Rep.,  p.  396; 
Kent,  Com.,  on  Am.  Law,  vol.  1,  p.  168 ;  Wildman,  Int.  Law, 
vol.  1,  p.  142;  Biqiiebne,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap. 
13 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  9,  §  6 ;  Heffter, 
Droit  Interjiaiional,  §  180;  Kluber,  Droit  des  Gevs  Mod.,  §  325  ; 
Pando,  Derecho  Pub.  Int.,  p.  582.) 

§  10.  But  while  a  treaty  of  peace  extinguishes  the  original 
subject  of  the  war,  it  does  not  prevent  new  complaints  from 
the  same  contested  right.  The  grievances  which  originally 
kindled  the  war  are  settled,  but  new  grievances  arising  from 
the  same  right  or  claim,  may  form  a  new  cause  of  war, 
equally  just  with  the  former.  The  remarks  of  Wheaton 
and  Kent  on  this  point  are  clear  and  positive,  and  their  lan- 
guage is  almost  identical  with  that  of  Vattel.  ''  The  peace," 
says  Wheaton,  "  relates  to  the  war  which  it  terminates  ;  and 
is  perpetual,  in  the  sense  that  the  war  cannot  be  revived  for 
the  same  cause.  This  will  not,  however,  preclude  the  right 
to  claim  and  resist,  if  the  grievances  which  originally  kindled 
the  war  be  repeated, —  for  that  would  furnish  a  new  injury, 
and  a  new  cause  of  war,  equally  just  with  the  former.  If  an 
abstract  right  be  in  question  between  the  parties,  on  which 
the  treaty  of  peace  is  silent,  it  follows  that  all  previous  com- 
plaints and  injury,  arising  under  such  claim,  are  thrown  into 
oblivion  by  the  amnesty,  necessarily  implied,  if  not  expressed ; 
but  the  claim  itself  is  not  thereby  settled  either  one  way  or 
the  other.  In  the  absence  of  express  renunciation  or  recog- 
nition, it  remains  open  for  future  discussion."  "•  Peace,"  says 
Kent,  "  leaves  the  contracting  parties  without  any  right  of 
committing  hostility,  for  the  very  cause  which  kindled  the 
war,  or  for  what  has  passed  in  the  course  of  it.  It  is,  there- 
fore, no  longer  permitted  to  take  up  arms  for  the  same  cause. 
But  this  will  not  preclude  the  right  to  complain  and  resist, 
if  the  same  grievances  which  kindled  the  war  be  renewed 
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and  repeated,  for  that  would  furnish  a  new  injury,  and  a  new 
cause  of  war  equally  just  with  the  former  war.  If  an  abstract 
right  be  in  question  between  the  parties,  the  right,  for  instance, 
to  impress  at  sea  one's  own  subjects,  from  the  merchant  ves- 
sels of  the  other,  and  the  parties  make  peace  without  taking 
aiiy  notice  of  the  question,  it  follows  of  course,  that  all  past 
grievances,  damages  and  injury,  arising  under  such  claim,  are 
thrown  into  oblivion  by  the  amnesty  which  every  treaty 
implies,  but  the  claim  itself  is  not  thereby  settled,  either  one 
way  or  the  other.  It  remains  open  for  future  discussion, 
because  the  treaty  wanted  an  express  concession  or  renunci- 
ation of  the  claim  itself"  ( Vatiel,  Droit  des  Gens,  liv.  4,  ch.  2, 
§§  19,  20;  Wheaion,  Elem..  Int.  Law,  pt.  4,  ch.  4,  §  3;  Kent, 
Com.,  on  Am.  Law,  vol.  1,  pp.  168,  169;  Riquelme,  Derecho 
Pub.  Int.,  lib.  1,  tit.  2,  cap.  13.) 

§  11.  A  treaty  of  peace  does  not  extinguish  claims  uncon- 
nected with  the  cause  of  the  war.  Debts,  existing  prior  to 
the  war,  and  injuries  committed  prior  to  the  war,  but  which 
made  no  part  of  the  reasons  for  undertaking  it,  remain  entire, 
and  the  remedies  are  revived.  "The  treaty  of  peace,"  says 
Wheaton,  "  does  not  extinguish  claims  founded  upon  debts 
contracted,  or  injuries  inflicted  previously  to  the  war,  and 
unconnected  with  its  causes,  unless  there  be  an  express  stipu- 
lation to  that  eftect.  Nor  does  it  affect  private  rights  acquired 
antecedently  to  the  war,  or  private  injuries  unconnected  with 
the  causes  which  produced  the  war.  Hence,  debts  previously 
contracted  between  the  respective  subjects,  though  the  remedy 
for  their  recovery  is  suspended  during  the  war,  are  revived 
on  the  restoration  of  peace,  unless  actually  confiscated  in  the 
mean  time,  in  the  rigorous  exercise  of  the  strict  rights  of 
war,  contrary  to  the  milder  practice  of  recent  times."  (Gro- 
tms,de  Jut.  Bel.  ac  Pac,  lib.  3,  cap.  20,  §§  16,  18;  Wheaton, 
Elem.  Int.  Law,  pt.  4,  ch.  4,  §  3 ;  Kent,  Com.  on  Am.  Law, 
vol.  1,  p.  169  ;  Wildman,  Int.  Law,  vol.  1,  pp.  142,  143 ;  The 
Molly,  1  Dod.  Rep.,  p.  394.) 

§  12.  A  treaty  of  peace  leaves  every  thing  in  the  state  in 
which  it  finds  it,  unless  there  be  some  express  stipulations  to 
the  contrary.  The  existing  state  of  possession  is  maintained, 
except   so   far   as   altered  by   the  terms  ot  the  treaty.     If 
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nothing  be  said  about  the  conquered  countiy  or  places,  they, 
remain  with  the  possessor,  and  his  title  cannot  afterwards  be 
called  in  question.  The  intervention  of  peace  covers  all 
defects  of  title,  and  vests  a  lawful  possession  in  the  purchaser, 
in  the  same  manner  as  it  quiets  the  title  of  the  hostile  captor 
himself.  This  general  rule  is  applied,  without  exception,  to 
personal  property  or  real,  and  is  called  the  principle  of  uii 
possidetis.  {Kent,  Coin,  on  Am.  Law,  yo\.  1,  p.  169;  Wheaton, 
Elem.  Int.  Law,  pt.  4,  ch.  4,  §  4;  Grotius,  de  Jur.  Bel.  ac  Pac, 
lib.  3,  cap.  6,  §§  4,  5;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  13, 
§§  197,  198 ;  Martens,  Precis  du  Droit  des  Gens,  §  282;  Kluber, 
Droit  des  Gens  Mod.,  §§  254-259;  Mably,  Droit  deV Europe, 
tome  1,  ch.  2,  p.  144;  The  Foltina,  1  Dodson's  Eep.,  p.  452; 
Biquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  13;  Bello,  Derecho 
Iniernacional,  pt.  2,  cap.  9,  §  6 ;  Heffter,  Droit  Inter wdional,  §  181.) 

§  13.  Treaties  of  peace  are  equally  valid,  whether  made 
with  the  authorities  which  declared  the  war,  or  with  a  new 
ruling  power  or  de  facto  government.  Other  nations  have  no 
right  to  interfere  with  the  domestic  affairs  of  any  particular 
nation,  or  to  judge  of  the  title  of  the  party  in  possession  of 
the  supreme  authority.  They  are  to  look  only  to  the  fact  of 
possession,  and  the  power  conferred  upon  such  authorities, 
by  the  then  existing  plan  of  government,  or  fundamental 
law.  Treaties  of  peace,  made  by  the  competent  authorities 
of  such  governments,  are  obligatory  upon  the  whole  nation, 
and,  consequently,  upon  all  succeeding  governments,  what- 
ever may  be  their  character.  "  If  the  treaty  requires  the  pay- 
ment of  money,  to  carry  it  into  effect,"  says  Kent,  ^*and  the 
money  cannot  be  raised  but  by  an  act  of  the  legislature,  the 
treaty  is  morally  obligatory  upon  the  legislature  to  pass  the 
law,  and  to  refuse  it  would  be  a  breach  of  public  faith.  The 
department  of  the  government  that  is  intrusted  by  the  con 
stitution  with  the  treaty-making  power,  is  competent  to  bind 
the  national  faith  in  its  discretion  ;  for  the  power,  to  make 
treaties  of  peace,  must  be  coextensive  with  all  the  exigencies 
of  the  nation,  and  necessarily  involves  in  it  that  portion  of 
the  national  sovereignty,  which  has  the  exclusive  direction 
of  diplomatic  regulations  and  contracts  with  foreign  powers. 
All  treaties  made  by  that  power,  become  of  absolute  efficacy, 
because  they  are  the  supreme  law  of  the  land."     [Kent,  Com. 
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on  Am,  Law,  vol,  1,  pp.  165,  166  ;  Vattel,  Droit  des  Gens,  liv. 
.4,  ch.  2,  §  14 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  9,  §  6  ; 
Heffter,  Droit  International,  §  84.) 

§  14.  A  treaty  of  peace  binds  the  contracting  parties  from 
the  moment  of  its  conclusion,  unless  otherwise  provided  in 
the  treaty  itself.  Hence,  all  hostilities  are  to  cease  from  the 
time  that  the  belligerent  powers  are  restored  to  the  normal 
relations  of  peace,  and  no  rights  of  war  can  be  subsequently 
acquired,  or,  (properly  speaking,)  exercised,  by  the  parties  to 
the  treaty.  It  also  follows,  that  if  territory  be  ceded  by  such 
treaty,  the  ceding  sovereignty  can  exercise  no  authority  in 
the  ceded  territory,  after  the  conclusion  of  the  treaty,  except 
for  municipal  purposes,  and  any  grants  of  land,  or  of  fran- 
chises to  be  enjoyed  in  the  territory  so  ceded,  are  utterly  null 
and  void.  But  when  is  the  treaty  to  be  considered  as  con- 
cluded, (in  the  absence  of  any  stipulation  on  this  point,)  at 
the  time  of  its  signature,  or  of  its  ratification  ?  Upon  this 
question,  there  is  some  difference  of  opinion,  although  the 
weight  of  authority  is,  that  no  public  treaty  begins  to  ope- 
rate till  it  has  passed  through  all  the  necessarj^  forms  and 
been  ratified.  It  may  have  a  retroactive  effect,  ard  relate 
back  to  the  time  of  signing,  if  so  provided  in  the  treaty  itself, 
but  not  otherwise  ;  so,  also,  the  time  when  it  begins  to  ope- 
rate may  be  postponed  to  a  date  subsequent  to  its  ratification, 
but  not  unless  it  is  so  specially  provided  in  the  treaty.  But 
the  act  of  ratification  may  operate  with  retrospective  effect, 
to  confirm  the  treaty  according  to  the  terms  of  its  provisions. 
[Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  4,  §  5  ;  Kent,  Coyn.  on 
Am.  Law,  vol.  1,  p.  170 ;  Vattel,  Droit  des  Gens,  lib.  3,  §§  24, 
25  ;  Rayneval,  Inst,  du  Droit  de  la  Nat.  et  des  Gens,  tome  2,  p. 
113 ;  Phillimore,  On  Int.  Law,  vol.  3,  §  517  ;  Wildman,  Int. 
Law,  vol,  1,  pp.  145,  et  seq. ;  Grotius,  de  Jur.  Bel.^ac  Pac,  liv. 
3,  chs.  20,  21;  Pando,  Derecho  Pub.  Int.,  p.  583;  Hylton  v. 
Drown,  1  Wash.  Kep,,  p.  312 ;  Paine,  et  at.  v.  Schooner  Speed- 
well, 2  Dallas  Eep.,  p,  40  ;  2^he  United  States  v.  Reynes,  9  How- 
ard Rep.,  p,  127 ;  Davis  v.  The  Police  Jury,  etc.,  9  Howard 
Rep.,  p.  280;  The  Elsebe,  5  Rob.  Rep.,  p.  189;  The  Eliza 
Anne,  1  Dod,  Rep,,  p.  244  ;  Riquelme,  Derecho  Pub.  Int.,  lib.  1, 
tit.  1,  cap.  13 ;  Bello,  Derecho  Internacional,  pt.  2,  cap,  9,  §  6 ; 
Meffter,  Droit  Internacional,  §  183 ;  Pisioye  et  Duverdy,  des  Prises, 
tit.  3,  ch.  3.) 
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§  15.  Although  a  treaty  of  peace  binds  the  governments 
of  the  contracting  powers  from  the  moment  of  its  conclu-' 
sion,  (unless  otherwise  provided,)  so  that  no  belligerent 
right  can  afterward  be  lawfully  exercised,  it  does  not 
affect  the  citizens  or  subjects  of  such  powers  so  as  to  ren- 
der them  criminallij  responsible,  and  liable  to  punishment  for 
acts  of  hostility,  till  the}^  have  actual  or  constructive  knowl- 
edge of  the  peace.  The  treaty  is  a  law  to  the  subjects  of  the 
contracting  parties,  by  which  their  relations  to  each  other 
are  changed;  and  no  one  is  punishable  for  the  breach  of  a 
law  till  it  is  promulgated.  A  seizure  jure  belli  made  in  time 
of  peace  is  a  wrongful  act,  and  the  injured  party  is  entitled 
to  restitution,  and  the  government  of  the  captor  is  bound 
to  repair  the  wrong  which  was  committed,  through  igno- 
rance, by  its  subject;  but  the  subject  is  not  affected  with 
guilt  by  reason  of  acts  of  hostility  subsequent  to  the  date  of 
the  treaty  of  which  he  had  not  been  notified.  In  order  to 
guard  against  inconveniences  from  the  want  of  due  know- 
ledge of  a  treaty  of  peace  it  is  usual  to  fix  the  periods  at 
which  hostilities  are  to  cease  at  different  places,  and  between 
different  lines  of  latitude  and  longitude  upon  the  high  seas, 
and  also  to  provide  for  the  restitution  of  all  property  taken 
at  such  places  after  the  peace  went  into  operation,  but  by 
parties  acting  in  ignorance  of  it.  [Kent,  Com.  on  Am.  Law. 
vol.  1,  p.  170;  Wheaton,  Elem.  Lnt.  Laio,  pt.  4,  ch.  4,  §  5; 
Vattel,  Droit  des  Gens,  liv.  2,  ch.  12,  §§  156, 157;  Phillimore,  On 
Lit.  Law,  vol.  3,  §§  518,  519;  Emerigon,  Traite  des  Assurances, 
ch.  12,  sec.  22 ;  Wildman,  Lnt.  Law,  vol.  1,  pp.  158,  et  seq.; 
Hylton  V.  Brown,  1  Wash.  Rep.,  pp.  342,  351 ;  Bello,  Derecho 
International,  pt.  2,  cap.  9,  §  6 ;  Heffter,  Droit  Liiernational,  § 
188 ;  Bautefeuille,  Des  Nations  Neutres,  tit.  13 ;  Pistoye  et  Du- 
verdy,  Des  Prises,  tit.  3,  ch.  3 ;  De  Cussy,  Droit  Mai  itime,  liv. 
1,  tit.  3,  §  37.) 

§  16.  But  while  all  agree  that  individuals  are  not  crimi- 
nally responsible  for  acts  of  hostility  committed  after  the  date 
of  the  peace,  so  long  as  they  are  ignorant  of  it,  there  seems 
to  be  a  difference  of  opinion  among  publicists  whether  they 
are  responsible  civiliter  in  such  cases,  Grotius  says  they  are 
not  liable  to  answer  in  damages,  but  it  is  the  duty  of  the 
government  to  restore  what   has   been   captured   and    not 


Gh,  XXXIY,— Treaties  of  Peace.  857 

destroyed,     '*But  the   latter  opinion   seems  to  be,"   says 
Wheaton,  ''that  wherever  a  capture  takes  place  at  sea,  after 
the  signature  of  the  treaty  of  peace,  mere  ignorance  of  the 
fact  will  not  protect  the  captor  from  civil  responsibility  in 
damages;  and  that  if  he  acted  in  good  faith,  his  own  govern- 
ment must  protect  him  and  save  him  harmless.     When  a 
place  or  country  is  exempted  from  hostility  by  articles  of 
peace,  it  is  the  duty  of  the  state  to  give  its  subjects  timely 
notice  of  the  fact,  and  it  is  bound  in  justice  to  indemnify  its 
officers  and  subjects  who  act  in  ignorance  of  the  fact.     In 
such  a  case  it  is  the  actual  wrong-doer  who  is  made  respon- 
sible to  the  injured  party,  and  not  the  superior  commanding 
officer  of  the  fleet,  unless  he  be  on  the  spot,  and  actually  par- 
ticipating in  the  transaction.     ]^or  will  damages  be  decreed 
by  the  prize  court,  even  against  the  actual  wrong-doer,  after 
a  lapse  of  a  great  length  of  time."     The  case  of  the  Ameri- 
can ship  Mentor^  which  was  taken  and  destroyed  oflT  Dela- 
ware Bay,  by  British  ships  of  war,  in  1783,  after  the  cessa- 
tion of  hostilities,  but  before  the  fact  had  come  to  the  know- 
ledge of  either  of  the  parties,  has  given  rise  to  much  discus- 
sion.    The  opinion  of  Sir  Wm.  Scott  in  that  case,  forms  the 
substance  of  the  foregoing  remarks  of  Mr.  Wheaton.     This 
claim  against  Admiral  Digby  was  decided  in  1799.     A  claim 
had  previously  been  made  against  the  actual  wrong-doer,  and 
rejected  by  the  English  prize  court.     In  discussing  this  case 
Chancellor  Kent  remarks  :   •'  It  would  seem  from  that  case 
that  the  American  owner  was  denied  redress  in  the  British 
admiralty,  not  only  against  the  admiral  of  the  fleet  on  that 
station,  but  against  the  immediate  author  of  the  injury.     Sir 
William  Scott  denied  the  relief  against  the  admiral,  and  ten 
years  before  that  time,  relief  had  equally  been  denied  by  his 
predecessor,  against  the  person  who  did  the  injury.     If  that 
decision  was  erroneous,  an  appeal  ought  to  have  been  pre- 
sented.    We  have  then  the  decision  of  the  English  high 
court  of  admiralty,  denying  any  relief  in  such  a  case,  and 
an  opinion  of  Sir  William  Scott,  many  years  afterwards,  that 
the  original  wiong-doer  was  liable.     The  opinions  cannot 
otherwise  be  reconciled,  than  upon  the  ground  that  prize 
courts  have  a  large  and  equitable  discretion,  in  allowmg  or 
withholding  relief,  according  to  the  special  circumstances  ot 
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the  individual  case ;  and  that  there  is  no  fixed  or  inflexible 
and  general  rule  on  the  subject."  {Kent,  Com.  on  Am.  Law, 
vol.  1,  p.  ITl;  Wheaton,  Mem.  Int.  Law,  pt.  4,  ch.  4,  §  5; 
The  Meritor,  1  Rob.  Eep.,  p.  179 ;  Fhillimore,  On  Int.  Law, 
vol.  3,  §  519 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  9,  §  6 ; 
^^ildman,  Int.  Law,  vol.  1,  p.  159;  Heffter,  Droit  Interna- 
tional, §  183.) 

§  17.  When  the  treaty  of  peace  contains  an  express  stipu- 
lation that  hostilities  are  to  cease  in  a  given  place  at  a  cer- 
tain time,  and  a  capture  is  made  previous  to  the  expiration 
of  the  period  limited,  but  with  a  knowledge  of  the  peace  on 
the  part  of  the  captor,  it  has  been  a  question  among  writers 
on  public  law  whether  the  captured  property  should  be 
restored.  "  The  better  and  the  more  reasonable  opinion  is," 
says  Kent,  "  that  the  capture  would  be  null  though  made 
before  the  day  limited,  provided  the  captor  was  previously 
informed  of  the  peace ;  for,  as  Emerigon  observes,  since  con- 
structive knowledge  of  the  peace,  after  the  time  limited  in 
different  parts  of  the  world,  renders  the  capture  void,  much 
more  ought  actual  knowledge  of  the  peace  to  produce  that 
effect."  Wheaton  coincides  in  this  view,  but  remarks  that 
it  may  be  questionable  whether  anything  short  of  an  official 
notification  from  his  own  government  would  be  sufficient,  in 
such  a  case,  to  affect  the  captor  with  the  legal  consequences 
of  actual  knowledge.  This  point  was  extensively  discussed 
in  the  French  prize  courts,  in  the  case  of  the  capture  of  the 
British  ship  Swineherd  by  the  French  privateer  Bellona  in 
1801,  but  the  particular  case  was  decided  on  the  ground  that 
the  king's  proclamation  of  peace  was  unaccompanied  by  any 
French  attestation,  and  was  not  that  sufficient  and  indubi- 
table evidence  to  the  French  cruiser  of  the  fact  of  peace,  upon 
which  he  ought  to  have  acted.  [Kent,  Com.  on  Am.  Law,  vol. 
1,  pp.  172,  173;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  4,  §5; 
Valin,  Traite  des  Prises,  ch.  4,  §§4,  5 ;  Merlin,  Repertoire,  verb. 
Prises  Maritimes,  §  5 ;  Emerigon,  Traite  d' Assurance,  ch.  12, 
§  19 ;  Abreu,  Traite  des  Prises,  pt.  2,  ch.  11 ;  The  John,  Com. 
of  Claims  between  U.  S.  and  Great  Britain,  p.  427  ;  Philli- 
more,  On  Int.  Law,  vol.  3,  §§  520,  521 ;  Wildman,  Int.  Law, 
vol.  1,  pp.  146-159 ;  Bello,  Derecho  Internacional,  pt.  2,  cap. 
9,  §  6 ;  De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  37.) 
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§  18.  Another  question  has  arisen  with  respect  to  the  vali- 
dity of  a  recapture  of  a  prize,  after  peace,  but  without  a  know- 
ledge of  it,  and  before  the  prize  had  been  carried  ivfra  'pre- 
sidia,  and  condemned.  In  the  case  of  a  British  vessel  cap- 
tured by  an  American  privateer  during  the  war,  and  recap- 
tured while  at  sea  by  a  British  ship  of  war,  after  peace  by  the 
treaty  of  Ghent  in  1814,  but  in  ignorance  of  it,  it  was  decided 
in  a  British  vice-admiralty  court,  that  the  possession  of  the 
vessel  by  the  American  privateer  was  a  lawful  possession, 
and  that  the  British  cruiser  could  not,  after  the  peace,  law- 
fully use  force  to  divest  this  lawful  possession.  The  restora- 
tion of  peace  put  an  end,  for  the  time  limited,  to  all  force, 
and  then  the  genera!  principle  applied,  that  things  acquired 
in  war  remain,  as  to  title  and  possession,  precisely  as  they 
stood  when  the  peace  took  place.  (Phillimore,  On  Int.  Law, 
vol.  3,  §  522  ;  Wheaton,  Mem.  Int.  Law,  pt.  4,  ch.  4,  §  5 ;  Kent, 
Com.  on  Am.  Law,  vol.  1,  p.  173 ;  The  Legal  Tender,  cited 
Wheaton's  Dig.,  p.  302;  The  Sophie,  6  Eob.  Eep.,  p.  138; 
Valin,  Traite  dcs  Prises,  ch.  4,  §§4,  5 ;  Emerigon,  Traite  d' As- 
surances, ch.  12,  §  19.) 

§  19.  Things  stipulated  to  be  restored  by  the  treaty  are  to 
be  restored  in  the  condition  in  which  the  treaty  found  them, 
unless  there  be  an  express  stipulation  to  the  contrary.  A 
fortress  or  town  is,  therefore,  to  be  restored  as  it  was  when 
taken,  so  far  as  it  still  remains  in  that  condition  when  the 
peace  is  concluded.  There  is  no  obligation  to  repair  a  dis- 
mantled fortress,  nor  to  restore  the  former  condition  of  a  ter- 
ritory which  has  been  ravaged  by  the  operations  of  war.  On 
the  other  hand,  to  dismantle  a  fortification  or  to  lay  waste  a 
country,  after  the  conclusion  of  peace,  would  be  an  act  of 
perfidy.  A  conqueror  may,  however,  demolish  new  works 
constructed  by  himself,  but  not  repairs  made  by  him  in  old 
works  which  he  himself  had  injured  during  the  war.  The 
remarks  of  Yattel  on  this  subject  have  been  approved  and 
adopted  by  subsequent  Avriters:  "Those  things,"  he  says, 
''of  which  the  restitution  is,  without  further  explanation, 
simply  stipulated  in  the  treaty  of  peace,  are  to  be  restored  in 
the  same  state  in  which  they  were  taken ;  for  the  word  resti- 
tution naturally  implies  that  everything  should  be  replaced  in 
its  former  condition.     Thus,  the  restitution  of  a  thing  is  to 
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be  accompanied  with  that  of  all  the  rights  which  were 
annexed  to  it  when  taken.  But  this  rule  must  not  be 
extended  to  compromise  those  changes  which  may  have  been 
the  natural  consequences  and  effects  of  the  war  itself  and  of 
its  operations."  The  products  of  things  restored  or  ceded  by 
the  treaty  of  peace,  are  due  from  the  time  the  restoration  or 
cession  of  the  things  themselves  takes  effect  or  is  due.  But 
all  products  which  were  due  or  collected  prior  to  the  date  of 
the  restitution  or  cession,  are  not  to  be  delivered  up,  unless 
otherwise  specially  stipulated  in  the  treaty,  for  the  fruits 
belong  to  the  proprietor  of  the  thing,  and  the  possession  of 
things  taken  in  war  is  accounted  a  lawful  title,  subject,  how- 
ever, to  the  conditions  of  peace.  "For  the  same  reason," 
says  Yattel,  "the  cession  of  a  fund  does  not  imply  that  of 
the  produce  anteriorly  due.  This  Augustus  justly  main- 
tained against  Sextus  Pompeius,  who,  on  having  the  Pelo- 
ponnesus given  to  him,  claimed  the  imposts  of  the  former 
years."  ( Vaiiel,  Droit  des  Gens,  liv.  4,  ch.  3,  §§  30,  31 ; 
Appian,  De  Bel.  Civ.,  lib.  5 ;  Groiius,  de  Jur.  Bel.  ac  Pac,  lib. 
2,  cap.  29,  §  22  ;  Bello,  Derecho  Interna cional,  pt.  2,  cap.  9,  §  6  ; 
Wheatoii,  Elenn.  Int.  Law,  pt.  4,  ch.  4,  §6.) 

§  20.  The  same  rule  is  laid  down  by  Yattel,  with  respect  to 
contributions  levied  upon  the  territory  or  inhabitants  ceded 
or  restored  by  the  treaty  of  peace.  "  To  raise  contributions," 
he  says,  "  is  an  act  of  hostility,  which,  on  the  conclusion  of 
peace,  is  to  cease.  Those  before  promised,  and  not  yet  paid, 
are  due,  and  may  be  required  as  a  debt.  But,  in  order  to 
obviate  all  difficulty,  it  is  proper  that  the  contracting  parties 
should  clearly  and  minutely  explain  their  intentions  respect- 
ing matters  of  this  nature ;  and  they  are  generally  careful  to 
do  so."  But  the  correctness  of  the  rule,  as  thus  applied  to 
territory  restored  by  the  treaty,  may  very  well  be  doubted. 
There  is  a  broad  distinction  between  military  and  civil  rights ; 
the  latter  are  acquired  by  contract,  conveyance,  or  other  title, 
and  are  evidenced  by  the  ordinary  proofs  of  title ;  while  the 
latter  are  acquired  by  capture  or  conquest,  and  are  evidenced 
by  possession  alone — they  begin  and  end  with  possession.  If 
the  conquest  is  restored  by  the  treaty  of  peace,  the  right  of 
possession  is  terminated,  and  with  it  all  the  incidental  rights 
of  military  occupation,  such  as  the  right  of  levying  and  col- 
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lecting  military  contributions.  The  principle  of  uti  possidetis 
being  the  basis  of  every  treaty  of  peace,  unless  otherwise 
specially  provided  in  the  treaty  itself,  it  follows  that  the  con- 
queror (the  treaty  being  silent  on  this  point,)  is  entitled  to 
all  the  contributions  which  he  has  collected,  by  the  right  of 
military  occupation,  of  the  belligerent  territory  now  surren- 
dered ;  but  not  to  those  which  he  has  levied  but  failed  to  col- 
lect. His  rights  over  the  inhabitants  of  such  territory  are 
miliiari/  rights,  and,  consequently,  terminate  with  the  right  of 
possession,  i.  e.,  with  the  treaty  of  peace  which  restores  the 
conquest.  ( Vaiiel,  Droit  des  Gens,  liv.  4,  ch.  3,  §  29 ;  Dupon- 
ceau,  Translatio7i of  Bynkershoek^ip.  116,  note;  Wheaton,  Elem. 
Int.  Law,  pt.  4,  ch.  4,  §  4 ;  Vide  Ante,  chapters  xxxii  and  xxxiii; 
Heffter,  Droit  International,  §§  176,  et  seq.;  Bello,  Derecho  Mer- 
nacional,  pt.  2,  cap.  9,  §  6.) 

§  21.  We  have  already  spoken  of  the  general  obligations 
of  a  treaty  of  peace,  and  have  shown  that  when  made  by 
competent  authority,  it  is  binding  upon  the  whole  state.    The 
question  has  been  raised,  how  far  the  plea,  that  the  treaty  of 
peace  was  obtained  through  intimidation,   or   extorted  by 
by  force,  may  dispense  with  its  observance.     Yattel  says,  that 
such  a  plea  will  not  invalidate  a  treaty,  or  dispense  with  its 
observance  :  "  First,  were  this  exception  admitted,  it  would 
destro}',  from  the  very  foundations,  all  the  security  of  treaties 
of  peace ;  for  there  are  few  treaties  of  that  kind  which  might 
not  be  made  to  afford  such  a  pretext  as  a  cloak  for  the  faith- 
less violation  of  them."     But,  according  to  the  opinion  of 
the  same  author,  there  may  be  exceptions  to  this  rule,  as  in 
the  case  of  a  forced  submission   to  conditions  equally  offen- 
sive to  justice  and  to  all  the  duties  of  humanity.     If  a  rapa- 
cious and  unjust  conqueror  subdues  a  nation  and  forces  her 
to  accept  of  hard,  ignominious,  and  insupportable  conditions, 
necessity  obliges  her  to  submit;  but  this  apparent  tranquility 
is  not  a  peace ;  it  is  an  oppression  which  she  endures  only  so 
long  as  she  wants  the  means  of  shaking  it  off,  and  against 
which  men  of  spirit  rise  on  the  Urst  favorable  opportunity. 
When  Fernando  Cortes  attacked  the  empire  of  Mexico,  with- 
out any  shadow  of  reason,  without  even  a  plausible  pretext, — 
if  the  unfortunate  Montezuma  could  have  recovered  his  lib- 
erty by  submitting  to  the  iniquitous  and  cruel  conditions  of 
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receiving  Spanish  garrisons  into  his  towns  and  his  capital,  of 
paying  an  immense  tribute,  and  obeying  the  commands  of 
the  king  of  Spain, — will  any  man  pretend  to  assert  that  he 
would  not  have  been  justifiable  in  seizing  a  convenient  oppor- 
tunity to  recover  his  rights,  to  emancipate  his  people,  and  to 
expel  or  exterminate  the  Spanish  horde  of  greedy,  insolent, 
and  cruel  usurpers  ?  N^o  !  such  a  monstrous  absurdity  can 
never  be  seriously  maintained.  Although  the  law  of  nature 
aims  at  protecting  the  safety  and  peace  of  nations,  by  enjoin- 
ing the  faithful  observance  of  promises,  it  does  not  favor 
oppressors."  {Vatiel,  Droit  des  Gens,  liv.  4,  ch.  4,  §  37 ;  Fuf- 
fendorf,  De  Jure  Nat.  et  Gent.,  lib.  8,  cap.  8,  §  1 ;  Heffter,  Droit 
International,  §§  85,  98,  99  ;  Burlamaqui,  Droit  de  la  Nat.  et  des 
Gens,  tome  5,  pt.  4,  ch.  14  ;    Wildman,  Int  Law,  vol.  1,  p.  140.) 

§  22.  A  treaty  of  peace  may  revive  former  treaties  by 
express  stipulation,  or,  in  certain  cases,  without  any  stipula- 
lation  whatever.  As  a  general  rule,  the  obligations  of  trea- 
ties are  dissipated  by  war,  and  they  are  regarded  as  extin- 
guished and  gone  forever,  unless  expressly  revived  by  the 
treaty  of  peace.  But  this  rule  is  by  no  means  universal. 
"Where  treaties  contemplate  a  permanent  arrangement 
of  national  rights,"  says  Kent,  "or  which,  by  their  terms, 
are  meant  to  provide  for  the  event  of  an  intervening 
war,  it  would  be  against  every  principle  of  just  inter- 
pretation to  hold  them  extinguished  by  the  event  of  war. 
They  revive  at  peace,  unless  waived,  or  new  and  repugnant 
stipulations  be  made."  [Kent,  Com.  on  Am..  Law,  vol.  1,  p. 
177 ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  10,  §  174 ;  Grotius,  de 
Jur,  Bel.  ac  Pac,  lib.  3,  cap.  25 ;  Heineccius,  Elem.  Jur.  Nat.  et 
Gent.,  lib.  2,  cap.  9 ;  Sutton  v.  Sutton,  1  Russell  and  Milne 
Eep.,  p.  663 ;  The  S.  for  P.,  the  Gospel  v.  New  Haven,  8 
"Wheaton  Rep.,  p.  494 ;  Phillimore,  On  Int.  Law,  vol.  3,  §§  531, 
et  seq.,  Wheaton,  Elem.  Int.  Law,  pt.  3,  ch.  2,  §§  9-11 ;  Biquel- 
me,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  13.) 

§  23.  "  The  breach  of  a  treaty  of  peace,"  says  Yattel,  "  con- 
sists in  violating  the  engagements  annexed  to  it,  either  by 
doing  what  it  prohibits,  or  by  not  doing  what  it  prescribes. 
Now,  the  engagements  contracted  by  treaty  may  be  violated 
in  three  difierent  ways, — by  a  conduct  that  is  repugnant  to 
to  the  nature  and  essence  of  every  treaty  of  peace  in  gene- 
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ral,  —  by  proceedings  which  are  incompatible  with  the  par- 
ticular nature  of  the  treaty  in  question, —  or,  finally,  by  the 
violation  of  any  article  expressly  contained  in  it."  These 
different  modes  by  which  a  treaty  of  peace  may  be  violated, 
are  discussed  by  Yattel  at  considerable  length.  We  shall 
allude  here  only  to  the  last,  that  is,  how  far  the  breach  of  a 
single  article  is  a  breach  of  the  whole  treaty.  The  violation 
of  any  one  article  of  a  treaty  of  peace,  abrogates  the  whole 
treaty,  if  the  injured  party  so  elects  to  consider  it;  for  all 
the  articles  are  dependent  on  each  other,  and  one  is  to  be 
deemed  a  condition  of  the  other.  It  is  sometimes,  however, 
expressly  stipulated  that  if  one  article  be  broken,  the  others 
shall  nevertheless  be  continued  in  force.  But,  without  such 
stipulation,  the  injured  party  may  regard  the  violation  of  a 
single  article  as  overthrowing  the  whole  treaty.  "We  have 
a  strong  instance  in  our  own  history,"  says  Kent,  "of  the 
annihilation  of  treaties  by  the  act  of  the  injured  party.  In 
1798,  the  congress  of  the  United  States  declared  that  the 
treaties  with  France  were  no  longer  obligatory  on  the  United 
States,  as  they  had  been  repeatedly  violated  on  the  part  of  the 
French  government,  and  all  just  claims  for  reparation 
refused."  Publicists  very  properly  distinguish  between  a 
void  and  a  voidable  treaty.  If  the  treaty  be  violated  by  one 
of  the  contending  parties,  either  by  proceedings  incompati- 
ble with  its  general  spirit,  or  by  a  specific  breach  of  any  one 
of  its  articles,  it  becomes  not  absolutely  void,  but  voidable 
at  the  election  of  the  injured  party.  If  he  prefers  not  to 
come  to  a  rupture,  the  treaty  remains  valid  and  obligatory. 
He  may  waive  or  remit  the  infraction  committed,  or  he  may 
demand  a  just  satisfaction.  (Wheaion,  Elem,.  Int.  Law,  pt.  4, 
ch.  4,  §  7 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  pp.  175,  176 ;  Gro- 
tius,  de  Jur.  Bel.  ac  Fac,  lib.  2,  cap.  15,  §  15;  Vattel,  Droit  des 
Gens,  liv.  4,  ch.  4,  §§  38,  48,  54 ;  Burlamaqui,  Droit  de  la  Nat.  ei 
des  Gens,  tome  5,  pt.  4,  ch.  14 ;  Bello,  Derecho  Iniernacional, 
pt.  2,  cap.  9,  §  6 ;  Eefter,  Droit  International,  §  184.) 

§24.  Afiected  delays  in  performing  the  conditions  of  a 
treaty  of  peace,  are,  says  Vattel,  equivalent  to  an  express 
denial,  and  difier  from  it  only  by  the  artifice  with  which  he, 
who  practices  them,  seeks  to  palliate  his  want  of  faith ;  he 
adds  fraud  to  perfidy,  and  actually  violates  the  article  which 
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he  should  fulfill.  But,  if  a  real  impediment  stands  in  the  way, 
time  must  be  allowed,  for  no  one  is  bound  to  perform 
impossibilities.  If  the  obstacle  be  utterly  insurmountable, 
the  other  party  should  accept  of  an  indemnification,  if  the 
case  will  admit  of  it,  and  the  indemnification  be  practicable. 
But  if  no  equivalent  can  be  offered,  the  intervening  impos- 
sibility undoubtedly  cancels  the  particular  obligation.  ( Vai- 
tel,  Droit  des  Gens,  liv.  4,  ch.  4,  §§  50,  51 ;  Rayneval,  Inst, 
du  Droit  Nat.,  etc.,  liv.  4,  chs.  23-26 ;  Bello,  Derecho  Interna- 
clonal,  pt.  2,  cap.  9,  §  6 ;  Heffter,  Droit  International,  §  184.) 

§  25.  "  There  is,"  says  Kent,  "  a  very  material  and  impor- 
tant distinction  made  by  the  writers  on  public  law,  between 
a  new  war  for  some  new  cause,  and  a  breach  of  a  treaty  of 
peace.  In  the  former  case,  the  rights  acquired  by  the  treaty 
subsists,  notwithstanding  the  new  w^ar ;  but  in  the  latter  case, 
they  are  annulled  by  the  breach  of  the  treaty  of  peace,  on 
which  they  were  founded.  A  new  war  may  interrupt  the 
exercise  of  the  rights  acquired  by  the  former  treaty,  and, 
like  other  rights,  they  may  be  wrested  from  the  party  by  the 
force  of  arms.  But  then  they  become  newly  acquired  rights, 
and  partake  of  the  operation  and  result  of  the  new  war.  To 
recommence  a  war  by  breach  of  the  articles  of  a  treaty  of 
peace,  is  deemed  much  more  odious  than  to  provoke  a  war 
by  some  new  demand  and  aggression  ;  for  the  latter  is  sim- 
ply injustice,  but,  in  the  former  case,  the  party  is  guilty  both 
of  perfidy  and  injustice."  {Kent,  Com.  on  Am,.  Law,  vol.  1, 
p.  175  ;  Grotius,  de  Jur.  Bel  ac  Pac,  lib.  3,  cap.  20,  §§  27,  28  ; 
Vattel,  Droit  des  Gens,  liv.  4,  ch.  4,  §  42  ;  The  Schooner  Sophie, 
6  Eob.  Eep.,  p.  143 ;  Bello,  Derecho  Internacional,  pt.  2,  cap. 
9,  §6;  Real,  Science  du  Gouvernement,  tome  5,  ch.  3,  sec.  5; 
Moser,  J.  J.  Vermecht  Abhandl,  I^o.l;  Heffter,  Droit  Interna- 
tional, §  184.) 
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§  1.  The  jus  posHmimii  was  a  fiction  of  the  Roman  law 
by  which  persons,  and,  in  some  cases,  things,  taken  by  an 
enemy  were  restored  to  their  original  legal  status  immediately 
on  coming  under  the  power  of  the  nation  to  which  they  for- 
merly belonged.  "  Postliminium  Jingit  eum  qui  captus  est,  in 
civiie  semper  fuisse.''  With  respect  to  persons,  the  right  of 
postliminy  had  a  double  efi:ect,  passive  and  active.  Passive, 
inasmuch  as  the  returned  son  fell  again  under  the  power  of 
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his  parent,  and  the  returned  slave  under  the  power  of  his 
master;  and,  cctive^  inasmuch  as  the  returned  person  claimed 
to  exercise  his  original  rights  over  other  persons  or  things. 
To  produce  this  passive  effect,  the  only  requisite  was  the 
simple  return  of  the  individual ;  but  to  produce  the  active 
effect,  the  individual  must  have  returned  legally  and  for  the 
purpose  of  regaining  his  rights.  The  jus  posiliminii  was 
denied  to  those  who  illegally  returned  to  their  country 
during  an  armistice,  to  deserters,  to  those  who  had  surren- 
dered in  battle,  to  those  who  had  been  abandoned  by  their 
country,  or  who  had  been  the  subject  of  a  deditio,  either 
during  the  war,  or  at  the  time  of  making  peace.  With 
respect  to  things  taken  by  the  enemy,  the  Roman  law  con- 
sidered them  as  withdrawn  from  the  catagory  of  legal  rela- 
tions during  the  period  of  the  enemy's  possession  of  them. 
If  retaken  by  their  former  owner,  they  become  his  by  the 
recapture ;  but,  if  retaken  by  the  state  they  were  considered 
as  booty,  or  prize  of  war,  the  original  right  of  property  being 
extinguished  by  the  intervening  hostile  possession.  But, 
certain  things  were  excepted  from  this  rule,  as  real  property, 
horses,  vessels  used  for  purposes  of  war,  etc. ;  and  to  these 
the  jus  postiliminii  was  accorded.  This  general  maxim  of  the 
Roman  law,  although  not  in  all  its  details,  is  engrafted  into 
modern  international  jurisprudence,  and  is  fully  recognized 
as  an  incident  to  the  state  of  war,  and  contributes  essentially 
to  mitigate  its  calamities.  (Fhillimore,  On  Int.  Law,  vol.  3, 
§403;  Justinian,  Institutes,  lib.  1,  tit.  12,  §5;  Vattel,  Droit 
des  Gens,  liv.  3,  ch.  14,  §  204;  Kent,  Com.  on  Am.  Law, 
vol.  1,  p.  108;  Wheaton,  Elem..  Int.  Law,  pt.  4,  ch.  2,  §15; 
Kluber,  Droit  des  Gens,  §§  256,  et  seq. ;  Martens,  Precis  du 
Droit  des  Gens,  §  483.) 

§  2.  The  right  of  postliminy  is  founded  upon  the  duty  of 
every  state  to  protect  the  persons  and  property  of  its  citizens 
against  the  operations  of  the  enemy.  When,  therefore,  a 
subject  who  has  fallen  into  the  hands  of  the  enemy  is  rescued 
by  the  state  or  its  agents,  he  is  restored  to  his  former  rights 
and  condition  under  his  own  state,  for  his  relations  to  his 
own  country  are  not  changed  either  by  the  capture  or  the 
rescue.  So,  of  the  property  of  a  subject  recaptured  from  the 
enemy  by  the  state  or  its  agents;   it  is  no  more  the  property 
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of  the  state  than  it  was  before  it  fell  into  the  hands  of  the 
enemy;  it  must,  therefore,  be  restored  to  its  former  owner. 
But  if,  by  the  well  established  rules  of  public  law,  the  title 
to  the  captured  property  has  become  vested  in  the  first 
captor,  the  former  owner  cannot  claim  its  restoration  from 
the  recaptor,  because  his  original  title  has  been  extinguished. 
The  jus  posiliminii  of  the  Roman  law  applied  almost  exclu- 
sively to  questions  of  private  rights,  but  the  principles  of 
natural  justice  embodied  in  that  law  are  applicable  to  states 
as  well  as  to  individuals,  in  their  intercourse  with  each  other. 
It  has,  therefore,  been  held  in  modern  times  to  extend  not 
only  to  individuals  of  the  same  state,  but  also  to  individuals 
of  different  states,  and  to  the  international  relations  of  states 
themselves.  {Phillimore,  On  Int.  Law,  vol.  3,  §§  539,  540 ; 
Vaiiely  Droit  des  Gens,  liv.  3,  ch.  14,  §  205;  Martejis,  Precis  du 
Droit  des  Gens,  §  283 ;  Heffier,  Droit  Infervxitional,  §§  187,  et 
seq. ;  Voet,  ad  Fandect,  tit.  4,  p.  642 ;  Pfeiffer,  Das  Pecht  der 
Kreigseroberang,  pp.  40,  et  seq. ;  Bello,  Derecho  Internacional^ 
pt.  2,  cap.  4,  §  8;  Kluher,  Droit  des  Gens.  §§  258,  259.) 

§  3.  Postliminy  is  considered  as  taking  etfect  the  moment 
that  the  persons,  or  property  taken  on  land  by  an  enemy, 
come  within  their  sovereign's  territory,  or  within  places 
under  his  command,  or  into  the  hands  of  his  ofiicers  or 
agents.  But,  in  cases  of  prize  and  maritime  recapture  the 
question  of  restoration  usually  involves  that  of  military 
salvage  which  must  be  determined  by  a  court  of  competent 
jurisdiction.  Vessels  and  goods  taken  by  the  enemy  as 
prizes,  and  recaptured  by  the  principal  belligerent,  or  his 
allies,  must,  therefore,  be  brought  infra  jpraesidia,  and  adju- 
dicated precisely  the  same  as  in  case  of  a  prize.  [Vaitel, 
Droit  des  Gens,  liv.  3,  ch.  14,  §  206;  Kent,  Com.  on  Am.  Laiv^ 
vol.  1,  p.  108;  Wheaton,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §  17 ; 
Bynkershoek,  Quaest.  Jur.  Pub.,  lib.  1,  cap.  5 ;  Bello,  Derecho 
Internacional,  pt.  2,  cap.  4,  §  8 ;  Heffter,  Droit  Liternatioiial^ 
§  188;  Pando,  Derecho  Pub.  Int.,  p.  409.) 

§  4.  The  right  of  postliminy  belongs  exclusively  to  a  state 
of  war,  and  no  longer  exists  after  the  conclusion  of  a  treaty 
of  peace.  The  intervention  of  peace  cures  all  defects  of 
title  to  property  of  every  kind,  acquired  in  war,  and  such  title 
cannot  be  subsequently  defeated  in  favor  of  the   original 


868  International  Law. 

owner,  not  even  in  the  hands  of  a  neutral  possessor,  who  him- 
self becomes  an  enemy.  Such  property  may  be  liable  to  cap- 
ture as  booty,  or  prize  of  war,  the  same  asany  other  property 
of  that  neutral,  now  an  enemy,  but  it  is  not  affected  by  the 
right  of  postliminy.  By  the  principle  of  uii possidetis,  which, 
as  already  stated,  applies  to  every  treaty  of  peace,  unless 
otherwise  specially  stipulated,  all  captured  property  is  tacitly 
conceded  to  the  possessor,  and,  if  recaptured  in  a  subsequent 
war,  it  is  subject  to  the  laws  of  capture,  but  not  to  those  of 
postliminy.  Nevertheless,  there  are  many  cases,  where,  the 
treaty  of  peace  being  silent,  and  the  principle  of  uti  possidetis 
not  applicable,  it  is  necessary  to  resort  to  the  jus  postUminily 
in  order  to  determine  the  true  condition  of  things  at  the  time 
of  the  treaty ;  or  the  moment  they  were  freed  from  the  pres- 
sure of  the  captor's  force,  as  an  enemy;  in  other  words,  whether, 
when  the  captor  ceases  to  be  an  enemy,  the  thing  captured 
legall}^  becomes  his  property,  or  returns  to  the  former  owner. 
Hence,  the  very  intimate  connection  between  treaties  of 
peace  and  the  rights  of  postliminy.  (Bello,  Derecho  Interna- 
iionalj  pt.  2,  cap.  4,  §  8 ;  Manning,  Law  of  Nations,  pp.  142, 
143 ;  Phillimore,  On  Int.  Law,  vol.  3,  §  539 ;  Vattel,  Droit  des 
Gens,  liv.  3,  ch.  14,  §216;  Kent,  Com.  on  Am.  Lav:,  vol.  1,  p. 
Ill ;  Wheaton,  Elem-.  Int.  Law,  pt.  4,  ch.  4,  §  4 ;  The  Purisima 
Concepcion,  6  Rob.  Rep.,  p.  45;  The  Schooner  Sophia,  6  Rob. 
Rep.,  p.  138 ;  Ileffter,  Droit  International,  §  188.) 

§  5.  It  is  a  general  rule  of  international  law,  that  allies  in 
war  make  but  one  party  with  the  principal;  the  cause  being 
common,  the  rights  and  obligations  are  the  same.  It  follows, 
therefore,  that  when  persons  and  things  belonging  to  one  of 
the  allies,  which  have  been  taken  by  the  enemy,  fall  into  the 
hands  of  another  ally,  they  are  subject  to  the  right  of  post- 
liminy, and  must  be  restored  to  their  former  condition.  The 
recapture  by  an  ally,  is  regarded  the  same  as  a  recapture  by 
the  principal,  and  vice  versa.  So,  also,  with  respect  to  terri- 
tory, persons  and  things  brought  within  the  territory  of  one 
ally,  are  affected  by  the  rights  of  postliminy  precisely  the 
same  as  if  brought  within  the  territory  of  their  own  sove- 
reign. But,  if  the  ally  does  not  become  an  associate  in  the 
war,  or  a  co-belligerent,  and  merely  furnishes  the  succors  stipu- 
lated by  treaty,  without  coming  to  a  rupture  with  the  enemy, 
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his  dominions  are  regarded  as  neutral,  and  are  governed  by 
the  laws  of  neutrality.  {Heffter,  Droit  International,  §  188; 
Vaitel,  Droit  des  Gens,  liv.  3,  ch.  14,  §§  207,  208 ;  Kent,  Com,, 
on  Am.  Law,  vol.  1,  p.  109 ;  Bynkershoek,  Quaest.  Jur.  Pub.,  lib. 
1,  cap.  5.) 

§  6.  The  right  of  postilimny,  with  respect  to  things,  do  not 
take  effect  in  neutral  countries,  because  the  neutral  is  bound 
to  consider  every  acquisition  made  by  either  part}^  as  a  law- 
ful acquisition,  unless  the  capture  itself  is  an  infringement 
of  his  own  neutral  jurisdiction  or  rights.  If  one  party  were 
allowed  in  a  neutral  territory  to  enjoy  the  right  of  claiming 
goods  taken  by  the  other,  it  would  be  a  departure  from  the 
duty  of  neutrality.  JSTeutrals  are  bound  to  take  notice  of  the 
military  rights  which  possession  gives,  and  which  is  the  only 
evidence  of  right  acquired  by  military  force,  as  contradistin- 
guished from  civil  rights  and  titles.  The  fact  must  be  taken 
for  the  law.  But  with  respect  to  persons,  it  takes  effect,  not 
only  in  the  territory  of  the  nation  to  which  such  persons 
belong,  and  in  that  of  his  allies,  but  also  in  a  neutral  coun- 
try;  so  that  if  a  belligerent  brings  his  prisoners  into  a  neu- 
tral territory  he  loses  all  control  of  them.  So,  if  prisoners 
escape  from  their  captors,  and  reach  a  neutral  territory,  they 
cannot  be  pursued  and  seized  in  such  territory,  and  conse- 
quently, are  restored  to  their  former  condition.  Prisoners  of 
war  who  have  given  their  parole,  may,  or  may  not,  claim  the 
right  of  postliminy  or  reaching  a  neutral  country,  or  coming 
again  under  the  power  of  their  own  nation  according  to  the 
terms  of  their  parole.  If  left  entirely  free  to  return  to  their 
own  country,  subject  to  certain  stipulated  conditions,  sucn 
as  not  to  serve  again  for  a  certain  period,  or  during  the  war, 
these  conditions  are  not  changed  by  recapture  or  rescue. 
But  if  they  have  only  promised  not  to  escape,  or  to  remain 
within  certain  limits  assigned  to  them,  if  they  are  rescued 
by  their  own  party,  or  the  place  of  their  confinement  falls 
into  the  hands  of  their  own  nation  or  its  allies,  they  are 
released  from  their  parole,  and,  by  the  right  of  postliminy, 
are  restored  to  their  former  state.  So  if,  by  the  incidents  of 
the  war,  prisoners,  not  free  to  return  to  their  own  country, 
are  brought  into  neutral  territory,  they  are  entitled  to  the 
benefit  of  that  right.     But  it  must  be  remembered,  that  priso- 
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ners  brought  into  neutral  ports  on  board  a  foreign  ship  of 
war,  or  any  prize  of  hers,  are  not  entitled  to  the  right  of 
postlimin}^  because  such  vessels  in  neutral  ports  have  a  right 
of  ex-territoriality,  and  such  prisoners  are  not  regarded  as 
within  neutral  jurisdiction.  (  Wheaton^  Elem,  Int.  Law,  pt.  4, 
ch.  4,  §  4;  Phillimore,  On  Int.  Law,  vol.  3,  §§  404,  405;  Vattel, 
Droit  des  Gens,  liv.  3,  ch.  7,  §  132;  ch.  14,  §§  208,  210;  Byn- 
kershoek,  Quaest.  Jut.  Pub.,  lib.  1,  caps.  15,  16;  Kent,  Com.  on 
Am.  Law,  vol.  1,  p.  109;  Duponceau,  Translation  of  Bynker- 
shoek,  note,  pp.  116,  117;  Polyhius,  Hist.,  lib.  3,  cap.  3;  Gush- 
ing, Opinions  of  TJ.  S.  Att'ys  Gen'l,  vol.  7,  p.  123;  Bello,  Dere- 
cho  Internacional,  pt.  2,  cap.  4,  §  8 ;  Heffter,  Droit  International, 
§§  189,  190;  Cocceius,  Grotius  Illus.,  lib.  3,  cap.  8,  §  9;  The 
Sophia,  6  Rob.  Rep.,  p.  138;  The  Purissirna  Concepcion,  6  Rob. 
Rep.,  p.  45;   The  Amistad  de  Rues,  5  Wheat.  Rep.,  p.  390.) 

§  7.  l!^aturally,  property  of  all  kinds  is  recoverable  by  the 
right  of  postliminy,  and  there  is  no  intrinsic  reason  why 
movables  should  be  excepted  from  the  rule.  Such,  indeed, 
was  the  ancient  practice,  and  by  the  jus  postliminii  of  the 
Romans,  certain  articles,  on  being  recovered  from  the  enemy, 
were  required  to  be  restored  to  their  former  owners.  But 
the  difficulty  of  recognizing  things  of  this  nature,  with  any 
degree  of  certaint}',  and  the  endless  disputes  which  would 
spring  from  a  revendication  of  them,  have  introduced  a  con- 
trary practice  in  modern  times;  and  the  title  of  the  former 
ow^ner  to  all  booty  is  considered  as  completely  divested  by  a 
lirm  possession  of  the  captor  of  twenty -four  hours.  Some 
apply  the  same  rule  to  cases  of  prize,  w^hile  others,  as  has 
already  been  shown,  require  the  sentence  of  a  competent 
court.  ( Vattel,  Droit  des  Gens,  liv.  3,  ch.  14,  §  209 ;  Kent, 
Com.  on  Am.  Law,  vol.  ],  p.  108;  Wheaton,  Elem..  Int.  Law, 
pt.  4,  ch.  2,  §  17;  Phillimore,  On  Int.  Law,  vol.  3,  §  586;  Chitty, 
Law  of  Nations,  pp.  94,  96  ;  Riquelme,  Derecho  Pub.  Int.,  lib. 
1,  tit.  1,  cap.  12 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  4, 
§  8  ;  Heffter,  Droit  International,  §  190  ;  Textor,  Synopsis  Juris 
Gent.,  18,  102 ;   Cicero,  Topica,  cap.  8.) 

§  8.  Real  property  is  easily  identified,  and  is  not  of  a  tran- 
sitory nature;  it  is,  therefore,  considered  to  be  completely 
within  the  right  of  postliminy.     The  rule,  however,  cannot 
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be  frequently  applied  to  the  case  of  mere  private  property, 
which,  by  the  general  rule  of  modern  nations,  is  exempt  from 
confiscation.  There  are  some  exceptions  to  this  general  rule, 
and  wherever  private  real  property  has  been  confiscated  by 
the  enemy,  and  again  comes  into  the  possession  of  the  nation 
to  which  the  individual  owner  belongs,  it  is  subject  to  the 
right  of  postliminy.  The  eifect  of  complete  conquest  and 
retrocession  will  be  considered  in  another  paragraph.  Gro- 
tius  proposes  the  question  with  respect  to  the  immovable 
property  belonging  to  a  prisoner  of  war,  but  situate  in  a  neu- 
tral country.  But  Yattel  summarily  disposes  of  it  with  the 
just  remark,  that  nothing  belonging  to  a  prisoner  can  be  dis- 
posed of  by  the  captor,  unless  he  can  seize  it  and  bring  it 
within  his  own  possession.  But  the  rule  becomes  of  great 
practical  importance  when  applied  to  questions  arising  out  of 
alienations  of  real  property  belonging  to  the  government, 
made  by  the  opposite  belligerent  while  in  the  military 
occupation  of  the  country.  We  have  already  stated,  that 
the  purchaser  of  any  portion  of  the  national  domain  in  the 
occupation  of  an  enemy,  previous  to  the  confirmation  or  con- 
summation of  the  conquest,  takes  it  at  the  peril  of  being 
evicted  by  the  original  sovereign  owner  when  he  is  restored 
to  his  dominions.  But  if  the  victor  be  so  firmly  established 
in  possession,  that  opposition  to  his  rule  is  overcome  or  vir- 
tually ceases,  or  if  the  conquest  is  accompanied  by  internal 
revolution  and  a  recognition  of  the  new  government,  in 
other  words,  if  the  conquest  is  legally  complete,  alienations 
of  the  public  domain  will  not  be  annulled,  even  though  the 
former  sovereign  should  be  restored.  (  Vatiel^  Droit  des  Gens, 
iiv.  3,  ch.  14,  §  212 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  pp.  108, 
109;  Wheaton,  JElem.  Int.  Law,  pt.  4,  ch.  2,  §17;  ^.eibe7\ 
Political  Ethics,  b.  2,  §  86 ;  Phillimore,  On  Int.  Law,  vol.  3, 
§§406,  539-574,  588;    Vide  ante,  chapters  xxxii.  and  xxxiii.) 

§  9.  Towns,  provinces,  and  territories,  which  are  retaken 
from  the  conqueror  during  the  war,  or  which  are  restored  to 
their  former  sovereign  by  the  treaty  of  peace,  are  entitled  to 
the  right  of  postliminy,  and  the  original  sovereign  owner  on 
recovering  his  dominion  over  them,  whether  by  force  of 
arms  or  by  treaty,  is  bound  to  restore  them  to  their  former 
state.     In  other  words,  he  acquires  no  new  rights  over  them 
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either  by  the  act  of  recapture  or  of  restoration.  The  con- 
queror loses  the  rights  which  he  had  acquired  by  force  of 
arms ;  but  those  rights  are  not  transferred  to  the  former  sove- 
reign, who  resumes  his  dommion  over  them  precisely  the 
same  as  though  the  war  had  never  occurred.  He  rules,  not 
by  a  newly  acquired  title  which  relates  back  to  any  former 
period,  but  by  his  ancient  title,  which,  in  contemplation  of 
law,  has  never  been  divested.  The  places  which  are  recon- 
quered or  restored,  therefore  returns  to  him  with  the  rights 
and  privileges  which  they  would  have  possessed  if  they  had 
never  fallen  into  the  power  of  the  enemy.  But  if  the  con- 
quered provinces  and  places  are  confirmed  to  the  conqueror 
by  the  treaty  of  peace,  or  otherwise,  they  can  claim  no  right 
of  postliminy.  Their  condition  is  established  by  the  rights 
of  conquest  and  the  will  of  the  conqueror.  The  right  or  title 
of  the  new  sovereign  is  not  that  of  the  original  possessor, 
and  therefore  is  not  subject  to  the  same  limitation  or  restric- 
tion. It  had  its  origin  in  force,  and  is  confirmed  by  treaty, 
incorporation,  length  of  possession,  or  otherwise.  It  dates 
back  to  the  actual  conquest,  but  not  to  any  period  anterior 
to  the  conquest.  The  relations  between  the  conquered  and 
the  conqueror  are  therefore  very  different  from  those  which 
existed  between  the  conquered  and  their  former  sovereign. 
They  have,  in  their  new  condition,  such  rights  only  as  belong 
to  them  by  the  general  law  of  nations,  and  the  stipulations 
of  the  treaty  of  cession,  or  such  others  as  may  be  given  to 
them  by  the  will  of  the  conqueror.  If,  however,  the  provin- 
ces and  places  have  not  themselves  been  considered  as 
having  been  in  a  hostile  attitude  to  the  conqueror,  he  is 
regarded  as  merely  replacing  the  former  sovereign  in  his 
rights  over  them.  They  are  regarded  as  acquired  by  con- 
quest, rather  than  as  actually  conquered,  and,  in  such  cases,  the 
acquisition  or  change  of  sovereignty  is  not  usually  attended 
by  loss  of  rights.  But  in  whatsoever  way  the  conquest  is  com- 
pleted it  operates  as  an  entire  severance  of  the  relations 
between  the  conquered  territory  and  the  former  sovereignty. 
A  subsequent  restoration  of  such  territory  to  its  former 
sovereign  is  regarded  in  law  as  a  retrocession,  and  carries 
with  it  no  rights  of  postliminy.  When  the  inhabitants 
of  such  conquered  territory  become  a  part  of  the  new  state 
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they  must  bear  the  consequence  of  the  transfer  of  their  alle- 
giance to  a  new  sovereign ;  and,  should  they  subsequently 
fall  into  the  power  of  their  former  sovereign,  he  is,  in  turn, 
to  be  regarded  as  a  conqueror,  and  they  cannot  claim,  as 
against  him,  any  rights  of  postliminy.  The  correctness  of 
the  principle  of  international  law,  as  stated  above,  is  never 
disputed ;  but  there  is  great  difficulty  in  determining  when 
the  conquest  is  complete,  or  in  drawing  the  precise  line 
between  absolute  conquest  and  mere  military  occupation. 
This  distinction  has  been  discussed  in  the  preceding  chapters. 
{Refter,  Droit  Internationaly  §  188;  Chiity,  Law  of  Nations, 
pp.  95,  96 ;  Bi/nkershoek,  Quaest.  Jur.  Fub.,  lib.  1,  cap.  16 ; 
Bello,  Berecho  International,  pt.  2,  cap.  4,  §  8 ;  Rayneval,  Inst. 
du  Droit  Nat.,  liv.  3,  ch.  18 ;  Vattel,  Droit  des  Gens,  liv.  3, 
ch.  14,  §§  213,  214 ;  Leiber,  Political  Ethics,  b.  2,  §  86 ;  Whea- 
ion,  Elem.  Int.  Law,  pt.  1,  ch.  2,  §  18  ;  pt.  4,  ch.  2,  §  16 ;  Vide 
ante  chapters  xxxii.  and  xxxiii.) 

§  10.  A  state  is  sometimes  entirely  subjugated  and  its  per- 
sonality extinguished  by  a  compulsory  incorporation  into 
another  sovereignty.  As  the  towns,  provinces  and  territo- 
ries of  which  it  was  composed  now  become  subordinate  por- 
tions of  another  society,  their  relations  to  each  other  and  to 
the  new  state  result  from  the  will  of  the  new  sovereign.  If, 
by  a  subsequent  revolution,  the  extinguished  state  resumes 
its  independence,  and  again  becomes  a  distinct  and  substan- 
tive body,  its  constituent  parts  may  resume  their  former  rela- 
tions, or  assume  new  positions  and  rights,  according  to  the 
character  of  the  society  which  is  recognized,  and  the  consti- 
tution or  government  which  it  adopts.  This  is  a  question  of 
local  public  law,  rather  than  of  international  jurisprudence. 
But  if  the  subjugated  state  is  delivered  by  the  assistance  of 
another,  the  question  of  postliminy  may  arise  between  the 
restored  state  and  its  deliverer.  There  are  two  cases  to  be 
considered :  first,  where  the  deliverance  is  effected  by  an  ally, 
and  second,  where  it  is  effected  by  a  friendly  power  unallied. 
In  either  case,  the  state  so  delivered,  is  entitled  to  the  right 
of  postliminy.  If  the  deliverence  be  effected  by  an  ally,  the 
duty  of  restoration  is  strict  and  precise,  for  an  ally  can  claim 
no  right  of  war  against  its  co-ally.  If  the  deliverance  be 
effected  by  a  state  unallied  but  not  hostile,  the  reestablish- 
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merit  of  the  rescued  nation  in  its  former  rights  is  certainly 
the  moral  duty  of  the  deliverer.  He  can  claim  no  rights  of 
conquest  against  the  friendly  state  which  he  rescues  from 
the  hands  of  the  conqueror.  How  mnch  stronger,  then,  is 
the  duty  of  restoration  where  the  deliverance  is  effected  with 
the  concurrence  and  assistance  of  the  subjugated  people,  and 
under  the  expectation  on  their  part  of  recovering  their 
ancient  rights  and  privileges.  A  denial  of  the  right  of  post- 
liminy, in  such  a  case  would  be  contrary  to  the  law  of  nations 
and  a  breach  of  public  morality.  [Puffrndorf,  de  Jur.  Xat.  et 
Gent.,  lib.  8,  cap.  6,  §  26 ;  VatteL  Droit  des  Gens.  liv.  3,  ch. 
14,  §  213  ;  Wheaton,  Hist.  Law  of  Nations,  p.  490  ;  PhiUimore. 
On  Int.  Law,  vol.  1,  §125;  Bynkershoek,  Quaesi.  Jur.  Pub.. 
lib.  1,  cap.  16.) 

§  11.  The  history  of  Genoa  furnishes  an  illustration  of  this 
principle.  The  ancient  republic  of  Genoa  had  been  sub- 
verted, in  consequence  of  the  French  invasion  and  conquest 
of  Italy,  and  was  annexed  to  the  French  empire  in  1805.  In 
1814  the  city  of  Genoa  was  surrendered  to  the  British  troops, 
under  the  command  of  Lord  Bentinck,  who  issued  a  procla- 
mation on  the  26th  of  April,  stating  --that  considering  the 
general  desire  of  the  Genoese  seems  to  be  to  return  to  that 
ancient  form  of  government  under  which  it  enjoyed  liberty, 
prosperity,  and  independence;  and  considering,  likewise,  that 
this  desire  seems  to  be  conformable  to  the  principles  recog- 
nized by  the  high  allied  powers,  of  restoring  to  all  their 
ancient  rights  and  privileges,"  and  declaring  "that  the 
Genoese  state,  as  it  existed  in  1797,  with  such  modifications 
as  the  general  wish,  the  public  good,  and  the  spirit  of  the 
original  constitution  seem  to  require,  is  reestablished." 
Nevertheless,  by  the  second  article  of  the  treaty  of  Paris,  of 
the  30th  of  May,  1814,  the  states  of  Genoa  were  ceded  to  the 
king  of  Sardinia.  The  provisional  government  of  Genoa 
remonstrated  against  this  cession,  and  appealed  to  the  guar- 
rantee  of  its  independence  contained  in  the  treaty  of  Aix-la- 
Chapelle,  1745.  The  conduct  of  England  was  severely  cen- 
sured in  parliament  at  the  time,  and  has  since  been  con- 
demned by  publicists  generally.  (  Wheaton,  Hist.  Law  of 
Nations,  pp.  487,  488  ;  Kluber,  Aden  des  Wiener  Congresses,  b. 
7,  §§  420-433  ;  Mackintosh,  Miscel  Works,  pp.  508-524 ;  Phil- 
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liniore,  On  Int.  Law,  vol.  1,  §  244 ;  Alison,  Hist,  of  Uurope, 
vol.  4,  pp.  370,  503  ;  Hotieck,  Hist,  of  the  World,  vol.  4,  p.  248 ; 
Annual  Register,  British,  1814,  p.  191 ;  Hansard,  Parliamentary 
Debates,  vol.  30,  pp.  894,  et  seq.) 

§  12.  Having  considered  the  law  of  postliminy  applicable 
to  the  retaking  of  movable  and  immovable  property  cap- 
tured on  land,  it  remains  to  examine  its  application  to  the 
retaking  of  prizes,  or  property  captured  at  sea, —  what  was 
called  in  latin,  recaperatio,  and  is  known  in  English  law,  as 
recapture.  There  is  a  manifest  difficulty  in  applying  the  right 
of  postliminy  to  maritime  re3aptures,  on  account  of  the 
uncertainty  of  the  time  when  the  title  of  the  original  pro- 
prietor is  completely  divested.  If  all  nations  had  adopted 
the  principle,  that  condemnation,  by  a  competent  court  of 
prize,  was  necessary,  in  all  cases,  to  eiiect  a  change  of  own- 
ership, the  rules  of  postliminy  applicable  to  prizes,  would  be 
the  same  in  all  countries;  but  as  this  principle  has  not  been 
universally  adopted,  there  is  not,  in  practice,  any  well  estab- 
lished rule  of  maritime  recapture.  Different  text-writers 
have  advocated  different  principles,  and  different  legislators 
have  enacted  different  laws,  and,  as  a  consequence,  the  prize 
courts  of  different  countries  have  adopted  different  rules  of 
decision.  [Phillimore,  On  Int.  Law,  vol.  3,  §  407  ;  Wheaton, 
Elem.  Int.  Law,  pt.  4,  ch.  2,  §  12 ;  The  Santa  Cruz,  1  Rob. 
Rep.,  pp.  58-63 ;  Bello,  Derecho  In(ernacio7ial,  pt.  2,  cap.  5,  § 
6  ;  Heffter,  Droit  International,  §  191 ;  Hautefeuille,  Des  Nations 
Neutres,  tit.  13,  ch.  3  ;  Jouffroy,  Droit  Maritime,  p.  313;  Poehls, 
Seerecht,  etc.,  b.  4,  §§  509,  et  seq.;  Kaltenborn,  Seerecht,  etc.,  b. 
3,  p.  378  ;  Dalloz,  Repertoire,  verb.  Prises  Maritime,  sec.  3 ; 
Pistoye  et  Duverdy,  Des  Prises,  tit.  7 ;  Manning,  Law  of  Na- 
tions, p.  141.) 

§13.  It  is  remarkable,  says  Phillimore,  that  of  all  the 
ancient  codes  of  maritime  law, — the  Consolato  del  Mare,  the 
Role  des  judgemens  d'Oleon,  the  laws  of  Wilsby,  the  ancient 
Statutes  of  Hamburg,  Lubeck,  Bremen,  and  the  Hans-Towns, 
the  Consolato  del  Mare  alone  deals  with  the  case  of  recap- 
tures. The  doctrine  of  perdiictio  injra  praesidia,  as  constitu- 
ting a  sufficient  conversion  of  property,  is  there  expressed,  but 
not  in  terms  very  intelligible  in  themselves.  These  terms, 
however,  have  been  satisfactorily  explained  by  (^rotius  and 
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Barbeyrac,  and  the  whole  subject  has  been  most  ably  dis- 
cussed by  Bynkershoek.  iN'evertheless,  it  was  left  unsettled 
whether  the  right  of  postliminy  should  apply  to  all  maritime 
recaptures,  or  only  to  ships ;  whether  they  must  be  taken 
infra  praesidia  of  the  captor,  or  whether  the  bringing  infra 
praesidia  of  a  neutral  was  sufficient  to  change  the  property ; 
moreover,  it  was  often  a  matter  of  dispute  what  should  be 
understood  by  the  phrase  infra  praesidia.  This  state  of  the 
question  led  to  various  treaty  stipulations  and  municipal  sta- 
tutes, by  which  the  subject  of  recapture  was  regulated  with 
respect  to  the  contracting  parties  and  their  own  subjects; 
and  with  respect  to  countries  with  which  the  recaptor  had 
no  treaty  in  relation  to  the  application  of  postliminy  to  such 
cases,  the  courts  have  sometimes  adopted  the  rule  of  recipro- 
city. Sir  William  Scott  consideres  this  the  most  liberal  and 
rational  rule  which  can  be  applied.  ''To  the  recaptured," 
he  says,  "it  presents  his  own  consent,  bound  up  in  the  legis- 
lative wisdom  of  his  own  country;  to  the  recaptor,  it  canno't 
be  considered  as  injurious,  where  the  rule  of  the  recaptured 
would  condemn,  whilst  the  rule  of  the  recaptor  prevailing 
among  his  own  countrymen,  would  restore,  it  brings  an  obvi- 
ous advantage;  and  even  in  case  of  immediate  restitution, 
under  the  rules  of  the  recaptured,  the  recapturing  country 
would  rest  secure  in  the  reliance  of  receiving  reciprocal  jus- 
tice in  its  turn.  It  may  be  said,  what  if  this  reliance  should 
be  disappointed  ?  Redress  must  then  be  sought  from  retali- 
ation ;  which,  in  the  disputes  of  independent  states,  is  not  to 
be  considered  as  vindictive  retaliation,  but  as  the  just  and 
equal  measure  of  civil  retribution.  This  will  be  their  ulti- 
mate security,  and  it  is  a  security  sufficient  to  warrant  the 
trust.  For  the  transactions  of  states  cannot  be  balanced  by 
minute  arithmetic ;  something  must,  on  all  occasions,  be  haz- 
arded on  just  and  liberal  presumption."  {Phillimore,  On  Int. 
Law,  vol.  .3,  §  409;  Wheaion,  Mem.  Int.  Law,  pt.  4,  ch.  2,  §  12; 
The  Santa  Cruz,  1  Rob.  Rep.,  pp.  58-63 ;  Goss,  et  at.  v.  With- 
ers, 2  Bur.  Rep.,  p.  693;  Bello,  Derecho  Internacional,  pt.  2, 
cap.  5,  §  6 ;  Heffier,  Droit  International,  §  191 ;  Hautefeuille, 
Des  Nations  Neutres,  tit.  13,  ch.  3;  ristoye  et  Duverdy,  Des 
Prises,  tit.  7;  Loccenius,  De  Jure  Maritime,  lib.  2,  cap.  4; 
Lalloz,  Repertoire,  verb.  Prises  Maritimes,  sec.  3.) 
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§  14.  Every  power  is  obliged  to  conform  to  the  law  of 
nations,  relative  to  postliminy,  where  the  interest  of  neutrals 
are  concerned,  unless  otherwise  regulated  by  treaty  stipu- 
lations. But  such  conventions  or  treaty  stipulations  esta- 
blish a  factitious  right,  which  relates  only  to  the  contract- 
ing parties,  and  cannot  bind  others.  So,  with  respect  to 
allies,  two  allies  may  enter  into  an  agreement  by  which 
the  rights  of  postliminy  may  be  restricted  or  extended,  as 
between  themselves,  but  such  agreement  can  in  no  way  affect 
the  rights  of  postliminy  of  the  third  co-ally,  who  is  not  a 
party  to  it.  His  rights  and  duties  in  that  respect,  are  gov- 
erned and  regulated  by  the  rules  of  postliminy,  which  are 
recognized  and  established  by  the  law  of  nations.  But,  in 
many  cases,  as  already  remarked,  there  is  no  recognized  and 
well  established  rule  of  international  law,  which  can  be 
applied.  So  of  municipal  laws,  they  may  modify  the  right 
of  postliminy  in  its  application  to  cases  arising  between  the 
subjects  of  the  same  belligerent  state,  but  they  cannot  change 
it  so  as  to  prejudice  the  absolute  rights  of  citizens  of  other 
states,  whether  allies  or  neutrals.  In  other  words,  municipal 
statutes  cannot  deprive  the  subject  of  an  ally  of  the  benefit 
of  postliminy,  in  case  of  recapture,  nor  take  from  the  subject 
of  a  neutral  state  what  he  holds  by  a  title,  which  is  regarded 
as  valid  by  the  law  of  nations.  They  may,  however,  give  to 
both,  certain  benefits  of  postliminy,  which  they  could  not  claim 
under  the  well  established  principles  of  i\\Q  law  of  nations  as 
absolute  rights.  Such  has  been  the  general  character  of 
the  modifications  of  postliminy  which  have  been  made,  or 
attempted,  by  municipal  laws  and  regulations.  [Bello^  Dere- 
cho  Iniernacional,  pt.  2,  cap.  4,  §  8 ;  cap.  5,  ^6;  Kent,  Com.  on 
Am.  Law,  vol.  1,  p.  Ill ;  Wheaton,  Elem.  Int.  Law,  pt.  1,  ch. 
1,  §  12  ;  Vattel,  Droit  des  Gens,  liv.  3,  ch.  14,  §  222 ;  Heffter, 
Droit  International,  §  191.) 

§  15.  The  British  prize  act,  section  nine,  provides  that,  "Any 
ship,  vessel,  goods  or  merchandise  belonging  to  any  of  her 
majesty's  subjects  captured  by  any  of  her  majesty's  enemies, 
and  afterwards  recaptured  from  the  enemy  by  any  of  her 
majesty's  ships  or  vessels  of  war,  shall  be  adjudged  by  the 
decrees  of  the  court  of  admiralty,  to  be  restored  to  the  owner 
or  proprietor  thereof,  upon  payment  for,  and  in  lieu  of,  sal- 
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vage  of  one-eighth  part  of  the  true  value  of  the  said  ship, 
vessel,  goods,  or  merchandize,  respectively,  and  such  salvage 
of  one-eighth  shall  be  divided  and  distributed  in  such  man- 
ner and  proportion  as  is  hereinbefore  directed  in  cases  of 
prize ;  provided,  nevertheless,  that  if  any  such  ship  or  vessel 
captured  and  recaptured  as  aforesaid  shall  have  been  by  her 
majesty's  enemies  set  forth  or  used  as  a  ship  or  vessel  of  war, 
it  shall  not  be  restored  to  the  former  owner  or  proprietor 
thereof,  but  shall  be  adjudged  lawful  prize  for  the  benefit  of 
the  captors."  It  has  been  shown  elsewhere,  that,  according  to 
the  practice  of  the  British  prize  courts,  property  captured  in 
war  is  not  deemed  to  be  changed  so  as  to  debar  the  owner 
or  captor,  till  there  has  been  a  sentence  of  condemnation  ; 
and  therefore,  until  that  period,  the  title  of  the  original  owner 
is  not  divested,  and  he  is  entitled  to  restitution,  in  the  handa 
of  whomsoever  he  may  find  the  property.  But  if  such  sen- 
tence of  condemnation  has  passed,  it  is  a  suflBcient  title  to  a 
vendee,  and  would  also  have  entitled  a  recaptor  to  condem- 
nation of  the  property,  if  the  statute  did  not  step  in,  and,  as 
to  British  subjects,  revive  the  jus  postliminii  of  the  original 
owner,  on  payment  of  salvage.  This  principle  of  ownership 
would  extend  to  allies  and  neutrals  the  benefit  of  postliminy 
till  after  condemnation,  if  the  courts  had  not  engrafted  on  it 
the  rule  of  reciprocity  already  alluded  to.  The  United  States 
by  the  act  of  March  3d,  1800,  have  enacted — ''  That  when 
any  vessel  other  than  a  vessel  of  war  or  privateer,  or  when 
any  goods  which  shall  hereafter  be  taken  as  prize  by  any 
vessels,  acting  under  authority  of  the  government  of  the 
United  States,  shall  appear  to  have  before  belonged  to 
any  person  or  persons,  resident  within  or  under  the  pro- 
tection of  the  United  States,  or  under  authority,  or  pre- 
tence of  authority,  from  any  prince,  government  or  state, 
against  which  the  United  States  have  authorized,  or  shall 
authorize,  defence  or  reprisals,  such  vessel  or  goods  not 
having  been  condemned  as  prize  by  competent  authority 
before  the  recapture  thereof,  the  same  shall  be  restored  to 
the  former  owner  or  owners,  he  or  they  paying  for,  and  in 
lieu  of,  salvage,  if  retaken  by  a  public  vessel  of  the  United 
States,  one-eighth  part,  and  if  retaken  by  a  private  vessel  of 
the  United  -States,  one-sixth  part,  of  the  true  value  of  the 
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vessel  or  goods  so  to  be  restored,  allowing  and  excepting  all 
imports  and  public  duties  to  wbich  the  same  may  be  liable. 
And  if  the  vessel  so  retaken  shall  appear  to  have  been  set 
forth  and  armed  as  a  vessel  of  war,  before  such  capture  or 
afterwards,  and  before  the  retaking  thereof  as  aforesaid,  the 
former  owner  or  owners,  on  the  restoration  thereof,  shall  be 
adjudged  to  pay  for,  and  in  lieu  of  salvage,  one  moiety  of 
the  true  value  of  such  vessel  of  war  or  privateer."  The 
second  section  of  this  act  extends  the  foregoing  provisions 
to  the  recapture  of  property  claimed  by  the  United  States, 
allowing  a  salvage  of  one-sixth  in  case  of  recapture  by  a  pri- 
vate vessel,  and  one-twelfth  if  by  a  public  vessel.  Section 
third  extends  the  provisions  of  the  first  section  to  the  resto- 
ration of  recaptured  property  claimed  by  alien  friends,  the 
amount  of  salvage  to  be  paid  being  such  proportion  of  the 
true  value  of  the  vessel  or  goods  so  to  be  restored,  as  by  the 
law  or  usage  of  the  prince,  government  or  state,  within 
whose  territory  such  former  owner  or  owners  shall  be  so 
resident,  shall  be  required,  on  the  restoration  of  any  vessel 
or  goods  of  a  citizen  of  the  United  States,  under  like  circum- 
stances of  recapture,  made  by  the  authority  of  such  foreign 
prince,  government  or  state,  and  where  no  such  law  or  usage 
shall  be  known,  the  same  salvage  shall  be  allowed  as  is  pro- 
vided by  the  first  section  of  this  act."  But  the  act  was  not 
to  apply  to  cases  where  the  foreign  government  would  not 
restore  the  vessels  or  goods  of  citizens  of  the  United  States 
under  like  circumstances.  It  is  thus  seen  that  the  municipal 
laws  of  the  United  States  relating  to  recaptures  are  essen- 
tially different  from  the  British  &.tatutes  on  the  same  subject, 
and  that  they  conform  to  the  true  principles  of  the  jus  post- 
liminii  as  modified  by  the  rule  of  reciprocity.  {Wheaion, 
Mem.  Int.  Law,  pt.  4,  ch.  2,  §12 ;  Kent,  Coin,  on  Am.  Law,  vol. 
1,  pp.  Ill,  112;  Chiiii/,  Law  of  Nations,  pp.  99,  et  seq.;  Chitty, 
Com.  Law,  p.  435 ;  FUllimore,  on  Int.  Law,  vol.  3,  §§  418, 419; 
British  Statutes,  17  Vice,  c.  18 ;  43  Geo.  iii.,  c.  160 ;  45  Geo. 
iii.,  c.  72  ;  Goss,  et  at.  v.  Withers,  et  at.,  2  Burr.  Rep.,  p.  693; 
U.  S.  Statutes  at  Large,  vol.  2,  p.  16 ;  The  Adelaide,  9  Cranch. 
Rep.,  p.  244  ;  Marshal,  On  Insurance,  b.  1,  ch.  12,  §  8  ;  The 
Sedulous,  1  Dod.  Rep.,  p.  253;  Le  Caux  v.  Eden,  Doug.  Rep., 
pp.  613,  616;  TheFlad  Oyen,  1  Rob.  Rep.,  p.  135;  The  Santa 
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Cruz,  1  Eob.  Eep.,  p.  50 ;  The  Fawny  and  Elmira,  Edw.  Rep., 
p.  117 ;  The  Furisima  Coiicepcion,  6  Rob.  Rep.,  p.  45 ;  The 
Victoria,  Ewd.  Rep.,  p.  97 ;  Hautefeuille,  Fes  Nations  JSeuires, 
tit.  3,  ch.  3.) 

§  16.  The  same  provisions  are  made  in  the  British  and 
Ameriean  statutes,  with  respect  to  the  setting  forth  as  a  vessel 
of  war,  prior  to  the  capture.  "We  know  of  no  American  deci- 
sion as  to  what  constitutes  such  setting  forth,  but  the  meaning 
of  the  term  has  been  fully  settled  by  adjudications  in  the 
British  prize  courts.  It  has  been  decided  that  a  commission 
of  war  is  sufficient,  if  there  be  guns  on  board;  that  where 
the  vessel  has  been  fitted  out  as  a  privateer,  after  capture, 
although  when  recaptured  she  was  navigating  as  a  merchant 
vessel,  it  is  conclusive  as-aiust  her,  and  the  title  of  the  former 
owner  is  considered  as  forever  extinguished.  So,  where  she 
has  been  employed  in  the  military  service  of  the  enemy,  by 
authority  of  the  government,  although  she  be  not  regularly 
commissioned;  and  the  order  of  the  commander  of  a  single 
ship,  will  be  presumed  to  have  been  given  by  competent 
authority.  But  the  mere  fact  of  employment  in  the  military 
service  of  the  enemy,  is  not  a  sufficient  setting  forth  as  a  ves- 
sel of  war.  Where  a  ship  was  originally  armed  for  the  slave 
trade,  and,  after  capture,  an  additional  number  of  men  were 
put  on  board,  but  where  there  was  no  commission  of  war 
and  no  additional  arming,  it  was  held  not  to  be  a  setting  forth 
as  a  vessel  of  war,  under  the  act.  Lord  Stowell  observed, 
that  the  act  was  drawn  with  the  intention  of  expressing  the 
sense  and  meaning  of  international  law,  with  respect  to  what 
constitutes  a  vessel  of  war.  ( Wheaton,  Eleni.  Int.  Law,  pt. 
4,  ch.  2,  §  12  ;  Fhillimore,  On  Int.  Law,  vol.  3,  §  420  ;  Valin, 
Sur  V  Ordonnance,  tome  2,  p.  262 ;  Wildman,  Int.  Laio,  vol.  2, 
pp.  279,  et  seq. ;  The  Horatio,  6  Rob.  Rep.,  p.  320 ;  The  Cey- 
lon, 1  Dod.  Rep.,  [p.  165 ;  The  Actif,  Edw.  Rep.,  p.  185  ;  The 
Santa  Brigada,  3  Rob.  Rep.,  p.  56  ;  The  Georgiana,  1  Dod. 
Rep.,  p.  397 ;  The  Nostra  Sonora  de  Rosario,  3  Rob.  Rep.,  p. 
10 ;  The  Frogress,  Edw.  Rep.,  pp.  210,  222.) 

§  17.  Although  the  letter  of  the  French  ordinances,  pre- 
vious to  the  revolution,  condemned,  as  good  prize,  French 
propertyrecapturedafterbeingtwenty-fourhours  in  possession 
of  the  enemy,  whether  the  same  be  retaken  by  public  or  private 
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armed  vessels;  yet  it  was  the  constant  practice  to  restore 
such  property  when  recaptured  hy  the  king's  ships.  Bj  the 
ordinance  of  June  15th,  1779,  all  French  property  recaptured 
after  twenty-four  hours  possession  by  the  enemy  was  con- 
demned to  the  crown,  the  king  in  council  regulating  the 
amount  of  salvage  to  be  allowed  the  recaptors  according  to 
circumstances.  The  Arrete  du  2  Prairial  An.  XI.,  which 
was,  in  part,  a  reproduction  of  the  ordinances  of  1681,  pro- 
vided that  if  the  recapture  be  made  by  a  public  ship  of  war 
{hdtiment  de  Vetat^)  it  shall  be  restored  to  the  original  proprie- 
tors, on  payment  to  the  recapturing  crew,  of  the  thirtieth 
part  of  the  value  if  the  twenty-four  hours  have  not  elapsed, 
and  of  the  tenth  part  if  they  have  elapsed ;  all  the  expenses 
incident  to  the  recapture  to  be  borne  by  the  recaptured  ves- 
sel. If  the  recapture  be  made  by  a  privateer  before  the 
twenty-four  hours  have  elapsed,  she  is  entitled  to  one-third 
of  the  value  of  the  recaptured  ship  and  cargo;  and,  if  after 
the  twenty-four  hours  possession,  to  the  whole.  The  law 
applicable  to  the  recapture  of  a  French  vessel  is  equally 
applicable  to  the  recapture  of  the  vessel  of  an  ally.  The 
laws  of  Spain  with  respect  to  recaptures,  have  generally 
agreed  almost  entirely  with  those  of  France.  In  1801,  she 
made  a  rule  with  respect  to  the  property  of  friendly  nations, 
that  where  the  recaptured  ship  is  not  laden  for  the  enemy's 
account,  it  is  to  be  restored  upon  the  payment  of  a  salvage 
of  one-eighth  if  recaptured  by  public  ships,  and  one-sixth  if 
by  privateers ;  provided,  that  the  nation  to  which  such  pro- 
perty belongs  has  adopted,  or  agrees  to  adopt,  a  similar  ^^ 
duct  towards  Spain.     The  rule  with  respect  to  rec^  "^^ ' ' 

Spanish  property  was  the  same  as  the  French  rr^  1.^    , 
^  ,  /^        1       •     X  r\    ^^    •>  ^i^d  other  states 

to  recaptures  of  French  privateers.     On  tb       .  .      ,     .         . 

^n-..     o     •  1    1  ;]        ^      ^        -^-u    ies  with  the  length 

1814,  Spam   concluded   a   treaty  with  ,       ,  ^  , 

'      ^  ,  ,         1  .  1        X       odQn  in  the  enemy  s 

respect  to  recaptures,  by  which  restor^   .      ,         -       /•     i 
,   ^  .     ""r.  xi  -i?   J       1      de  m  the  rare  ot  salva2:e 

the  payment  of  the  specified  salv^  ^  ^    .       ^^  ^ 

,        .         ,1        1-1  •      1  .ernment  vessel,  the  allow- 

the  time  the  ship  has  remained  ^    ^  ',       .      -, 

^    ,T       .^1        -u         1  1.4.  •    jy  much   lar2:er  than  to  the 

whether  it  has  been  brought  ir  -^     .  .  ^     .     ,  .    ,.  ^^ 

T  J      D    +       1    v^ery  citizen  to  assist  his  fellow 

been  condemned.     Portugal,       '^ , 

-trrf^n      1     i.  J   j-i.     Tr«  ^   ^1.    ^-  thcir  propcrtv  out  of  the  ene- 

1796,  adopted  the  French  r.        ^    ^     \      ^  ,,      ,, 

-r,  ^  .      -«r       1^707    .,1.^  „^^sioned  vessels  are  usually  allowed 

But  m  May,  1797,  she  rev  •^.    . 

^    j>       1  _^„„^„  .  ;  on  a  recapture  as  commissioned 

twenty-four  hours  possessic  ^ 

"^  Nations^  p.  141 ;    Wheaion,  Elem. 
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pertj  of  the  former  owner,  and  allowed  restitution  after  that 
time,  on  salvage  of  one- eighth  if  recaptured  by  a  public  ship, 
and  one-fifth  if  by  a  privateer.  The  ancient  law  of  Denmark 
condemned  after  twenty- four  hours  possession  by  the  enemy, 
and  restored  if  the  property  had  been  a  less  time  in  the 
enemy's  possession,  upon  the  payment  of  a  salvage  of  one- 
half  the  value  of  the  property  recaptured.  But  the  ordi- 
nance of  1810  restored  Danish,  or  allied  property,  without 
regard  to  the  time  it  had  been  in  the  enemy's  possession,  on 
the  payment  of  salvage  of  one-third  the  value.  With  respect 
to  Sweden,  the  ordinance  of  Charles  XL,  enacted,  "that  in 
case  a  ship  belonged  to  Swedish  subjects,  after  having  been 
taken  by  the  enemy,  should  be  retaken,  the  recap  tor  shall 
have  two-thirds  of  its  value,  and  a  third  shall  be  restored  to 
the  proprietor,  without  respect  to  the  time  during  which  it 
may  have  been  in  the  enemy's  hands."  The  ordinance  of 
1788,  made  the  same  provisions,  only  changing  the  rate  of 
salvage  to  one-half  of  the  value  of  the  property  recaptured. 
There  were  many  and  great  variations  in  the  laws  promul- 
gated, at  different  times,  by  the  states-general  of  the  United 
Provinces.  The  ordinance  of  1659,  without  making  any  dis- 
tinction between  the  times  of  recapture  and  the  quality  of  the 
recaptors  allows  a  salvage  of  only  one-ninth  of  the  vessel  and 
cargo.  But  the  ordinance  of  1677,  directs,  with  respect  to 
privateers,  that  a  salvage  of  one-fifth  shall  be  allowed  in  case 
of  recapture  before  the  property  had  been  forty-eight  hours 
in  the  enemy's  possession,  of  one-third  if  more  than  forty-eight 

^^'^  less  than  ninety-six  hours,  and  one-half  if  beyond  that 

.  ^  ^  was  understood  that  the  ordinance  of  1659  was 

"  ^orce  with  respect  to  recaptures  made  by  ships 

'     7*^' 7        '  ^  'J  seen,  that  the  states-general  allowed  resto- 

^^     ^  'rrr\he  rates  of  salvage  beinc:  different  accord- 

pp.  279,  et  seq. ;  The  ^         5  ^-u    i       .i     ^  ^-        ^u 

1  Tk  ri   T?        '     ^^'  recaptor  and  the  length  of  tmie  the 

^^'  _  .'  "  ^*''\^  ,  '' -j-emained  in  the  possession  of  the 
Santa  Bngada,  Z  Rob.  K  ^^^^^  ^^^  municipal  laws  of  differ- 
Rep.,  p.  397  ;  The  Nostra  .  ^^^  K.^tion  of  the  right  of 
10 ;  TAe  Proarm,  Edw.  Rep.,,         ^^  ,.^.       ^^ 

'  ^       '  ^    ures,  are  very  dmerent ;  some 

§  17.  Although  the  letter  ol>rous  rule  of  the  ancients  that 
vious  to  the  revolution,  condev  the  enemy  completes  the 
property  recaptured  after  being  tw,er  that  length  of  time  is  a 
of  the  enemy,  whether  the  same  be 
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good  prize  of  war ;  while  others  have  relaxed  the  rule  with 
respect  to  recaptures  by  public  vessels,  but  enforce  it  as  to 
those  made  bj  privateers ;  while  others,  again,  enforce  it 
with  respect  to  the  property  of  their  own  citizens,  but  relax 
it  with  respect  to  foreign  nations,  on  the  ground  of  recipro- 
city. {Phillimore,  On  Int,  Law,  vol.  3,  §§  413,  418 ;  ^Vheaton, 
Elem,  Int.  Law,  pt.  4,  ch.  2,  §12;  The  Santa  Cruz,  1  Rob. 
Rep.,  pp.  58-63;  Hautefeuille,  Bes  Nations  Neutres,  tit.  13, 
ch.  3  ;  Emerigon,  Traitedes  Assurances,  ch.  12,  sec.  23  ;  Bello, 
Derecho  Internacional,  pt.  2,  cap.  5,  §§6,  7  ;  Heffter,  Droit  Inter- 
nacional,  §  192  ;  Valin,  Com.  sur  V Ord,  liv.  3,  tit.  9,  §  3;  Azuni, 
Droit  Mer,  pt.  2,  ch.  4,  §  11 ;  Pistoye  et  Duverdy,  Des  Prises, 
tit.  7  ;  Abreu  y  Beriodano,  Collecion,  etc.,  pt.  2,  p.  371 ;  Dalloz, 
Repertoire,  verb.  Prises  Maritimes,  sec.  3 ;  Manning,  Law  of 
Nations,  p.  141 ;  Martens,  Essai  sur  Armateurs,  pp.  49,  200  ; 
Bynkershoek,  Quaest.  Jur.  Pub.,  lib.  1,  cap.  5.) 

§  18.  It  appears  from  the  foregoing  synopsis  of  the  laws  of 
recapture,  that  there  is  no  uniform  or  fixed  rule  as  to  the 
quantum  of  salvage  allowed  in  cases  ot  recapture  of  a  foreign 
vessel  or  foreign  goods,  the  rates  being  different  in  different 
countries,  and,  even  in  the  same  country,  in  different  cases. 
In  the  United  States,  by  the  act  of  March  8d,  1800,  the 
amount  of  salvage  is  regulated  by  the  law  and  asage  which 
the  government  to  which  the  person  claiming  the  vessel  or 
goods  belongs,  applies,  under  like  circumstances,  to  the  ves. 
sels  and  goods  of  the  United  States  ;  and  where  no  such  law 
or  usage  shall  be  known ^  the  same  salvage  is  allowed  as  in 
case  of  recapture  of  the  property  of  our  own  citizens.  In 
England,  it  is  left,  in  a  great  measure,  to  the  courts  to  deter- 
mine wdiat  is  fit  and  reasonable.  In  France,  and  other  states 
on  the  continent,  the  rate  of  salvage  varies  with  the  length 
of  time  the  property  recaptured  had  been  in  the  enemy's 
possession.  A  distinction  is  also  made  in  the  rate  of  salvage 
allowed  to  a  privateer  and  to  a  government  vessel,  the  allow- 
ance to  the  former  being  usually  much  larger  than  to  the 
latter.  It  being  the  duty  of  every  citizen  to  assist  his  fellow 
citizens  in  war,  and  to  retake  their  property  out  of  the  ene- 
my's possession,  non-commissioned  vessels  are  usually  allowed 
the  same  amount  of  salvage  on  a  recapture  as  commissioned 
vessels.     (Manning,  Law  of  Nations,  p.  141 ;    Wheaton,  Elem. 
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Int,  Law,  pt.  4,  ch.  2,  §  12 ;  The  Helen,  3  Rob  Rep.,  p.  224 ; 
Haute feidlle,  Des  Nations  Neutres,  tit.  13,  ch.  3 ;  Act  of  Congress^ 
March  3d,  1800,  ch.  14,  §  3;  The  Urania,  5  Rob.  Rep.,  p.  148  ; 
The  Progress,  Edw.  Rep.,  p.  215 ;  The  Hope,  Hay.  aud  Mar- 
riott Rep.,  p.  216;  The  Two  Friends,  1  Rob.  Rep.,  p.  271; 
The  Mary,  5  Rob.  Rep.,  p.  200;  Wildman,  Int.  Law,  vol.  2, 
pp.  277,  285 ;  Dunlop,  Digest  of  Laws  of  V.  S.,  pp.  271-273 ; 
Talbot  V.  Seaman,  1  Cranch.  Rep.,  p.  1 ;  The  Adeline,  9  Cranch. 
Rep.,  pp.  244,  287.) 

§  19.  E"eutral  property  recaptured  from  the  enemy,  if  not 
subject  to  condemnation  by  the  rules  of  international  law,  is 
not  subject  to  pay  salvage  to  the  recaptor.  This  rule  is 
founded  upon  the  supposition  that  justice  would  have  been 
done  if  the  vessel  had  been  carried  into  the  enemy's  port,  and 
that  if  injury  had  been  sustained  by  the  act  of  capture,  it 
would  have  been  redressed  by  the  tribunal  of  the  country  to 
whose  cognizance  the  case  would  have  been  regularly  sub- 
mitted. This  is  a  presumption  which  is  to  be  entertained  in 
favor  of  every  state  which  has  not  sullied  its  character  by 
gross  violations  of  the  law  of  nations.  Thus,  a  Spanish 
vessel,  bound  from  Monte  Video  to  London,  was  recaptured 
from  a  French  privateer,  after  recapture  from  a  British  pri- 
vateer. No  edict  was  produced  from  the  French  code  to 
show  that  the  vessel  would  have  been  subject  to  condemna- 
tion in  a  prize  court  of  France,  and  salvage  was  pronounced 
not  to  be  due.  But  if  it  be  shown  that  the  recaptured  vessel 
of  the  neutral  would,  in  all  probability,  have  been  condemned 
if  she  had  been  carried  into  the  enemy's  ports  and  subjected 
to  the  decisions  of  the  enemy's  tribunals,  a  real  benefit  has 
been  conferred  upon  the  neutral  by  the  recapture,  and  a  rea- 
sonable salvage  will  be  allowed.  Thus,  where  a  neutral  ves- 
sel, retaken  from  a  French  captor,  was  bound  to  a  neutral 
port  without  certificates  of  origin  on  board,  salvage  was 
allowed  on  the  ground  that  she  would  have  been  condemned 
by  a  French  prize  court.  So,  where  the  recaptured  vessel 
would  have  been  liable  to  condemnation  under  the  French 
decrees  prohibiting  neutral  trade  with  Great  Britain.  {Kent, 
Com.  on  Am.  Law,  vol.  1,  p.  112 ;  Wildman,  Int.  Law,  vol.  2, 
pp.  286,  287  ;  Phillimore,  On  Int.  Law,  vol.  3,  §  422 ;  Whea- 
ton,  Elem.  Int.  Law,  pt.  4,  ch.  2,  §  12 ;  Valin,  Traite  des  Prises, 
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ch.  6,  sec.  1,  §§  11, 12 ;  Bello,  Derecho  Iniernacional,  pt.  2,  cap. 

5,  §§  6,  7  ;  Fistoye  et  Duverdy,  Des  Prises^  tit.  7,  ch.  2.) 

§  20.  The  allotment  of  salvage,  where  the  recaptured  pro- 
perty is  claimed  by  subjects  of  the  same  state,  is  properly  reg- 
ulated by  municipal  law ;  but  where  it  is  claimed  by  subjects 
of  allies  or  alien  friends,  the  allotment  of  military  salvage  is 
properly  a  question  of  international  law ;  so,  also,  of  civil 
salvage,  where  the  quantum  meruit  is  the  only  rule  for  appor- 
tioning the  remuneration.  But,  as  already  remarked,  there 
being  no  well-established  rule  of  international  law  univer- 
sally acknowledged,  with  respect  to  the  legal  status  of  cap- 
tured property,  between  the  time  of  pernoctation,  or  twenty- 
four  hours  possession,  and  the  condemnation  by  a  competent 
court  of  prize,  restitution,  in  case  of  recapture  between  these 
periods,  is  not  regarded  as  a  matter  of  strict  right,  but,  in  a 
measure,  one  of  favor  and  relaxation  ;  and  the  belligerent 
recaptor  certainly  is  justifiable  in  annexing  conditions  to  his 
liberality.  But  where  the  restitution  is  regarded  as  a  posi- 
tive obligation  on  the  part  of  the  recaptor,  and  as  a  right 
which  may  be  demanded  by  the  owner  of  the  recaptured  pro- 
perty, it  seems  unreasonable  and  contrary  to  the  principles 
of  postliminy,  that  any  heavy  salvage  should  be  allowed. 
Where,  however,  a  positive  benefit  has  been  conferred,  it  is 
proper  that  the  recaptor  should  be  rewarded  for  his  risk  and 
trouble.  Moreover,  this  remuneration  should  be  sufficient 
to  serve  us  as  an  incentive  to  vessels  of  the  belligerent  to 
use  their  best  endeavors  to  rescue  from  an  enemy  the  pro- 
perty which  he  has  captured  from  their  own  citizens  and 
allies,  as  well  as  from  alien  friends.  Such  views  seem  to 
have  influenced  the  drawing  of  the  statutes  of  the  United 
States,  on  the  allotment  and  quantum  of  salvage  in  cases  of 
recapture  by  American  vessels.  {Chitty,  Law  of  Nations,  pp. 
105-107  ;  Rent,  Com.  on  Am.  Law,  vol.  1,  p.  112  ;  The  Tivo 
Friends,  1  Eob.  Eep.,  p.  271 ;  The  Johann,  1  Rob.  Rep.,  p. 
38  ;  U.  S.  Statutes  at  Large,  vol.  2,  p.  16 ;  Brightly,  Digest  of 
Laws  of  U.  S.,  p.  82 ;  Dunlop,  Digest  of  Laws  of  U.  S.,  pp. 
271-273.) 

§  21.  There  is  an  obvious  distinction  between  military  and 
civil  salvage,  the  former  being  allowed  for  rescuing  vessels  or 
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goods  from  an  enemy,  and  the  latter  for  assistance  rendered 
to  a  vessel  or  its  cargo  derelict  at  sea.  Thus,  if  a  vessel  be 
captured  going  in  distress  into  an  enemy's  port,  and  is 
thereby  saved,  it  is  merely  a  case  of  civil  and  not  of  military 
salvage.  The  same  salvors,  however,  may,  in  some  cases,  be 
entitled  to  both  these  kinds  of  salvage ;  thus,  where,  upon  a 
recapture,  the  parties  have  entitled  themselves  to  a  military 
salvage  under  the  prize  law,  the  court  may  also  award  them, 
in  addition,  a  civil  salvage,  if  they  have  subsequently  ren- 
dered extraordinary  services  in  rescuing  the  vessel  in  distress 
from  the  perils  of  the  sea.  {Wiidman,  Int.  Law,yo\.  2,  p. 
292;  Wheaton,  JSlem.  Int.  Laiv,  pt.  4,  ch.  2,  §  12  ;  The  Louisa, 
1  Dodson  Rep.,  p.  317  ;  The  Franklin,  4  Rob.  Rep.,  p.  147  ; 
The  Sir  Francis,  2  Hagg.  Rep.,  p.  156 ;  The  Sir  Peter,  2  Dod. 
Rep.,  p.  73;   The  Beaver,  3  Rob.  Rep.,  p.  292.) 

§22.  The  following  special  rules  respecting  military  sal- 
vage, are  collected  b}^  Mr.  Wheaton,  from  the  decisions  of 
English  and  American  courts  of  prize.  If  a  convoying  ship 
recaptures  one  of  the  convoy,  which  has  been  previously  cap- 
tured by  the  enemy,  the  recaptors  are  entitled  to  salvage ; 
but  a  mere  rescue  of  a  ship  engaged  in  the  same  common 
enterprize,  gives  no  right  to  salvage.  Military  salvage  will 
not  be  allowed  in  any  case  where  the  property  has  not  been 
actually  rescued  from  the  enemy.  It  is  not  necessary  that 
the  enemy  should  have  actual  possession  ;  it  is  sufficient  if 
the  property  is  completely  under  his  dominion :  nor  is  it 
necessary  that  the  recaptors  should  have  actual  possession ; 
it  is  sufficient  if  the  prize  be  actuall}^  rescued  from  the  grasp 
of  the  hostile  captor.  Where  a  hostile  ship  is  captured,  and 
afterward  recaptured  by  the  enemy,  and  again  recaptured 
from  the  enemy,  the  original  captors  are  entitled  to  restitu- 
tion on  paying  salvage,  but  the  last  captors  are  entitled  to 
the  whole  rights  of  prize,  for  by  the  first  recapture,  the  right 
of  the  original  captors  is  entirely  divested.  Where  the  ori- 
ginal captors  have  abandoned  their  prize,  and  it  is  subse- 
quently captured  by  other  parties,  the  latter  are  solely  enti- 
tled to  the  property.  But  if  the  abandonment  be  involun- 
tary, and  produced  by  the  terror  of  superior  force,  and  esjje- 
cially  if  produced  by  the  act  of  the  second  captors,  the  rights 
of  the  original  captors  are  completely  revived.     Where  the 
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original  captor  abandons  his  prize,  whether  voluntarily  or 
through  terror,  and  it  is  then  recaptured,  it  is  restored  on 
payment  of  salvage,  for  the  original  owner  never  had  the  ani- 
mus delinquendi,  "As  to  recaptors,  although  their  right  of 
salvage  is  extinguished  by  a  subsequent  hostile  recapture,  and 
regular  sentence  of  condemnation,  divesting  the  original 
owners  of  their  property,  yet  if  the  vessel  be  restored  upon 
such  recapture,  and  resume  her  voyage,  either  in  consequence 
of  judicial  acquittal,  or  a  release  by  the  sovereign  power,  the 
recaptors  are  redintegrated  in  their  right  of  salvage.  And 
recaptors  and  salvors  have  a  legal  interest  in  the  property, 
which  cannot  be  divested  by  other  subjects,  without  an  adju- 
dication in  a  competent  court;  and  it  is  not  for  the  govern- 
ment's ships  or  officers,  or  for  other  persons,  on  the  ground 
of  superior  authority,  to  dispossess  them  without  cause.  In 
all  cases  of  salvage  where  the  rate  is  not  ascertained  by  posi- 
tive law,  it  is  in  the  discretion  of  the  court,  as  well  upon 
recaptures  as  in  other  cases.  ( Wheaion,  Elem.  Ini.  Law,  pt. 
4,  ch.  2,  §  12;  The  Wight,  6  Rob.  Rep.,  p.  315;  The  Belle, 
1  Edwards  Rep.,  p.  m ;  The  Franklin,  4  Rob.  Rep.,  p.  147  ; 
The  Edward  and  Mary,  3  Rob.  Rep.,  p.  305 ;  The  Pensamento 
Felix,  1  Edw.  Rep.,  p.  116 ;  The  Astrea,  1  "Wheaton  Rep.,  p. 
125 ;  The  Lord  Nelson,  1  Edw.  Rep.,  p.  79  ;  The  Biligentia,  1 
Dod.  Rep.,  p.  404;  The  Mary,  2  Wheaton  Rep.,  p.  123;  The 
John  and  Jane,  4  Rob.  Rep.,  p.  216 ;  The  Gage,  6  Rob.  Rep., 
p.  273  ;  The  Charlotte  Caroline,  1  Dod.  Rep.,  p.  192 ;  The  Blen- 
denhall,  1  Dod.  Rep.,  p.  414;  The  Aj^pollo,  3  Rob.  Rep.,  p. 
308  ;  Talbot  v.  Seaman,  1  Cranch.  Rep.,  p.  1 ;  The  Barbara,  3 
Rob.  Rep.,  p.  171;  The  Helen,  3  Rob.  Rep.,  p.  224;  The  Polly, 
4  Rob.  Rep.,  p.  227,  note;  The  Mary  Ford,  3  Dallas  Rep., 
p.  188 ;  The  Adventurer,  8  Cranch.  Rep.,  p.  327 ;  1  Wheaton 
Rep.,  p.  128,  note ;  Hudson  v.  Guestier,  4  Cranch.  Rep.,  p. 
293;  6  Cranch.  Rep.,  p.  281;  The  Louisa,  1  Dod.  Rep.,  p. 
317  ;  The  Sedulous,  1  Dod.  Rep.,  p.  253 ;  Bynkershoek,  QuaesL 
Jur.  Pub.,  lib.  1,  cap.  5 ;  Phillimore,  On  Int.  Law,  vol.  3, 
§§422-429;  Valin,  Sur  r  Ordonnance,  tome  2,  pp.  257-259; 
Valin,  Trade  des  Prise,  ch.  6,  §  1 ;  Pothier,  De  Propriete,  ISTo. 
99  ;  Azuni,  Droit  Maritime,  etc.,  pt.  2,  ch.  4,  §§  8,  9 ;  Fm.erigon, 
Trade  des  Assurances,  ch.  17,  sec.  7  ;  Pistoye  et  Duverdy,  Des 
Prises,  tit.  7 ;  Dalloz,  Repertoire,  verb.  Prises  Maritime,  sec.  3.) 
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§  23.  If  the  original  capture  was  unlawful,  the  recaptor, 
says  Emerigon,  acquires  no  property  in  the  recapture.  Thus, 
the  French  bark  Victoire,  chased  by  an  English  privateer, 
took  refuge  under  the  castle  of  the  island  of  Majorca,  and 
was  taken  by  the  privateer  while  at  anchor  within  pistol 
shot  of  the  castle.  Some  days  after,  the  bark  was  recaptured 
by  another  French  vessel.  The  original  capture  was  held  to 
have  been  unlawful  and  void,  for  having  been  made  in 
neutral  territory,  and,  consequently,  in  violation  of  the  law 
of  nations.  The  recaptor,  however,  received  a  large  salvage 
for  the  recapture,  probably  as  a  fair  compensation  for  his 
trouble,  time,  danger  and  expense  in  the  rescue.  This  prin- 
ciple is  applied  to  the  recapture  of  neutral  property,  that  is,  of 
property  neutral  to  both  of  the  belligerents.  If  the  original 
capture  was  a  violation  of  the  law  of  nations,  the  recaptors 
from  the  possession  of  the  enemy  acquire  no  right  of  property 
whatsoever.  This  is  the  universally  received  doctrine  of  the 
law  of  nations.  "A  belligerent,"  says  Story,  "by  recapturing 
neutral  property,  (neutral  to  all  the  belligerents,)  has  done 
no  meritorious  service,  and  is  not  entitled  even  to  any 
salvage.  Nay,  the  recaptors  may  be  held  responsible  in 
damages  for  the  act,  unless  there  was  a  real  danger  of  con- 
demnation to  the  neutral  by  the  original  captors,  from  their 
lawless  disregard  of  the  law  of  nations;  and,  if  there  was 
such  danger,  then  the  recaptors  are  entitled  to  salvage  only." 
(De  Cussy,  Droit  Maritime,  liv.  1,  tit.  3,  §  30;  Mnerigon,  Traite 
des  Assurances,  ch.  12,  sec.  23 ;  Valin,  Com.  sur  V  Ordonnance, 
art.  8,  tit.  des  prises ;  Story,  Miscellaneous  Writings,  pp.  580, 
et  seq. ;  Azuni,  Maritime  Law,  vol.  2,  pp.  277-286;  Merlin, 
Repertoire,  verb.  Prise  Maritime,  §  3,  art.  4;  Miller  v.  The 
Resolution,  2  Dallas  Rep.,  p.  1 ;  Talbot  v.  Seaman,  1  Cranch. 
Rep.,  p.  1;  The  War  Ouskan,  2  Rob.  Rep.,  p.  299;  Bello, 
Derecho  Lnternacional,  pt.  2,  cap.  5,  §  7 ;  Hautefeuille,  Des 
Nations  Neutres,  tit.  13,  ch.  3;  Dalloz,  Repertoire,  verb.  Prises 
Maritimes,  sec.  3 ;  Pistoye  et  Duverdy,  Des  Prises,  tit.  7.) 

§  24.  Emerigon  discusses  at  considerable  length  the  effect 
of  a  recapture  of  the  ransom  bill  and  hostage.  Is  the 
recaptor  entitled  to  retain  the  hostage,  and  to  demand  the 
price  of  the  ransom  ?  A  privateer  out  of  Guernsey  which 
had  ransomed  a  French  bark  coming  from  Bayonne,  was 
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afterward  taken,  with  tlie  hostage  and  ransom  bill  on  board, 
by  the  French  corvette  Amaranthe.  The  admiral  declared 
the  prize  good,  and  decreed  the  ransom  to  the  king,  who,  by 
his  ordonnance,  annulled  the  bill  and  discharged  the  owners 
of  the  bark  from  the  payment  of  the  ransom.  Yalin  main- 
tains that  the  ransom  bill  and  hostage  represent,  each  sepa- 
rately and  in  soUdo,  the  ransomed  vessel ;  so  that  the  recap- 
ture of  the  privateer  with  one  or  the  other  on  board,  suffices 
to  deprive  her  of  all  claim  and  title  under  the  ransom  bill, 
and  transfers  her  rights  to  a  new  owner.  But,  if  the  priva- 
teer has  remitted  the  bill  to  her  owner,  and  at  the  same  time 
sent  the  hostage  on  shore,  the  owner  will  then  be  entitled  to 
payment  of  the  ransom  money,  although  the  privateer  should 
be  afterward  taken.  Emerigon  quotes  Olea  to  prove,  that 
the  ransom  bill  is  neither  the  vessel  ransomed  nor  the  ransom 
itself — that,  although  proof  of  the  obligation,  it  is  not  the 
obligation  itself.  With  respect  of  the  hostage,  he  cannot 
become  a  prisoner  of  war  to  his  own  countrymen.  He, 
therefore,  is  of  opinion  that  the  ransom  bill  captured  in  this 
case  is  valueless,  and  that  the  hostage  recovers  his  liberty. 
The  rights  of  the  enemy's  privateer  have  vanished  with  his 
defeat ;  and  that  the  French  privateer  has  no  claim  beyond 
the  actual  booty  he  has  made.  But  if  the  ransom  bill  was 
accompanied  by  a  bill  of  exchange  drawn  by  the  captain  of 
the  ransomed  vessel,  and  this  bill  has  been  negotiated  in 
good  faith  to  the  order  of  a  third  party /or  value  received,  it  is 
to  be  paid  by  the  owners  of  the  ransomed  vessel,  notwith- 
standing the  liberation  of  the  hostage  found  on  board  of  the 
captured  privateer.  [Emerigon,  Traite  des  Assurances,  ch.  12, 
sec.  23;  Valin,  Traite  des  Prises,  ch.  11,  sees.  2,  3;  Merlin^ 
Repertoire,  verb.  Prise  Maritime,  §  3,  art.  4;  Bello,  Derecho 
Internacional,  pt.  2,  cap.  5,  §  9;  Dalloz,  Repertoire,  verb.  Prises 
Maritimes,  sec.  8;  Be  Cussy,  Droit  Maritime,  liv.  3,  tit.  3, 
§§  29,  30.) 

§  25.  The  same  author  discusses  the  question  of  recapture 
of  a  vessel  by  her  own  crew.  He  says  that,  those  who  throw 
off  the  yoke  of  an  enemy,  simply  reenter  into  all  their  rights, 
and  recover  their  first  condition.  That,  it  being  the  duty  ot 
the  captain  and  crew  of  a  captured  vessel  to  retake  her, 
when  possible,  they  cannot  claim  her  by  the  right  of  reco- 
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very  when  so  retaken.  By  throwing  off  the  yoke  of  the 
captor,  they  have  merely  rendered  themselves  master  of  their 
own  vessel,  and  reentered  upon  their  former  rights,  hut  have 
acquired  no  new  rights  of  propert}^  in  the  recovered  vessel 
or  cargo.  But,  in  a  case  decided  in  the  British  court  of 
admiralty,  large  salvage  was  decreed  for  such  recapture. 
The  circumstances,  however,  were  somewhat  peculiar,  and 
perhaps  formed  an  exception  to  the  general  rule.  The  vessel 
was  American,  a  portion  of  the  crew  were  British  seamen, 
working  their  passage  home.  They  assisted  in  recapturing 
the  vessel  from  the  enemy,  and  were  allowed  salvage  on  the 
property  hrought  into  a  British  port,  it  heing  held  that, 
under  the  circumstances,  it  was  no  part  of  their  duty  as  sea- 
men to  attempt  the  recapture,  and  that  they  would  not  have 
been  guilty  of  desertion  if  they  had  declined  it.  The  act  of 
recapture  was,  therefore,  on  their  part,  a  voluntary  act.  {Eme- 
rigoUj  Trcdie  des  Assurances,  ch.  12,  sec.  25  ;  Vattel,  Droit  des 
Gens,  liv.  3,  chs.  13  and  14,  §§  213,  228 ;  Bello,  Derecho  Inter- 
national,  pt.  2,  cap.  5,  §8;  Valin,  Com.  sur.  VOrd.,  art.  S; 
Sirey,  Recueil,  etc.,  an.  12,  pt.  2,  p.  5 ;  Valin,  Traite  des  Prises, 
ch.  6,  §  1,  ISTo.  18 ;  Dalloz,  Repertoire,  verb.  Prises  Maritirnes, 
sec.  3 ;  Wildman,  International  Law,  vol.  2,  p.  293 ;  The  2wo 
Friends,  1  Kob.  Rep.,  p.  271;  De  Cussy,  Droit  Maritime,  liv.  1, 
tit.  3,  §  30.) 

§  26.  Captures  by  pirates  being  unlawful,  no  title  can  pro- 
perly rest  either  in  the  captors  or  their  vendees,  and,  in  case 
of  recapture,  the  original  owner  is,  on  principle,  entitled  to 
complete  restitution.  But  on  account  of  the  risk  incurred 
and  benefit  conferred,  courts  have  usually  allowed  a  pretty 
large  salvage  to  the  recaptors,  where  not  regulated  by  muni- 
cipal law.  Some  states  have  left  this  matter  of  salvage  for 
rescue  from  pirates  discretionary  with  the  courts,  while  others 
have  regulated  it  by  law  or  ordinance.  The  French  law  of 
2  Prairial  An.  xi.,  allows  to  the  recaptor,  a  salvage  of  one- 
third  the  value  of  the  ship  and  cargo.  The  Spanish  ordi- 
nance put  the  possession  by  a  pirate  upon  the  same  footing 
as  by  a  privateer,  the  title  to  property  being  changed  by 
twenty-four  hours  possession,  and,  consequently,  if  recaptured 
after  that  period,  no  restitution  could  be  claimed,  but  if 
before,  restitution  on  payment  of  a  salvage  of  one-third  the 
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value.  Such  was  also  the  former  usage  of  Holland  and 
Venice,  which  was  justified  on  the  ground  of  public  utility, 
as  an  inducement  to  attack  pirates.  The  salvage  for  recap- 
ture from  pirates  in  Great  Britain,  is  also  one-third  the  value 
of  the  captured  property.  With  respect  to  restitution  and 
salvage  in  case  of  the  recapture  from  pirates  of  the  property 
of  alien  friends,  the  rule  of  reciprocity  is  usually  followed. 
Hautefeuille  objects  to  the  allowance  of  salvage  in  such 
cases,  or  at  least  to  so  large  a  salvage  as  one-third  of  the 
value,  and  refers  with  approbation  to  the  treaty  of  1783, 
between  the  United  States  and  Sweden,  by  which  it  was 
agreed  that  property  retaken  from  pirates,  by  a  ship  of  war 
or  privateer,  should  be  restored  entire  to  the  true  proprietor. 
{Brown,  Civil  and  Admiralitij  Law,  vol.  2,  ch.  3,  p.  461;  Locce- 
nius,  de  Jur.  MariL,  lib.  2,  cap.  2,  No.  4 ;  Groiius,  de  Jur.  Bell 
ac  Pac,  lib.  3,  cap.  9,  §  17 ;  Wheaion,  JElem.  Int.  Law,  pt.  4, 
ch.  2,  §  12 ;  PhiUiniore,  On  Int.  Law,  vol.  3,  §§  411,  412 ;  The 
Calypso,  2  Hagg.  Eep.,  p.  213;  Valin,  Com.  sur  V  Ordonnance, 
liv.  3,  tit.  9,  §  10;  Pothier,  Traite  de  Propriete,  N^o.  101 ;  Hau- 
iefeuille,  Des  Nations  Nuetres,  tit.  13,  ch.  3 ;  Dalloz,  Repertoire, 
verb.  Prises  3Iaritimes,  sec.  3 ;  De  Cussy,  Droit  Maritime,  lib. 
1,  tit.  3,  §  30.) 

§  27.  The  rules  of  joint  capture,  given  in  a  preceding  chap- 
ter, are  equally  applicable  to  joint  recapture.  It  is  held  in 
England,  that  although  the  prize  act  only  mentions  recap- 
tures by  ships  and  boats,  it  does  not  intend  to  exclude  those 
made  by  the  assistance  of  land  forces.  Where  an  island  was 
taken  by  a  joint  naval  and  military  force,  the  ships  recap- 
tured were  held  liable  to  be  adjudged  under  this  act,  and  to 
be  condemned  to  the  captors,  or  to  be  restored  on  payment 
of  salvage,  as  the  case  might  be.  Moreover,  a  land  force 
may  be  entitled  to  sustain  a  claim  of  salvage  for  recapture  of 
vessels  in  a  maritime  port,  without  the  cooperation  of  a  naval 
force,  where  the  recapture  is  a  necessary  and  immediate 
result  of  a  military  operation  directed  to  the  capture  of  the 
place  within  whose  port  the  property  is  lying.  Thus,  where 
the  delivery  of  captured  English  vessels  resulted  from  the 
reoccupation  of  Oporto  by  the  allied  army  under  the  Duke 
of  Wellington,  which  was  effected  by  military  operations  and 
a  battle  fought  in  the  neighborhood  for  that  object,  the  army 
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was  held  to  be  entitled  to  salvage.  It  was  also  held  that  this 
claim  of  salvage  would  attach  upon  property  landed  and 
warehoused  by  the  enemy,  where  it  remained  to  be  reclaimed 
by  the  owners  on  the  recapture  of  the  place,  and  was  resumed 
and  returned  on  board  as  parts  of  the  cargoes  of  the  vessels 
so  recaptured.  ( Wildman,  Int.  Law,  vol.  2,  p.  287 ;  The  Cey- 
lon, 1  Dod.  Rep.,  pp.  116,  119 ;  The  Progress,  Edw.  Rep.,  p. 
210 ;  The  Wanstead,  Edw.  Rep.,  p.  268  ;  The  Spankler,  1  Dod. 
Rep.,  pp.  360,  361;  The  Dorothy  losier,  6  Rob.  Rep.,  p.  88.) 

§  28.  But  a  distinction  is  made  where  vessels  of  the  same 
country  are  recaptured  in  native  ports  by  a  native  army  alone, 
or  with  the  cooperation  of  allied  forces.  Thus,  in  the  case 
of  Oporto,  it  was  held  that  although  salvage  was  due  for  the 
recapture  of  English  vessels  in  that  port,  none  could  be 
allowed  for  the  Portuguese  vessels  recaptured  at  the  same 
time.  By  the  reoccupation  of  the  port  by  the  forces  of  the 
state,  the  rights  of  the  former  sovereign  were  restored,  and 
his  subjects  were  entitled  to  receive  their  property  back  as  it 
stood  before  the  irruption  of  the  enemy.  The  whole  would 
revert  instantly  to  the  former  owners,  on  the  well  established 
principle  of  postliminy.  "  The  history  of  the  world  has  pro- 
duced no  instance  in  which  a  claim  of  salvage  for  the  rescue 
of  a  capital  city,  by  the  native  army,  has  been  made  and 
allowed,  and,  therefore,  on  principle  and  practice,  the  claim 
is  not  sustainable.  That  is  the  state  of  the  transaction  in 
its  simplest  form.  But,  suppose  allies  be  cooperating  with 
the  native  army  in  the  recapture,  in  that  case  the  army  com- 
ing as  allies,  and  associated  with  the  native  army,  compose 
part  of  the  same  body;  they  are  pursuing  the  same  objects, 
and  stand  in  every  respect  on  the  same  footing ;  they  would 
have  the  same  rights  and  no  more,  and  the  proportion  of 
force  can  make  no  difference.  The  whole  together  must  be 
considered  as  one  army  in  every  respect,  where  native  pro- 
perty is  concerned ;  and  if  the  native  army  would  not  be 
entitled  to  salvage,  the  armies  of  the  allies  can  claim  none." 
(Heffter,  Droit  International,  §  187,  et  seq.;  Wildman,  Int.  Law, 
vol.  2,  p.  288 ;  The  Progress,  Edw.  Rep.,  p.  219.) 


Ch.  XXXVI, — Interpretation  of  Treaties,       893 


CHAPTER    XXXVI 


THE   OBSERVANCE   AND   INTERPRETATION  OF   TREATIES. 


CONTENTS. 

§  1.  Violation  of  the  faith  of  treaties,  how  punished  —  §  2.  Use  of  an  oath  or 
asseveration — ^3.  Conditions  to  make  a  treaty  binding  —  g  4.  Attempts 
of  the  Popes  to  annul  the  obligation  of  treaties  —  |  5.  Guarrantees  and 
securities  —  |  6.  Duration  of  guarrantees  and  withdrawal  of  pledges  —  |  7. 
Dissolution  and  termination  of  treaties  —  |  8.  Effect  of  loss  of  sovereignty 

—  §  9.  Debts  previously  contracted  —  g  10.  Remarks  of  Kent  and  Wheaton 
on  the  interpretation  of  treaties —  g  11.  Rules  of  Grotius  —  ^12.  Of  Vatt«l 

—  ^13.  Collision  of  stipulations —  §  14.  Rules  of  Rutherforth  — g  15.  Of 
Paley  —  §  16.  Minute  rules  of  other  writers  — §  17.  Objections  to  arbitrary 
formulae —  ^  18.  Importance  of  well-established  principles. 

§  1.  "As  all  nations,"  says  Vattel,  "are  interested  in  main- 
taining the  faith  of  treaties,  and  causing  it  to  be  everywhere 
regarded  as  sacred  and  inviolable,  so  likewise  they  are  justi- 
fiable in  forming  a  confederacy  for  the  purpose  of  repressing 
him  who  disregards  it."  *  *  *  "  Such  a  sovereign  deserves 
to  be  treated  as  an  enemy  of  the  human  race."  The  fore- 
going remarks  of  Vattel,  with  respect  to  nations  combining 
together  for  the  punishment  of  a  state  which  violated  its 
treaty  stipulations,  are  not  sustained  by  later  authorities. 
A  plain  and  indisputable  violation  of  a  treatv  is,  undoubt- 
edly, a  violation  of  the  law  of  nations.  While  a  treaty 
imposes  on  the  one  hand  a  perfect  obligation,  it  produces 
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on  the  other  a  perfect  right.  To  violate  a  treaty  is,  therefore, 
to  violate  a  perfect  right  of  him  with  whom  it  was  contracted. 
Moreover,  such  violations  are  injurious  to  other  states  who 
are  not  parties  to  the  treaty,  for,  in  the  words  of  Yattel,  "we 
can  no  longer  depend  on  the  conventions  to  be  made,  if  those 
that  are  made  are  not  maintained."  ^Nevertheless,  they  can- 
not be  classed  with  piracy,  or  violence  to  the  person  of  an 
ambassador.  One  who  openly  violates  the  obligations  of  a 
treaty,  will  incur  the  disgrace  of  infamy  and  the  reproach  of 
mankind,  but,  so  far  as  penal  consequences  are  concerned,  it 
is  onl}^  the  injured  party  who  is  justified  in  resorting  to  open 
and  solemn  war  for  the  purpose  of  inflicting  punishment. 
( Vaitel,  Droit  des  Gens,  liv.  2,  ch.  15,  §§  221,  222 ;  Wheaion, 
Elem.  Int.  Law,  pt.  4,  ch.  4,  §  8 ;  Fhillimore,  On  Int.  Law, 
vol.  2,  §  44  ;  Kent,  Com.  on  Am.  Laiv,  vol.  1,  p.  181 ;  Biquelme, 
Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  15;  Heffter,  Droit  Inter- 
national, §  104.) 

§  2.  The  use  of  an  oath,  in  treaties,  does  not  constitute  a  new 
obligation,  nor  does  it  strengthen  the  obligation  already  con- 
tracted. The  most  that  could  ever  be  said  of  it  was,  that  it 
gave  some  additional  solemnity  to  the  act,  and  imposed  a 
jpersonal  obligation  upon  the  sovereign  who  took  the  oath,  or 
gave  commission  to  another  to  swear  for  him.  It  could  nei- 
ther give  validity  to  an  invalid  treaty,  nor  a  preeminence  to 
one  treaty  above  another.  The  custom,  once  generally  re- 
ceived, of  swearing  to  treaties,  has  now  entirely  passed  away. 
**Even  children,"  says  Vattel,  "know  that  an  oath  does  not 
constitute  the  obligation  to  keep  a  promise  or  treaty ;  it  only 
gives  additional  strength  to  that  obligation,  by  calling  God 
to  bear  witness.  A  man  of  sense,  or  a  man  of  honor,  does 
not  think  himself  less  bound  by  his  word  alone,  by  his  faith 
once  pledged,  than  if  he  had  added  the  sanction  of  an  oath." 
The  most  modern  example  of  the  use  of  the  oath,  was  in  the 
alliance  between  France  and  Switzerland,  in  1777.  Asseve- 
rations are  sometimes  used  in  engagements  or  treaties  between 
sovereigns ;  such  as,  we  promise  in  the  m.ost  sacred  manner;  ivith 
good  faith;  solemnly;  irrevocably;  and  pledge  our  royal  words,  etc. 
These  are  now  regarded  as  mere  forms  of  expression,  show- 
ing that  the  parties  entered  into  the  engagement  with  reflec- 
tion, deliberation,  and  a  full  knowledge  of  what  they  were 
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doing.  The  words  added  nothing  to  the  obligation  of  the 
treaty.  But  the  formal  and  deliberate  manner  in  which  trea- 
ties are  now  made  and  ratified,  render  such  forms  of  expres- 
sion entirely  superfluous.  Even  a  tacit  engagement  is  as 
much  binding,  as  one  made  in  express  terms.  Thus,  every- 
thing which  is  necessarily  understood  in  a  treaty,  and  with- 
out which  its  stipulations  cannot  be  carried  out,  is  equally 
obligatory  with  the  stipulations  themselves.  ( Vatiel,  Droit 
des  Gens,  liv.  2,  ch.  15,  §§  225,  229;  Philliraore,  On  Int.  Law, 
vol.  2,  §  54 ;  Wenck,  Jus.  Gentium,  pp.  305,  306 ;  Riquelme, 
Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  15 ;  Heffter,  Droit  Inter- 
national, §  96.) 

§  3.  Martens  says,  that  in  order  to  make  a  treaty  obliga- 
tory, the  following  five  things  are  necessarily  supposed  :  1st, 
That  the  parties  have  power  to  contract.  In  other  words, 
that  the  person  or  authority  making  the  treaty,  or  ratifying 
it,  had  full  power  for  that  purpose.  2d,  That  they  have  con- 
sented. The  form  of  such  consent  is  entirely  unimportant, 
provided  it  is  fully  and  clearly  declared.  3d,  That  they  have 
consented  freely.  The  consent  must  have  been  a  voluntary 
act  of  the  contracting  party.  The  plea  of  fear,  however, 
cannot  be  opposed  to  the  validity  of  treaties  between  nation 
and  nation,  except,  at  most,  in  cases  where  the  injustice 
of  the  violence  employed  is  so  manifest  as  not  to  leave  the 
least  doubt.  4th,  That  the  consent  is  mutual.  5th,  That 
the  execution  is  possible.  The  last  two  requisites  are  too 
plain  to  require  explanation  or  comment.  {Martens,  Precis 
du  Droit  des  Gens,  §  48 ;  Vattel,  Droit  des  Gens,  liv.  2,  ch.  12, 
§§  157,  et  seq. ;  Phillimore,  On  Int.  Law,  vol.  2,  ^45;  Ri- 
quelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  15 ;  Peal,  Science  du 
Gouvernement,  tome  5,  ch.  3,  sec.  7.) 

§  4.  The  popes  at  one  time  claimed  the  authority  to 
absolve  sovereigns  from  their  engagements  and  to  annul  the 
obligations  of  treaties,  under  whatsoever  solemnities  they 
miffht  be  contracted.  Vattel  mentions  a  number  of  instances 
where,  he  says,  they  have  undertaken  to  break  the  treaties 
of  sovereigns,  "to  unloose  a  contracting  power  from  his 
engagements,  and  to  absolve  him  from  the  oaths  by  which 
he  had  confirmed  them."     *     *     *     u  ^]^q  Joes   not  see 
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that  these  daring  acts  of  the  popes,  which  were  formerly  very 
frequent,  were  violations  of  the  law  of  nations,  and  directly 
tended  to  destroy  all  the  bands  that  could  unite  mankind, 
and  to  sap  the  foundations  of  their  tranquility,  and  to  render 
the  pope  sole  arbiter  of  their  affairs."  [Philliynore,  On  Int. 
Law,  vol.  2,  §  54 ;  Vatiel,  Droit  des  Gens.,  liv.  2,  ch.  15,  §  223; 
Salignac,  Hist,  of  Poland,  vol.  4,  p.  112;  De  Thou,  Hist,  de  sui 
Temporis,  lib.  17 ;  Bougeau,  Hist,  de  T.  de  Wesiphalie,  vol.  6,  p. 
413 ;  Choisy,  Hist,  de  Chas.  V.,  p.  282 ;  Heffter,  Droit  Interna- 
tional, §  94.) 

§5.  "  Unhappy  experience,"  says  Vattel,  "  having  shown 
that  the  faith  of  treaties,  sacred  and  inviolable  as  it  ought  to 
be,  does  not  always  afford  a  sufficient  assurance  that  they 
shall   be  punctually  observed, —  mankind  have  sought    for 
securities    against    perfidy, —  for   methods,    whose    efiicacy 
should  not   depend   on  the  good  faith  of  the   contracting 
parties.     A  guarantee  is  one  of  those  means.     When  those, 
who  make  a  treaty  of  peace,  or  any  other  treaty,  are  not 
perfectly  easy  with   respect  to  its  observance,  they  require 
the    guarantee   of   some   powerful    sovereign.      The   party 
who  guarantees   promises   to    maintain    the    conditions    of 
the  treaty  and  to  cause  it  to  be  observed."     The  guarantee 
may  be  to  all  the  contracting  parties  equally,  or  only  to  one 
of  them.     It  is  an  agreement  to  cause  the  fulfillment  of  the 
conditions  of  the  treaty,  but  it  in  no  way  affects  the  condi- 
tions themselves ;  the  party  guaranteeing,  therefore,  has  no 
right  to  interfere  between  the  contracting  parties,  and  decide 
upon  the  interpretation  which  should  be  given  to  its  stipu- 
lations.    But  if  called  upon  by  one   of   these   parties   for 
assistance  to  enforce  the  treaty  against  the  other,  he  must 
judge  for  himself  whether  such  assistance  is  justly  due  as 
against  the   party  complained   of.     We  have  pointed  out, 
in  another  chapter,  the  distinction  between  guarantee  and 
surety,  where  the  engagements  relate  to  things  to  be  done 
by  the  party  for  whom  the  obligation  is  contracted.     Some- 
times one  of  the  contracting  parties  puts  some  of  its  pro- 
perty or  possessions  into  the  hands  of  another,  for  the  secu- 
rity of  its  promises,  debts,  or  engagements.     Movable  things 
thus  remitted  are  called  pledges,  towns  and  provinces  are 
given  in  pawn  or  mortgaged,  and  if  the  revenues  are  ceded  as 
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an  equivalent  for  the  interest  of  the  debt,  it  is  the  fact  called 
antichresis.  But  these  securities  have  no  effect  upon  the  obli- 
gations of  the  treaty.  The  party  giving  the  security  is  no 
more  excusable  for  refusing  or  neglecting  to  perform  his 
engagements  than  if  no  securities  whatever  had  been  given. 
( Vaitel,  Droit  cies  Gens,  liv.  2,  ch.  16,  §§  235,  241 ;  Fhillimore, 
On  Int.  Law,  vol.  2,  §§  bb,  et  seq. ;  Gunther,  JEurop.  Volker- 
recht,  b.  2,  p.  154  ;  Riquelme,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap. 
15 ;  Kluher,  Droit  des  Gens  Mod.,  §  156 ;  Hejf'ter,  Droit  Inter- 
tional,  §§  96,  97 ;  Real,  Science  du  Goiivernement,  tome  5,  ch.  3, 
sec.  8 ;  Ileineccius,  Elem.  Juris.,  p.  209.) 

§  6.  Questions  have  sometimes  arisen  with  respect  to  the 
duration  of  the  guarantee,  and  the  withdrawal  or  release  of 
the  security.  The  guarantee  naturally  subsists  until  the 
stipulations  guaranteed  are  performed,  unless  a  certain  time 
has  been  agreed  upon  for  its  termination.  A  general  and 
indefinite  treaty  of  guarantee  may  be  changed  or  modified 
the  same  as  any  other  treaty.  As  soon  as  the  debt  is  paid, 
or  the  particular  engagement  is  accomplished  for  which  the 
security  was  given,  the  security  ends,  and  the  pledge  should 
be  returned,  or  the  towns  or  provinces,  held  in  pawn  or  under 
mortgage,  should  be  restored  in  the  same  condition  in  which 
they  were  received,  so  far  as  depends  upon  the  holder.  But 
this  is  not  always  done  by  those  who  thus  hold  the  possession ; 
*'the  temptation,"  says  Vattel,  ''is  delicious;  they  have 
recourse  to  a  thousand  quibbles,~a  thousand  pretenses,  to 
retain  an  important  place,  or  a  country  under  their  obedience. 
The  subject  is  too  odious  for  us  to  allege  examples;  they 
are  well  enough  known,  and  sufiiciently  numerous,  to  con- 
vince every  sensible  nation  that  it  is  very  imprudent  to  make 
over  such  securities.  But  if  the  debt  be  not  paid  at  the 
appointed  time,  or  if  the  treaty  be  not  fulfilled,  what  has 
been  given  in  security  may  be  retained  and  appropriated,  or 
the  mortgage  seized,  at  least  until  the  debt  be  discharged,  or 
a  just  compensation  made.  The  house  of  Savoy  had  mort- 
gaged the  country  of  Yaud  to  the  cantons  of  Berne  and  Fri- 
bourg;  and  these  two  cantons,  finding  that  no  payments  were 
made,  had  recourse  to  arms,  and  took  possession  of  the  coun- 
try. The  duke  of  Savoy,  instead  of  immediately  satisfying 
their  just  demands,  opposed  force  to  force,  and  gave  them  still 
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further  grounds  of  complaint;  wherefore,  the  cantons,  finally 
successful  in  the  contest,  have  since  retained  possession  of 
that  fine  country,  as  well  for  the  payment  of  the  debt  as  to 
defray  the  expenses  of  the  war,  and  to  obtain  a  just  indemni- 
fication." ( Vaitel,  Droit  des  Gens,  liv.  2,  ch.  16,  §§  243,  244; 
Guniher,  Mirop.  Volkerrechi,  b.  2,  p.  154 ;  Kluber,  Droit  des 
Gens  31od.,  §  156;  Garden,  De  Diplomaiie,  liv.  4,  sec.  1,  §  1; 
Biquelrae,  Derecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  15;  Heffter, 
Droit  International,  §§  96,  97 ;  Heal,  Science  da  Gouvernemeni, 
tome  5,  ch.  3,  sec.  8.) 

§  7.  Treaties  may  be  dissolved,  or  their  stipulations  may 
terminate  in  various  ways.  Some  expire  by  their  own  limi- 
tation, while  others  are  terminated  by  war  between  the  con- 
tracting parties;  some  are  permanent  in  their  nature,  and 
although  their  operation  may  be  suspended  during  war,  they 
revive  on  the  return  of  peace,  unless  expressly  abrogated  or 
altered  by  a  new  compact;  while  others  again  have  reference 
to  both  peace  and  war,  or  exclusively  to  a  state  of  war,  and 
consequently  continue  in  force,  notwithstanding  an  entire 
interruption  of  pacific  relations  between  the  contracting 
parties.  Thus,  treaties  made  for  a  fixed  period  of  time,  or 
for  a  specified  object,  expire  on  the  termination  of  the  time 
designated,  or  the  accomplishment  of  the  object  specified- 
Treaties  of  alliance,  of  succor  and  subsidy,  of  commerce 
and  navigation — in  fine,  all  stipulations  having  reference 
exclusively  to  pacific  relations,  cannot  be  construed  to  sub- 
sist after  such  relations  have  become  hostile.  l!^or  is  a  posi- 
tive declaration  of  war  necessary  to  produce  this  result.  In 
our  difficulties  with  France,  in  1798-9,  no  public  war  was 
declared,  but  the  two  states  were  regarded  as  in  hostile  rela- 
tion to  each  other,  and  subsisting  treaties  were  held  to  be 
dissolved.  Stipulations,  which  relate  to  boundaries,  to  the 
tenure  of  property,  to  public  debts,  etc.,  and  which  are  per- 
manent in  their  nature,  are  suspended  by  war,  but  revive  as 
soon  as  hostilities  cease.  The  treaties  of  1783  and  1794, 
between  the  United  States  and  Great  Britain,  respecting 
confiscations  and  alienage,  were  of  a  permanent  character, 
and  the  supreme  court  held  that  they  were  not  abrogated  by 
the  war  of  1812,  although  tlieir  enforcement  was,  for  the 
time  being,  suspended.    Stipulations  relating  to  prizes,  priso- 
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ners  of  war,  blockades,  contraband,  etc.,  are  unaffected  by  a 
declaration  of  war  between  the  contracting  parties,  and  can 
only  be  annulled  by  new  treaties,  or  in  the  manner  provided 
in  the  instruiiients  themselves.  ( Vaitel,  Droit  des  Gens.,  liv. 
2,  ch.  12,  §§  183-197 ;  Wheaion,  Mem.  Int.  Laiv,  pt.  3,  cb.  2, 
§§  9,  10 ;  Kent,  Com.  on  Am.  Law,  vol.  1,  p.  177 ;  Biquelme, 
JDtrecho  Puh.  Int.,  lib.  1,  tit.  1,  cap.  15  ;  Heffter,  Droit  Inier- 
naiionat,  §§  98,  99  ;  Wildman,  Int.  Law,  vol.  1,  p.  176;  Mar- 
tens, Freds,  du  Droit  des  Gens.,  §  58  ;  Garden,  De  Dvplomatie, 
liv.  4,  sec.  1,  §  1 ;  Benton,  Thirty  ^ears,  etc.,  vol.  1,  p.  487  ; 
Bas  V.  Tingy,  4  Dallas  Rep.,  p.  37;  Wehstefs  Works,  vol.  4, 
p.  162.) 

§  8.  But  the  obligations  of  treaties,  even  where  some  of 
their  stipulations  are,  in  their  terms,  perpetual,  expire  in 
case  either  of  the  contracting  parties  loses  its  existence  as  an 
independent  state,  or  in  case  its  internal  constitution  is  so 
changed  as  to  render  the  treaty  inapplicable  to  the  new  con- 
dition of  things.  With  respect  to  alliances,  Yattel  remarks, 
that  ''  when  a  people  are  forced  to  receive  laws,  they  may 
legally  renounce  their  preceding  treaties,  if  he,  with  whom 
they  are  constrained  to  enter  into  an  alliance,  requires  it 
from  them.  As  they  then  lose  a  part  of  their  sovereignty, 
their  ancient  treaties  fall  with  the  powers  that  had  concluded 
them.  This  is  a  necessity  that  cannot  be  imputed  to  them, 
and  since  they  had  a  right  to  submit  themseh^es  absolutely, 
and  to  renounce  all  sovereignty,  if  it  became  necessary  for 
their  preservation ;  by  a  much  stronger  reason  they  have  a 
right,  under  the  same  necessity,  to  abandon  their  allies. 
But  a  generous  people  will  try  every  resource  before  they  will 
submit  to  so  severe  and  humiliating  a  law."  '  (  Vaitel,  Droit  des 
Gens,  liv.  2,  ch.  12,  §  176 ;  Wheaion,  Elem.  Int.  Law,  pt.  3, 
ch.  2,  §  10 ;  Wildman,  Int.  Law,  vol.  1,  ch.  4.) 

§  9.  A  distinction  must  be  made  between  obligations  and 
debts  already  incurred,  and  those  which  would  be  incurred 
if  the  treaty  had  not  been  terminated  before  its  time  by  such 
a  change  in  the  circumstances  of  one  of  the  contracting  par- 
ties as  to  render  it  inapplicable.  A  change  of  condition,  as 
the  partial  loss  of  its  sovereignty  and  independence, —  will 
not,  in  general,  release  such  a  state  from  obligations  already 
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incurred,  although  it  maj  prevent  any  new  ones  from  occur- 
ring out  of  the  same  instrument,  the  stipulations  of  which 
are  no  longer  applicable  or  obligatory.  {Wheaton,  Eleyn. 
Int.  Law,  pt.  3,  ch.  2,  §  10 ;  Phillimore,  On  Int.  Law,  vol.  1, 
§  137;  Suarez,  de  Legibus,  etc.,  p.  109 ;  Bello,  Derecho  Interna- 
tional, pt.  1,  cap.  9,  §  3;  Heffter,  Droit  International,  §§  98,  99 ; 
Kluber,  Droit  des  Gens,  Mod.,  §  165,  note  a.) 

§10.  ^'Treaties  of  every  kind,"  says  Kent,  "are  to 
receive  a  fair  and  liberal  interpretation,  according  to  the  inten- 
tion of  the  contracting  parties,  and  to  be  kept  with  the  most 
scrupulous  good  faith.  Their  meaning  is  to  be  ascertained 
by  the  same  rules  of  construction  and  course  of  reasoning 
which  we  apply  to  the  interpretation  of  private  contracts." 
The  same  general  rule  is  laid  down  by  Wheaton,  but  he  adds : 
"  Such  is  the  inevitable  imperfection  and  ambiguity  of  all 
human  language,  that  the  mere  words  alone  of  any  writing, 
literally  expounded,  will  go  a  very  little  way  toward  explain- 
ing the  meaning.  Certain  technical  rules  of  interpretation 
have,  therefore,  been  adopted  by  writers  on  ethics  and  public 
law,  to  explain  the  meaning  of  international  compacts,  in 
cases  of  doubt."  These  rules  are  most  fully  expounded  by 
Grotius,  Vattel,  Rutherforth  and  Paley.  We  will  give  a 
brief  outline  of  the  principles  of  interpretation,  as  laid 
down  by  these  authors.  (Kent,  Com.  on  Am.  Law,  vol.  1, 
p.  174;  Wheaton,  Elem.  Int.  Law,  pt.  3,  ch.  2,  §  17;  Philli- 
more.  On  Int.  Law,  vol.  2,  §§  64,  et  seq.) 

§  11.  Grotius  has  devoted  an  entire  chapter  to  the  inter- 
pretation of  difficult  and  ambiguous  terms.  He  sets  out  with 
the  saying  of  Cicero,  that,  "  When  you  promise,  we  must 
consider  rather  what  you  mean,  than  what  you  say."  But 
as  inward  motives  are  not  in  themselves  discernible,  we  can 
determine  what  they  were  only  from  the  words  used,  and  con- 
jectures  drawn  from  other  parts  of  the  treaty,  and  from  the 
peculiar  circumstances  of  the  particular  case.  These,  he 
says,  must  sometimes  be  considered  together,  and  some- 
times separately.  Words  are  not  to  be  strictly  construed 
according  to  their  etymology,  but  according  to  their  com- 
mon use,  as,  "Use  is  the  judge,  the  law,  and  rule  of 
speech."     Technical  words,  or  terms  of  art,  are  to  be  con- 
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strued  according  to  their  meaning  in  such  art.  Conjec- 
tures are  to  be  drawn  from  the  subject  matter,  the  effect  of 
the  terms  used,  and  the  circumstances  under  which  the 
engagement  was  entered  into.  He  divides  things  promised 
into  three  classes,  favorable,  odious,  and  mixed.  Favorable 
promises  are  those  which  carry  in  them  an  equality  and  a 
common  advantage ;  odious  promises  are  those  where  the 
charge  and  burthen  is  all  on  one  side ;  and  mixed  promises 
are  those  which  partake  of  both  characters,  but  in  which  the 
favorable  predominates.  In  the  first,  he  says,  the  words  must 
be  taken  in  their  full  propriety,  as  they  are  generally  under- 
stood, and  if  ambiguous,  they  must  be  allowed  their  largest 
sense.  In  the  second,  the  words  are  to  be  taken  in  a  stricter 
sense,  whether  they  have  reference  to  subject  matter,  time, 
or  circumstances.  In  the  third  kind  of  promises,  the  words 
are  to  be  taken  according  to  the  character  of  the  particular 
stipulation  in  which  they  occur,  or  of  the  particular  matter 
or  circumstance  to  which  they  refer.  These  distinctions  are 
particularly  commented  on  by  Vattel.  {Grotius,  de  Jur.  Bel. 
ac  Pac.y  lib.  2,  cap.  16 ;  Smith,  Com.  on  Stat,  and  Com.  Law, 
ch.  12.) 

§  12.  Yattel  lays  down  several  maxims  for  the  interpretation 
of  treaties,  which  may  be  briefly  stated  as  follows  :  1st,  It  is 
not  allowable  to  interpret  what  has  no  need  of  interpretation, 
for  when  a  treaty  is  conceived  in  clear  and  precise  terms, 
and  the  sense  is  manifest,  and  leads  to  no  absurdity,  there 
can  be  no  reason  for  refusing  the  sense  w^hich  is  naturally 
presented  and  manifest.  To  go  elsewhere  in  reach  of  con- 
jectures, is  to  endeavor  to  elude  it.  2d,  If  he  who  could,  and 
ought  to  have  explained  himself  clearly,  has  not  done  so,  he 
cannot  be  allowed  to  introduce  subsequent  restrictions  for 
his  own  benefit.  Pactionem  obscuram  lis  nocere,  in  quorum 
fuit  potestate  legem  assertius  conscribere.  3d,  J^either  of  the 
contracting  powers  is  allowed  to  interpret  the  treaty  at  his 
own  pleasure.  4th,  As  the  party  which  made  the  promise 
ought  to  have  known  his  intention,  what  he  has  sufficiently 
declared  must  be  taken  for  true  against  him.  5th,  The 
interpretation  should  be  made  according  to  the  rules  estab- 
lished for  determining  the  sense  in  which  the  parties  natur- 
ally understood  it  when  the  treaty  was  entered  into.     He 
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next  proceeds  to  lay  down  the  following  particular  rules  on 
which  the  interpretation  ought  to  be  formed,  in  order  to  be 
just  and  right.  1st,  We  must  seek  to  discover  the  thoughts 
of  the  parties  who  drew  up  the  treat}^,  and  interpret  it  accord- 
ingly. Thus,  we  must  give  to  a  disposition  the  full  extent 
properly  implied  in  the  terms,  if  such  appears  to  have  been 
the  intention  of  the  parties ;  but  its  signification  should  be 
restrained,  if  it  is  probable  that  the  parties  at  the  time  so 
understood  it.  2d,  No  mental  reservations  can  be  admitted. 
3d,  Common  expressions  and  terms  are  to  be  taken  accord- 
ing to  common  custom.  4th.  Technical  terms,  or  terms 
proper  to  the  arts  and  sciences,  are  generally  to  be  interpreted 
according  to  the  definition  given  to  them  by  persons  versed 
in  such  art  or  science.  5th,  "We  should  give  to  equivocal 
expressions  the  sense  most  suitable  to  the  subject  or  matter 
to  which  they  relate.  6th,  The  same  term  is  not  necessarily 
to  be  taken  in  the  same  sense  wherever  it  appears  in  the 
same  instrument.  7th,  Every  interpretation  that  leads  to 
an  absurdity  should  be  rejected.  8th,  An  interpretation 
that  would  render  a  treaty  null  and  without  effect  should  be 
rejected.  9th,  Vague  and  obscure  expressions  should  be 
interpreted  in  such  a  manner  as  to  agree  with  the  terms 
which  are  clear  and  without  ambiguity.  10th,  The  whole 
treaty  must  be  considered  together,  and  an  interpretation 
given  to  each  particular  expression  so  as  to  agree  with  the 
tenor  of  the  whole  instrument.  11th,  The  words  of  a  party 
should  be  construed  in  accordance  with  the  general  reasons 
and  motives  of  the  agreement.  12th,  The  interpretation 
may  be  restrictive  or  extensive  according  to  reasons  and 
probable  intention  of  the  contracting  parties.  The  fore- 
going is  a  brief  statement  of  the  rules  laid  down  and  dis- 
cussed at  great  length  by  Yattel.  ( Vattel,  Droit  des  Gens, 
liv.  2,  ch.  17,  §§  263-298;  Smith,  Com,,  on  Stat,  and  Con,  Law, 
ch.  12;  Story,  Com.  on  the  Costitution,  vol.  1,  ch.  5;  Riquelme, 
Lerecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  15;  Bello,  Derecho  Inter- 
nacional,  pt.  2,  cap.  10,  §  3.) 

§  13.  Where  treaties  or  treaty  stipulations  are  in  collision 
or  opposition,  that  is,  where  two  promises  are  not  contradic- 
tory in  themselves,  but  are  of  such  a  nature  as  to  render  it 
impossible  to  fulfil  both  at  the  same  time,  Yattel  lays  down 
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the  following  rules  for  determining  which  shall  have  the 
preference.  1st,  If  what  is  permitted  is  incompatible  with 
what  is  prescribed,  the  latter  is  to  be  preferred.  2d,  What 
is  permitted  must  yield  to  what  is  forbidden.  3d,  "What  is 
ordained  must  yield  to  what  is  forbidden.  4th,  Other  things 
being  equal,  that  of  the  most  recent  date  is  to  be  preferred. 
5th,  A  special  promise  is  to  be  preferred  to  a  general  one. 
6th,  What,  from  its  nature,  cannot  be  delayed  is  to  be  pre- 
ferred to  what  may  be  done  at  another  time.  7th,  When 
two  promises  or  duties  are  incompatible,  that  of  the  highest 
honesty  and  utility  is  to  have  the  preference.  8th,  If  we 
cannot  perform  at  the  same  time  two  promises  to  the  same 
person,  he  may  select  which  he  prefers.  9th,  The  stronger 
obligation  has  the  preference  over  the  weaker;  and  10th, 
What  is  promised  under  the  higher  penalty,  has  the  prefer- 
ence over  one  with  the  lesser  penalty,  or  with  no  penalty  at 
all.  ( Vattel,  Droit  des  Gens,  liv.  2,  ch.  17,  §§  311-322 ;  Puffen- 
dorf,  de  Jure  Gent.,  lib.  5,  cap.  12,  §  23 ;  Phillimore,  On  Int. 
Laic,  vol.  2,  §§  96,  et  seq. ;  Grotius,  de  Jur.  Bel.  ac  Fac,  lib. 
2,  cap.  16,  §  29 ;  Eiiiherforih,  Institutes,  b.  2,  ch.  7 ;  The  Rin- 
ger ode  Jacob,  1  Rob.  Eop.,  pp.  89,  90 ;  Richardson  v.  Anderson, 
1  Camp.  Eep.,  p.  Q^,  note ;  Wildman,  Int.  Law,  vol.  1,  p.  185, 
note ;  Riquelme,  Berecho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  15 ;  Bello, 
Berecho  Internacional,  pt.  2,  cap.  10,  §  5.) 

§14.  Rutherforth  has  discussed  this  subject  with  his  usual 
perspicuity  and  ability,  but  in  a  manner  somewhat  difi'use. 
We  will  attempt  but  a  brief  outline  of  his  remarks,  referring 
the  reader  to  his  chapter  on  interpretation,  the  perusal  of 
which  will  aftbrd  both  pleasure  and  profit.  A  promise,  he 
says,  gives  us  a  right  to  whatever  the  promiser  designed  or 
intended  to  make  ours.  But  his  design  or  intention,  if  it  be 
considered  merely  as  an  act  of  his  mind,  cannot  be  known  to 
any  one  besides  himself  When,  therefore,  we  speak  of  his 
design  or  intention  as  the  measure  of  our  claim,  we  must 
necessarily  be  understood  to  mean  the  design  or  intention 
which  he  has  made  known  or  expressed  by  some  outward 
work ;  because  a  design  or  intention,  which  does  not  appear, 
can  have  no  more  effect,  or  can  no  more  produce  a  claim, 
than  a  design  or  intention  which  does  not  exist.  Hence,  the 
way  to  ascertain  our  claims,  as  they  arise  from  promises  or 
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contracts,  is  to  collect  the  meaning  and  intention  of  the 
promiser  or  contractor,  from  some  outward  signs  or  marks. 
The  collecting  of  a  man's  intention  from  such  signs  or  marks 
is  called  interpretation.  (Rutherforth^  Institutes^  b.  2,  ch.  7,  §  1 ; 
Smith,  Com.,  on  Stat,  and  Con.  Law,  ch.  12.) 

§  15.  The  remarks  of  Dr.  Paley,  in  his  work  on  Moral  and 
Political  Philosophy,  are  well  worthy  of  attention,  being  as 
applicable  to  questions  of  international  law  as  to  questions 
in  ethics.  He  says  :  "  Where  the  terms  of  promise  admit  of 
more  senses  than  one,  the  promise  is  to  be  performed  in  that 
sense  in  which  the  promiser  apprehended  at  the  time 
that  the  promisee  received  it."  "It  is  not  the  sense  in 
which  the  promiser  actually  intended  it,  that  always  gov- 
erns the  interpretation  of  an  equivocal  promise,  because, 
at  that  rate,  you  might  excite  expectations  which  you  never 
meant,  nor  would  be  obliged  to  satisfy.  Much  less  is  it  the 
sense  in  which  the  promisee  actually  received  the  promise ; 
for,  according  to  that  rule,  you  might  be  drawn  into  engage- 
ments which  you  never  designed  to  undertake.  It  must, 
therefore,  be  the  sense,  (for  there  is  no  other  remaining,)  in 
which  the  promiser  believed  that  the  promisee  accepted  the 
promise.  This  will  not  differ  from  the  actual  intention  of 
the  promiser,  where  the  promise  is  given  without  collusion 
or  reserve ;  but  we  put  the  rule  in  the  above  form  to  exclude 
evasion  in  cases  in  which  the  popular  meaning  of  a  phrase, 
and  the  strict  grammatical  signification  of  the  words  differ; 
or,  in  general,  wherever  the  promiser  attempts  to  make  his 
escape  through  some  ambiguity  in  the  expressions  which  he 
used.  Zemures  promised  the  garrison  of  Sebastia,  that  if 
they  would  surrender,  no  blood  should  be  shed.  The  garri- 
son surrendered, —  and  Zemures  buried  them  all  alive.  [N'ow 
Zemures  fulfilled  the  promise  in  one  sense,  and  in  the  sense, 
too,  in  which  he  intended  at  the  time ;  but  not  in  the  sense 
in  which  the  gariison  of  Sebastia  actually  received  it,  nor  in 
the  sense  in  which  Zemures  himself  knew  that  the  garrison 
received  it;  which  last  sense,  according  to  our  rule,  was  the 
sense  in  which  he  was,  in  conscience,  bound  to  have  per- 
formed it."  {Paley,  Moral  and  Pol.  Philosophi/,  b.  3,  pt.  1, 
ch.  5 ;   Chitty,  On  Contracts,  p.  73.) 
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§  16.  Many  efforts  have  been  made  by  other  writers  to  lay 
down  precise  and  positive  rules,  and  to  frame  formulae  for 
the  various  modes  of  interpretation.  In  order  to  facilitate 
this,  a  nomenclature  of  classes,  modes  and  species  of  con- 
struction has  been  attempted,  and  numerous  cases,  actual  or 
possible,  have  been  resorted  to  for  the  purpose  of  elucidating 
these  definitions,  and  of  exhibiting  the  application  of  these 
rules.  Thus,  Leiber  distinguishes  between  interpretation 
and  construction,  dividing  the  former  into  close,  extensive, 
extravagant,  limited  or  free,  predestinated,  and  authentic; 
and  the  latter  into  close,  comprehensive,  transcendant,  and 
extravagant.  The  classiiications,  rules,  and  arbitrary  formu- 
lae which  he  has  given  under  these  heads,  are  more  calcula- 
ted to  astonish  and  puzzle  the  reader,  as  a  metaphysical  curi- 
osity, than  to  afford  any  real  assistance  in  the  interpretation 
or  construction  of  treaties  or  laws.  The  same  remark  is 
applicable,  in  a  qualified  sense,  to  the  numerous  rules  of  the 
learned  Domat.  Others,  again,  as  Mackelday  and  Philli- 
limore,  have  adopted  a  more  simple  classification,  and  fewer 
and  more  general  rules;  but  their  distinctions,  although 
exceedingly  ingenious,  are  of  very  little  practical  utility. 
[Leiber,  Legal  and  Pol.  HermeneiUics,  pp.  120,  144,  167-172  ; 
Domat,  Loix  Civiles,  liv.  prel.  tit.  1,  see.  2 ;  Story,  On  the 
Constitution,  vol.  1,  ch.  5 ;  Phillimore,  On  Int.  Law,  vol.  3,  pt. 
5,  ch.  8 ;  Sedgwick,  On  Stat,  and  Const.  Laws,  pp.  226-396  ; 
Smith,  On  Stat,  and  Const.  Construction,  ch.  12 ;  Savigny,  Las 
Obligationen  Recht,  b.  2,  p.  189  ;  Wildman,  Int.  Law,  vol.  1, 
pp.  177,  et  seq. ;  Rayneval,  Inst,  du  Droit  Nat,  liv.  3,  ch.  24 ; 
Riquelme,  Derecho  Pub.  Int.,  liv.  1,  tit.  1,  cap.  15  ;  Bello,  Dere- 
cho  Internacional,  pt.  2,  cap.  10,  §  3  ;  Ilefflcr,  Droit  Interna- 
tional,^ 95;  Pando,  Derecho  Int.,  1^13.  230,  et  seq.) 

§  17.  The  best  modern  writers  on  interpretation  have  con- 
fined themselves  to  stating  the  general  principles  which  are 
to  guide  us  in  ascertaining  the  true  meaning  of  a  treaty,  law 
or  contract,  avoiding  all  metaphysical  distinctions,  minute 
subdivision  of  terms,  and  the  use  of  arbitrary  formulae.  Of 
this  character  are  the  rules  laid  down  by  Story,  in  his  Com- 
mentaries on  the  Constitution  of  the  United  States.  He 
regards  some  of  the  rules  of  Vattel  as  erroneous,  but  speaks 
in  high  terms  of  those  given  by  Rutherforth,  a  summary  of 
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which  is  found  in  the  preceding  paragraphs.  Savigny 
regards  the  civil  law  rules  of  interpretation — which  are  sub- 
stantially those  of  Domat — as  affording  little  aid  beyond  that 
which  an  intelligent  and  dispassionate  consideration  of  each 
particular  case  would  furnish.  Sedgwick  thinks  it  "  as  vain 
to  attempt  to  frame  positive  and  fixed  rules  of  intei^retation 
as  to  endeavor,  in  the  same  way,  to  define  the  mode  by 
which  the  mind  shall  draw  conclusions  from  testimony." 
*  *  "^or  do  I  believe  it  easy  to  prescribe  any  system  of 
rules  of  interpretation  for  cases  of  ambiguity  in  written  lan- 
guage, that  will  really  avail  to  guide  the  mind  in  the  decision 
of  doubt."  {Story,  On  the  Constitution,  vol.  1,  ch.  5;  Savigny, 
Das  Obligationen  JRecht,  b.  2,  p.  189 ;  Smith,  On  Stat,  and  Con. 
Construction,  ch.  12 ;  Sedgwick,  On  Stat,  ami  Con.  Laws,  ch.  6  ; 
Wildman,  Int.  Law,  vol.  1,  pp.  177,  et  seq.;  Riquelme,  Derecho 
Pub.  Int.,  lib.  1,  tit.  1,  cap.  15 ;  Heffter,  Ih^oit  International, 
§95.) 

§  18.  But  while  we  fully  agree  with  Savigny  and  Sedgwick, 
that  metaphysical  classifications,  minute  subdivisions,  and 
arbitrary  formulae,  are  not  calculated  to  facilitate  the  inter- 
pretation and  construction  of  laws,  it  must  not  be  inferred 
that  all  rules  established  for  that  purpose  should  be  rejected. 
On  the  contrary,  general  rules,  which  restrain  from  latitudi- 
narian  construction,  and  from  extravagant  and  false  interpre- 
tation, have  received  the  approval  of  the  most  learned  jurists 
and  most  distinguished  publicists  of  all  ages.  Indeed,  the 
very  necessity  and  importance  of  such  rules,  for  the  interpre- 
tation of  constitutional  and  statutory  laws,  have  led  some 
authors  into  the  extravagant  nomenclature  and  minute  clas- 
sification which  are  here  objected  to.  Sedgwick,  notwith- 
standing his  objection  to  rules,  very  justly  remarks  that 
"there  must  be  some  general  principles  to  control "  the  con- 
struction and  interpretation  of  laws,  the  subject  being  too 
important  ''  to  be  left  to  the  mere  arbitrary  discretion  of  the 
judiciary." 

And  if  the  necessity  of  well  established  rules  for  the  inter- 
pretation of  laws  be  generally  admitted,  it  certainly  will 
hardly  be  denied  that  such  rules  are  equally  important  in 
connection  with  international  jurisprudence.  Some  of  the 
bloodiest  wars  that  have  been  inflicted  upon  the  human  race 
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have  originated  in  a  conflict  of  opinions  respecting  the  inter- 
pretation of  treaty  stipulations.  Moreover,  it  not  unfre- 
quently  happens,  that  when  one  nation  seeks  an  excuse  for 
quarrelling  with  another,  or  for  encroaching  upon  another's 
rights,  some  old  and  long  forgotten  treaty  is  brought  forth 
from  the  dusty  archives,  or  some  new  interpretation  is  intro- 
duced, with  the  corresponding  allegations  of  a  violation  of 
its  stipulations.  It  is  not  pretended  that  any  rules  of  inter- 
pretation, however  complete  or  well  established  they  may  be, 
will  entirely  prevent  such  conflicts  and  aggressions ;  never- 
theless, they  will  greatly  contribute  toward  such  a  result,  or, 
at  least,  will  prevent  the  real  aggressor  in  an  unjust  war 
from  escaping  the  odium  which  should  attach  to  one  who 
disturbs  the  peace  of  nations,  under  the  cloak  of  a  false 
interpretation  of  treaty  stipulations.  [Sedgwick,  On  Stat,  and 
Con.  Laws,  ch.  6;  Smith,  On  Stat,  and  Con.  Construction,  ch.  12; 
Vattel  Droit  des  Gens,  liv.  2,  ch.  17,  §  262;  W keaion.  Hist. 
Law  of  Nations,  p.  170;  Riquelme,  Derecho  Puh.  Int.,  lib.  1,  tit. 
1,  cap.  15 ;  Bello,  Derecho  Internacional,  pt.  2,  cap.  10.) 


THE    END. 
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